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INTRODUCTION

Just one week after taking office, President Trump signed Executive Order 13769, which banned travel from
seven predominantly Muslim countries — Iran, Iraq, Libya, Somalia, Sudan, Syria, and Yemen — for ninety days.!
The impact of this “Muslim ban” was immediate, dramatic, and highly visible: travelers were detained at airports
and prevented from boarding planes to the United States as family and friends waited anxiously for their arrival.
The ban’s repudiation of America’s commitment to religious freedom and nondiscrimination generated protests
around the country. It was enjoined by federal courts around the country as discriminatory, until the Supreme
Court allowed a limited portion of it to go forward. But the ban was just the beginning. According to Executive
Order 13769 and its successor, Executive Order 13780, the ban was just a temporary measure, designed to pave
the way for the indefinite suspension of travel from certain countries as well as “extreme vetting.”

The new regime, which is just coming into view, operates as a de facto Muslim ban. First, starting in May 2017,
the State Department began implementing new vetting procedures for certain categories of visa applicants, the
burden of which will likely fall most heavily on Muslims. Further, on September 24, 2017, President Trump
issued a proclamation that indefinitely bars almost all travel to the United States from six Muslim-majority
countries (Chad, Iran, Libya, Somalia, Syria, and Yemen),? and subjects Iraqi nationals to “additional scrutiny.””?
Although the proclamation also bans travel from North Korea (from which a negligible number of people
come to the U.S.) and some government officials from Venezuela, its impact is overwhelmingly on Muslims.

There is ample evidence that this is by design. Beginning on December 7, 2015, when then-candidate Trump
called for a “total and complete shutdown of Muslims entering the United States,” the president made his goal
crystal clear, repeatedly.* Despite months of litigation accusing the president of intentional religious
discrimination, that campaign pledge remained online until May 2017.> Extreme vetting and the Muslim ban
are ways of fulfilling this promise. As Trump himself said in the second presidential debate, “[t|he Muslim ban
is something that in some form has morphed into an extreme vetting from certain areas of the world...”¢ More
recently, with the travel ban stopped by courts, Trump was even more explicit, tweeting: “In any event we are
EXTREME VETTING people coming into the U.S. in order to help keep our country safe. The courts are

slow and politicall””

These measures are only part of the administration’s broader nationalistic, isolationist agenda which includes
plans to cut legal immigration in half over a decade;?® rescind protections for “Dreamers,” undocumented young
adults who were brought to the U.S. as children;” substantially increase arrests of undocumented people;!* and
build a wall on the U.S./Mexico border.!! The Trump agenda would also put a damper on travel to the United
States by slowing down visa application processing,!'? and increasing the required paperwork by “double, triple
or more.”13

The administration’s claim that travel bans and extreme vetting are necessary to protect the nation against
terrorist threats from overseas is unsupported by evidence and — particularly in the context of the president’s
stated goal of banning Muslims — seems pretextual. Multiple federal courts were unconvinced by the
administration’s argument that national security required a cessation of travel from certain countries.'* And as
a federal appellate court recently pointed out: “There is no finding that present vetting standards are inadequate,
and no finding that absent the improved vetting procedures there likely will be harm to our national interests.”!5
Indeed, empirical studies show that the risk of a deadly attack on U.S. soil by a foreigner who has been
impropertly vetted is infinitesimally small. This is not surprising: The process for screening foreign nationals
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entering the U.S. is rigorous and the U.S. has one of the world’s most thorough visa vetting systems. !¢
Applicants not only face an imposing legal standard aimed at ensuring that those planning to visit the U.S. do
not intend to stay in the country, but are also are run through a gamut of national security checks.!” Concerns
are treated seriously: Anyone flagged for additional review is thoroughly examined by security officials, a process
that can take months.

Nonetheless, the Trump administration appears committed to banning travel from certain Muslim-majority
countries and adding further burdens to the already robust visa screening process.

First, the administration has instituted indefinite bans in place of the temporary ones, which again seem targeted
as Muslims. The new rules stem from a “worldwide review,” mandated by the initial Muslim ban order, to
determine whether additional information would be required from some countries to properly adjudicate visa
applications.!® Although the administration has sought to the paint the process for deciding which countries
were blacklisted as an objective exercise, it clearly also allowed for substantial discretion to be exercised.
According to the Department of Homeland Security (DHS) 47 countries were found to be “inadequate” or “at
risk” of becoming “inadequate” in meeting “global requirements for information sharing” related to identity
verification and cooperation on counterterrorism matters.'” But in the end, the president selected eight nations
for sanctions, citing “other risk factors” (e.g., significant terrorist presence within a country’s territory) and
“foreign policy, national security, and counterterrorism goals”.?’ These malleable considerations can be and
were used to justify selective and sweeping travel restrictions. Indeed, the weight of the sanctions fell primarily
on Muslim countries, five of which were on the original Muslim ban list. The addition of North Korea and
certain Venezuelan government officials to the blacklist seems to have little to do with the stated
counterterrorism purpose of the initiative. Only a tiny number of travelers would be affected (just 109 visas
were issued to North Korean nationals in 2016, for example?!) and neither country has a history of sponsoring
terrorism in the United States.?

Second, the Trump administration has begun imposing additional requirements on those still eligible for a visa
to enter the United States. According to the September 2017 proclamation, nationals of Iran, Iraq, and Somalia
will be subjected to additional screening. The State Department has started doing the same for “applicant
populations warranting increased scrutiny.”?? We do not yet know how these populations will be chosen, but
it is notable that the State Department estimates that 65,000 people annually will be subject to further scrutiny,?*
which is roughly the number of temporary visas granted in fiscal year 2016 to citizens of countries affected by
the first two Muslim ban executive orders.?>

Tagging individuals for additional scrutiny is not out of the ordinary in the visa process. But the context in
which extreme vetting has been introduced suggests that it may be a means of erecting barriers based on
stereotypes about Muslims rather than individualized assessments. Particularly troubling is the requirement that
visa applicants provide consular officers with extensive information about their online presence, such as their
social media handles.? There are serious questions about the effectiveness of this tool. Anyone seeking to avoid
scrutiny could easily erase their social media footprint. And interactions on platforms such as Facebook and
Twitter are notoriously open to misinterpretation — especially since they may be truncated, conducted via
symbols, and are context, culture and language specific. These types of checks do, however, undermine
fundamental freedoms of speech and faith, both of foreigners and their American friends, families and business
contacts. The collection of social media profiles also facilitates ideological profiling,?” a practice that has been
rejected by Congress as contrary to American ideals and dismissed by experts as ineffective.
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Analysis of social media profiles will not be limited to groups identified as particularly risky: DHS is in the
process of developing the requirements for an automatic screening system that will continuously analyze a
multitude of databases, including those containing social media information, to evaluate such subjective
characteristics as whether a traveler is likely to “becomle] a positively contributing member of society.”?® Not
only is this proposition of dubious efficacy, it raises loud alarm bells about privacy, free speech, and
discrimination.

Making our already stringent visa regime more “extreme” also carries significant economic and cultural costs.
It dampens international travel, which accounts for billions of dollars in revenue, both from travelers from the
countries directly affected and others. Already, the Commerce Department is reporting a 4.2 percent drop in
international visitors to the U.S. in the first quarter of 2017 compared to the first quarter of 2016.2 While it is
impossible to say definitively that this was caused by the administration’s anti-foreigner policies and rhetoric,

this inference hardly seems like a “reach.”30

Clamping down on travel will also choke off the free exchange of ideas and interaction with the world that are
hallmarks of a successful and open democratic society. Anecdotal reports suggest that visiting the U.S. is
becoming more difficult. A trade summit at the University of Southern California intended to boost business
ties between America and Africa had no Africans — all 60 of those scheduled to participate were denied visas.3!
A gathering at the University of Wisconsin had to be canceled for the same reason.?? An all-girls robotics team
from Afghanistan and a women’s soccer team from Tibet, both registered to participate in events intended to
foster cross-cultural understanding, were denied visas.?? There are many other such stories that show how travel
restrictions undermine American interests and values.?* If American universities are to be beacons of innovation
and the exchange of ideas, they need to be able to welcome people from across the globe; if American values
include gender equality, as the Muslim ban executive orders themselves state,?> the country should welcome
aspiring women engineers and athletes; if America values economic growth, it needs to foster international
business partnerships and science and technology learning. This is all to say that the national interest is not
served by a reflexive ratcheting up of visa requirements, but requires a thoughtful evaluation of the range of
interests at stake.

kkok

This report exposes the stereotypes and discriminatory intent underlying the Trump administration’s push for
travel bans and extreme vetting and highlights the dangers of such a policy. It begins in Part I by using empirical
evidence to debunk the administration’s claim that foreign nationals who slip through the visa process pose a
serious terrorism risk in the U.S. It demonstrates that the U.S. strictly controls who comes into the country,
outlining the demanding process for obtaining a visa to travel to the U.S. and the robust national security
safeguards that are part of the visa issuance process. As the chart below shows, citizens from about 80 percent
of the countries in the world require visas to visit the United States.3¢ Only visitors from a few, wealthy countries
that are U.S. allies, such as the United Kingdom, Japan, Chile, and Australia, do not have to obtain a visa to
enter the U.S.
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This report focuses on the procedures for issuing

temporary — or “nonimmigrant” — visas for NATIUNALITIES NEEDING

travelers  such  tourists, students, and

businesspeople. The screenings for obtaining a VISAS F[]R US TRAVEL

permanent visa or refugee status are even more

rigorous, and continue to be supplemented as NO VISA
part of extreme vetting.” Part II analyzes the REQUIRED “—\
most recent ban and the Trump administration’s  (NCLUOING VISA &
vetting plans, demonstrating how they reflect WAV PROGRAY)
harmful stereotyping that implements President
Trump’s agenda of choking off travel from many
parts of the world. This section explains the
contradictions  and  deficiencies in  the
administration’s stated justification for the
September 2017 ban, and also details initiatives to

incorporate social media and automated vetting as

VISA
REQUIRED

part of the visa process, arguing that there is little
evidence of their effectiveness and considerable
evidence suggesting that they will trample on free
speech and privacy norms. In Part III, the report SOURCE: STATE DEPT.

discusses the myriad other costs of making travel

to the U.S. more difficult, such as damage to our economy, values, and culture. The report concludes that the
U.S. already rigorously vets those seeking to travel to the country and that measures such as travel bans and
“extreme vetting” are both unnecessary and harmful.

l. TERRORISM THREAT AND EXISTING VETTING

Despite the president’s claims to the contrary, the numbers show that the threat of terrorism in the United
States from foreign-born persons is very small and the country’s visa vetting system is one of the world’s most
rigorous.

a. EXAGGERATED CLAIMS OF TERRORISM THREAT FROM FOREIGN BORN PERSONS

Figure 1 from the Cato Institute shows vividly that murders by foreign-born terrorists are so small in number
that, with the exception of the 9/11 attacks, they are functionally counted as zero.3®

Indeed, over the past ten years, Americans have been more than ten times as likely to be buried alive or die in
a lightning strike than to die in a terrorist attack perpetrated by a foreign-born terrorist on U.S. soil.?

The Cato Institute study also shows that tightening visa vetting mechanisms would not have stopped four out
of five total foreign-born terrorists who have successfully carried out deadly attacks on U.S. soil since September
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11, 2001.% Four were US. Figure 1 — U.S. Murder Rates, Excluding Foreign-
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1975 and the end of 201 5: Source: Disaster Center, “United States Crime Rates 1960-2014"; RAND Database of Worldwide Terrorism Incidents; National
Caufsanﬂyﬁsofcaxxshows Consortium for the Study of Terrorism and Responses to Terrorism Global Terrorism Database; and author's calculations.

that 7.38 million visas were Reproduced with permission from the Cato Institute.

issued for every one issued to
a terrorist, amounting to a near-zero 0.0000136 percent of visas.*

Despite this empirical record, Executive Order 13780 (the second version of the Muslim ban) made the
unsupported claim that “[s]ince 2001, hundreds of persons born abroad have been convicted of terrorism-related
crimes in the United States.”#4 The only two examples cited in the order demonstrate the paucity of evidence.
The first involved two Iraqi refugees who, after coming to the U.S., pled guilty to using improvised explosive
devices against U.S. troops in Iraq and attempting to support Al Qaeda efforts to kill U.S. soldiers in Iraq.*
They were never implicated in possible attacks on U.S. soil, and did not pose a risk of the type from which the
order seeks to protect — domestic attacks committed by foreigners. The second example involved a person who
came to the U.S. as a child and decided to engage in terrorist activities as an adult, for which a lack of screening
cannot account.* Indeed, a DHS intelligence assessment found that most foreign-born terrorists turned to
violence more than a decade after coming to the U.S., “limiting the ability of screening and vetting officials to

prevent their entry because of national security concerns.”#’

The administration has not put forward even a modicum of evidence for its claims that foreigners pose a
significant threat to America within its borders. Terrorism — though understandably fear-inducing — remains a
rare form of violence in the U.S. Foreign-born perpetrators are even more rare. This at least in part because, as
described below, the U.S. has one of the strictest visa vetting regimes in the world.

b. STRICT VETTING FOR VISAS
As anyone who has applied for a visa to the United States can attest, gaining permission to enter the country is

not easy. Experts routinely rate the U.S. visa system as one of the toughest in the world,* and people have long

complained that it is a slow and expensive process.*
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The process starts by filling out the Form DS-160, which asks for a range of biographical information and

contains background and security questions. Applicants must also provide fingerprints and a photograph. Some

of the materials and information required to assemble a visa application are shown in Table I below.

Table I: Visa Application: Supporting Documents and Questions®

Biographic and
Biomettic Information

Names and aliases

Home address and address in the
U.S.

Home / work / cell phone numbers;
email address

Travel information (including
purpose of trip, U.S. address, source
of funding for trip, details on last five
U.S. trips, five years’ foreign travel
history)

Contacts in the U.S. for identity

verification purposes.

Family information (includes parents’
and spouse’s names, dates of birth,
U.S. residency status)

Work / education / training
information (primary occupation,
employer, work address, salary,
description of duties, five years’
employment history, education
history from middle school)

Ten fingerprints; photograph

Supporting
Documentation
(Recommended)

Passport

Proof of travel plans (event
invitation, itinerary)

Family documents
(photographs, family tree,
marriage and birth certificates)

Proof of employment and
financial viability (letter from
employet, business registration,
pension book, income tax
returns, bank statements)

Proof of property ownership in
home country (deeds, mortgage
papers, photographs)

Security Questions
(examples)

“Have you ever or do you intend to
provide financial assistance or other
support to terrorists or other terrorist
organizations?”

“Have you committed, ordered,
incited, assisted, or otherwise
participated in extrajudicial killings,
political killings, or other acts of

violence?”

“Are you coming to the United States
to engage in prostitution or unlawful
commercialized vice or have you been
engaged in prostitution or procuring
prostitutes within the past 10 years?”

“Are you or have you ever been a drug
user or addict?”

“Do you have a communicable disease
of public health significance such as
tuberculosis (TB)?”

“Have you ever been arrested or
convicted for any offense or crime,
even though subject of a pardon,

amnesty, or similar action?”

Applicants then face a considerable legal hurdle under the Immigration and Nationality Act (INA),>! the statute

governing visa issuance. They must prove a negative: A temporary visa applicant is “presumed to be an
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immigrant” — that is, someone who would stay
in the U.S. permanently — unless they
affirmatively convince a consular officer that
this is not the case.’? To overcome this
presumption, a visa applicant must marshal
extensive evidence to prove that they have
every incentive to return to their home
country. Such evidence includes: proof of
income and property ownership; proof of
business ownership, or assets; proof of
employment; proof of immigration or visa
status in the country where they are residing;
and travel itinerary or other explanation of the
planned trip.53

Consular officers probe — asking for additional
documentation when appropriate — applicants’
reasons for wanting to visit the U.S. as well as
for other possible causes under the INA for
denying a visa, which are formally called
“Grounds for Inadmissibility.” These are used
to exclude people, for example, with certain
medical conditions as well those who have a
criminal history, are likely to become a public
charge or work without proper certification,
ot, as discussed in Section 11, pose a national
security risk.5

In sum, potential visitors who come from one
of the over 100 countries whose citizens must
obtain a visa cannot travel to the U.S. on a
whim. They must meet the INA’s strict
criteria, plan far in advance, and obtain
materials in support of their visa applications
from a range of sources. Even if they do all
that, their application can be denied simply for
“fail[ure] to establish to the satisfaction of the
consular officer [eligibility] to receive a visa.”’>>

c. INTENSIVE NATIONAL SECURITY
CHECKS

National security plays a critical role in the
process of deciding whether to grant an
individual permission to travel to the U.S.

APPLICATION PROCESS FOR A U.S. VISA

DS-160 visa application form

Required information:

«  Home address / U.S. address / all phone numbers / email address

«  Purpose of trip, U.S. address and contacts, source of funding for
trip. 5 years U.S. and foreign travel history

+  Family (parents and spouse)

»  Work / education / training (primary occupation, employer, work
address, salary, description of duties, 5 years’
employment history, education history) ’.

+  Security questions ’ .
Ten fingerprints & photograph ;

s
NV

Applicant must overcome presumption that she intends
to permanently stay in the U.S. by demonstrating
strong links to home country.

«  Proof of travel plans (invitation, itinerary)

«  Family documents (photographs, family tree, marriage & birth
certificates)

«  Proof of employment and financial viability (letter from
employer, business registration, pension hook,
income tax returns, bank statements) P

*  Proof of property ownership (deeds,
mortgage papers)

Applicant’s data is run against several national
security and criminal record databases.

/
Y/

Interview with a consular officer, who
will probe applicant’s story.

v
v

Even if all requirements are met, visa will be denied if
an applicant is unable to “establish to the satisfaction
of the consular officer [his eligibility] to receive a
visa.” Visa denials almost never subject to judicial
review.
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Consular officers screen all visa applicants against a range of U.S. government and international databases

containing voluminous law enforcement, intelligence, and immigration holdings, including classified

information, to verify their identity and assess whether they pose a security risk.> According to the Migration

Policy Institute, “non-citizens are [now] screened at more intervals, against more databases, which contain more

detailed data, than ever before.”5” Table II below lists some of the databases consulted to vet visa applicants.

Table II: National Security Screening Databases

Kingfisher

Introduced by the
National
Counterterrorism
Center ¥

Checks all visa
applicants against the
U.S. government’s
central repository of
classified holdings on
known or suspected
terrorists, such as the
Terrorist Identities
Environment

(“TIDE”) 60

Consular officer receives
“red” (positive match)
or “green” (no match)
light. If KFE returns
red, a Security Advisory
Opinion — or
interagency review
involving the NCTC,
DHS, FBI, and others —
must be requested.!

Consular Lookout and Support System
(CLASS), Consular Consolidated Database
(CCD), & Other Checks

All applicants are run through CLASS;%? consular
officer receives printout of CLASS results prior to
applicant’s interview

CLASS checks against information submitted by the
DHS, FBI, DEA, and other agencies, as well as against
non-classified records from the Terrorist Screening
Database (commonly referred to as the “Watchlist”),
which has data on known or suspected terrorists
submitted from across the U.S. government®3

CLASS also runs checks against biographic and
biometric data held in the CCD, which contains
recotds of all visa applications from the mid-1990s.
The CCD has contained photos of all applicants since
2001, and ten finger scans of all applicants since 2007.
The database includes over 140 million records.%*

Applicants’ personal information and fingerprints are
run against various law enforcement biometric
databases, including: DHS’s IDENT, and the FBI’s
NGI, those agencies’ primary suppositoties of
biomettic information, with millions of records.
Applicant photos are compared to the FBI’s
photographic database on known or suspected

terrorists. %>

Pre-Adjudicated
Threat Recognition
Intelligence

Operations Team
(PATRIOT)*

DHS-run vetting
program used at the
approximately 30
diplomatic outposts in
25 countries where
DHS agents are posted.
Will screen all non-
immigrant visa
applications submitted
online prior to
adjudication when fully
implemented.

Integrates resources
from ICE, CBP,
Department of State,
and the intelligence
community to screen
applicants prior to the
visa interview stage.

Potential derogatory
matches are investigated
by on site DHS

personnel.

An important element of this identity verification and threat detection process is the use of biometric

information collected from applicants.® Biometric information — such as fingerprints, facial images, and iris

scans — is unique to individual travelers and difficult to forge, which makes it a better way to confirm identity
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than biographic information (such as names, birthdays, and addresses).57 Since 2002, people wanting to come
to the U.S. have had to include with their visa application ten fingerprints and a photograph, which are then
integrated into their visa if they are issued one.®® As with biographic information, biometric information is
compared to the extensive information contained in federal government databases. For example, a consular
officer running standard checks will be notified if an applicant’s fingerprints matched those from an ongoing
Department of Defense criminal investigation or a known terrorist safe house.®

Biometric material is not the only additional information on travelers now available to immigration enforcement
officials. Cross-border intelligence and data sharing efforts have been significantly stepped up since 2001. Under
the EU-US Passenger Name Record (PNR) agreement, for example, DHS receives flight reservation data
collected by aitlines operating between the U.S. and Europe, including biographical information, contacts, credit
cards, and baggage information.” This information is not only used at the time of travel, but is distributed
through DHS systems that are used to evaluate visa applicants.”

Applicants tagged for further scrutiny — either on the basis of their interview with a consular officer or because
their names have been flagged through one of these security screenings — are subjected to a Security Advisory
Opinion (SAQO), or administrative review, a multi-agency security review coordinated by the State Department
in Washington, D.C. During this review, the visa application is put on hold until the SAO process is completed
and renders approval or rejection.” According to the State Department, most security reviews are resolved —
one way or another — within 60 days, with the caveat that “the timing will vary based on individual circumstances
of each case.”” Practitioners generally advise clients that SAOs can take months to clear, with terrorism-related
reviews taking from 10 - 14 weeks, or even longer to process.”

In recent years, visa processing has become more

4 The “Kinefich o Figure 2 — Refusal Rate for Tourist
automate : e “Kingfisher Expan_s1on program, 4 Business Visas 2016
launched in 2013, allows officials to check

application  information  against  classified

government holdings, directly from any given
70

<

consular outpost. The official submits a “vetting

63.89%
59.77%

package” electronically, and the system checks it 4
against databases like the Terrorist Identities
Datamart  Environment (TIDE), “the US
Government’s central repository on international 40

51.71%
48.85%

50

45.02%
42.53%
40.58%

terrorist  identities,”’>  without the  State 0

Department in Washington, D.C., having to act as
an intermediary. The system simply responds with 20

15%

cither a “red light” or “green light,” indicating

10

whether further review is necessary.’®
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The system as cutrently configured already
results in visas being denied to nationals of
countries targeted by the administration’s
Muslim ban at very high rates, as Figure 2
shows.88 In other words, they are already being
subjected to extraordinary scrutiny.

d. IN-PERSON VETTING: THE VIsA
INTERVIEW

After an applicant’s materials are processed,
consular officers conduct in-person interviews,
which the State Department’s Foreign Affairs
Manual calls “the most significant part of the
visa issuing process.”$ The interview is a fraud
prevention mechanism, designed to help catch
relevant facts that applicants may be
concealing.” The “vast majority of visa
applicants” are interviewed; waivers are only
available (although not necessarily granted) for
those younger than 14 or older than 79; those
seeking to renew visas that expired less than 12
months ago; and persons traveling as diplomats

or officials of international organizations.”!

Consular officers receive extensive (and

continuing) training on how to conduct
interviews and review applications effectively
with a “strong emphasis on border security.”??
Among other things, they must review
interview case studies in which they critique
recorded interviews and simulate their duties;
they must be generally familiar with the culture
and speak the language of the country where
they are stationed; and they must have a Top
Secret security clearance.” Officers may ask
“all sorts of questions about the applicant’s
personal situation and are trained to ...detect
signs of emotion or nervousness that may
indicate deception,” and have access to
extensive

information obtained from background

Banning Muslims: Ten Trump Statements’’

10.

“Donald J. Trump is calling for a total and
complete shutdown of Muslims entering the
United States”78

“It’s not unconstitutional keeping people out...

Because look, we are at war with radical

Islam.”70

“The Muslim ban is something that in some
form has morphed into extreme vetting for

certain areas of the world.”80

“It’s an expansion... People were so upset
when I used the word Muslim. .. I'm talking
territory instead of Muslim.”8!

“Nor can we let the hateful ideology of Radical
Islam — its oppression of women, gays,
children, and nonbelievers — be allowed to

reside or spread within our own countries.”%2

“I think Islam hates us... And we can’t allow
people coming into this country who have this
hatred of the United States and of people who
are not Muslim.”83

“We’re having problems. .. with Muslims
coming into the country”8

On banning Muslim immigration” “You know
my plans all along. I’ve proven right.”’8

Executive Order 13,769 is “a new vetting

measure to keep radical Islamic terrorists out of

the United States of Ametrica’86

“When [Mr. Trump] first announced it, he said,

‘Muslim ban.’... He said, ‘Put 2 commission
together. Show me the right way to do it
legally.”’87

investigations to facilitate the applicants’ provision of “full and frank” information relevant to the visa
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application.%

If an applicant is denied a visa at the end of this long process, they generally have no recourse — the doctrine
of consular non-reviewability forecloses judicial review in almost all cases.”

Trump has advocated for “extreme vetting” based on the notion that the rigorous screening systems described
above are inadequate to protect the American homeland from “Radical Islamic Terrorism.”% This is wrong.
As explained above, the U.S. visa regime is extremely rigorous and particularly since the 9/11 attacks has
included extensive national security safeguards. The proof is in the pudding: terrorism by foreign-born persons
on U.S. soil is very rare.

1. THE “MusLIM BAN” AND “EXTREME VETTING”

Trump’s promises of a “Muslim ban” and “extreme vetting” are closely intertwined. The eatly versions of the
Muslim ban have been replaced by a new, indefinite iteration, issued on September 24, 2017. It is the result of
a review process, which examined whether countries adequately cooperate with the U.S. to confirm the
identities of those applying for visas or other immigration benefits and provide information necessary to assess
whether such individuals pose “a security or public-safety threat,” as well as a generalized “risk assessment.”?
While secure identity documents, information sharing, and counterterrorism cooperation have long been goals
of the U.S. government, the Trump administration’s initiative departs from previous efforts by imposing blunt
sanctions in the form of near categorical bans. Moreover, the result of the review largely replicated earlier
iterations of the Muslim ban, raising obvious questions about the administration’s selective application of
malleable criteria.

“Extreme vetting” has also begun and is slated for discriminatory application.”® Whereas the existing screening
system has generally used individualized assessments to identify people subject to further scrutiny,” the Trump
administration has made clear that it will use vetting to target particular nationalities, such as Iraqis, Somalis
and Yemenis, as shown in Table 111 below.% In addition, expanded efforts to collect social media data from
selected people — especially coupled with DHS’s reported plan to analyze all publicly available information on
travelers, both potential and actual, and assess them using vague and subjective criteria — only amplify concerns
that the visa issuance process will become systematically infused with religious and ideological biases.

a. IDENTITY VERIFICATION, INFORMATION SHARING, AND THE MUSLIM BAN 3.0

The declared aim of the Trump administration’s “worldwide review” of vetting procedures was to have
countries across the globe help the U.S. better screen visa applicants.!?! But in practice, it has led to yet another

iteration of the Muslim ban, and a continuation of the same discriminatory policy.

The United States has long encouraged countries to comply with internationally accredited technical standards
for issuing travel documents, sharing available information on people who are or may be public safety threats,
and answering questions about domestic counterterrorism policies.92 The United Nations and INTERPOL,
with leadership from the U.S., have guided these types of passport security and information sharing
initiatives.!0 Increasing compliance with the standards put forward by the International Civil Aviation
Organization (“ICAQO”), for example, has been a long-held p