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COMPONENTS OF AN EFFECTIVE COORDINATION LAW

Given the vast sums of money that have flooded into politics since the Citizens United decision,
one might not realize that there are still some financial limits. Contribution limits to candidates
are alive and well, and have been uniformly upheld by the courts.

This is not the case, however, when it comes to contributions to “independent” groups. When the
Supreme Court gave the green light for unlimited expenditures, it assumed that such spending
would not be coordinated with candidates and would not undermine the anti-corruption purpose
of contribution limits to candidates. A great deal of real-world evidence shows that the Court’s
assumption was flawed.? In fact, the laws of many states, as well as the federal government, do
not go far enough to address the realities of coordinated spending. Independent groups are often
little more than unregulated arms of candidate campaigns. The notion that there is no
“coordination” is a polite fiction.

Coordinated spending between candidates and outside groups moves power away from ordinary
citizens in favor of deep-pocketed donors. This is especially true in state and local elections,
where campaigns are less costly.® In these races, a fairly modest sum can buy significant
influence: as one Montana regulator told the Brennan Center, a mere “$20,000 would be a lot of
money for a legislative seat.”* It is no wonder, then, that outside groups have funneled money
into every level of state and local government, from gubernatorial and legislative elections, to
attorney general and secretary of state races, to mayoral, city council, and district attorney
contests.”

Certain types of conduct can be evidence of coordination. One indicator is when candidates
fundraise for the “independent” groups that support them.® Other coordination activities could
include the sharing between a candidate’s campaign and the outside group of information
material to electioneering staff or vendors, such as political consultants, and public
communications or materials.’

Notably, although candidate-specific groups have often come in the guise of super PACs, issue
advocacy nonprofits have increasingly become a vehicle for candidate coordination.® Whereas
super PACs must publicly report donor information under federal law and the law of many
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states, issue advocacy nonprofits are typically exempt from disclosure requirements.® The
secrecy that these groups enjoy raises special concerns about corruption.®

Many jurisdictions’ laws have not caught up with these realities. Often, these laws provide only a
basic, statutory definition of coordination, enabling candidates and spenders to plead ignorance
when certain cooperative actions are not clearly covered.!! State and local laws need to provide
clearer guideposts and capture a realistic range of coordinated activity.

States and cities that have strengthened and enforced their coordination laws have helped to
ensure that unlimited spending is independent. For example, in California, regulations presume
that spending is coordinated if it involves anyone who has provided campaign or fundraising
strategy services to the candidate within the same election.? The law also prevents groups from
making independent expenditures to support a candidate who has helped the group to raise
money.3 And in Vermont, in response to a flood of candidate-specific outside money, the
legislature enacted an unusually strong requirement for outside groups to conduct their activities
“entirely independent of candidates” if they wish to raise unlimited funds.'*

Meaningfully curbing potentially corruptive coordination requires a comprehensive approach.
We recommend using all of the following ideas together as a package of reforms, rather than
picking and choosing among them.®

% Make sure the law applies to a realistic range of spending. The weakest laws exclude
large amounts of outside spending from coordination regulation by covering only express
advocacy (that is, advocacy that directly solicits a vote for or against a candidate), rather
than including election-season advertisements that promote or attack candidates’ stances
on issues.*® The latter type of ad is far more common.!” Maine, Ohio, and the federal
government have laws that consider a reasonably broad range of activity in regulating
coordination.®

% If a candidate raised money for a group, treat all spending by that group on behalf
of the candidate as coordinated.'® When candidates raise money for a group that then
spends on communications to promote their election, they are cooperating to make those
expenditures. 2° A candidate’s ability to solicit funds for a supportive and unlimited
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spender raises concerns about corruption analogous to those that justify limits on direct
campaign contributions.?! Minnesota’s law provides a strong example of how to address
this problem: any expenditure to promote the election of a candidate who has raised
money for the spender is viewed as coordinated.?? Weaker laws, such as Connecticut’s,
allow a candidate’s fundraising role for an outside group to be viewed merely as evidence
of coordination, but does not go so far as to automatically view it as coordination per se.?

% Provide sensible “cooling off” periods before a candidate’s former staff can work
for a group making unlimited expenditures for the candidate’s election.?* Without
such safeguards, there is a substantial risk that outside spending will be de facto
coordinated with the candidate, increasing the risk of corruption.?® The federal rules
currently contemplate a too-short cooling-off period of a mere 120 days. Such a window
IS too brief, especially given that super PACs work year-round to advance candidates’
interests.?® More reasonable examples could include a full calendar year, as Maine law
provides,?’ or 18 months, as in Connecticut.?®

% Treat as coordinated any spending that reproduces material produced by the
candidate’s campaign.?® For example, in 2014, the Philadelphia Board of Ethics
approved changes to the city’s coordination law, providing, among other things, that if an
outside group reproduced a candidate’s campaign material, the expenditures for the
reproduction would be counted as a contribution.®® A similar proposal passed in San
Diego in 2014.%!

% Publish scenario-based examples of what constitutes prohibited coordination and
what does not. Strong laws publish examples of prohibited activity in realistic contexts.
For example, Connecticut provides a detailed list of scenarios that create a rebuttable
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presumption of coordination.? Federal law is unnecessarily narrow, but still provides
more detailed guidance than the laws of many states.*

% Treat as coordinated any spending to promote the election of a candidate, when the
spender uses a consultant or vendor who has also served the candidate in a position
privy to related campaign information.3* Federal regulations address this issue by
providing that an outside spender may not use a vendor that a candidate has used in the
last 120 days.®® As noted in the above discussion of “cooling off” periods, such a window
is too short. California and Maine regulate the same conduct, but without such a brief
window.®

X/
X4

Allow the use of firewalls under appropriate circumstances to demonstrate that an
outside group’s spending was truly independent.>” When a vendor provides services to
both a candidate and an outside group, the vendor may use an adequate firewall to
separate the two streams of work and mitigate the risk of coordination. States should
allow proof of a formal, written policy prohibiting the exchange of relevant information
to serve as evidence that no coordination occurred.*

L)

% Ensure adequate enforcement and deterrence. Tough rules have no meaning if they
are not enforced. A single entity should be vested with clear, primary authority to enforce
the law.“? That entity should not only react to private complaints but should also conduct
investigations on their own initiative into possible coordinated activity.** The law should
also deter coordination by providing for graduated penalties.*? The size of the penalty
should correspond to the severity of the violation. There should be allowances for de
minimis transgressions, but there should also be adequate consequences for significant
and deliberate wrongdoing.*®

FOR MORE INFORMATION ON COORDINATION
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