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TO THE  HONORABLE  SAMUEL A. ALITO, J R., ASSOCIATE  J USTICE  OF  

THE  SUP REME  COURT  OF  THE  UNITED  STATES  AND  CIRCUIT  J USTICE  

FOR  THE  FIFTH  CIRCUIT: 

Once again , the Sta te of Texas has made a  premature and therefore unt imely 

applica t ion  for  an  emergency stay over  wh ich  th is Cour t  has no jur isdict ion .  The 

situa t ion  presented here could not  be more different  from the procedura l postu re of 

th is case in  2012, when th is Cour t  considered the first  set  of post -2010 census 

in ter im redist r ict ing maps for  Congress and Sta te House.  As in  it s Applica t ion 

rela t ing to the congressiona l plan , filed on  August  25, 2017, Texas again  asks the 

Cour t  to act  prematurely and issue a  stay to ha lt  remedia l proceedings where there 

is no lower  cour t  in junct ion  to stay.  This Cour t  does not  have jur isdict ion  to review 

a  redist r ict ing case from a  three-judge panel where neither  an  in junct ion  nor  fina l 

judgment  has been  entered. 

No emergency warrants such  unprecedented and consequent ia l in tervent ion .  

The dist r ict  cour t  pla in ly in tends to conduct  remedia l proceedings and enter  fina l 

judgment  quickly.  The deadline tha t  Texas asser t s crea tes the emergency here—

needing a  redist r ict ing plan  in  place by October  1 to a llow two months to pr in t  voter  

regist ra t ion  cer t ifica tes—is one established for  convenience and not  by sta tu te.  

When tha t  administ ra t ive deadline has been  pushed back in  the past , a s it  has 

many t imes, it  has never  impeded the conduct ion of elect ions.  Texas’ a t tempt  to 

unnecessa r ily involve th is Cour t  prematurely and crea te an  unprecedented 

extension  of the Cour t ’s ju r isdict ion  is simply a n  improper  dila tory st ra tegy and 

wastes th is Cour t ’s judicia l resources.  If the  Cour t  were to asser t  ju r isdict ion  a t  



2 

 

th is stage, then  the appea l of in ter locutory orders to th is Cour t  would become 

vir tua lly obliga tory and threa ten  to overwhelm the Cour t ’s docket .  Congress 

in ten t ionally limited th is Cour t ’s jur isdict ion  in  appea ls from a  th ree-judge cour t  to 

protect  the Cour t  from  tha t  very impract ica l situa t ion .  

 This t ime, unlike in  2011 when it  had to act  quickly to fill a  lega l vacuum , the 

dist r ict  cour t  held a  fu ll t r ia l on  the merit s of a ll of P la in t iffs’ cla ims, and upon a  fu ll 

evident ia ry record and t ime to consider  the complex lega l issues involved —

including the three racia l gerrymander ing decisions th is Supreme Cour t  has issued 

dur ing the pendency of th is lit iga t ion —the dist r ict  cour t  has made extensive fact -

finding and issued a  considered, rest ra ined ru ling on  the 2011 and 2013 Sta te 

House redist r ict ing plans.  Texas is a sking th is cour t , in  the ext raordinary and 

rushed context  of an Emergency Stay Applica t ion , to disregard tha t  fact -finding, 

based on  the dist r ict  cour t ’s close review of weeks of live test imony, and address the 

merit s of a  case in  which  neither  an  injunct ion  nor  fina l judgment  has been  entered.  

Despite the St a te’s hyperbolic asser t ions to the cont ra ry, the dist r ict  cour t ’s ru ling 

is unlikely to be reversed on  it s appea l.  Texas will suffer  no ir reparable in jury 

should the stay be denied and the standard appella te procedures be a llowed to 

proceed.  Voters in  Texas have been  subjected to unconst itu t iona l and illegal Sta te 

House Dist r ict s for  t hree out  of th is decade’s five elect ion  cycles, and a  stay here 

would ensure tha t  yet  another  elect ion  cycle passes without  remedy.  Even if the 

substant ia l ju r isdict iona l hurdle could be overcome, the Applica t ion should be 

denied because Texas has not  sa t isfied the requirements for  an  emergency stay.   
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STATEMENT OF THE CASE 

Texas exper ienced significant  popula t ion  growth  from 2000 to 2010—and 

eighty-n ine percent  of the sta te’s growth  was a t t r ibutable to residents of color .  App. 

C (Case No. 17A225) a t  411.
1
  Despite th is popula t ion  increase, Texas revised the 

Sta te House of Representa t ives’ 150 dist r ict s to reduce the number  of minor ity 

oppor tunity dist r ict s.  S ee, e.g., T exas v. United  S tates, 887 F . Supp. 2d 133, 166 

(D.D.C. 2012), vacated  on  other grounds , 133 S. Ct . 2885 (2013).  The sta te 

Legisla ture adopted tha t  new redist r ict ing plan —H283—on J une 17, 2011, and 

severa l groups of pla in t iffs prompt ly filed su it  in  the Western  Dist r ict  of Texas, San 

Antonio Division , a lleging purposeful vote dilu t ion , viola t ions of Sect ion  2 of the 

Vot ing Rights Act  (“VRA”), viola t ions of the S haw  doct r ine, and fur ther  asser t ing 

tha t  the enacted plan  had not  an d likely would not  receive preclea rance under  then -

extant  Sect ion  5.  S ee, e.g., Amended Compla in t , Perez v. Perry, No. 5:11-cv-00360-

OLG-J ES-XR (W.D. Tex. J un . 7, 2011), ECF No. 6.  The next  month , Texas in it ia ted 

a  decla ra tory judgment  act ion  in  seeking judicia l preclea rance from the U.S. 

Dist r ict  Cour t  for  the Dist r ict  of Columbia .  S ee Compla in t , T exas v. United  S tates, 

No. 1:11-cv-01303-RMC-TBG-BAH (D.D.C. J u ly 19, 2011), ECF No. 1.  The United 

Sta tes and many of the San  Antonio lit igants and the United Sta tes Depar tment  of 

J ust ice opposed preclea rance of the plan .  App. D a t  2.   

                                                           
1
 The dist r ict  cour t  indica ted tha t  it s opin ions on  th e Sta t e House plan s were in tended to be r ead in  

conjunct ion  with  th e dist r ict  cour t ’s opin ions and fact -finding on  the congressional plans.  S ee, e.g., 

App. B a t  1.  As such , refer ences will be made to t hose documen ts, which  are in  the appendices 

submit t ed with  th e concu r ren t  Emergency Stay Applica t ion  on  the congressional ru ling, Case No. 

17A225. 
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In  September  2011, the three-judge panel in  San  Antonio conducted a  

preliminary evident iary hear ing because it  had become clea r  tha t  Texas would not  

receive preclea rance in  t ime to implement  H283 for  the 2012 elect ions, and thus the 

“unwelcome obligat ion” of devising an  in ter im plan  fell to the San  Antonio cour t .  

App. D a t  2 (cit ing Connor v. Finch , 431 U.S. 407, 415 (1977)).  Based on  the init ia l, 

and limited, evidence it  had received in  September , the dist r ict  cour t  in  th is case 

issued an  in ter im plan  for  Sta te House elect ions on  November  23, 2011, and Texas 

appea led to th is Cour t .  App. O a t  45-46.   

In  Perry v. Perez , th is Cour t  established a  new standard for  dist r ict  cour t s 

t a sked with  devising in ter im plans when Sect ion  5 preclea rance proceedings were 

under  way, but  unresolved.  565 U.S. 388, 394-95 (2012) (per  cu r iam).  Recognizing 

the difficu lty with  requir ing the dist r ict  cour t  in  Texas to avoid in ter ference with  

the D.C. dist r ict  cour t ’s exclusive Sect ion  5 preclea rance jur isdict ion , the Cour t  

inst ructed the San  Antonio cour t  to assess whether  any par t s of the St a te’s plan  

“stand a  reasonable probability of fa iling to gain  § 5 preclea rance”—tha t  is, “that  

the § 5 cha llenge is not  insubstant ia l”—and make modifica t ions to correct  those 

elements but  otherwise defer  to the St a te’s policy preferences.  Id . a t  395.  With 

respect  to cha llenges under  the Four teenth  Amendment  and Sect ion  2 of the Vot ing 

Rights Act , th is Cour t  directed the t r ia l cour t  to apply a  preliminary in junct ion 

standard and modify the legisla t ively enacted plan  only where it  determined tha t  

P la in t iffs had demonst ra ted a  likelihood of success on  the mer it s.  Id . a t  394.  The 

Cour t  vaca ted the first  in ter im plan  order  and , on  J anuary 20, 2012, remanded to 
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the San  Antonio cour t  to devise another  in ter im plan  applying these new standards .  

Id . a t  399. 

J ust  over  a  month  la ter , on  February 28, 2012, the San  Antonio cour t  order ed 

the use of H309 for  the 2012 elect ions.  App. O a t  56.  In  it s March  19, 2012 opin ion 

just ifying the plan’s in ter im use, the dist r ict  cour t  noted the “preliminary and 

t emporary na ture of the in ter im plan , ordered in  adherence to the standard set  

for th  by the Supreme Cour t .”  App. D a t  12.  It  applied these new standards quickly, 

“mindful of the exigent  circumstances crea ted by the need for  2012 pr imar ies and 

genera l elect ions in  Texas.”  Id .  The San  Antonio cour t  repea tedly emphasized tha t  

“[n]oth ing in  th is opin ion” should be taken  to “represent [] a  fina l judgment  on  the 

merit s a s to any cla im or  defense in  th is case.”  Id . 

Based in  it s preliminary ana lysis, the cour t  in  order ing H309 made some 

changes to the 2011 enacted plan , App. D a t  11-12, but  with  admit tedly lit t le t ime 

and only a  preliminary ana lysis, the cour t  found tha t  P la in t iffs were not  likely to 

succeed on  the mer it s of their  cla ims of const itu t iona l or  Vot ing Rights Act  

viola t ions in  their  cha llenges in  Da llas, Tarrant , Nueces and Bell count ies, among 

others.  Id . a t  3.  It  reitera ted, though, tha t  it s findings in  tha t  regard were only 

preliminary and did not  const itu te a  fina l judgment .  Id .  Sta tewide, 122 dist r ict s 

were completely untouched in  the new in ter im plan , and seven dist r ict s were only 

minimally a ltered.  Id. a t  12. 

On August  28, 2012, the D.C. cour t  issued fina l judgment  denying Texas 

preclea rance of it s Sta te House plan , unanimously concluding tha t  the plan could 
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not  be preclea red because it  would have a  ret rogressive effect  on  the ability of 

minor ity voters to elect  their  candida tes of choice.  T exas v. United  S tates, 887 F . 

Supp. 2d a t  166.  The three federa l judges “conclude[d] tha t  the enacted plan  will 

have the effect  of abr idging minor ity vot ing r ights in  four  ability dist r ict s — HDs 

33, 35, 117, and 149 — and tha t  Texas did not  crea te any new ability dist r ict s to 

offset  those losses,” and because of tha t  the plan  viola ted  Sect ion  5.  Id .  Because 

the cour t  found ret rogressive effect , it  did not  reach  the mer it s of the discr imina tory 

purpose cla ims, but  noted an  overwhelming amount  of “record evidence [tha t ] may 

suppor t  a  finding of discr imina tory purpose in  enact ing the St a te House P lan ,” and 

tha t  “a t  minimum, the fu ll record st rongly suggests tha t  the ret rogressive effect  we 

have found may not  have been  accidenta l.”  Id . a t  178.   

Texas appea led the D.C. cour t ’s judgment  to th is Cour t .  App. A (Case No. 

17A225) a t  6.  In  the spr ing of 2013, while tha t  appea l was pending and a fter  th is 

Cour t  had heard a rguments in  S helby County v. Holder, At torney Genera l Greg 

Abbot t  (now Governor  Abbot t  and an  applicant  in  this case) sent  let ters to 

legisla t ive leaders urging them to enact  the in ter im maps in to law to “avoid fur ther  

in tervent ions from federa l judges in  the Texas redist r ict ing plans.”  App. G .  

Accordingly, in  the ea r ly summer  of 2013, Texas Governor  Rick Perry ca lled a  

specia l session  for  the sta te Legisla ture to adopt  redist r ict ing plans for  Congress 

and the sta te Legisla ture.  The ca ll to session  was descr ibed as being for  the 

purpose of adopt ing H309, the cour t -ordered plan .  App. A a t  2.  But  as the dist r ict  

cour t  found: “[t ]he Legisla ture did not  adopt  the Cour t ’s plans with  the in ten t  to 
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adopt  lega lly complian t  plans free from discr imina tory ta in t , bu t  a s pa r t  of a  

lit iga t ion  st ra tegy.”  App. A (Case No. 17A225) a t  34.  Tha t  lit iga t ion  st ra tegy was 

to avoid fur ther  findings of discr imina tory in ten t , a s had a lready been  made by the 

D.C. cour t , and to instead cloak it self in  the San  Antonio cour t ’s preliminary 

in junct ion  ru ling to insu la te the sta te from fur ther  liability.  Id . a t  37-39. 

J ust  like with  the congressiona l plan  adopt ion , when the Legisla ture 

convened in  May 2013, the Legisla ture’s a t torney, J eff Archer , advised a t  the t ime 

tha t  the Legisla ture could not  rely upon  the in ter im plan  as proof tha t  the plan  

complied with  the VRA and Const itu t ion .  Mr. Archer  expla ined tha t  the dist r ict  

cour t ’s admonit ions tha t  the in ter im plan represented only a  preliminary ru ling 

were “as if to say th is is the best  we can  do now. We haven’t  got ten  to the bot tom of 

th ings.”  App. A (Case No. 17A225) a t  36-37; see also id . (“[T]his was an  in ter im 

plan  to address basica lly first  impression  of vot ing r ights issues.”).  F ina lly, he 

advised tha t  adopt ing the in ter im plans would not  end the lit iga t ion  because there 

were cha llenges pending tha t  were left  unaddressed by tha t  plan. Id . a t  38 n .45. 

The Legisla ture did not , un like in  the Congressiona l case, adopt  the cour t -

ordered plan  wholesa le.  Ignor ing Mr. Archer ’s warnings, and the test imony of 

minor ity legisla tors and members of the public about  the in ter im plan’s legal 

deficiencies, the House plan  as adopted made small changes in  only four  count ies, 

and House Redist r ict ing Commit tee Chairman Drew Darby expla ined tha t  these 

changes “don’t  have any implica t ions with  regard to Sect ion  2 of the Vot ing Rights 

Act .”  App. A a t  2-3.   
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After  the enactment  of the 2013 plan  and the decision  by th is Cour t  in  S helby 

County v. Holder, 133 S. Ct . 2612 (2013), P la in t iffs sought  leave to amend their  

compla in ts, a ll addit iona lly seeking relief under  Sect ion  3(c) of the Vot ing Rights 

Act  for  the discr imina tory in ten t  motiva t ing the 2011 plan  and persist ing in  the 

2013 plan , and some P la in t iffs seeking to addit iona lly cha llenge the 2013 plan.  

Order , Perez, ECF No. 886 a t  8-10.  The cour t  rejected Texas’ cla im  tha t  the 

cha llenges to the 2011 plan  were moot , holding tha t  the case was not  moot  because 

P la in t iffs were en t it led to addit iona l relief (ba il-in  under  the VRA), and relying on 

th is Cour t ’s well-set t led precedent  tha t  volunta ry cessa t ion  of illegal act ivity does 

not  render  a  case moot .  Id . a t  13-15.  After  conduct ing fur ther  discovery on  the 

2011 plan , including the product ion  of emails and dra ft  maps not  available to the 

cour t  in  it s 2011 preliminary hear ing, the pa r t ies went  to t r ia l on  the mer it s of the 

2011 plan  in  J uly 2014.  App. A (Case No. 17A225) a t  11; see also App. O a t  103-04. 

On April 20, 2017, the dist r ict  cour t  issued a  171-page opin ion  and 151 pa ges 

of findings of fact .  App. B; App. C.  These findings included extensive assessments 

of the credibility of the sta te’s mapdr awers, a s well a s eva luat ion  of the 

just ifica t ions given  by the sta te’s mapdrawers for  their  line-drawing.  Finding key 

elements of the mapdrawers’ explana t ions implausible, incredible, or  cont radictory, 

the dist r ict  cour t  concluded tha t  the 2011 plan  (“P lan  H283”) was enacted with  

discr imina tory in ten t  in  viola t ion  of the Const itu t ion  and Sect ion  2 of the VRA and 

conta ined racia l gerrymanders and malappor t ioned dist r ict s.  The cour t  expla ined 

tha t , “[P]lan  H283 not  only fa iled to crea te any new minor ity oppor tunity dist r ict s, 
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it  reduced  the number  of minor ity oppor tunity dist r ict s.”  App. B a t  84 (emphasis in  

or iginal).  As a  resu lt  of in ten t ional dilut ion  of minor ity vot ing st rength , “[t ]he 

impact  of the plan  was cer ta in ly to reduce minor ity vot ing oppor tunity sta tewide, 

resu lt ing in  even  less propor t iona l represen ta t ion  for  minor ity voters.”  Id .  

Addit iona lly, a fter  a  fu ll t r ia l on  the mer it s and adequa te t ime to consider  the 

complex law and fact s in  th is case, the San  Antonio cour t  concluded tha t  P la in t iffs 

had, in  fact , proven their  cla ims on dist r ict s for  which  the cour t  had not  been  able to 

make tha t  same conclusion  on  preliminary review.  Specifica lly, the cour t  expla ined 

tha t  it  reached a  different  conclusion  upon fu ll review of the fact s and law , and it  

found in ten t iona l vote dilu t ion or  other  const itu t ional flaws in  Da llas, Tarrant , Bell 

and Nueces count ies.  App. B a t  153.  The cour t  below noted tha t  these inva lid 

dist r ict s in  Nueces and Bell count ies were unchanged in  2013, and the dist r ict s in  

Da llas and Tarrant  count ies had only superficia l, or  fur ther  inva lid, adjustments in  

tha t  new plan.  App. A a t  17, 20, 73-74. 

The cour t  held over  disposit ion  on  Sect ion  2 cha llenges to dist r ict s tha t  

remained unchanged in  H358 unt il the mer it s t r ia l on  the 2013 plan .  App. B. a t  5, 

60, 69, 72, 79, 152 (ident ifying cha llenges to dist r ict s in  For t  Bend, Da llas, Harr is, 

McClennan, Lubbock, Nueces and Midland/Ector  count ies).  After  a  sta tus 

conference on  Apr il 27, 2017 to discuss t he best  t iming for  a  t r ia l of remaining 

issues and avoiding in ter ference with  the elect ions schedule for  2018 (where counsel 

for  Texas suggested tha t  t r ia l could not  occur  pr ior  to August  2017, see App. M 

(Case No. 17A225) a t  75, 78, 83 (Apr il 27, 2017 Tr .)), the cour t  scheduled t r ia l for  
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the week of J u ly 10, 2017.  After  six days of t r ia l, the cour t  took the mat ter  under  

advisement  and issued it s ru ling on  August  24, 2017. 

The unanimous
2
 panel ru led tha t  dist r ict  boundar ies in  Nueces County 

viola ted Sect ion  2, not ing “Hispanic voters in  Nueces County have a  § 2 r ight  to an 

addit iona l dist r ict .”  App. A a t  51.  It  fur ther  concluded tha t  Texas’ 2013 

modifica t ions to one dist r ict  in  Tarrant  County “were dicta ted solely by race.  [The 

mapdrawers] methodica lly scanned the western  border  of the dist r ict , cu t t ing out  

major ity-Anglo a reas precisely because they were Anglo and drawing in  major ity-

Hispanic a reas precisely because they were Hispanic.”  Id . a t  73.  Beyond tha t , 

every sta tu tory and const itu t ional viola t ion  the Cour t  ident ified was one found in 

the 2011 plan  and uncorrected in  the 2013 plan .  The dist r ict  cour t  declined to find 

any viola t ions in  addit ional a reas cha llenged by Pla in t iffs, including in  Houston , 

South  Texas and West  Texas.  Id . a t  80.  As with  the congressiona l plan, the dist r ict  

cour t  aga in  expla ined tha t  it  did not  en join  H358 a t  tha t  poin t , and invited the 

Legisla ture volunta r ily to take up the issue in  a  specia l session .  Id . a t  81-82.  Texas 

moved for  a  stay pending appea l, and the dist r ict  cour t  denied the mot ion  because it  

had not  en tered an  in junct ion .  S ee Aug. 28, 2017 Text  Order , App. O a t  138.  Texas 

then  filed it s Emergency Stay Applica t ion .   

Because of Texas’ representa t ion  tha t  “unmovable” elect ion  deadlines were 

rapidly approaching, the dist r ict  cour t  advised the pa r t ies tha t , notwithstanding the 

                                                           
2
 Although  J udge Smith  dissen ted with  respect  to th e dist r ict  cour t ’s opin ion  on  the 2011 Hou se plan , 

he join ed in  the panel’s decision  on  th e 2013 Hou se plan .  App. A a t  83.  
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filing of an Emergency Stay Applica t ion, it  would be advantageous for  the pa r t ies to 

cont inue working on  the development  of proposed remedia l House plans.   Advisory, 

Perez, ECF No. 1548.  After  J ust ice Alito en tered a  temporary stay pending a  

response and fu r ther  order  of the Cour t , t he dist r ict  cour t  a lso prompt ly canceled 

the House remedia l hea r ing scheduled for  September  6, 2017.  Text  Order , Perez , 

ECF No. 1553. 

ARGUMENT 

I. Th is  Cou rt Lacks  J u risd iction  to  Act on  th e  Stay  Application  and 

Appeal Becau se  th e  Dis trict  Cou rt Has  Not Yet Issu ed Any 

In ju n ctive  or Fin al Re lie f 

 

A. Th e  Th ree -J u dge  Cou rt Act  Does  Not Create  J u risd ic tion  for 

th is  Cou rt to  Hear Texas’ Un tim e ly  Stay  Application  an d 

Stay Application  

This Cour t  has no jur isdict ion  to en ter ta in  Texas’ stay applica t ion  and 

premature appea l because the dist r ict  cour t  has not  en tered any type of in junct ive 

relief or  fina l judgment .  The applicable sta tu te govern ing this Cour t ’s jur isdict ion 

over  appea ls from th ree-judge panels—28 U.S.C. § 1253—is unequivocal: appea ls to 

th is Cour t  may only be made “from an  order  grant ing or  denying, a fter  not ice and 

hear ing, an  in ter locutory or  permanent  in junct ion .”  The dist r ict  cour t  made clea r  

tha t  it s ru ling on  H358 is in ter locutory and enjoins noth ing.  S ee App. O a t  138 

(Aug. 28, 2017 Text  Order ) (“Although the Cour t  found viola t ions in  P lan  H358, the 

Court  has not  en joined it s use for  any upcoming elect ions.”).   Both  the explicit  

language of the ru ling and it s pract ica l effect  make clea r  tha t , as of th is da te, there 
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is no in junct ion  and no fina l judgment .  Therefore, the pla in  text  of the Three-J udge 

Cour t  Act  does not  est ablish  jur isdict ion  here. 

On mult iple occasions, th is Cour t  has expla ined tha t  § 1253 should be 

na rrowly const rued to limit  it s applica t ion.  S ee Goldstein  v. Cox, 396 U.S. 471, 478 

(1970) (“This Cour t  has more than  once sta ted tha t  it s ju r isdict ion  under  the Three -

J udge Cour t  Act  is to be na rrowly const rued since any loose const ruct ion  of the 

requirements [of the Act ] would defea t  the purposes of Congress . . . to keep with in 

now confines our  appella te docket .”) (a ltera t ions in  or igina l) (in terna l quota t ion  

marks omit ted); Bd. of R egen ts v. N ew Left Educ. Project , 404 U.S. 541, 545 (1972) 

(repea t ing the “oft -repea ted admonit ion tha t  the three-judge cour t  sta tu te is to be 

st r ict ly const rued”). 

In  fact , in  a  case squarely on poin t  here, the Cour t  held tha t  it  lacked 

jur isdict ion  to consider  an  appea l from liability order  from a  three -judge cour t  when  

tha t  did not  grant  any in junct ive relief.  Gunn v. Univ. Com m . to End War, 399 U.S. 

383, 390 (1970).  In  Gunn , pla in t iffs had cha llenged a  sta te sta tu te defin ing 

“disturbing the peace” cr imina l charges.  The three-judge panel there found tha t  the 

law was unconst itu t iona l but  defer red en ter ing in junct ive relief in  order  to give 

Texas a  chance to revise the law to make it  const itu t ionally complian t .
3
  Id . a t  386.  

Although the lower  cour t  had concluded tha t  “P la in t iffs herein  a re en t it led to their  

decla ra tory judgment  to tha t  effect , and to in junct ive relief against  enforcement  of 

                                                           
3
 When  Gunn  was filed, a  th ree-judge cour t  was empan eled any t ime pla in t iffs brought  federa l 

const itu t iona l cha llenges to a  st a t e sta tu t e.  In  1976, Congress nar rowed the ca tegory of ca ses 

requ ir ed to be h eard by th ree-judge dist r ict  cour t s.  S ee Pu b. L. 94-381, 90 Sta t . 1119 (1976). 
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[the sta tu te] a s now worded,” the Supreme Cour t  dismissed the appea l for  lack of 

ju r isdict ion .  Id .  The Cour t  noted tha t  “[t ]he sta tu te is . . . explicit  in  au thor izing a  

direct  appea l to th is Cour t  only from an  order  of a  three-judge dist r ict  cour t  

‘grant ing or  denying . . . an  in ter locutory or  permanent  in junct ion .’”  Id . a t  386-87 

(quot ing 28 U.S.C. § 1253).  The Supreme Cour t  expla ined tha t  without  

understanding the scope of potent ia l in junct ive relief, the appea l and the Cour t ’s 

examina t ion  of the mer it s would be made implausible.  Id . a t  388.  Because of tha t , 

and because of the Cour t ’s h istor ica l ret icence to in terpret  the sta tu te broadly, the 

Court  concluded tha t  it  had “no power  under  § 1253 either  to r emand to the cour t  

below or  dea l with the mer it s of the case in  a ny way a t  a ll.”  Id . a t  390 (in ternal 

quota t ion  marks omit ted). 

Gunn  answers the jur isdict iona l quest ion  ra ised by th is Applica t ion .  The 

cour t  below found tha t  H358, the House redist r ict ing plan  enacted in  2013, viola tes 

Sect ion  2 and the Four teenth  Amendment , bu t  it  has declined to en ter  an  in junct ion  

yet .  S ee App. O a t  138 (Aug. 28, 2017 Text  Order).  The dist r ict  cour t , in  ca refully 

respect ing Texas’ sovereignty, has invited the Sta te to offer  a  remedy.  Likewise, 

without  yet  understanding wha t  in junct ive relief, if any, is necessa ry to remedy the 

viola t ions ident ified by the cour t  below, th is Cour t ’s review of the mer it s of th is case 

would be la rgely undeveloped and ineffectua l.  J ust  a s th is Cour t  found tha t  in  

Gunn it  had “no power” to “dea l with  the mer it s of th is case in  any way a t  a ll” unt il 

the cour t  en ters an  in junct ion , 399 U.S. a t  390, so too must  the Cour t  here deny the 
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stay and dismiss the premature appea l for  want  of jur isdict ion .  Gunn  pla in ly 

cont rols here. 

Applicants rely upon Carson v. Am . Brands, Inc., 450 U.S. 79, 83 (1981), to 

argue tha t  the dist r ict  cour t ’s opin ion  is “in  effect” an  in junct ion , thus t r igger ing 

th is Cour t ’s ju r isdict ion .  Stay App. a t  3, 19.  But  Carson  is not  relevant  here 

because it  involved an  en t irely different  sta tu tory grant  of jur isdict ion .  Carson  was 

an  employment  discr imina t ion  case where the t r ia l cour t  denied the pa r t ies’ join t  

mot ion  to en ter  a  consent  decree resolving the case.  450 U.S. a t  80-81.  When the 

pla in t iffs appea led the denia l of tha t  mot ion , the appea ls cour t  dismissed the appea l 

for  lack of jur isdict ion  under  § 1292.  Id . a t  81-82.  This Cour t  reversed 

unanimously.  Id . a t  80.  The Cour t  in  Carson  crea ted a  framework for  appea ling 

orders under  U.S.C. § 1292, not  § 1295.  But  § 1292 governs appea ls to the circu it  

cour t s, whose capacity to en ter ta in  direct  appea ls is fa r  grea ter  than  th is Cour t ’s.  

Moreover , there is neither  the congressiona l in ten t  nor  the Supreme Cour t  

precedent  requir ing a  na rrow const ruct ion  of § 1292.  For  these reasons, it  makes no 

sense to apply Carson ’s § 1292 framework to a  case proceeding under  § 1295, and 

th is Cour t  should reject  Texas’ invita t ion  to abandon it s longstanding commitment  

to na rrowly const rue § 1295. 

Addit iona lly, even  if the Cour t ’s in terpreta t ion  under  § 1292 were applicable 

here, and it  is not , Applicants st ill fa il.  They do not  sa t isfy the standard set  for th  in  

Carson , which  held tha t  a  non -in junct ive order  with  the “pract ica l effect” of 

in junct ion  could be appea led only if the applicant  demonst ra ted tha t  (1) the 
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in ter locutory order  “might  have a  ser ious, perhaps ir reparable, consequence” and 

(2) tha t  the order  can  be “effectua lly cha llenged” only by an  expedited, immedia te 

appea l.  Carson , 450 U.S. a t  83-84 (in ternal quota t ion  marks omit ted). 

First , the dist r ict  cour t ’s order  does not  have the pract ica l effect  of crea t ing 

an  in junct ion .  Texas relies on  the dist r ict  cour t ’s inst ruct ions tha t  the viola t ions 

“must  be remedied.”  Stay App. a t  18.  But  tha t  is indist inguishable from Gunn, 

where the dist r ict  cour t  explicit ly s ta ted tha t  pla in t iffs were en t it led to an 

“in junct ion ,” and the Supreme Cour t  st ill found tha t  no injunct ive relief had been  

entered to t r igger  the Cour t ’s jur isdict ion  under  § 1253.  Texas a lso suggests tha t  

because the dist r ict  cour t  a sked the Sta te to advise it  on  it s in ten t ions regarding a  

specia l session  for  redist r ict ing and inst ructed a ll pa r t ies to begin  consult ing with 

exper t s and mapdrawers regarding a  potent ia l remedy, tha t  the dist r ict  cour t ’s 

ru ling thus has a  pract ica l injunct ive effect .  Stay App. a t  18.  Tha t  a rgument  is 

illogical.  Those act ions fa ll well shor t  of en join ing the conduct  of the Sta te or  

opera t ion  of a  sta tu t e.  Instead, those a re simply examples of the dist r ict  cour t  

employing it s “inherent  au thor ity to manage [it s] dockets an d cour t rooms with  a  

view toward the efficien t  and expedient  resolu t ion  of cases.”  Dietz v. Bould in , 136 

S. Ct . 1885, 1892 (2016).  In terpret ing the cour t ’s act ions in  seeking to move the 

par t ies efficien t ly toward a  remedia l process as anyth ing other  than  standard case 

management  act ivit ies would likely make appea lable a  host  of case management  

orders and inunda te th is Cour t  with  r equest s for  review anyt ime a t torneys were 

ordered to appear  in  cour t .  Thus, the dist r ict  cour t ’s ru ling and act ions to da te do 
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not  have the “pract ica l effect” of an  injunct ion , and Texas cannot  sa t isfy that  

element  of the Carson  framework. 

Texas fa res even  worse when it  comes to sa t isfying the next  two Carson  

requirements.  Texas cla ims tha t  because it  would be compelled to pa r t icipa te in  

judicia l proceedings to redraw a  small number  of House dist r ict s in  only four  out  of 

Texas’ 254 count ies, it  would thus  be subject  to “ser ious, perhaps ir reparable 

consequences.”  This is absurd.  Texas is free to appea l the dist r ict  cour t ’s fina l 

judgment  when it  is en tered, but  being required to appear  in  a  br ief cour t  

proceeding necessa ry for  the cour t  to a r r ive a t  fina l judgment  can  be no more 

in jur ious tha t  requir ing the Sta te to appear  a t  any sta tus conference.   

Finally, Texas’ cla im tha t  the dist r ict  cour t ’s order  can  only be “effectua lly 

cha llenged” with  th is immedia te appea l is likewise ir ra t ional.  The dist r ict  cour t  has 

made clea r  tha t  it  plans to en ter  a  fina l judgment  by October  1, more than  th ir teen  

months before the next  elect ion .  S ee App. N (Case No. 17A225) a t  1820.  Indeed, 

the dist r ict  cour t  explicit ly sta ted it  is moving swift ly in  order  for  Texas to pu rsue 

appea ls, if it  so desires, before the 2018 elect ions.  S ee Order , Perez, ECF No. 1352 

(asking for  “appropr ia te and necessa ry schedule for  conduct ing the remain ing t r ia ls 

and any appea ls in  t ime for  the 2018 elect ion  cycle”).   In  the war  of a t t r it ion tha t  

Texas redist r ict ing has sadly become, Applicants have used every possible 

procedura l roadblock to needlessly disrupt  the remedia l process in  an  a t tempt  to 

run  out  the clock.  No doubt , when Applicants do seek to stay a  fina l ju dgment , they 

will cla im that  the dist r ict  cour t  en tered it s fina l judgment  too la te for 
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implementa t ion  in  2018.  If th is Cour t  reject s Texas’ foot -dragging and a llows the 

dist r ict  cour t  to prompt ly conduct  the proceedings necessa ry to en ter  fina l 

judgment , there is ample t ime for  the Sta te to seek th is Cour t ’s review without  

ser ious effect  to the 2018 elect ions, a s seen  by the 2011-2012 appella te schedule in  

th is same case.  Based on  these fact s, the Cour t  should decline to apply the Carson  

framework to appea ls under  § 1253, and should fu r ther  conclude tha t  it  has no 

jur isdict ion  under  § 1253 to en ter ta in  the applica t ion  for  stay and the premature 

appea l. 

B. Th e  All Writs  Act  Also  Does  Not  P rovide  th e  Su prem e  Cou rt 

w ith  J u risd ic tion  to  Hear an  Im m ediate  Appeal or P reven t 

th e  Dis tric t  Cou rt From  En terin g In ju nctive  Re lie f an d 

Fin al J u dgm en t 

 

Faced with  the fact  tha t  Texas pla in ly lacks sta tu tory jur isdict ion  to t r igger  

th is Cou r t ’s review, Applicants then  suggest  tha t  th is Cour t  may issue in junct ive or  

mandamus relief pu rsuant  to the All Writ s Act , 28 U.S.C. § 1651, to keep the 

dist r ict  cour t  from moving remedia l proceedings a long in  a  t imely enough fash ion  to 

avoid disrupt ion  to t he 2018 elect ion  schedule and to inappropr ia tely jump-sta r t  

appella te proceedings.  Stay App. a t  17, 39.  Fur thermore, Applicants wrongly 

suggest  tha t  th is Cour t  will lose jur isdict ion  if it  does not  in ter vene by October  1.  

Id . a t  17.  Texas’ representa t ions  grossly misin terpret  the All Writ s Act  and, indeed, 

basic appella te procedures.  This Cour t ’s in tervent ion  under  the All Writ s Act  is not  

appropr ia te. 

The All Writ s Act  simply sta tes tha t  “[t ]he Suprem e Cour t  and a ll cour t s 

established by Act  of Congress may issue a ll wr it s necessa ry or  appropr ia te in  a id of 
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their  respect ive jur isdict ions and agreeable to the usage and pr inciples of law.”  28 

U.S.C. § 1651(a).  The Act  does not  confer  upon the cour t  any independent  source of 

jur isdict ion .  S ee Clin ton  v. Goldsm ith , 526 U.S. 529, 534-35 (1999) (“[T]he express 

terms of the Act  confine the power  of the [cour t s] to issu ing process ‘in  a id of’ [their ] 

exist ing sta tu tory jur isdict ion; the Act  does not  en la rge that  jur isdict ion .”).  Instead, 

“[t ]he All Writ s Act  is a  residua l source of au thor ity to issue writ s tha t  a re not  

otherwise covered by a  sta tu te.  Where a  sta tu te specifica lly addresses the 

pa r t icu la r  issue a t  hand, it  is tha t  au thor ity, and not  the All Writ s Act , tha t  is 

cont rolling.”  Pa. Bureau of Corr. v. U.S . Marshals S erv., 474 U.S. 34, 43 (1985).  

Moreover , the Act  “does not  au thor ize [the Cour t ] to issue ad hoc writ s whenever  

compliance with  sta tu tory procedures appears inconvenient  or  less app ropr ia te.”  

Id . a t  43. 

“[I]n juct ive relief under  the All Writ s Act  is to be used ‘spar ingly and only in  

the most  cr it ica l and exigent  circumstances.’”  Brown v. Gilm ore, 533 U.S. 1301, 

1303 (2001) (Rehnquist , C.J ., in  chambers) (quot ing Ohio Citizens for R esponsible 

Energy, Inc. v. N R C, 479 U.S. 1312, 1313 (1986) (Sca lia , J ., in  chambers) (in terna l 

quota t ion marks omit ted)).  Where a  sta tu tory framework for  appea ls, replete with 

ample precedent  out lin ing the ways under  the sta tu te to t imely and appropr ia tely 

pursue such  appea ls, exist s, use of the All Writ s Act  in  the manner  suggested by 

Applicants is pla in ly inappropr ia te.  S ee, e.g., S. Ct . R. 20 (“To just ify the grant ing of 

any such  writ , the pet it ion  must  show . . . tha t  except ional circumstances warrant  

exercise of the Cour t ’s discret ionary powers, and tha t  adequa te relief cannot  be 
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obta ined in  any other  form or  from any other  cour t .”); see also Brown , 533 U.S. a t  

1301 (“Such an  in junct ion  is appropr ia te only if the legal r ights a t  issue a re 

indisputably clea r .”) (in terna l quota t ion marks and cita t ion  omit ted). 

As a  pr imary mat ter , Applicants’ suggest ion  tha t  th is Cour t  will effect ively 

lose appella te jur isdict ion  if Applicants have not  been  granted relief by October  1 is 

absurd.  By tha t  logic, th is Cour t  would have not  been  able to grant  Texas relief in  

J anuary 2012, a s it  did in  Perry v. Perez , 565 U.S. a t  399.  But  even more 

impor tan t ly, the October  1 deadline is merely aspira t iona l, not  sta tu tory.  Having a  

plan  in  place by October  1 simply a llows the count ies two months to a r range for  

th ird-par ty vendors to pr in t  and mail voter  regist ra t ion  ca rds.  Count ies have 

accomplished tha t  t a sk in  much shor ter  per iods of t ime in  other  situa t ions.  S ee, 

e.g., Amended Order , Perez, ECF No. 689 (Mar . 19, 2012).  The next  deadline, 

a lthough sta tu tory, is cler ica l in  na ture, requir ing voter  regist ra t ion  ca rds to be 

mailed to voters by December  6, 2017.  This deadline is st ill eleven  months before 

the elect ion , and is the type of elect ion  deadline easily with in the dist r ict  cour t ’s 

author ity to a lter  with  negligible effect  on  voters.  S ee id .   

Moving on  to the specific applica t ion  of the All Writ s Act  request ed by Texas, 

th is applica t ion is pla in ly not  the only way tha t  Texas could obta in  adequa te relief, 

if it  were en t it led to any relief a t  a ll.  With  four teen  months left  un t il the next  

federa l and sta te legisla t ive elect ions, Texas may appea l the dist r ict  cour t ’s fina l 

judgment , when entered, pursuant  to 28 U.S.C. § 1253. 
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And tha t  is the second reason  tha t  applica t ion of the All Writ s Act  is 

inappropr ia te: there is a  specific sta tu te tha t  establishes th is Cour t ’s appella te 

ju r isdict ion .  Applicants a re not  free to ignore tha t  fact  because complying with  the 

sta tu tory procedures is “inconvenient .”  Pa. Bureau, 474 U.S. a t  43.  Pennsylvania 

Bureau  pla in ly inst ructs tha t  “where a  st a tu te specifica lly address es the issue a t  

hand,” tha t  sta tu te cont rols and use of the All Writ s Act  is not  ju st ified.  Id .  Indeed, 

in  the sole case cited by Applicants in  suppor t  of their  content ion  tha t  the All Writ s 

Act  au thor izes th is Cour t ’s in tervent ion  a t  th is stage, U.S . Alkali Export Association  

v. United  S tates, th is Cour t  clea r ly sta ted: “[t ]he writ s may not  be used as a  

subst itu te for  an  author ized appea l; and where, a s here, the sta tu tory scheme 

permits appella te review of in ter locutory orders only on  appea l from the final 

judgment , review by cer t iora r i or  other  ext raordinary writ  is not  permis sible in  the 

face of the pla in  indica t ion  of the legisla t ive purpose to avoid piecemea l 

reviews.”  325 U.S. 196, 203 (1945).  Thus, a llowing use of the All Writ s Act  here 

would cont ravene th is Cour t ’s holdings t ha t  require a  na rrow const ruct ion  of § 

1253. 

Finally, it  is unclea r  from Texas’ Applica t ion  how an  in junct ion  or  wr it  of 

mandamus order ing the dist r ict  cour t  to desist  in  it s rem edia l proceedings would be 

“in  a id of [th is Cour t ’s] jur isdict ion .”  Stay App. a t  17.   In  fact , a ct ion  under  the All 

Writs Act  here would impede the only event  tha t  t r iggers the Cour t ’s jur isdict ion: 

ent ry of an  in junct ion .  The dist r ict  cour t , cognizant  of the need to set t le elect ion -

rela ted disputes as ea r ly as possible, is moving expedit iously to reach  fina l 
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judgment  and enter  a  remedia l in junct ive order .  The Cour t  should not  use the All 

Writ s Act  in  an  unprecedented way to in ter rupt  efficien t  judicia l  proceedings.   

******** 

This Cour t  does not  have jur isdict ion  to en ter ta in  Texas’ premature appea l 

and stay applica t ion .  The temporary stay should be immediately dissolved and the 

dist r ict  cour t  a llowed to complete it s proceedings and enter  a n in junct ion  or  final 

appea lable judgment .  Any decision  to the cont ra ry would open  the floodga tes to 

in ter locutory appea ls from th ree-judge panels and would be inconsisten t  with  th is 

Court ’s na r row const ruct ion  of 28 U.S.C. § 1253 . 

II. Applicants  Have  N ot Sh ow n  th at It  is  Like ly  th at Five  J u stice s  of 

Th is  Cou rt Will Reverse  th e  Ru lin g  Be low  

 

The stay applica t ion  should be denied even  if th is Cour t  finds it  has 

jur isdict ion  to en ter ta in  the stay applica t ion .  Emergency stay applica t ions pending 

appea l a re forms of “ext raordinary relief,” Winston-S alem / Forsyth  Cty. Bd . of Educ. 

v. S cott , 404 U.S. 1221, 1231 (1971) (Burger , C.J ., in  chambers), and a re “granted 

only in  ext raordinary circumstances.”  Graves v. Barnes, 405 U.S. 1201, 1203 (1972) 

(Powell, J ., in  chambers).  In  fact , “[a ] lower  cour t  judgment , en tered by a  t r ibunal 

tha t  was closer  to the fact s than  the single J ust ice, is en t it led to a  presumpt ion  of 

va lidity.”  Id .  When a  pa r ty seeks to stay such  a  presumpt ively bet ter -informed 

ru ling, tha t  pa r ty bears a  “heavy burden ,” and the emergency stay will be only 

“ra rely granted.”  Heck ler v. R edbud Hosp. Dist., 473 U.S. 1308, 1311-12 (1985) 

(Rehnquist , J ., in  chambers); see also Conkright v. From m ert , 556 U.S. 1401 (2009) 

(Ginsburg, J ., in  chambers) (“[d]en ia l of such  in -chambers stay applica t ions is the 
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norm.”).  “A stay is not  a  mat ter  of r ight , even  if ir reparable injury might  otherwise 

resu lt .”  Ind . S tate Police Pension  T rust v. Chrysler LLC , 129 S. Ct . 2275, 2276 

(2009) (cit ing N ken v. Holder, 556 U.S. 418, 433 (2009)).  

To sa t isfy tha t  “heavy burden ,” the pa r ty seeking the stay must  make a  four-

par t  showing.  Hollingsworth  v. Perry, 558 U.S. 183, 190 (2010) (cit ing Lucas v. 

T ownsend , 486 U.S. 1301, 1304 (1988) (Kennedy, J ., in  chambers)).  Applicants 

must  show: (1) a  “reasonable probability” tha t  four  J ust ices will consider  the issue 

sufficien t ly mer itor ious to note probable jur isdict ion; (2) “a  fa ir  prospect  tha t  a  

major ity of the Cour t  will vote to reverse the judgment  below”; (3) “a  likelihood that  

ir reparable ha rm will resu lt  from the denia l of a  stay”; and (4) t ha t  the weighing of 

the “rela t ive ha rms to the applicant  and to the respondent ,” a s well a s the public a t  

la rge, in  close cases, warrants a  stay.  Hollingsworth , 558 U.S. a t  190.  With  the 

first  two factors, it  “is not  enough tha t  the chance of success on  the me r it s be ‘bet ter  

than  negligible,’” it  must  be “likely.”  N ken , 556 U.S. a t  434.  Even where Applicants 

could sa t isfy these prongs—and here t hey cannot —“[t ]he condit ions tha t  a re 

necessary for  issuance of a  stay a re not  necessa r ily su fficien t .”  Barnes v. E -S ystem s, 

Inc. Grp. Hosp. Med. & S urgical Ins. Plan , 501 U.S. 1301, 1304 (1991) (Sca lia , J ., in  

chambers) (emphasis added).  As in  the instan t  Applica t ion , where “the fact s a re 

complica ted” and “the case is difficu lt ,” th is Cour t  has been  even  more reluctant  to 

grant  a  stay pending appea l.  Mahan v. Howell, 404 U.S. 1201, 1203 (1971) (Black, 

J ., in  chambers) (declin ing to stay a  cour t -imposed remedy map). 
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A. Texas  In appropriate ly  Seeks  to  Accord Fin al P rec lu s ive  Re lie f 

to  th e  Dis tric t Cou rt’s  P re lim in ary In ju n ction  Ru lin g  

J ust  a s happened with  the congressiona l case, in  2012, Texas essent ia lly won 

on  the preliminary injunct ion  considera t ions of cla ims in  Bell, Da llas, Tarrant  and 

Nueces count ies, bu t  it  cannot  conver t  t ha t  in to preclusive fina l victory on  the 

mer it s by repea ling and adopt ing, with  minimal changes, the same dist r ict  

boundar ies in  the middle of lit iga t ion .  Texas’ a rgument  to the cont ra ry would turn  

th is Cour t ’s preceden t  on  the non -binding na ture of preliminary in junct ions on  it s 

head, and would open  the floodga tes to lit igants engaging in  the gamesmanship 

tha t  Texas a t tempt s here. 

A preliminary in junct ion  is, of course, an  “ext raordinary and drast ic remedy,” 

and is “never  awarded as of r ight .”  Munaf v. Green , 553 U.S. 674, 689-90 (2009) 

(in terna l quota t ion  marks and cita t ion  omit ted).  It  is on ly awarded where the 

pla in t iff “by a clear showing, ca r r ies the burden  of persuasion .”  Mazurek  v. 

Arm strong, 520 U.S. 968, 972 (1997) (quota t ion  marks omit ted) (emphasis in  

or iginal).  Tha t  showing is even  more difficu lt  where the case involves “a  cla im of 

improper  legisla t ive purpose,” for  which  “the requirement  of substant ia l proof is 

much h igher” dur ing the preliminary in junct ion  stage than  in  cases where 

legisla t ive in ten t  is not  implica ted.  Id . 

Indeed, because “the purpose of a  preliminary injunct ion  is merely to 

preserve the rela t ive posit ions of the pa r t ies unt il a  t r ia l on  the mer it s can  be held,” 

the decision  to grant  or  deny a  preliminary in junct ion  is “customar ily granted on 

the basis of procedures tha t  a re less formal and evidence tha t  is less complete than 
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in  a  t r ia l on the mer it s.”  Univ. of T ex. v. Cam enisch , 451 U.S. 390, 395 (1981).  

Because of tha t  fact , a  pla in t iff “is not  required to prove h is case in  fu ll a t  a  

preliminary-in junct ion  hear ing,” and “the findings of fact  and conclusions of law 

made by a  cour t  in  gran t ing [or  denying] a  preliminary in junct ion  are not binding at 

the trial on  the m erits .”  Id . (emphasis added); see also S herley v. S ebelius, 689 F .3d 

776, 781 (D.C. Cir . 2012) (“[T]he decision  of a  t r ia l or  appella te cour t  whether  to 

grant  or  deny a  preliminary in junct ion  does not  const itu te law of the case for  the 

purpose of fur ther  proceedings and does not  limit  or  preclude the pa r t ies from 

lit iga t ing the merit s.” (quota t ion  marks omit ted)); A.J . Canfield  Co. v. Vess 

Beverages, Inc., 859 F .2d 36, 38 (7th  Cir . 1988) (“In  genera l, ru lings in  connect ion 

with  grants or  denia ls of preliminary relief will not  be given  preclusive effect .”). 

Because a  preliminary in junct ion  is such  an  ext raordinary remedy, it  is fa r  

from uncommon for  pla in t iffs to lose their  mot ion  for  preliminary relief but  

u lt imately preva il a fter  a  fu ll t r ia l on  the mer it s, pa r t icu la r ly in  redist r ict ing cases.  

Com pare, e.g., Order , Covington  v. N orth  Carolina , No. 1:15-cv-00399 (M.D.N.C. 

Nov. 25, 2015), ECF No. 39 (order  denying pla in t iffs’ mot ion  for  preliminary 

in junct ion  regarding racia l gerrymander ing cla ims), with  N orth  Carolina v. 

Covington , 137 S. Ct . 2211 (2017) (unanimously a ffirming lower cour t ’s conclusion  

on fina l judgment  tha t  each  cha llenged dist r ict  was an  unconst itu t iona l racia l 

gerrymander); R eynolds v. S im s, 377 U.S. 533, 542 (1964) (not ing denia l of 

pla in t iffs’ preliminary in junct ion mot ion), with  id . a t  568 (a ffirming ru ling on  final 

review tha t  dist r ict s were unconst itu t iona lly appor t ioned). 
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Where th is Cour t  has been  clea r  tha t  the burden  of proving legisla t ive 

discr imina t ion  is h igher  a t  the preliminary injunct ion  stage than  a t  t r ia l, it  cannot  

be the law tha t  a fter  winning a t  the preliminary injunct ion  stage, a  sta te can  re -

enact  the cha llenged law and wipe the sla te clean .  Adopt ing Texas’ theory would, 

cont ra ry to th is Court ’s hold ing in  Cam enisch , require pla in t iffs to “prove [their ] 

case in  fu ll a t  a  preliminary-in junct ion  hear ing,” 451 U.S. a t  395, to stand any 

chance of winning the case a t  the end.  This could have two significant  and 

unin tended consequences: the number  of lit igants seeking to appea l denia ls of 

preliminary injunct ions would likely skyrocket , t axing limited judicia l resources; 

and dist r ict  cour t s, to prevent  gamesmanship of the sor t  seen  here, might  be 

inclined to accept  less evidence before grant ing a  preliminary injunct ion  in  order  to 

prevent  pla in t iffs from being unfa ir ly bound by a  caut ious preliminary in junct ion 

ru ling.  This Cour t  should reject  Texas’ a rguments and, consisten t  with  it s 

longstanding precedent , not  make the dist r ict  cour t ’s ru ling a t  the preliminary 

in junct ion  stage the law of the case. 

B. Th e  Distric t  Cou rt’s  Ru lin g  on  Un law fu l Discrim in atory  Effect 

in  th e  2013 P la n , Afforded On ly  Cursory Discu ss ion  in  th e  

Application , Is  Not Based  on  An y In ten t Fin din gs  an d Is  

Un like ly  to  Be  Reversed  

 

1. Th e  Distric t  Cou rt Correctly  Fou n d a  Section  2 Effec ts  

Violation  in  Nu eces  Cou nty  

The dist r ict  cour t ’s conclusion  tha t  Nueces County La t ino voters have a  

Sect ion  2 r ight  to a  second oppor tunity dist r ict , reached a fter  t r ia l, is independent  

grounds for  Applicants’ fa ilure to demonst ra te tha t  the decision  below is likely to be 
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reversed.  In  2011, Nueces County had, in  whole or  pa r t , th ree Sta te House 

dist r ict s.  App. C a t  45.  Two of these dist r ict s were major ity Hispanic Cit izen  

Vot ing Age Popula t ion  (HCVAP)—HDs 33 and 34.  App. A a t  24; App. C a t  45.  

Nueces County’s popu la t ion  a lso grew  more slowly than  the sta te as whole, meaning 

tha t  it  would be required to lose one of it s legisla t ive sea t s.  App. C a t  45-46.  

Instead of protect ing both  minor ity oppor tunity dist r ict s, Texas choose to “elimina te 

one of the La t ino oppor tunity dist r ict s (HD33) and draw two dist r ict s wholly with in 

Nueces County—one st rongly La t ino (HD34) and one a  sa fe Anglo Republican  seat  

(HD32) to protect  incumbent  Hunter .”  App. A a t  25.  

Nueces County is major ity La t ino.
4
  It  is undisputed in  the record tha t  it  is 

possible to draw two major ity La t ino CVAP dist r ict s in  Nueces County.  App. A a t  

56.  And it  is beyond dispute tha t  vot ing in  Nueces County is racia lly pola r ized.  

App. A a t  49.  The dist r ict  cour t  made extensive findings regarding the addit ional 

factors tha t  suppor t  the conclusion  tha t , under  the tota lity of circumstances, the 

Texas House redist r ict ing plan  had the effect  of dilu t ing La t ino vot ing st rength .  

App. A a t  47-52; App. C a t  53-55.  The dist r ict  cour t  a lso descr ibed the lengths to 

which  Texas went  to draw the boundar ies of a  sa fe Anglo major ity dist r ict  in  Nueces 

County.  App. B a t  39-40; App. C a t  50.  Texas made the same a rguments to the 

dist r ict  cour t  tha t  it  makes in  it s Applica t ion , and the cour t  una nimously in  it s 

August  24, 2017 ru ling rejected each  one.  The cour t  unanimously found tha t  even 

                                                           
4
 Lat inos a r e an  over whelming major ity of th e cit izen  vot ing age popu la t ion  in  th is County (Lat in o 

CVAP is 57.5%, while Anglo CVAP is on ly 36.4% based on  the 2011 ACS da ta).  App. K a t  019.  
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though requir ing a  second major ity-minor ity dist r ict  in  the county would resu lt  in  

some over-representa t ion  for  La t inos in  Nueces County, it  was not  possible to 

achieve exact  propor t iona lity an d the lack of sta tewide propor t iona lity outweighed 

th is factor .  App. B a t  25, n .17. 

The dist r ict  cour t  likewise rejected Texas’ argument  tha t  because it  could not  

draw two Hispanic-major ity dist r ict s in  Nueces County tha t  could be gu aran teed  

to perform, it  was excused from needing to draw two major ity dist r ict s in  the 

county.  Stay App. a t  33; App. A a t  56.  The dist r ict  cour t  resta ted th is Cour t ’s well 

established pr inciple tha t  the “u lt imate r ight  of § 2 is equa lity of oppor tunity, not  a  

guarantee of electora l success.”  App. A a t  56 (quot ing League of United  Latin  Am . 

Citizens v. Perry, 548 U.S. 399, 428 (2006) (“LULAC”)).  The dist r ict  cour t  thus 

concluded tha t  “Hispanic voters in  Nueces County have a  § 2 r ight  to an  addit ional 

dist r ict ,” and tha t  remedy would be determined dur ing the remedia l proceedings.  

App. A a t  51, 57.  This decision , based heavily on  th is Cour t ’s most  recent  Sect ion  2 

lit iga t ion  out  of Texas from just  la st  decade, is not  likely to be reversed, and review 

of th is decision  before the dist r ict  cour t  has even  had a  chance to consider  possible 

remedies for  the viola t ion  is premature and unjust ified. 

 

2. Th e  Distric t  Cou rt’s  De term in ation  th at HD 90 Was an  

Un con stitu tion al Rac ia l Gerrym an der Does  Not Depen d 

on  Discrim in atory In ten t  an d Is  Un like ly  to  be  Reversed  

Texas does not  contest  the dist r ict  cour t ’s well-suppor ted conclusion  tha t  in  

Tarrant  County race predomina ted in  the Legisla ture’s 2013 a ltera t ions to HD 

90.  Moreover , Texas’ cla im tha t  it  was forced to racia lly gerrymander  HD 90 in 
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order  to protect  La t ino electora l oppor tunity was proper ly rejected by the dist r ict  

cour t  following it s review of the evidence a t  t r ia l. 

With  respect  to the S haw  cha llenge to HD 90, the dist r ict  cour t  examined 

whether  “race was the predominant  factor  mot iva t ing the legisla ture ’s decision  to 

place a  significant  number  of voters with in or  without  a  pa r t icu la r  dist r ict ,” and,  if 

race predomina ted, whether  Texas proved tha t  it s race-based sor t ing of voters 

served a  “compelling in terest” and was “narrowly ta ilored” to tha t  end.  Cooper v. 

Harris, 137 S. Ct . 1455, 1463 (2017) (cit ing Miller v. J ohnson , 515 U.S. 900 (1995)) 

(in terna l quota t ions omit ted).  If the compelling in terest  is compliance with  the 

Vot ing Rights Act , the Legisla ture must  have “good reasons to believe” it  must  use 

race in  order  to sa t isfy the Vot ing Rights Act , “even  if a  cour t  does not  find tha t  the 

act ions were necessa ry for  sta tu tory compliance.”  Bethune-Hill v. Va. S tate Bd. of 

Elections, 137 S. Ct . 788, 801 (2017) (emphasis in  or iginal). 

In  the dist r ict  cour t ’s in ter im House plan , used in  the 2012 elect ions, HD 90 

was a  major ity La t ino dist r ict  in  both  cit izen  vot ing age popula t ion  and voter  

regist ra t ion .  App. C a t  130.  In  2013, HD 90’s Anglo incumbent  sought  to shore up 

his chances of re-elect ion  by adding a  non -La t ino neighborhood to the dist r ict .  App. 

A a t  72-73.  The Legisla ture then  used race as a  predominant  factor  to increase the 

La t ino popula t ion  of HD 90 to meet  a  mechanica l ta rget . App. A a t  75-76.  

In  concluding tha t  Texas assigned voters in to and out  of HD 90 because of 

their  race, without  na rrowly ta ilor ing to meet  the in terest  of complying with  the 

VRA, the dist r ict  cour t  relied on  the test imony of the mapdrawers themselves, 
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including one sta tement  tha t  there were “too many white people” in  the dist r ict , and 

other  sta tements t ha t  “explicit ly acknowledged the use of race in  their  

method.”  App. A a t  73.  The cour t  fur ther  noted tha t  the mapdrawers “methodica lly 

scanned the western  pa r t  of [HD 90], cut t ing out  majority-Anglo a reas precisely 

because they were Anglo and drawing in  major ity-Hispanic a reas precisely because 

they were Hispanic.”  See id .  Texas contest s neither  th is evidence nor  the dist r ict  

cour t ’s conclusion  tha t  race was the “predominant  factor  mot iva t ing the 

legisla ture’s decision  to place a  significant  number  of voters with in  or  without” HD 

90.  Ala. Legis. Black  Caucus v. Alabam a , 135 S. Ct . 1257, 1267 (2015).  

The dist r ict  cour t  proper ly dismissed Texas’ a r t icu la t ion  of “avoid[ing] a  VRA 

problem,” App. A a t  77, as too vague to form the “st rong basis in  evidence in  suppor t  

of the (race-based) choice,” pa r t icu la r ly when there was no evidence tha t  lawmakers 

or  sta ffers considered informat ion  rela t ing to La t ino voters’ ability to elect  

candida tes of their  choice, such  as rela t ive turnout  ra tes or  racia lly pola r ized vot ing, 

or  tha t  legisla tors offered an  explana t ion  of how their  numerica l ta rget  for  HD 90 

rela ted to VRA compliance.  S ee Bethune-Hill, 137 S. Ct . a t  801-02 (finding st rong 

basis for  use of fixed numerica l goa l for  VRA compliance purposes where legisla tor  

considered turnout  resu lt s, recent  elect ion  resu lt s, and socioeconomic da ta ); App. A 

a t  77.   

Simila r ly, Texas cannot  a rgue tha t  it  had a  “st rong basis” for  it s race-based 

act ions because it  faced threa ts of Sect ion  2 lit iga t ion .  Even assuming tha t  t a lk of 

lit iga t ion  from minority legisla tors or  advoca tes could serve as a  “st rong basis in  
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evidence” for  the predominant  use of race, no such  ta lk was present  here.  Neither  a  

sta tement  tha t  some La t ino legisla tors would not  be inclined to suppor t  a  bill, nor  a  

pre-exist ing cha llenge to the 2011 redist r ict ing plans by Pla int iffs, comes close to 

the evidence needed for  Texas to proper ly conclude tha t  it  needed to make 

predominant  use of race to comply with  the VRA in  HD 90.   

C. Th e  Distric t Cou rt’s  Ru lin g  on  Discrim in atory  In tent Carryin g 

Forw ard from  th e  2011 P lan  Is  Legally  Sou n d  

The dist r ict  cour t ’s considered conclusion  tha t  severa l dist r ict s in  the 2013 

House plan  were in ten t iona lly racia lly discr imina tory is well in  line with  this 

Court ’s pronouncement  in  a  simila r  case, Hunter v. Underwood , 471 U.S. 222 

(1985).  Discr imina tory purpose can  exist  in  the or iginal enactment  of legisla t ion, 

but  it  can  a lso exist  when the legisla ture “rea ffirm[s]” a  law mot iva ted by 

discr imina t ion .  Pers. Adm ’r of Mass. v. Feeney, 442 U.S. 256, 279 (1979).  In  

Hunter, th is Cour t  held tha t  a  sta te const itu t ional felon  disenfranchisement  

provision  was or iginally enacted with  discr imina tory in ten t  in  1901, and despite the 

fact  tha t  “[s]ome of the more bla tan t ly discr imina tory select ions . . . have been  

st ruck down by the cour t s,” the provision’s “or iginal enactment  was mot iva ted by a  

desire to discr imina te aga inst  blacks on  account  of race and the sect ions cont inues 

to th is day to have tha t  effect .  As such , it  viola tes equal protect ion  under  Arlington  

Heights.”  471 U .S. a t  232-33; see also Chen v. City of Houston , 206 F.3d 502, 518 

(5th  Cir . 2000); Cotton  v. Fordice, 157 F .3d 388, 391-92 (5th  Cir . 1998).  Accordingly, 

for  example, the cour t  below correct ly concluded tha t  Texas could ha rd ly cla im to 

have cleansed it s racia lly discr imina tory line-drawing in  western  Da llas when it  did 
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not  delibera te anew in  2013 or  make any changes to the configura t ion  of the 

dist r ict s.  App. A a t  4, 24.  Following th is Cour t ’s longstanding precedent  in  Hunter, 

the dist r ict  cour t ’s ru ling, but t ressed by extensive fact -finding on  the topic, is 

un likely to be reversed. 

D. Th e  Distric t  Court ’s  Determ in ation  th at Certain  Dis trict 

Con figu ration s  w ere  Tain ted  w ith  Discrim in atory  In ten t, 

Based  on  In ten s ive  Fact -Fin din g an d Credibility  

De term in ation s , Is  Un like ly  to  be  Dis tu rbed  

 

In  four  count ies, the dist r ict  cour t —based on  days of t est imony from live 

witnesses, including the pr imary mapdrawers, and thousands of pages of 

documenta ry evidence—concluded tha t  dist r ict  lines were drawn to foresta ll voters 

of color  who were poised to exercise polit ica l power , and tha t  such  delibera te act ions 

ran  a foul of the Four teenth  Amendment  and in ten t  prohibit ion of Sect ion  2.  S ee, 

e.g., LULAC, 548 U.S. a t  440 (“Against  th is background, the La t inos ’ diminish ing 

electora l suppor t  for  [the incumbent ] indica tes their  belief he was unresponsive to 

the pa r t icu la r ized needs of the members of the minor ity group.  In  essence the Sta te 

took away the La t inos’ oppor tunity because La t inos were about  to exercise it . This 

bears the mark of in ten t iona l discr imina t ion  tha t  could give r ise to an  equa l 

protect ion  viola t ion .”) (in terna l quota t ion  marks omit ted).  Moreover , the dist r ict  

cour t ’s “[f]indings of fact” a re t rea ted deferent ia lly, and “shall not  be set  a side 

unless clea r ly er roneous, and due regard sha ll be given  to the oppor tunity of the 

t r ia l cour t  to judge the credibility of the witnesses .”  Fed. R. Civ. P . 52(a ).  Under  

th is well-established standard, appella te cour t s will not  disturb even  quest ionable 

factua l findings unless, based on  a  review of the en t ire record, the cour t  is “left  with 



32 

 

the defin ite and firm  convict ion  tha t  a  mistake has been  commit ted.”  Pullm an-

S tandard  v. S wint , 456 U.S. 273, 284-85 n .14 (1982).  This Cour t  does not  have 

access to the en t ire record, and regardless, is not  likely to disrupt  the factua l 

findings based on  the dist r ict  cour t ’s judgment  of the credibility of the mapdrawers.  

Turning then  to those findings, Da llas is a  pr ime example of Texas’ st ra tegies 

in  LULAC back in  use aga in  th is decade.  In  2008, a  La t ino-prefer red cha llenger 

lost  to the HD 105 incumbent  by only 19 votes.  App. C a t  108.  Because La t inos in  

HD 105 were about  to exercise their  polit ica l power  in  tha t  dist r ict , to the det r iment  

of the Anglo Republican  incumbent , the sta te moved La t inos out  of tha t  dist r ict  and 

in to neighbor ing, a lready-performing La t ino dist r ict s.  Ryan Downton, who drew 

the dist r ict  lines, t est ified tha t  he used racia l shading a t  the census block level and 

split  precinct s to remove La t ino voters from HD 105 and place them in to HDs 103 

and 104, which  were a lready elect ing La t ino-prefer red candida tes.  App. B a t  68.  

He did tha t  despite advice from exper ienced sta ff a t  Texas Legisla t ive Council tha t  

neither  dist r ict  needed to have the La t ino popula t ion  augmented in  order  to provide 

electora l oppor tunit ies for  La t ino voters.  Id .  Based on  the test imony of the St a te’s 

own witness, the dist r ict  cour t  a r r ived a t  a  near ly ident ica l conclusion  to th is 

Cour t ’s in  LULAC—in  order  to protect  an  incumbent  from a  minor ity popula t ion 

poised to exercise polit ica l power  in  the dist r ict , La t ino voters were moved out  of the 

dist r ict  and Anglo voters were moved in .  Id . a t  66-69.  Texas has not , because it  

cannot , ident ify any of the dist r ict ’s factua l findings th a t  were clea r ly er roneous, 

and as such , tha t  ru ling is unlikely to be reversed. 
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Likewise, in  HD 54 in  Bell County, the minor ity popula t ion  in  Killeen  was 

increasing significant ly.  Main ta in ing the City of Killeen  near ly whole with in  the 

dist r ict , a s it  had been  in  the benchmark plan , would have cost  the Anglo incumbent  

h is sea t .  In  reaching it s conclusion  on  in ten t , t he dist r ict  cour t  relied upon the 2014 

t r ia l t est imony of incumbent  Rep. J immie Don Aycock, who recognized  Killeen  as a  

community of in terest  and cla imed to pr ior it ize communit ies of in terest  in  the 

const ruct ion  of the dist r ict , bu t  who nevertheless split  the City of Killeen  between 

HDs 54 and 55.  App. C a t  138.  The dist r ict  cour t  a lso relied on  Aycock’s own 

t est imony tha t  keeping Killeen  whole would inevitably produce a  minor ity coa lit ion 

dist r ict  in  which  he could not  be re-elected, and tha t  he thus split  the city between 

the county’s two dist r ict s.  App. B a t  77.  The cour t  rejected Aycock’s other  

just ifica t ions for  the dist r ict  configur a t ion  as not  credible.  Id .  The cour t  thus 

concluded tha t  “split t ing the minor ity community was an  effect ive way to dilu te the 

minor ity vote and ensure tha t  the bloc-vot ing Anglo major ity would defea t  minor ity-

prefer red candida tes.”  Id . a t  78.  The 2013 plan  made no changes to the 2011 

configura t ion .  App. A a t  17. Texas has not  even  suggested tha t  these findings a re 

clea r ly er roneous. 

Simila r ly, in  Tarrant  County, the dist r ict  cour t  concluded tha t  Texas ra ised 

the SSVR of HD 90 above 50% in  order  to just ify and cla im an  offset  for  the 

elimina t ion  of a  La t ino oppor tunity dist r ict  in  another  pa r t  of the Sta te (HD  33 in 

Nueces County). App. A a t  64-66; see also App. B a t  71 (“Defendants ignored DOJ  

guidance tha t  ability to elect  was not  measured simply by a  demographic cr iter ion  . 
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. . increasing the SSVR of an  exist ing ability dist r ict  above 50%, even  though they 

knew th is did not  crea te a  new ability dist r ict .”).  The dist r ict  cour t  a lso found tha t  

the Sta te used the increase in  HD 90’s La t ino popula t ion to “shore up the Anglo 

popu la t ion  of HD 93.”  App. A a t  66; App. B a t  70-71.  Although the Sta te made 

changes to HD 90 in  the 2013 session , modifying the Dist r ict  Cour t ’s in ter im plan ,
5
 

those changes were improper ly racia lly mot iva ted and could not  serve to remedy the 

in ten t ional discr imina t ion  in  the or iginal configura t ion .  App. A a t  80.   

F inally, in  Nueces County, the dist r ict  cour t  was aga in correct  to conclude, 

based on  it s fact -finding, tha t  the dist r ict  configura t ion s ran  a foul of the Four teenth 

Amendment .  The dist r ict  reviewed a  host  of evidence it  concluded demonst ra ted 

in ten t ional vote dilu t ion  in  the decision  to elimina te a  La t ino oppor tunity dist r ict , 

HD 33, from Nueces County.  App. B a t  36-40.  Among many other  fact s, a s just  one 

example, the dist r ict  cour t  noted tha t  m apdrawers split  precincts a long the border  

between the dist r ict s to assign  La t ino voters to HD 34, thus dr iving the HCVAP in  

the dist r ict  subst ant ia lly above the coun ty-wide average La t ino popula t ion , and 

packing the La t ino-major ity dist r ict  with  Hispanic voters “to minimize their  

number  and influence” in  the neighbor ing Anglo-cont rolled dist r ict .  App. B a t  39-

40.  This, and other  evidence infor med by the dist r ict  cour t ’s assessments of witness 

credibility and other  record evidence, led it  to conclude tha t  the lines were 

in ten t ionally drawn to undermine La t ino vot ing st rength . 

                                                           
5
 The Dist r ict  Cour t ’s in t er im plan  made n o modifica t ions, based on  it s prelim inary in junct ion  

standard, t o th e Sta te’s 2011 configu ra t ion  of Tar r an t  Coun ty.  App. A a t  66. 
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 In  conclusion , Texas cont inued the same pa t tern  of bad act ion  with  respect  to 

minor ity vot ing r ight s seen  in  the mid-2000 redist r ict ing process and st ruck down 

by this Cour t  in  LULAC.  S ee 548 U.S. a t  440.  The dist r ict  cour t ’s lega l conclusion  

was based on  it s fact -finding, including assessing the credibility of the sta t e’s 

pr imary mapdrawer .  As such , the dist r ict  cour t ’s fact -bound decision  is due 

significant  deference and is unlikely to be reversed.  

E. Applicants  Cann ot Dem on strate  th e  Requ is ite  Irreparable  

Harm  an d, In deed, th e  Balance  of Equ itie s  We igh s  in  Favor of 

Den yin g th e  Stay  

For  six elect ion  cycles—a  major ity of Sta te House elect ions conducted dur ing 

th is decade—Respondents and tens of thousands of voter s of color  in  Texas have 

been  sor ted in to dist r ict s tha t  unconst itu t iona lly divide them by race and dilu te 

their  vot ing st rength .  This substant ia l harm stands fina lly ready to be remedied, 

yet  Texas request s tha t  th is Cour t  fur ther  delay the remedy tha t  just ice requires.  

Applicants have not  ca r r ied their  heavy burden  of demonst ra t ing tha t  the 

specula t ive and remote in jur ies of which they complain  outweigh  the in jury to 

Respondents and the public a t  la rge by cont inuing to subject  millions of voter s to 

racia lly discr imina tory elect ion  dist r ict s. 

And while P la in t iffs and the public a t  la rge will suffer  substant ia l ha rms if 

the stay is issued, there will not  be significant  or  ir reparable ha rm to Applicants, 

pa r t icu la r ly when viewed in  ligh t  of the ba lancing of equit ies, should th is Cour t  

deny the stay.  F irst , th is Cour t  should consider  the dist r ict  cour t ’s denia l of the 

Applicants’ stay mot ion  in  the lower  cour t .  “J ust ices have a lso weighed heavily the 
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fact  tha t  the lower  cour t  refused to stay it s or der  pending appea l, indica t ing tha t  it  

was not  sufficien t ly persuaded of the existence of potent ia lly ir reparable ha rm as a  

resu lt  of the enforcement  of it s judgment  in  the in ter im.”  Graves, 405 U.S. a t  1203-

04.  This Cour t  genera lly consider s th is factor  deferent ia lly because “[t ]he case 

received ca reful a t ten t ion  by the three-judge cour t , the members of which  were ‘on  

the scene’ and more familia r  with  the situa t ion  than  the J ust ices of th is Cour t ; and 

the opin ions a t test  to a  conscient ious applica t ion  of pr inciples enuncia ted by this 

Court .”  Id . a t  1204.  Tha t  is, lower  cour t s may be bet ter  su ited to apprecia te 

whether  the sta te will, in  fact , be ir reparably ha rmed than  a  cour t  less familia r  with 

the record and the on -the-ground rea lit ies. 

Second, th is Cour t ’s precedents, pa r t icu la r ly in  redist r ict ing cases, have 

never  required tha t  the appea ls process be exhausted before a  remedy can  be 

implemented.  In  Growe v. Em ison , th is Cour t  dismissed a  dist r ict  cour t ’s urgency 

in  en ter ing a  judgment  without  a llowing t ime for  the sta te cour t  a lso reviewing the 

redist r ict ing case to issue it s ru ling.  507 U.S. 25, 35 (1993).  While the dist r ict  cour t  

had defended it s act ions by poin t ing to the need to have the appella te process 

fin ished before the next  elect ion , th is Cour t  sa id: 

We fa il to see the relevance of the speed of appella te 

review.  Germ ano requires only tha t  the sta te agencies 

adopted a  const itu t iona l plan  ‘with in ample t ime  . . . to be 

u t ilized in  the [upcoming] elect ion .’  It  does not  require 

appella te review of the plan  pr ior  to the elect ion , and such  

a  requirement  would ignore the rea lity tha t  Sta tes must  

often  redist r ict  in  the most  exigent  circumstances.  
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Id . (in terna l cita t ion  omit ted).  The same pr inciple applies here to Texas’ 

argument—there is simply no ir reparable ha rm inflicted on  the sta te should the 

appea ls process not  be completed by the t ime an  in ter im or  remedia l plan  is used.   

Third, Applicants disingenuously por t ray the dist r ict  cour t ’s act ions as 

abrupt , giving the Sta te lit t le t ime to weigh  it s opt ions and exercise it s r ight  to 

devise remedia l plans it self.  S ee Stay App. a t  2 (“the dist r ict  cour t  aga in  gave the 

Governor  of Texas only three business days to drop everyth ing and decide whether  

to ca ll the Legisla ture in to specia l session”); id . a t  15 (“The cour t ’s order  gave the 

Governor  three business days to either  order  a  specia l session  of the Legisla ture or  

consult  with  exper t s, prepare remedia l map proposa ls, and appear  a t  a  hearing on 

September  6, 2017, to redraw Texas’s House dist r ict s on  an  expedited basis .”).  This 

depict ion  misrepresen ts the actua l t imeline in  th is case.   

The Sta te was first  pu t  on  not ice tha t  it  would likely need to consider  

remedia l act ion  when the Cour t  ru led on  the 2011 House plan  in  Apr il of th is year , 

and noted tha t  many of the lega l infirmit ies persist  unchanged in  the 2013 plan.  

App. B.  Then, on  May 22, 2017, a fter  the Cooper v. Harris decision  came down, the 

dist r ict  cour t  invited “Defendants’ counsel to confer  with  their  clien t (s) about  

whether  the Sta te wishes to volunta r ily under take redist r ict ing in  a  specia l session  

in  ligh t  of the Cooper opin ion .”  App. O a t  126 (ECF No. 1395 a t  1-2).  The Sta te 

declined tha t  invita t ion  on  May 25, 2017, but  was cer ta in ly on  not ice then  tha t  it  

would likely have to consider  remedia l act ion .  App. O a t  126 (ECF No. 1397).  

F inally, when the dist r ict  cour t  did en ter  it s order  finding discr imina t ion in  cer ta in 
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dist r ict s in  H358 (the 2013 redist r ict ing plan) on  Tuesday, August  22, 2017, it  

simply requested that  the Sta te not ify the cour t  with in  three days as to “whether  

the Legisla ture in tends to take up redist r ict ing in  an  effor t  to cure these viola t ions 

and, if so, when the mat ter  will be considered.”  App. A a t  81.  Texas has had ample 

oppor tunity to develop remedia l maps if it  so chose. 

In  fact , Applicants’ next  a rgument  is logica lly inconsisten t  with the previous 

one.  The Sta te compla ins tha t  changing elect ion  dist r ict s now would cause voter  

confusion .  Yet  Texas wants to slow down the remedia l process in  a  manner  tha t  

would only crea te voter  confusion  tha t  does not  exist .  Cont ra ry to Applicants’ 

asser t ions, the fact s of th is case do not  implica te any con cerns ra ised in  Purcell v. 

Gonzalez , 549 U.S. 1 (2006).  In  Purcell, t h is Cour t  addressed the voter  confusion  

tha t  was likely to ensue when the ru les govern ing an  elect ion  were changing based 

on  conflicting cour t  orders just  weeks before the elect ion .  549 U.S. 1, 4 -5 (2006).  

Purcell had noth ing to do with redist r ict ing, and the concerns implica ted by 

confusion  over  whether  a  voter  will need to produce ident ifica t ion  do not  apply.  Id . 

a t  2-3.  Here, there is a  much more generous t imeframe a nd no conflict ing orders.  

The Sta te has urged the dist r ict  cour t  to en ter  any remedy by October  1, a ssur ing 

the dist r ict  cour t  tha t  no elect ion  deadlines would then  have to be modified. S ee 

App. N (Case No. 17A225) a t  1820.  The three-judge cour t  has acted ca refu lly and 

quickly in  accordance with  tha t  guidance. Applicants’ cont radictory a rguments —

tha t  they have not  been  a fforded enough t ime to redist r ict , and a lso tha t  the relief is 
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not  being established soon enough —are just  fur ther  evidence of the tenuousness of 

their  ir reparable ha rm cla ims.  

Because Applicants have not  proven tha t  they will suffer  concrete and 

ir reparable ha rm, or  tha t  a  ba lancing of equit ies just ifies the stay, the stay should 

be denied. 

CONCLUSION  

 For  these reasons, the stay applica t ion  should be denied because the Cour t  

does not  have jur isdict ion  to decide on  the stay, and because  Applicants have not  

shown tha t  a  major ity of J ust ices a re likely to reverse the decision  below, tha t  they 

will suffer  any ir reparable ha rm absent  a  stay, or  tha t  the ba lance of equit ies 

weighs in  favor  of a  stay. 
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