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No. 17A225 and 17A245 

]n toe ~upreme ([ourt of toe Wniteb ~tates
 

GREG ABBOTT, in hi s official capacity as Governor of Texas; ROLANDO PABLOS, 
in hi s official capacity as Texas Secretary of State; and the STATE OF TEXAS, 

Applicants, 
v. 

SHANNON PEREZ, et al., 
R espondents. 

MOTION FOR LEAVE TO FILE AMICUS BRIEF
 
IN SUPPORT OF EMERGENCY APPLICATION FOR STAY
 

FOR THE STATES OF LOUISIANA, ALABAMA, GEORGIA, MICHIGAN,
 
MISSOURI, OHIO, SOUTH CAROLINA, UTAH AND WISCONSIN
 

The States of Louisiana, Alabama , Georgia, Michigan, Missouri, Ohio, South 

Carolina , Utah an d Wisconsin move the Court for leave to file an amicus brief in 

support of Texas' Emergency Application for Stay. 

In support of their motion, Amici States assert that the district court ruling 

at issue has the potential to affect prior redistricting deci sions as well as future 

redistricting effor ts in the st ates. The ruling raises grave concerns among the Amici 

States about disruption of 2018 elections . 

Amici States asser t the ruling creates exceptio nal circumstances that 

warrant being permitted to be heard on the issue of Texa s' eme r gency application 

for st ay and request their motion to file the attached amicus 

brief be granted. 

1
 



Respectfully submitted. 

Is ~f4t~~14--1--I'-L-~-
ELIZA! ETH B. M RRILL 
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PATRICIA H. WILTON 

Deputy Solicitor General 
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P.O. Box 94005 
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No. 17A225 and 17A245 

~n toe ~upreme Q[ourt of toe ij]initell ~tate5
 

GREG ABBOTT, in hi s official capacity as Governor of Texas; ROLANDO PABLOS, 
in h is official capacity as Texas Secretary of State; and the STATE OF TEXAS, 

Applicants, 
v . 

SHANNON PEREZ, et al., 
Responden ts. 

MOTION FOR LEAVE TO FILE BRIEF ON 81/2 BY 11 INCH PAPER
 
FOR THE STATES OF LOUISIANA, ALABAMA, GEORGIA, MICHIGAN,
 

MISSOURI, OHIO, SOUTH CAROLINA, UTAH AND WISCONSIN
 

The States of Loui si ana, Alabama, Georgia, Michigan, Missouri, Ohio, South 

Carolina, Utah and Wisconsin, move the Court for leave to file t he ir amicus brief in 

support of Texas' E me rgency Application for Stay on 8 'is by 11 inch pap er rather 

than in booklet form . 

In support of t he ir motion , Amici States assert that Tex as filed its Emergency 

App lication for St ay in this matter on the afternoon of Frid ay, August 25, 2017. A 

te mporary stay was granted and response deadline of September 5, 2017, was 

ordere d on Monday, August 28,2017. The expedi te d filing of Texas' application and 

the resul ting compressed deadli ne for any resp onse (including a federal holiday in 

the interim) impaired Amici's ab ility to get the ir brief prepare d for printing and 

filing in booklet form. Amici desire to be heard on the application and request t he 
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Court grant this motion and accept the paper filing. 

Respectfully submitted. 
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No. 17A225 and 17A245 

]n toe ~upreme <!Court of toe Wniteb ~tates
 

GREG ABBOTT, in his officia l capacity as Governor of Texas; ROLANDO PABLOS, 
in his officia l capacity as Texas Secretary of State; and the STATE OF TE XAS, 

Applicants, 
v. 

SHANN ON PE REZ , et al., 
R esponden ts. 

AMICUS BRIEF IN SUPPORT OF EMERGENCY APPLICATION FOR STAY 
FOR THE STATES OF LOUISIANA, ALABAMA, GEORGIA, MICHIGAN, 

MISSOURI, OHIO, SOUTH CAROLINA, UTAH AND WISCONSIN 

INTEREST OF AMICI CURIAE 

Amici curiae are the States of Louisiana, Alabama, Georgia, Michigan, 

Missouri, Ohio, South Carolina, Utah and Wisconsin. The States have a vital 

in terest in the law regarding redistr icting, since redistricting is inherently a State 

function. The district court's ruling has widespread implications for St ates entering 

the 2018 election cycle, destabilizing the democr atic system in a ll States. 

Additionally, t he district court's r uling undermin es the ability of States to re ly in 

good faith on the plain language of a district court opin ion as to the lawfulness of 

conduct ordered by that court. 
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ARGUMENT 

Tex as h as moved for a st ay of a three-judge district court's order declaring 

unconstitutional two voting districts that the same court five years earl ier had 

included as part of its own remedi al electoral map drawn in response to th is Court's 

2012 order vacat ing the district court's fir st atte mpt at redistricting.' In that 2012 

order, this Court found that in crafting it s firs t pl an, the district court h ad 

impermissibly usurped the role of the Texas Legisla ture in determining the best 

interests of it s citize ns . Id. , at 396. This Court remanded the ma tter back to the 

district court wi th express instructions to implement a plan that was lawful under 

the Constitu tion an d the VRA "without displacing legitima te state policy judgments 

with the court's own preferences." Id. , at 394.2 Notwit hstan ding this clear directive 

to t he district cour t, it h as done it again - displaced legit im ate state policy 

judgment' s with t he court's own preferences. And to complicate ma tters fur the r, the 

district court's or der comes less than two months before the October 1 deadline for 

the state to h ave a map in pl ace for the 2018 primary electio ns, yet it comes five 

years after the district court or dere d Texas to a dopt an d im plemen t the cour t's plan, 

1 Perry v, Perez, 565 U.S. 388 (2012) (per curiam) . 

2 In fact , there are six tim es in this Court 's or der where the district court is 
expressly instructe d to dr aw a plan that is compliant with the Constitution and the 
VRA. Id. , at 393, 394, 395 and 396 . This Court also emphasized that the district 
court should "take ca re not to incorpor ate into the interim plan any legal defects in 
the state plan." Id. , at 394. 
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Plan C235. The district cour t's ruling is legally flawed a nd sho uld be r eviewed. In 

a ddition, however, the undersi gned states urge t his Court to grant t he stay Texas 

seeks. The orde r prevents Texas from seeking meaningful appellate relief because it 

se t a Sep tember 5 hearing a t which the district court intends t o make a th ird 

attempt at dr awing a valid m ap . Not only is t he subs t ance of the or de r an egregious 

attack on state sovere ignty, but its timing amplifies those harms a nd is a ha rm of 

its own. For these same reasons, this Court sho uld a lso stay the district court's 

ruling of August 24, 2017, regarding the Texas state house m ap. 

1.	 A LEGISLATURE CANNOT HAVE AN UNLAWFUL PURPOSE WHEN IT ADOPTS 
DISTRICTS CONTAINED IN A COURT-DRAWN REMEDIAL MAP 

No doubt Texas could be forgiven for feeling it h as becom e the victim of a 

decidedly unfunny practical joke. Afte r th is Court ruled t he di s trict court's first plan 

invalid a nd re mande d the m atter back to the district court for creation of a remedial 

plan that passed Constitutional and VRA muster wi thou t di splacing legitimate 

state policy det erminations , t he district court developed Plan C23 5. Pl an C235 

modified some district s but made no changes to CD 27 or CD 35. In a lengthy 

opinion, t he di strict court affir med it met its obligat ion t o ensure all of the di strict s 

in Plan C235 were lawful under the Constitution and the VRA. Its opinion a lso 

included several pages of analysis specific to why district s CD 27 a nd CD 35 we re 

lawful. Altho ugh Texas could h ave conti nue d its defense of i ts 20 11 plan, ul timately 
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it decided to forgo further li ti gation an d acquiesce III the district court 's pl an. " 

Accordingly, the Texas Legislature went into spec ia l se ssion to consider adopting 

Plan C235 as ordered by the district court - and subsequently enacte d it into law in 

June of 201 3.5 And, as any State in Texas' position would have reasonably assume d, 

Texas beli eved its acquiescence in the district court's pl an would conclude the 

liti gation. 

A.	 The district court improperly "locked in" a finding of unlawful intent 
from a 2011 Legislative Act to secure continuing jurisdiction. 

Any reason able litigant would be entitled to believe fur ther inquiry into its 

alleged intent concerning a n ever-implem ented redistricting plan would be 

irrelevant and moot afte r a n ew plan -- independently drawn by th e district court 

and ordered by the district court -- had been enacted into law. This would be true 

even if the district cour t had not been so careful to show it fully met its obligations 

on remand from th is Cour t to draw a legally valid plan, free from legal defects 

identified in the st ate plan. And it would be true even if the district court h ad not 

m eticulously detailed why dis tri cts CD 27 and CD 35 as originally proposed by the 

State were lawful and even if the district court had not presented Plan C235 as 

compliant with the Constitution and the VRA. These addit ional circumstances, 

3 Texas implemented Plan C235 for the 2012 congressional elect ions per the district 
cour t' s order and Plan C235 has been used in each elect ion cycle since that time. 

4 Proclamation by the Gover nor, No. 41-3324 (May 27,201 3). 

5 S ee Tex. S.B. 4, Act of June 26, 2013, 83d Leg. , 1s t C.S., ch. 3, §2, 2013 Gen. Law s 
5005. 

4
 



h owever , demonstrate t he district cour t's complete disregard of it s obligations to 

defer to Texas on policy choices and to employ a presumption of const it u tion a lity to 

its legisl ative ac t ion. Irresp ective of a ny ques ti on about those di st ri cts prior to Plan 

C235, the dist rict court's specific fin dings of validity a n d inclusion of those di stricts 

without change necessarily removes any "taint" a llegedly a ssociated with the 

or iginal maps . 

The 2013 Legisla ture was clear ly taking a different action than the 2011 

Le gisl ature, but the district cour t treated its ac tions as if the 2011 Legisl ature's 

intent was essentially locked in for a ll t ime an d could never be cured. It simply 

ca nnot be legally cor rect t hat a state ca n never cure prior alleged unlawful intent. 

The di strict cour t' s orde r, h owever, blurs t he line between inten t a n d effect of a 

previous decision m aker ver sus the mere effect of wha t is pa ssed by the subseque nt 

on e. 

B.	 Finding the Legislature's process was not sufficiently "deliberative" is 
nonsensical. 

The fact that the Legislatur e was complying with t he di strict court' s own 

order in enactin g Plan C235 makes the dist rict court's cr iticis m of t he Legisl ature's 

delibera ti ve process en tirely n onsensi cal. The legisla ti ve pr ocess of pa ssing a law is 

inherently deliberative , gener ally beginning with the filing of a bill , proceeding t o 

he ar ings and testimo ny, continuing with deb at e and a vote by members of both 

houses of the legisl a tur e, a n d concluding with gubernatorial action or inaction as 

set forth in each Stat e's constituti on, laws a n d legislative rules. The 20 13 Texa s 

Legisla ture undertook exactly such a deliber a te proces s when it repealed the n ever
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implem ented 2011 map s and enacted the court -or dere d plan in accordance with it s 

legislative rules. The Tex as Legislature's "de libe rative process" is not an issue in 

this case and it is not within the federal judicial power in any case to dicta te the 

robustness by which a legisl ative body passes a law. Moreover, this Court has held 

that the Constitut ion does not "require States enga ged in re distr icti ng to compile a 

compre he ns ive administrative rec or d." Bush v. Vera, 517 U.S . 952, 966 (1996) . This 

legally suspect con clus ion, in particular, r ai ses the qu estion whether the distr ict 

court's true motive is to find a way - any way - to ens ure Texas remains subject to 

federal overs ight, notwithst anding this Court's decision in Shelby County v. Holder, 

133 S.Ct . 2612 (2013), which was released while Tex as's appeal of the D.C. Court's 

decision was pending." 

C.	 The district court ruling eviscerates the presumptions of 
constitutionality and good faith. 

Fur the r comp ounding the folly in the dist ri ct court's ruling, the court 

confl ates an alle ged intent of the 2011 Legislature in drafting the 2011 plan wi th 

the purpose of the 2013 Legisl ature in adopting the court's pl an. In so doing, the 

distr ict court failed to apply a presumption of constituti on ality and good faith to 

Texas 's enactme nt of Plan C235 . This Court has recognized that federal judicial 

scrutiny of state redistricting is a "serious intrusion on the most vital of local 

6 The Dist rict Court observed that although this Court did not rule on § 5 it self, the 
effect of its rulin g was to release Texas from the preclearance requirement and 
render D.C. preclearance proceedings moot. See at Order on Plan C235 (Doc. 1535) 
p. 7, n.1l. Indeed , it was not until afte r t his Court's decision in Shelby County that 
the plaintiffs ame n de d t he ir pleadings to challenge the 2013 plans. 
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functions." Miller v. Johnson, 515 U .S. 900, 915 (1995) . Accordingly, federal cour ts 

must "exercise ext raordinary ca uti on" in r edistricting cases a nd affor d states a 

presumption of constitutionally and good faith. Miller, 515 U .S. a t 916. Miller is just 

one of a long line of cases to hold that government actio n is presumed valid? and a 

cour t may not infer an unlawful purpose where le gitimate motives exist." Here, the 

district cour t utterly failed to acknowledge its own reasoning and analysi s in 

support of the vali dity of Plan C235 as a good faith basi s for Tex as' 2013 enactmen t 

and implementation of the Plan. In so doing, it now repudiates it s own findings and 

the lawfulness of its own order . The mere fact that the cour t ente red an order 

directing Texas to adopt Plan C235 is enough, without more, to constitute a 

legit im ate, good faith ba si s for the legisl ation's pass age. The record does not contain 

any basi s on which to infer that t he 2013 Legisl ature had any improper purpose in 

adopting Pl an C23 5. Under a proper applica tion of the presumption of good faith 

an d cons titut ionality, the court's ruling ca nno t stand. Finally, t he district cour t 

legally er re d in applying the Arlington Heights factor s to th is case, where the 

foundation for the "official action" is the official action of th e district court. 

Arlington Heights v. M etropolitan Housing Corp, 429 U .S . 252 (1977).9 This factual 

7 See, e.g., Sunday Lake Iron Co. v. Wakefield Twp., 247 US 350 , 353 (1918); United 
S tates v. Ch em . Found) Inc., 272 U .S. 1, 14-15 (1926); u.s. Dep't of Labor v. 
Triplett, 494 U.S. 71 5, 721 (1990). 

8 See) e.g., McCleskey v. K emp, 481 U.S . 279 , 298-99 (1987); Pers. Adm'r ofMa ss. v. 
Feeney, 442 U.S . 256, 273 (1979) . 

9 In Cooper v. Harris, 137 S. Ct . 1455 , 1479-80 (2017), t h is Court cite d Arlington 
Heigh ts for t he proposition that it offered "a varied and non-exhaustive list of 
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and legal background should foreclose any further exposure to a finding of 

discriminatory intent based on the history of officia l action pursuant the Arlington 

Heigh ts factors . 

In Arlington Heights, this Court established an analytical framework for 

federal courts to use in making a finding of discriminatory purpose by a 

gover nmental entity. It does not, however, es tablish authority for courts to exercise 

unfettered discretion to find constitutional violations based solely on their 

disagreements with States' chose n policies and internal democratic processes. 

Arlington Heigh ts, to the cont rary, states while impact of the official act ion may 

provide "an important starting point," imp act alone "is not determinative and the 

court must look to other evidence." Id. at 266. In particular, this Court in Arlington 

Heigh ts observed "the specific seque nce of events leading up to the challe nge d 

decision also may shed light on the decisionmaker's purposes. " Id. at 267 (citations 

omitted) . This district cour t has st ruck down four different legisla tive acti ons. The 

House plan enacted in the regular session in 20 11; the cong ressional plan enacte d 

in the spec ia l session in 2011; the adopti on in the 2013 special session of Plan C235 

as drawn by th e district court; and, most recently, the adoption in 2013 of virtually 

all of the 2012 district-court-imposed map for the Texas State House of 

Representatives. Even Texas' passage of two of district cour t's own plans was not 

'subjects' of proper inquiry in determining whether racially discriminatory intent 
existed'." The Court , however, al so reaffirmed the burden of proof on the plaint iff to 
prove race, not politics, was the predominant consideration is dem anding. Id. 
(cit ati ons ornitted.) 
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sufficient for the cour t to find that Texas h as remediated any alleged viol ations. The 

court has pl ainly put Texas in a n o-win sit uation by providing a goal line, t he n 

moving the line. This is not the role of federal courts, particular in the area of 

r edi stricting which deeply implicates state soverei gn interest s and individual 

citizens' interes ts in representa ti ve democracy. 

II.	 THE DISTRICT COURT'S PUNITIVE TIME FRAME JUSTIFIES A STAY FROM THIS 

COURT 

The district court's order required Texas to immediately (within 72 h ours) 

advise the Court whether the Legislature will convene a sp ecial legi slative session 

to dr aft a new Plan or to appear in court on Sep tember 5, 2017, when the cour t 

in tends t o dr aw a new map . The substantive errors in the di strict court's judgment 

are one th ing- in the ordinary course Texas could appeal t he judgment and obtain 

relief. But in th is case, the district court's acce lerated timing works an 

unconscionable hardship and prejudice on the State. In order for the 201 8 elections 

to proceed , a new pl an must be set by October 1. The district court's timing has thus 

deprived Texas of the opp or tunity to appeal the order to this Cour t and obtain relief 

before the deadline. Furthermore, Texas would have to exp end vast state resources 

in conne ctio n wi th the Sep tember 5 court conference and any resulting redrawn 

Plan, with the real probabili ty that all of those resources will be spe nt in vain . 

Thus, althoug h a te mporary stay h as been orde re d by this Court, Amici assert that 

a lon ger stay is warranted. This Court should maint ain the sta t us quo, a llow the 

existing pl an to gover n the 2018 elect ions, and allow Texas t he opportunity to 

appeal both the August 15, 2017, order. For these same reasons, this Court should 
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also stay the district court's order of August 24, 2017, regarding the Texas state 

house map. 

CONCLUSION 

It was manifestly erroneous for the district court to attempt to reach back 

and invalidate two districts it previously endorsed and to attribute an alleged 

improper purpose to the Legislature for following the court's order to adopt and 

implement Plan C235. These errors were compounded by the enormous prejudice to 

Texas in the timing of the order and the setting of a September 5, 2017, court 

conference to redraw the maps ahead of the 2018 elections. The stay of the district 

court's August 15, 2017, and August 24,2017, order should be extended. 

Date: September 1, 2017 
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