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INTRODUCTION

Two-and-a-half months after the District Court found that Plaintiffs had made a strong
showing that the Commerce Department had acted in bad faith in adding a citizenship question
to the 2020 Decennial Census, that the administrative record regarding that decision was
incomplete, and that limited extra-record discovery was appropriate, Defendants now seek the
extraordinary remedy of a mandamus to shut down discovery virtually certain to illuminate their
misconduct.

Plaintiffs have challenged Secretary Ross’s March 26, 2018 decision to add a question to
the 2020 Decennial Census regarding citizenship status on the grounds that it: (1) is arbitrary and
capricious in violation of the Administrative Procedure Act, and (2) violates the Equal Protection
Clause because it was intended to disadvantage immigrant communities of color. Those claims
have survived a motion to dismiss, and trial is set for November 5.

Citing Supreme Court and this Court’s precedent, Judge Furman’s ruling on bad faith
rested on evidence that:

e Secretary Ross overruled the judgment of senior Census Bureau career staff. Add. 85-86.

o Defendants significantly deviated from standard procedures to change the Census
questionnaire. Add. 86.

e Secretary Ross decided to add the question before engaging in the administrative process.
Add. 85.

e Secretary Ross changed his explanation of how and when the proposal to add a citizenship
question arose. Secretary Ross’s March 26, 2018 decisional memo (“March 26 Memo”)
stated that he began his consideration “following receipt” of a December 12, 2017 request
from DOJ, to facilitate enforcement of the VVoting Rights Act (“VRA”). A supplemental
memorandum on June 21, 2018 (“June 21 Memo”), however, stated that Ross actually began
considering the issue “soon after my appointment as Secretary,” after “other senior
Administration officials had previously raised” adding such a question, and that Ross asked
“whether the Department of Justice would support, and if so would request, inclusion of a
citizenship question.” Add. 163.
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e The sequence of events described in the June 21 Memo was “exactly opposite” of what
Secretary Ross had previously represented in the March 26 Memo and in congressional
testimony. Add. 163.

e Plaintiffs had presented evidence that the articulated rationale of VVoting Rights Act
enforcement was pretextual, including that DOJ enforced the VRA for fifty years without a
citizenship question on the census. Add. 86, 162-163.

Because of DOJ’s central role in this sequence of events, Judge Furman concluded that discovery

from DOJ was appropriate.

The Supplemental Administrative Record produced since Judge Furman’s July 3 order
confirms that Secretary Ross decided to add the citizenship question in response to learning that
“undocumented residents (aliens)” are included for apportionment and redistricting purposes.
Supp. Ad. 14-16. He discussed the matter at the direction of White House Senior Counselor
Steve Bannon. Supp. Ad. 17. He then instructed his staff to find an agency that could supply a
public rationale for the decided outcome. Supp. Ad. 10, 28-29, 31, 30, 32.

The Supplemental Administrative Record likewise reveals that, after these events, DOJ
provided that post hoc rationale. John Gore, the Acting Assistant Attorney General (AAAG) for
the Civil Rights Division, personally communicated with senior Commerce Department leaders
about Secretary Ross’ desire to have a rationale for adding the citizenship question. Supp. Ad.
19-20, 23-24, 33, 12. AAAG Gore then ghostwrote a letter to make the request, Supp. Ad. 41,
42, dated December 12, 2017. Secretary Ross then used that letter to justify ignoring the
warnings of the Census Bureau that adding a citizenship question is “very costly, harms the
quality of the census count, and would use substantially less accurate citizenship status data than
are available from” other sources that “best meets DOJ’s stated uses.” Supp. Ad. 1.

In light of the evidence of “bad faith” or “improper behavior,” Add. 85, the court’s

decision to allow limited extra-record discovery, including a deposition of AAAG Gore (the
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fourth level in the DOJ chain of command), is plainly justified. Judge Furman conducted a fact-
specific inquiry, and found that AAAG Gore possesses unique, relevant, first-hand knowledge
relevant to the claims in this case that can only be obtained through taking his deposition. Judge
Furman’s decision was appropriate and is not even close to an abuse of discretion that would
warrant mandamus.

The Petition boils down to asking this Court to second-guess Judge Furman’s discovery
orders applying settled law to the facts of this case suggesting serious government misconduct.
That is not the province of mandamus. In re The City of New York, 607 F.3d 923, 939-40 (2d
Cir. 2010). Indeed, this Court recently denied the government’s mandamus petition challenging
discovery orders in another APA action. See In re Nielsen, No. 17-3345, slip op. (2d Cir. Dec.
27, 2017). The case for granting mandamus is far weaker here.

STATEMENT OF FACTS

A. The U.S. Constitution’s Actual Enumeration Requirement

The Constitution requires the federal government to conduct a Decennial Census to count
the total number of “persons”—citizen and non-citizen—residing in each state. The Decennial
Census plays a foundational role in the democratic process. All states use it to draw their
congressional districts, Evenwel v. Abbott, 136 S. Ct. 1120, 1128-29 (2016), and many states and
municipalities, including New York City, use the data to draw state or municipal legislative
districts, see, e.g. Fla. Const. art. X § 8; Tex. Const. art. I11, § 26. Because the one-person, one-
person vote governs apportionment, Wesberry v. Sanders, 376 U.S. 1, 7-8 (1964), when a local
community is disproportionately undercounted in the Census, the community will be placed in a
legislative district—congressional, state, or municipal—that has greater population, and hence

less political power, than other districts in the same state or municipality.
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Decennial Census data also plays an important role in the allocation of hundreds of
billions of dollars in public funding each year. See, e.g., Andrew Reamer and Rachel Carpenter,
Counting for Dollars: The Role of the Decennial Census in the Distribution of Federal Funds,
(The Brookings Institution, Mar. 9, 2010), available at https://brook.gs/2xjxEax. The federal
government distributes approximately $700 million annually through nearly 300 different
census-guided federal grant and funding programs for education, public housing, transportation,
health care and other services.

B. The Census Bureau’s Careful Efforts to Prevent Undercounting of Minority
Communities

Certain demographic groups have proven more difficult to count than others. The Census
Bureau refers to the undercounting of particular racial and ethnic groups as a “differential
undercount.” Dkt. 1 78. Groups that have historically been the subject of a differential
undercount include racial and ethnic minorities, immigrant populations, and non-English
speakers. Id. Y 75. The Census Bureau has determined that Latinos in particular are at a greater
risk of not being counted; persons identifying as Hispanic were undercounted by substantial
numbers in both the 1990 and 2010 Decennial Censuses. 1d. 1 76-77.

Given the critical importance of the Decennial Census, it is not surprising that the Census
Bureau has traditionally taken great care to ensure its accuracy. Census Bureau guidelines
require “extensive testing, review, and evaluation” whenever a question is revised or a new
question is proposed. Dkt. 1 1 152, 155. For the 2020 Decennial Census, the Census Bureau
began testing questions in 2007 and continued with annual tests in 2013, 2014, and 2015 that
reached approximately 1.2 million people. Dkt. 1 § 156. The Census Bureau also consults
various scientific advisory panels comprised of outside experts to provide advice on the census.

Id. 7 158.
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C. Defendants’ Addition of the Citizenship Question

Due to concerns about exacerbating the differential undercount, the Census Bureau has
for decades opposed inclusion of a question about citizenship status on the Decennial Census.
Id. 1 81-90. Although the 1950 Census asked respondents not born in the United States about
citizenship status, a citizenship question did not appear on the questionnaire sent to every
household in any Decennial Census conducted from 1960 through 2010. Id. 1 82. Over the past
30 years, current and former Census Bureau officials appointed by presidents from both political
parties have consistently concluded that a citizenship question was likely to reduce response
rates by non-citizens and hence the accuracy of counts for both citizens and non-citizens alike.
Id. 111 84-90. To the extent there has been a need for citizenship data, the Census Bureau has
collected that information through sample surveys apart from the Decennial Census. Id. | 92—
95. That includes the American Community Survey (“ACS”), a yearly survey of approximately
2% of households that began in 2000 and that is used to generate statistical estimates and which
can be adjusted for an undercount. Id.  93.

On March 26, 2018, however, Secretary Ross abruptly instructed the Bureau to include a
citizenship question on the 2020 Decennial Census. Add. 170-77. Secretary Ross explained that
his decision was in response to a December 12, 2017 letter from the Department of Justice
(“DOJ Letter”), requesting reinstatement of the question to assist with enforcement of the VRA.
Add. 170. Signed by Arthur Gary, General Counsel of the Justice Management Division, the
DOJ Letter did not explain the sudden need for citizenship information or how citizenship
information would aid in enforcement of the VRA. Add. 179-81. Nor did the Ross Memo.
Moreover, in directing reinstatement of the citizenship question, the Ross Memo bypassed the

normal process and testing procedures, as well as the various Census Bureau scientific advisory
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panels, the Bureau typically employs before making changes to the census questionnaire. Dkt. 1
1M 151-63. The Ross Memo dismissed the need to test the citizenship question, and denied its
novelty, by pointing to the ACS and, before that, the long-form Decennial Census. Add. 171. At
the same time, however, the Ross Memo conceded that “the Decennial Census has differed
significantly in nature from the sample surveys” like the ACS. Add. 172. Despite the absence of
any supporting evidence, the Ross Memo nonetheless concluded that the “value of more
complete citizenship data outweighed concerns regarding non-response” and rejected various
other options including not asking about citizenship and using administrative records to calculate
citizenship data. Add. 176.

Secretary Ross has articulated this chain of events—with DOJ initiating his process of
considering the addition of a citizenship question to the census—in sworn testimony to Congress.
A few days before the March 26 Memo, at a March 20 hearing before the House Appropriations
Committee, Secretary Ross insisted that, in considering adding a citizenship question to the
census, he was “responding solely to the Department of Justice’s request.” Letter from Jimmy
Gomez, Member of Congress, et al, to Wilbur Ross, Secretary of Commerce (June 28, 2018),

available at https://maloney.house.gov/sites/maloney.house.gov/files/618%20Sec%20R0ss%

20Supplemental%20Memo%?20Letter.pdf. At another hearing on March 22, 2018 before the

House Ways and Means Committee he testified that the Department of Justice “initiated the
request” for a citizenship question. Id. On May 10, 2018, Secretary Ross similarly testified
before the Senate Appropriations Committee on June 1, 2018, that “[t]he Justice Department is
the one who made the request of us.” Id.

Barely a month later, however, in the face of expected discovery in these cases, Secretary

Ross changed his story. His June 21 Supplemental Memo admitted that he actually began



Case 18-2659, Document 28, 09/17/2018, 2391079, Pagell of 79

considering the citizenship question shortly after his appointment as Secretary of Commerce in
February 2018—nearly ten months earlier than the date offered in the original memorandum.
Add. 178. Secretary Ross admitted that he and his staff had discussed adding a citizenship
question that had been proposed by other “senior Administration officials” and that he “inquired
whether the Department of Justice would support, and if so request, inclusion of a citizenship
question as consistent with and useful for enforcement of the Voting Rights Act.” Id. In other
words, rather than DOJ originating the request to include a citizenship question to enhance
enforcement of the VRA, Secretary Ross asked DOJ to ask the Department of Commerce add the
citizenship question. And disclosure of documents subsequently produced in response to a FOIA
request revealed yet another change in the story: The DOJ Letter was actually ghostwritten by
AAAG Gore. Supp. Ad. 41.

D. District Court Proceedings

1. The Complaint in this case was filed on June 8, 2018, and was designated as a related
action to the lawsuit filed by the State of New York and various other states, 18-CV-2921.

Plaintiffs are five organizations that serve immigrant communities likely to be affected by
the differential undercount. The Complaint alleges that the addition of the citizenship question
to the 2020 Census constitutes intentional discrimination in violation of the Fifth Amendment
and is arbitrary and capricious in violation of the APA. In particular, Plaintiffs allege that
reinstatement of the citizenship question reflects a deliberate decision to decrease the response
rate among certain minority communities in order to diminish their political power and access to
federal resources. Dkt. 1 1111. The citizenship question originally was promoted to, and within,
the Trump Administration by individuals who have a long record of seeking to reduce

immigration and the political power of immigrant communities. 1d. {1 101-02. Their advocacy
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dovetails with the Administration’s hostility toward immigrants of color. Id. § 104; 140-46.
Proponents of adding the citizenship question to the Decennial Census have touted it as a way to
base legislative apportionment on the number of citizens, thereby reducing political
representation and economic assistance to communities with significant Hispanic and other
minority immigrant populations. Id. Y 178-82.

2. OnJuly 3, 2018, Judge Furman heard motions filed by Plaintiffs in this case and the
States’ case seeking to supplement the administrative record and conduct discovery. Add. 4;
Dkt. 30. Judge Furman granted the motions in part and denied in part. Add. 1-3.

a. Judge Furman ordered Defendants to supplement the administrative record. He
acknowledged that a party can rebut the “presumption of regularity” that typically attaches to an
agency’s designation of the Administrative Record by showing that “*materials exist that were
actually considered by the agency decision-makers but are not in the record as filed.”” Add. 82
(quoting Comprehensive Community Development Corp. v. Sibelius, 890 F. Supp. 2d 305, 309
(S.D.N.Y. 2012)). Noting Secretary Ross’s revised explanation for the timing and origin of the
citizenship question, Judge Furman found it “hard to fathom” “the absence of virtually any
documents” in the Administrative Record that predated DOJ’s December 2017 “request.” Add.
83. And taking the changed explanation into account, the court found it “inconceivable . . . that
there aren’t additional documents from earlier in 2017 that should be made part of the
Administrative Record.” Add. 83.

b. Judge Furman also granted Plaintiffs’ motion to permit a limited amount of extra-
record discovery. Add. 85. Quoting Nat’l Audubon Society v. Hoffman, 132 F.3d 7, 14 (2d Cir.
1997)), Judge Furman made four findings that supported the conclusion that Plaintiffs had

carried their burden of making a ““strong preliminary or prima facie showing that they will find
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material beyond the Administrative Record indicative of bad faith.”” Add. 85-88. First, the
June 21 Memo “could be read to suggest that [Secretary Ross] had already decided to add the
citizenship question before he reached out to the Justice Department; that is, that the decision
preceded the stated rationale.” Add. 85 (citing Tummino v. von Eschenbach, 427 F. Supp. 2d
212, 233 (E.D.N.Y. 2006)). Second, Secretary Ross’s decision overruled senior Census Bureau
career staff who had advised him that “reinstating the citizenship question would be “very costly’
and ‘harm the quality of the census count,”” supported a showing of bad faith. Add. 85-86
(citing AR 1277). Third, Plaintiffs alleged that Defendants “deviated significantly from standard
operating procedures in adding the citizenship question” and “added an entirely new question
after substantially less consideration and without any testing at all.” Add. 86. Fourth, Plaintiffs
made “at least a prima facie showing that Secretary Ross’s stated justification for reinstating the
citizenship question—namely, that it is necessary to enforce Section 2 of the Voting Rights
Act—was pretextual.” Add. 86.

Despite finding that extra-record discovery was warranted, Judge Furman strictly limited
its scope. Add. 88-89. Although Plaintiffs requested 20 fact depositions, the Court permitted
only 10. Add. 89. Second, absent agreement of Defendants or leave of Court, Plaintiffs could
seek discovery only from the Departments of Commerce and Justice. Id. With respect to DOJ,
the district court pointed out that Defendants’ own arguments made clear that its materials “are
likely to shed light on the motivations for Secretary Ross’s decision—and were arguably
constructively considered by him insofar as he has cited the December 2017 letter as the basis for
his decision.” 1d. The court did not allow any other third party discovery, including from the

White House. Id.
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c. Judge Furman also ordered Defendants to produce the complete administrative record,
with a privilege log, and to serve initial disclosures by July 23. Add. 94. Discovery will close
on October 12, 2018. Add. 92.

d. OnJuly 26, 2018, Judge Furman denied Defendants’ motion to dismiss with respect to
Plaintiffs” APA and intentional discrimination claims. Add. 104, 167-68.

3. Because AAAG Gore is the actual author of the DOJ Letter, Plaintiffs on July 12
requested that Defendants provide dates when he would be available for deposition. After
ignoring multiple follow-up requests for AAAG Gore’s availability, on August 3, Defendants
stated that they would not produce him for deposition. On August 10, Plaintiffs moved for an
order compelling his deposition. Add. 1. Defendants opposed the motion, challenging the
relevance of Gore’s deposition, but not disputing that he had played a central role in the phony
origination of the citizenship question, that he was the DOJ Letter’s actual author, or that he was
DOJ’s primary point of contact with senior Commerce Department political appointees about
adding the question. Id.; Dkt. 90; see Supp. Ad. 11, 12, 13, 18, 21-22, 25-26, 19-20, 33.

4. On August 17, Judge Furman granted Plaintiffs’ motion, finding that Gore’s testimony

is “plainly ‘relevant’” and, given Plaintiffs’ claim that he “*ghostwrote’” the DOJ letter, that he
“possesses relevant information that cannot be obtained from another source.” Add. 2. Citing
cases ordering depositions of senior government officials, the district court also was
“unpersuaded” that “compelling AAAG Gore to sit for a single deposition would meaningfully
‘hinder’ him “from performing his numerous important duties,” let alone ‘unduly burden’ him or
the Department of Justice.” Id..

5. The additional material Defendants have included in the administrative record

following the district court’s July 3 order further supports Plaintiffs” allegations. Among other

10
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things, it is clear that the idea of adding the citizenship question arose from a concern about “the
counting of illegal immigrants” for apportionment purposes, that DOJ had no interest in the data
before Secretary Ross suggested it to them, and that political appointees at the Commerce
Department interfered with the Census Bureau’s standard processes and recommendations. Dkt.
129 at 2 n.1, Ex. 4. Supp. Ad. 34, 35, 38-40, 36, 37.

6. Judge Furman has carefully managed discovery disputes in this case, and has denied a
number of Plaintiffs’ requests. See, e.g., Dkt. 83, 91, 119, 127, 133.

7. On the evening of August 31, nearly two months after Judge Furman authorized extra-
record discovery, Defendants filed a letter motion to stay all discovery, particularly the Gore
deposition, pending resolution of a forthcoming mandamus petition. Dkt. 116.

8. After receiving a response from Plaintiffs, Dkt. 128, Judge Furman denied the motion
to stay on September 7, 2018, noting Defendants “do not come close to showing likelihood of
success on the merits,” noting that the Defendants had cited the wrong legal standard and that the
Defendants had “badly mischaracterized” the findings of bad faith. Dkt. 134 at 6. Noting the
exacting standards for mandamus and to stay pending mandamus, and citing Defendants’ nearly
two-month delay after discovery began before filing the mandamus petition, Judge Furman
observed that Defendants’ motion to stay all discovery “is frivolous.” Id. at 4. Judge Furman
further found that Defendants could not establish irreparable harm because the obligation to
respond to discovery does not constitute irreparable harm.

With regard to AAAG Gore, Judge Furman found that the Defendants “inexplicably
delayed in seeking relief” and that any “irreparability” of harm was due to Defendants delay. Id.
at 8-9. Judge Furman also found that Defendants had failed to show likelihood of success on the

merits, noting both that their opposition to the motion to compel AAAG Gore’s testimony failed

11
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to cite or argue that his deposition could be justified by exceptional circumstances, and that
exceptional circumstances were present because AAAG Gore had “unique first-hand knowledge
related to the litigated claims” which “could not be obtained through other, less burdensome or
intrusive means.” Id. at 10. Judge Furman again found that AAAG Gore’s role in ghostwriting
the December 12 DOJ request—which Defendants do not and cannot deny—warranted his
deposition. 1d. at 10-11.
LEGAL STANDARD

“Mandamus is ‘a drastic and extraordinary remedy reserved for really extraordinary
causes.”” Balintulo v. Daimler AG, 727 F.3d 174, 186 (2d Cir. 2013) (quoting Cheney v. U.S.
Dist. Ct. for D.C., 542 U.S. 367, 380 (2004)). As this Court recognized, a petitioner is not
entitled to mandamus except upon a showing “(1) that it has ‘no other adequate means to obtain
the relief [it] desires,” (2) that ‘the writ is appropriate under the circumstances,” and (3) that the
‘right to issuance of the writ is clear and undisputable.”” In re Nielsen, slip op. at 1 (quoting In
re Roman Catholic Diocese of Albany, Inc., 745 F.3d 30, 35 (2d Cir. 2014)). A writ thus “will
not issue absent a showing of ‘a judicial usurpation of power or a clear abuse of discretion.”” Id.
Analysis of whether the petitioner has “a clear and indisputable right to the writ” is even “more
deferential to the district court than . . . review on direct appeal.” Linde v. Arab Bank, PLC, 706
F.3d 92, 108-09 (2d Cir. 2013) (internal quotation marks omitted).

This Court is especially reluctant to ““issue writs of mandamus to overturn discovery

rulings,” and will do so only ‘when a discovery question is of extraordinary significance or there
is an extreme need for reversal of the district court’s mandate before the case goes to judgment.””

In re Nielsen, slip op. at 1. Except in limited circumstances involving privileges not asserted

here, this Court routinely denies petitions for mandamus related to discovery orders, preferring to

12
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postpone appellate review until a final judgment is entered. E.g., In re Nielsen, slip op. at 1-2; In
re Weisman, 835 F.2d 23, 27 (2d Cir. 1987). Unlike cases involving privilege, where mandamus
may be appropriate to avoid turning post-judgment appellate review into “an exercise in futility,”
In re von Bulow, 828 F.2d 94, 99 (2d Cir. 1987), the burden associated with potentially
erroneous discovery is not typically enough to support mandamus relief and departure from the
“salutary rule” that “[p]retrial discovery orders are generally not appealable,” In re W.R. Grace
& Col-Conn., 984 F.2d 587, 589 (2d Cir. 1993).
ARGUMENT

The orders allowing extra-record discovery and the deposition of AAAG Gore do not
raise novel or exceptional issues that would warrant the extraordinary remedy of mandamus.
Judge Furman has carefully managed proceedings, recognizing the importance of affording
meaningful judicial review while respecting the separation of powers and inter-branch concerns.
That concern is on full display in the discovery orders Defendants challenge: Judge Furman
permitted only limited extra-record discovery, far less than what would be permitted under Rules
26 or 45. Judge Furman has also paid close attention to separation of powers concerns and has
repeatedly ruled for Defendants on various discovery disputes, including challenges to privilege
assertions. Defendants—who inexplicably waited more than two months after Judge Furman
ordered discovery from Defendants and DOJ before filing this petition—do not come close to

showing that the discovery issues are of “extraordinary significance” or that there is “an extreme

need for reversal.”

13
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l. DEFENDANTS ARE NOT ENTITLED TO MANDAMUS RELIEF WITH
RESPECT TO THE DISTRICT COURT’S ORDER PERMITTING DISCOVERY

A. Mandamus is Not Appropriate Given Defendants’ Delay in Filing

Judge Furman ordered extra-record discovery on July 3. For more than two months,
Defendants participated in that discovery without making any attempt to seek a protective order
or obtain review of the discover order, and then abruptly filed their Petition on September 7.
That is far too long to wait to seek the extraordinary remedy of mandamus of a discovery order.
See In re Robinson, 198 Fed. Appx. 71, 72 (2d Cir. Aug. 31, 2006) (holding that granting
mandamus was not “appropriate under the circumstances” where pro se prisoner waited until
nearly two months after his habeas petition was transferred to another court to bring challenge
and he did not “seek any other form of interim relief from the transfer order”).

Defendants do not even attempt to explain their delay in seeking mandamus or how they
face any exceptional burden from allowing the case to proceed to resolution. As the district
court pointed out in denying Defendants’ motion to stay, the fact that Defendants “waited nearly
two full months to seek a stay of the Court’s ruling (and even then filed their motion at 6 p.m. on
the eve of a three-day weekend)—during which time the parties conducted substantial discovery
... belies [their] conclusory assertions of irreparable harm.” Dkt. 134 at 4-5 (emphasis in
original). Cf. Fed. Ins. Co. v. U.S., 882 F.3d 348, 365 (2d Cir. 2018) (noting that timeliness of
mandamus should be determined based on laches); United States v. Olds, 426 F.2d 562, 566 (3d
Cir. 1970) (denying government’s mandamus petition due to delay and noting that “[it] must be
sought with reasonable promptness”). Laches bars mandamus relief where, as here, “the
petitioner “slept on his rights . . ., especially if the delay has been prejudicial to the [other party],
or to the rights of other persons.”” Cheney, 542 U.S. at 379 (quoting Chapman v. County of

Douglas, 107 U.S. 348, 355 (1883)).
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Based on Defendants’ delay alone, mandamus should be denied.

B. The District Court properly authorized limited discovery beyond the
administrative record

The discovery orders at issue here are no more exceptional than what was at issue in In re
Nielsen, where this Court denied the government’s mandamus petition challenging district court
orders requiring it to supplement the administrative record and file a privilege log.

a. There are well-recognized exceptions to the “record rule,” which generally holds that
federal courts should review agency action based on the “whole record,” 5 U.S.C. § 706, as it
was “compiled by th[e] agency when it made the decision.” Nat’| Audubon Society v. Hoffman,
132 F.3d 7, 14 (2d Cir. 1997). Notably for this case, “an extra-record investigation by the
reviewing court may be appropriate when there has been a strong showing in support of bad faith
or improper behavior on the part of agency decisionmakers. . ..” Id.; see also Tummino v. von
Eschenbach, 427 F. Supp. 2d 212, 231 (E.D.N.Y. 2006).

Judge Furman did not clearly and indisputably err either in relying on this standard or in
finding that Plaintiffs had made a strong showing of bad faith as to warrant extra-record
discovery. Indeed, Defendants do not dispute that Judge Furman properly articulated this
Court’s bad faith standard, quoting directly from National Audubon in his oral decision. Add.
85. Judge Furman also pointed to a constellation of factors that, taken together, supported a
finding that Plaintiffs had made a strong showing of bad faith. They include: (1) the suggestion
in the Supplemental Memo that, rather than a response to a request from DOJ, Secretary Ross’s
decision to add a citizenship question pre-dated the DOJ request, which Secretary Ross and his
staff solicited from DQOJ; (2) Plaintiffs’ allegations (and now clear proof) that Secretary Ross
overruled senior career staff in the Census Bureau; (3) the Commerce Department’s significant

deviation from established procedures for adding a questions to the census; and (4) allegations
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that Secretary Ross’s justification for adding the citizenship question to enhance enforcement of
the VRA was pretextual. Add. 82—83.

That is not the only evidence of bad faith. Secretary Ross’s extraordinary supplemental
Memo, which offered a completely different explanation for his decision to add the citizenship
question than he originally set out in the Ross Memo and repeated on three separate occasions in
congressional testimony, undoubtedly supports the district court’s finding that Plaintiffs made a
strong showing of bad faith. Further, material made part of the Administrative Record and
evidence from discovery confirm that senior political staff in the Commerce Department went
searching for a legal rationale to support Secretary Ross’s decision. DKkt. 129, Supp. Ad. 43—44.
Federal courts have authorized extra-record discovery under similar circumstances. See, e.g.,
Eschenbach, 427 F. Supp. 2d at 231, 233; Schaghticoke Tribal Nation v. Norton, 2006 WL
3231419, at *4-6 (D. Conn. Nov. 3, 2006); Sokaogon Chippewa Cmty. (Mole Lake Band of Lake
Superior Chippewa) v. Babbitt, 961 F. Supp. 1276, 1280-81 (W.D. Wis. 1997).

Judge Furman’s straightforward application of this Court’s settled precedent and federal
law does not come close to warranting extraordinary mandamus relief. Indeed, Defendants make
almost no attempt to explain how this was a clear abuse of discretion or judicial usurpation of
power. And even if this Court were to disagree with Judge Furman’s application of National
Audubon to the facts, that does not, by itself, give rise to “such a novel and important issue as to
warrant mandamus review.” LILCO, 129 F.3d at 271 (quoting In re W.R. Grace & Co., 984 F.2d
587, 589 (2d Cir.1993)).

b. Nor can Defendants credibly argue that Judge Furman applied the wrong standard.
Defendants argue that the district court misunderstood what constitutes “bad faith” in this

context and that “the type of ‘bad faith’ necessary to authorize extra-record discovery under the
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APA requires a strong demonstration that the Commerce Secretary did not actually believe his
stated rationale for reinstating a citizenship question.” Pet. 17. But Defendants misconstrue case
law to reach this conclusion.

Defendants’ principal case, National Security Archive v. CIA, 752 F.3d 460, 462 (D.C.
Cir. 2014), is not remotely on point. As Judge Furman observed, it is “a non-binding decision
regarding the Freedom of Information Act and the deliberative-process privilege that has literally
nothing to do with the issue here.” Dkt. 134 at 6.

Jagers v. Federal Corp Ins. Corp., 758 F.3d 1179, 1186 (10th Cir. 2014), which is also
not binding, is even further afield. That decision has nothing to do with when extra-record
discovery is permissible in an APA action due to the government’s bad faith and simply held that
a “subjective desire to reach a particular result” does not “necessarily invalidate the result,
regardless of the objective evidence.” Id.

Defendants’ remaining cases merely repeat the record rule and say nothing about the
legal standard for when a district court may authorize extra-record discovery in an APA action
based on bad faith. Contrary to the erroneous portrayal by Defendants, the Supreme Court does
not bar extra-record discovery in APA cases across the board; nor is judicial review
automatically limited to the administrative record proffered by the agency. In re Nielsen, slip op.
at 2 n.1 (rejecting government’s argument that administrative review is confined to record
initially created by agency).

Even taking their argument about the bad faith standard on its own terms, Defendants still
have not carried their burden to prove a clear and indisputable right to relief. Plaintiffs did show
that “the Commerce Secretary did not actually believe his stated rationale for reinstating a

citizenship question.” Pet. 17. Secretary Ross knew at the time he issued the March 26 Memo
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that DOJ did not originate the request to add the citizenship question to the census. And there is
ample evidence that Secretary Ross’s explanation that citizenship data is needed for VRA
enforcement was pretextual. Yet, as they did in their stay motion, Defendants “badly
mischaracterize the basis for the Court’s finding of potential bad faith,” which “relied on several
considerations that, taken together, provided a ‘strong showing . . . of bad faith.”” Dkt. 134 at 6
(emphasis added). Defendants again quibble with Judge Furman’s findings, looking individually
at the reasons for its finding that Plaintiffs made a strong showing of bad faith. Pet. 19. But
Defendants never grapple with the cumulative impact of the district court’s findings, nor do they
point to any case denying discovery in an APA case that involved a record as thorough and
replete with departures from standard agency practice and decisionmaking as the record shows
here.

c. This Court should also deny the petition because discovery is permissible based on
Plaintiffs’ equal protection claim. Dkt. 1 11 193-200. Plaintiffs have substantial allegations to
support this claim, including statements from the senior government officials, including
President Trump, as well as various third parties who influenced the Trump Administration. Id.
Judge Furman agreed that Plaintiffs stated a plausible claim for intentional discrimination,
adding that they will need to prove that the “decision to reinstate the citizenship question was
motivated at least in part by discriminatory animus.” Add. 168. Discovery is often the only way
to smoke out invidious discrimination. And the Supreme Court has recognized that public
officials are not immune from discovery in cases that turn on motive. Crawford-El v. Britton,
523 U.S. 574, 593 n.14 (1998); Webster v. Doe, 486 U.S. 592, 604 (1988) (permitting
constitutional claim to proceed, even with discovery, despite fact that there was no APA review

because issue was committed to agency discretion).
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The district court’s sole rationale for authorizing discovery was that the APA already
permits “judicial review of agency action that is “contrary to’ the Constitution.” Add. 88 (citing
Chang v. U.S. Citizenship & Immigration Servs., 254 F. Supp. 3d 160, 162 (D.D.C. 2017)). But
the APA does not expressly foreclose discovery for constitutional claims. Although Chang and
other courts have denied discovery of constitutional claims in APA cases, the rationale expressed
in those cases does not apply. Here, the intentional discrimination claim is not “fundamentally
similar to their APA claims” because it is not predicated only on an allegation of agency conduct
that was “irrational and arbitrary.” Chang, 254 F. Supp. 3d at 162. Rather, Plaintiffs allege
discrimination on the basis of race and national origin, which requires heightened justification.
Dkt. 1 11193-200. Unlike equal protection or due process claims that are subject only to rational
basis review, there is no reason to believe the information necessary to assess whether
Defendants were motivated by discriminatory animus toward Latinos and other minority
communities will be found in the administrative record. Cf. Chang, 254 F. Supp. 3d at 162. For
this reason, as well, this Court should deny the Petition.

1. DEFENDANTS ARE NOT ENTITLED TO MANDAMUS RELIEF WITH

RESPECT TO THE DISTRICT COURT’S ORDER COMPELLING AAAG
GORE’S DEPOSITION

Defendants’ request to quash the deposition of AAAG Gore is untimely. Judge Furman
issued his order requiring extra-record discovery—including from DOJ—on July 3, and his order
compelling AAAG Gore’s deposition on August 17. Defendants inexplicably waited 14 days
before seeking a stay of the latter order. Add. 190. That delay is grounds to deny this petition.

But even if Defendants had sought timely relief, they have not carried their burden of
establishing a “clear and indisputable” right to relief, Cheney, 542 U.S. at 381, much less that the
dispute here is of “extraordinary significance” or that “there is extreme need for reversal . . .

before the case goes to judgment.” In re City of New York, 607 F.3d at 939. Defendants
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maintain that the district court’s order compelling Gore’s deposition was an abuse of discretion
because the district court failed to apply the “exceptional circumstances” legal standard outlined
in Lederman v. New York City Dep’t of Parks and Rec., 731 F.3d 199, 203 (2d Cir. 2013).

Pet. 22.

But Defendants waived that argument because they did not raise it in opposing the
motion to compel. Instead of invoking Lederman’s “exceptional circumstances” standard,
Defendants argued only that, under Rule 45’s standard for third party discovery, Dkt. 90 at 1, the
court should quash the subpoena because of the purportedly “low likelihood of AAAG Gore’s
testimony resulting in any relevant evidence” and because of the purported “burden” of the
deposition, id.; see Add. 191. Judge Furman properly rejected both contentions. Add. 2.
Defendants now argue that Lederman’s “exceptional circumstances” standard should apply to
AAAG Gore’s deposition, but “[t]he law in this Circuit is clear that where a party has shifted his
position on appeal and advances arguments available but not pressed below, waiver will bar
raising the issue on appeal.” In re Nortel Networks Corp. Sec. Litig., 539 F.3d 129, 132 (2d Cir.
2008) (alterations and quotation marks omitted). That is especially so where, as here, the
appellant “did not even cite the [circuit court] authority upon which it now primarily relies.” Id.
Cf. Scanscot Shipping Servs. GmbH v. Metales Tracomex LTDA, 617 F.3d 679, 683 (2d Cir.
2010).

Nor have Defendants established that their right to relief is clear and indisputable.
Defendants do not establish that Lederman even applies to the deposition of AAAG Gore.
Lederman concerned the deposition of the head of the city government—the mayor of New
York—and the deputy mayor. For the “exceptional circumstances” standard, it relied on cases

concerning other high-ranking officials, mostly “heads of government agencies,” Kyle Eng'g Co.
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v. Kleppe, 600 F.2d 226, 231 (9th Cir. 1979), or deputy heads. See, e.g., United States v.
Morgan, 313 U.S. 409, 422 (1941) (Secretary of Agriculture); Inre U.S., 197 F.3d 310, 313 (8th
Cir. 1999) (Attorney General and Deputy Attorney General); In re U.S., 985 F.2d 510, 511 (11th
Cir. 1993) (FDA Commissioner). But AAAG Gore is three full rungs below the Attorney
General: AAAG Gore reports to the Associate Attorney General, who reports to the Deputy
Attorney General, who in turn reports to the Attorney General. And he is only a caretaker —
serving in an Acting capacity. This Court has never applied Lederman to an official at AAAG
Gore’s level, much less a temporary official. Defendants offer no argument or reason why the
normal Rule 45 standard—which incorporates an “undue burden” test—is not sufficiently
protective of an official like AAAG Gore. Fed. R. Civ. P. 45(d)(3)(A)(iv). Other courts have
applied the normal relevance and burden tests in evaluating depositions of assistant attorneys
general. United States v. Winner, 641 F.2d 825, 833-34 (10th Cir. 1981). In the absence of any
precedent, much less from this Circuit, even applying Lederman’s “exceptional circumstances”
standard to an official at AAAG Gore’s level, Defendants cannot establish that their right to
relief is “clear and indisputable,” as the mandamus standard requires.

In any event, even if Lederman applied, Defendants cannot show that Lederman would
clearly and indisputably bar the Gore deposition. Lederman holds that a party may demonstrate
“exceptional circumstance justifying [a] deposition” where, “for example,” the “official has
unique first-hand knowledge related to the litigated claims or ... the necessary information
cannot obtained through other, less burdensome or intrusive means.” Lederman, 731 F.3d
at 203. Judge Furman held in its August 17 order compelling the deposition that Gore had
unique first-hand knowledge, citing his “role in drafting the Department of Justice’s December

12, 2017 letter requesting that a citizenship question be added to the decennial census.” Add. 2.
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And the Administrative Record confirms that AAAG Gore was the primary DOJ contact with
senior Commerce Department officials orchestrating the request. For example, on September 13,
2017, after Commerce Department officials decided to reach out to DOJ, AAAG Gore called
Secretary Ross’s Chief of Staff. Supp. Ad. 23-24. Later that day, AAAG Gore arranged for
Attorney General Sessions to talk with Secretary Ross, Supp. Add. 23, following which AAAG
Gore reported back to Commerce officials “we can do whatever you all need us to do.” Id.
Several weeks later, AAAG Gore sent the initial draft of the DOJ request to Mr. Gary. Supp.
Ad. 41. Materials produced by the DOJ confirm that data generated by asking a citizenship
question will not enhance enforcement of the VRA, and that when Census Bureau officials asked
to meet with DOJ to discuss the irrelevance of the data, DOJ refused. Supp. Ad. 27.> And when
several weeks later Secretary Ross complained to the Commerce General Counsel that “we are
out of time. Please set up a call for me tomorrow with whoever is the responsible person at
Justice. We must have this resolved,” the Commerce General Counsel called AAAG Gore.
Supp. Ad. 33, 12.

Tellingly, Defendants respond only to Judge Furman’s observation that AAAG Gore’s
testimony is “plainly relevant,” arguing that such a finding was insufficient. Pet. 23. They
simply ignore Judge Furman’s further finding that AAAG Gore had first-hand knowledge of
critical events. Although Judge Furman’s August 17 order did not cite Lederman (because
Defendants at that time argued that Rule 45 applied), Judge Furman explained in his September 7
order denying a stay that its prior findings would satisfy the Lederman first-hand knowledge

exception. Add. 192. Similarly, Judge Furman held on August 17 that the information AAAG

! Every case cited in the amicus brief filed by PILF was litigated without block-level citizenship
data, confirming that collection of the data will not enhance VRA enforcement.
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Gore holds “cannot be obtained from another source,” Add. 2, and confirmed in its September 7
order that such a finding would satisfy the second, alternative Lederman exception. Add. 192.

Under these circumstances, mandamus is not appropriate. At most, Defendants have an
argument that the district court misapplied the Lederman exceptions. But it is well-settled that
“[a]n allegedly incorrect application of a well-developed principle does not, by itself, give rise to
such a novel and important issue as to warrant mandamus review.” In re The City of New York,
607 F.3d at 940 (internal quotation marks omitted).

Defendants also argue that AAAG Gore’s deposition is irrelevant to show bad faith
because Secretary Ross, rather than AAAG Gore, was the decisionmaker and the district court
has not found that DOJ itself acted in bad faith. Pet. 23. But as the district court explained: “[1]t
does not follow” from such arguments “that the information possessed by AAAG Gore is
irrelevant to assessing the Commerce Secretary’s reasons for adopting a citizenship question.”
Add. 192-93 (quotations omitted). “Among other things, AAAG Gore’s testimony is plainly
relevant to whether Secretary Ross ‘made a decision and, only thereafter took steps ‘to find
acceptable rationales for the decision.”” Add. 193 (quotations omitted). “It is also relevant to
whether Secretary Ross’s stated rationale — that reinstating the citizenship question was
necessary to enforce the Voting Rights Act — was pre-textual.” Add. 193. Exactly. Despite
their burden to establish that the district court clearly and indisputably abused its discretion in
ordering a deposition of AAAG Gore, Defendants make no effort to respond to any of these

findings by the district court.?

2 Defendants suggest that AAAG Gore’s testimony “is likely to be protected by privilege.” Pet.
24. But they do not challenge the district court’s conclusion that “any applicable privileges can
be protected through objections to particular questions at a deposition; they do not call for
precluding a deposition altogether.” Add. 3.
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Defendants next argue that Gore’s deposition is unnecessary “given the voluminous
discovery that Plaintiffs have already received” from the Commerce Department. Pet. 24. But
they cite no specific documents or testimony that could replace testimony by the individual who
wrote the letter on which the Secretary of Commerce purported to rely in making his decision,
and who spoke with senior Commerce Department officials in the period when Commerce was
looking for another agency to supply a rationale for adding the citizenship question. Given that
Plaintiffs have made a prima facie case that reliance on the VRA was pretextual, Add. 86-87—a
finding that Defendants do not dispute for purposes of this appeal—there is no substitute for
testimony by the individual who supplied the potentially pretextual rationale. Certainly
Defendants cannot establish that Judge Furman “clearly and indisputably” abused his discretion
in so holding. Defendants say the “district court nowhere explained why information about the
Secretary’s intent in reintroducing a citizenship question cannot be obtained through this
extensive evidence” from Commerce, Pet. 25, but the court did. Judge Furman concluded that
AAAG Gore had unique first-hand knowledge, Add. 2, because he was “the person who
apparently wrote the memorandum that Secretary Ross himself requested and then later relied
on.” Add. 193. And Defendants do not deny that AAAG Gore wrote that memorandum. Add.
192.

Finally, Defendants argue that the district court “downplay[ed]” the burden of being
deposed and that the court’s observation that AAAG Gore need only sit for a single deposition
would “permit the deposition of high-ranking officials as a matter of course.” Pet. 25. First, the
court did not hold that a single deposition is never an undue burden; it held that this deposition
would not be an undue burden. Add. 2. Contrary to Defendants’ claim, Pet. 25, the court

expressly acknowledged the “special [burden] considerations” attendant on deposing government

24



Case 18-2659, Document 28, 09/17/2018, 2391079, Page29 of 79

officials. Add. 2. Second, Lederman held that the “exceptional circumstances” test is satisfied
whenever the government official has “unique first-hand knowledge related to the litigated
claims.” Lederman, 731 F.3d at 203. AAAG Gore has such knowledge, and the deposition is
therefore appropriate under Lederman regardless of whether it would be burdensome.

Notably, Defendants make no effort to explain why deposing AAAG Gore in this case
about a document he wrote would be unusually or uniquely burdensome. Pet. 25. Accordingly,
to sustain their mandamus petition, this Court would have to hold that it is (1) clear and
indisputable that (2) a deposition of an Acting Assistant Attorney General is always an undue
burden, without regard to the individual circumstances of the case. Defendants cite no law
supporting such a holding. Indeed, although Defendants repeatedly characterize a deposition of
an “Acting Assistant Attorney General” as “unprecedented,” Pet. 26, that is untrue. See, e.g.,
Citizens for Responsibility & Ethics in Washington v. U.S. Dep't of Justice, No. 05-cv-2078
(EGS), 2006 WL 1518964, at *1 (D.D.C. June 1, 2006) (ordering deposition of the Associate
Attorney General, i.e., an official of even higher rank than AAAG Gore); Winner, 641 F.2d at
834 (holding that Assistant Attorney General’s “presence [to testify] may be required if found
necessary” by the district court and denying mandamus). Defendants do not cite any decision
granting mandamus to quash an order compelling the deposition of an Acting Assistant Attorney
General, much less one who holds unique first-hand knowledge relevant to the case.

CONCLUSION

The Court should deny the petition for writ of mandamus and terminate the

administrative stay of the Gore deposition.

DATED: September 17, 2018 Respectfully submitted,

/s/ Elisabeth S. Theodore
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