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FILED

U.S. DISTRICT CO URT
EASTERN DISTRICT ARKANSAS

IN THE UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF ARKANSAS FEB 2 2 2018
WESTERN (Little Rock) DIVISION
JAMES W, McCORMACK, CLERK

By:
DEP CLERK

DR. JULIUS J. LARRY III, Individually §
And in his Official Capacity as Publisher —
The Little Rock Sun Community §
Newspaper, and on behalf of all other
Similarly-situated African Americans §
Residing in the Southeast Quadrant of
the State of Arkansas

§
PLAINTIFFS,

§
VS. § CASE NUMBER 4:18-cv-00116 KGB

§
STATE OF ARKANSAS; ASA
HUTCHINSON, in his Official
Capacity as Governor of the State of §
Arkansas; LESLIE RUTLEDGE, in
her Official Capacity as Attorney §

General of the State of Arkansas; MARK
MARTIN, in his Official Capacity as §
Arkansas Secretary of State and the
Arkansas Legislature, in their Official
Capacities §

DEFENDANTS.

PLAINTIFFS’ MOTION FOR EXTENSION OF TIME TO FILE COURT ORDERED
BRIEF WITH BRIEF ATTACHED AND MEMORANDUM OF POINTS AND
AUTHORITIES

TO THE HONORABLE COURT:

Comes Now, Dr, Julius J. Larry III, individually and in his official capacity as Publisher of the
Little Rock Sun Community Newspaper, and on behalf of all those similarly situated African

Americans residing in the Southeast quadrant of the State of Arkansas and files this Request for
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Three Judge Panel to Chief U.S. District Judge Brian S. Miller for a Temporary Restraining
Order, pursuantto28 U.S.C.§ 2284 -to remedy racial gerrymandering of the First Congressional
District of Arkansas, by enforcing Section 2 of the Voting Rights Act of 1965, as amended and
the Fourteenth and Fifteenth Amendments to the U.S. Constitution. He is challenging the
constitutionality of the apportionment of the congressional districts as presently drawn in

Arkansas.

Plaintiffs seek declaratory and injunctive relief against defendants and the existing congressional

district plan, as drawn and adopted by the Arkansas Legislature presently.

I. Order Dated February 12, 2018

On February 22, 2018, Plaintiff, Dr. Julius J. Larry III received the Court’s order directing the
“parties to submit briefs on the issue of whether Dr. Larry is entitled to a three-judge
panel. Dr. Larry’s brief is due on February 20, 2018. The defendants’ brief, if they
choose to oppose Dr. Larry’s request for a three-judge panel, must be filed by February

27,2018”.

Plaintiff Larry was called to trial in the District Court of Bowie County, Texas commencing

February 20, 2018 before Judge John Tidwell, 202" District Court. Cause No. 15C002-202.
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The Court conducted a Pre-trial Conference after dismissing the jury panel. Trial was re-set to
April 17, 2018. Plaintiff returned to Little Rock on February 21, 2018 and received his mail
today, February 22, 2018. At that time, he went to see the Clerk of the Eastern District. An
inquiry was made regarding filing a motion for extension of time after the time for the filing
of the brief had already passed. The Clerk offered a legal pad to hand-write the motion.
Plaintiff declined in order to prepare a formal motion and file it today before close of business.
He then went to Courtroom 4C and it was vacant and locked. He desired to speak with the
Court’s coordinator, or deputy so he pressed the buzzer by Judge Baker’s name. There was no
answer. He then went back to the Clerk’s office and reported the events. He was then given
the telephone number of the Courtroom Deputy- Tracy. = When he calleed Tracy, he got the

voicemail and left a message.

II. Attached is the Brief in support of Plaintiffs’ Request for Three-Judge Panel pursuant

to 28 U.S.C.§2284, et sequitur. And the same is heaeby incorporated by reference.

Plaintiffs have no objection to the rotating assignment of Judge Baker pursuant to the Local
Rule 40.1. However, the procedure for requesting a three-judge panel is specifically set out in
28 U.S.C. § 2284. Congress created the three-judge district court in 1910; the procedure

directly responded to the Supreme Court’s decision in Ex Parte Young, which allowed a

federal district court’ to decide unconstituionality of state stututes. In this case, Shapiro v.
McManus, 577 U.S. __ (2015), is controlling on the issue under what circumstances, if any,
a district judge is free to “determine that three judges are not required” for an action
“challenging the constitutionality of the apporttionement of congressional districts” 28

U.S.C. §§2284(a), (b)(1).
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In 1976, Congress substantially curtailed the circumstances under which a three-judge court is
required. It was no longer required for the grant of an injunction against state statutes, see Pub.
L. 94-381, §1, 90 Sta. 1119, but was mandated for “an action ... challenging the
constituionality of the apportionment of congressional districts or the apportionment of

any statewide legislative body”. Id. §3, now codified at 28 U.S.C. §2284 (a).

The proper procedure here is to notify the Chief Judge of the Circuit. The text’s intial
prescription could not be clearer: “A district court of three judges shall be convened ... when
an action is filed challenging the constituionality of the apportionment of congressional
districts ...”. 28 U.S.C. §2284(a). It is undisputed that the present suit is an action challenging
the constituionality of the apportionment of the 1% Congressional District of Arkansas. Section
2284(a) admits of no exception but to refer the case to a three-judge panel. The mandatory

“shall *“ ... nromally creates an obligation impervious to judictal discretion. Lexecon Inc. v.

Milberg Weiss Bershad Hynes & Lerach, 523 U.S. 26, 35(1998). So, the language, “unless

he determines that three judges are not required” , need not and therefore should not be read as

a grant of discretion to the district judge to ignore §2284(a).

1. Plaintiffs’ Constitutional Challenge to the Apportionment of of the 1% Congressional

District

1. The existing plan denies and abridges Plaintiffs’ right to vote on account of their race -
African American. Defendants drew and adopted the existing plan with the intent and
effect of diluting the voting strength of African American voters in southeastern Arkansas
and denying them an equal opportunity to elect candidates of their choice to the U.S.
Congress. In fact, no African American has ever been elected to the U.S. Congress from

the State of Arkansas since Arkansas became a state. This was no accident, but the result

4
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of systematic, institutionalized, racial gerrymandering over the years. Defendants packed
like-minded white voters in the Northeast into the 1% Congressional District and the results
are prima facie evidence of a Section 2 violation of the Voting Rights Act of 1965, as

amended. (See Exhibit B- African American Demographics in AR - Statewide in 2010).
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2. Section 2 of the Voting Rights Act prohibits two types of discrimination: "vote denial",
in which a person is denied the opportunity to cast a ballot or to have his vote properly
counted, and "vote dilution', in which the strength or effectiveness of a person's vote is
diminished. Most Section 2 litigation has concerned vote dilution, especially claims that a
jurisdiction's redistricting plan or use of at-large/multimember elections prevents minority

voters from casting sufficient votes to elect their preferred candidates. An at-large election
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can dilute the votes cast by minority voters by allowing a cohesive majority group to win
every legislative seat in the jurisdiction. Redistricting plans can be gerrymandered to
dilute votes cast by minorities by "packing' high numbers of minority voters into a small
number of districts or "cracking'' minority groups by placing small numbers. In the First
Congressional District of Arkansas, defendants packed the district with like-minded white
voters in the Northeastern half of the district to dilute the Black votes of the residents of

the Southeastern half of the gerrymandered district.

Jurisdiction and Venue

3.

A district court of three judges shall be convened when otherwise required by Act of
Congress, or when an action is filed challenging the constitutionality of the
apportionment of congressional districts or the apportionment of any statewide

legislative body. 28 U.S.C. § 2284.

(b) In any action required to be heard and determined by a district court of three judges
under subsection (a) of this section, the composition and procedure of the court shall be as
follows:

(1)

@)

5.

6.

Upon the filing of a request for three judges, the judge to whom the request is
presented shall, unless he determines that three judges are not required, immediately
notify the chief judge of the circuit, who shall designate two other judges, at least one
of whom shall be a circuit judge. The judges so designated, and the judge to whom
the request was presented, shall serve as members of the court to hear and determine
the action or proceeding.

If the action is against a State, or officer or agency thereof, at least five days’ notice
of hearing of the action shall be given by registered or certified mail to the Governor
and attorney general of the State.

Plaintiffs invoke the jurisdiction of this Court pursuant to 28 U. S. C. §§ 1331,

1343(a)(3 ) and (4),and § 2201, and 42 U. S. C. §§ 1973j (1), §1983, and § 1988.
Venue is proper in this Court pursuant to 28 U.S.C. § 1391(b).

Plaintiffs request that a three-judge court be convened pursuant to 28 U.S.C. § 2284.
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Parties - Plaintiffs

7. The Plaintiffs are each and all residents, citizens and registered voters within Union;
Ashley; Chicot; Drew; Lincoln; Jefferson; Pulaski; Desha; Arkansas; Phillips; Monroe; Lee; St.
Francis; Crittenden; and Cross Counties. The race and color of each Plaintiff is African
~ American and Black.
Parties — Defendants

8. All defendants herein, by information and belief, are jointly and severally responsible
for the creation, approval and adoption of the 1% Congressional District’s racially gerrymandered
map which has denied Black voters in the Southeastern part of the district, their right to elect

candidates of their choice to the U.S. Congress.

Statement of the Facts

9. At issue in this litigation is the racially gerrymandered First Congressioﬁal District of
Arkansas, as drawn by the defendant, Arkansas Legislature, allegedly based on the 2010 census
and approved on April 20, 2011 and became law. The First Congressional District is composed
of the counties of — Greene; Clay; Randolph; Fulton; Baxter; Izard; Sharp; Lawrence;
Craighead; Searcy; Stone; Cleburne; Independence; Jackson; Poinsett; Mississippi;
Woodruff; Prairie; Lonoke; Cross; Crittenden; St. Francis; Lee; Monroe; Phillips;

Arkansas; Desha; Jefferson; Lincoln and Chicot. (30 Counties).
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10. Presently, the First Congressional District covers over one-third of the State of
Arkansas —and nearly one-half of the counties statewide - East of the White River, from the
Missouri Line to the Louisiana Line, where a majority of the African American population lives
in the Southeastern quadrant of the state. The 1% Congressional District is unusually large and
suspect. The Southeast quadrant of Arkansas has a population of African Americans of voting age
that is sufficiently large and geographically compact to constitute a majority in a statewide district.
The area where this is possible includes the following counties: Union; Ashley; Chicot; Drew;
Lincoln; Jefferson; Pulaski; Desha; Arkansas; Phillips; Monroe; Lee; St. Francis;

Crittenden; and Cross. (15 Counties).
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Dividing the state into four (4) quadrants, more or less, and eliminating the so-called Fayetteville

Finger, is the best configuration for effectuating the will of the People of Arkansas, and the least
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restrictive way to remedy the racial gerrymandering that has been institutionalized in the 1°

Congressional District since Arkansas became a state. (See Exhibit C- Newly Drawn Map).

SRS VA

—

This new map represents the true diverse interests of each quadrant of the state of Arkansas.
This map shows the large contiguous geographically compact area to constitute a majority in a

re-drawn 1% Congressional District, which resembles Lady Liberty praying for Justice.

Legislative history

11. Section 2 of the Voting Rights Act of 1965 prohibits any jurisdiction from implementing
a "voting qualification or prerequisite to voting, or standard, practice, or procedure ... in a manner
which results in a denial or abridgement of the right ... to vote on account of race," color, or
language minority status. The Supreme Court has allowed private plaintiffs to sue to enforce this

prohibition. In City of Mobile v. Bolden (1980), the Supreme Court held that, as originally enacted

9
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in 1965, Section 2 simply restated the Fifteenth Amendment and thus prohibited only those voting
laws that were intentionally enacted or maintained for a discriminatory purpose. Senate Judiciary
Committee Chairman, Strom Thurmond and House Speaker, Tip O'Neill responded by
passing an amendment to the Voting Rights Act, and President Ronald Reagan signed it into
law on June 29, 1982. Congress's amended Section 2 to create a "'results' test, which prohibits

any voting law that has a discriminatory effect, irrespective of whether the law was intentionally

enacted or maintained for a discriminatory purpose. The 1982 amendments provided that the

results test does not guarantee protected minorities a right to proportional representation. Plaintiffs
herein are not seeking “proportional representation”, but an equal opportunity to elect their

preferred candidate to the U.S. Congress.

12. When determining whether a jurisdiction's election law violates this general prohibition,
courts have relied on factors enumerated in the Senate Judiciary Committee report associated

with the 1982 amendments ("'Senate Factors'), including:

.
.

The history of official discrimination in the jurisdiction that affects the right to vote;

The degree to which voting in the jurisdiction is racially polarized;

3. The extent of the jurisdiction's use of majority vote requirements, unusually large
electoral districts, prohibitions on bullet voting, and other devices that tend to
enhance the opportunity for voting discrimination;

4. Whether minority candidates are denied access to the jurisdiction's candidate slating
processes, if any;

S. The extent to which the jurisdiction's minorities are discriminated against in

socioeconomic areas, such as education, employment, and health;

Whether overt or subtle racial appeals in campaigns exist;

The extent to which minority candidates have won elections;

8. The degree that elected officials are unresponsive to the concerns of the minority
group; and

9. Whether the policy justification for the challenged law is tenuous.

N

N

10
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The report indicates that not all or a majority of these factors need to exist for an electoral device
to result in discrimination, and it also indicates that this list is not exhaustive, allowing courts to

consider additional evidence at their discretion.

A. Senate Factors
1. History of Official Discrimination that affects the right to vote —

Arkansas has a long and violent history of discrimination in voting targeted against
its African American communities in the state. Free Blacks were run out of the
state of Arkansas in 1859 when the Arkansas General Assembly passed a new law
to make them slaves if they did not leave. Many free Blacks were Army veterans
of the War of 1812, who settled in Arkansas before it was a state; including Peter
Caulder, James Larry, William Tillman, Henry Larry, Ben Turner and many others.
Many free Blacks left Arkansas, while others moved east to the Mississippi River
to live with the Black Mississippi Choctaw. The land owned by the free Blacks
was taken by whites, under color of law, including Caulder’s Bluff at Fort Smith.
The Larry family settled in Helena-West Helena after Edward Larry, W.L.
Lovelace, James Larry and Curtis Larry served in the all-Black 2" Arkansas
Infantry Regiment, which won the Battle of Helena on July 4, 1863. However, this
great Union victory by its Black soldiers went unnoticed in history. Helena and its
Black residents were never a part of the Confederacy, like the rest of Arkansas.
Today, they are the poorest of the poor, residing in the “Arkansas Delta” and
disenfranchised by defendants in Little Rock. For them, democracy has been
nullified in the 1% Congressional District by defendants herein.

2. Racially polarized voting in 1°' Congressional District -

11
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Plaintiffs respectfully request the Court to take judicial notice of the factual findings

and holdings in Jeffers v. Clinton, 730 F.Supp 196, 208-209 (E.D. Ark. 1989),

where the court found that elections in eastern Arkansas were racially polarized.
The problem in the 1 Congressional District is more egregious in 2018 than in

1989. See Table 1. (Data from defendant, Secretary of State of Arkansas).

TABLE 1
Registered Voters: 1,618,320

. Ballots Cast: 1,078,548
Arkansas State General Election ’
November 6, 2012 Voter Turnout: 66.65 %
Website last updated 11/21/2012 11:00:37 AM CST Counties Partially Reported: 0 of 75
Counties Completely Reported: 75 of 75

Counties Percent Reported: 100.00 %

U.S. Congressional District 1

Percent Votes Cast Percent
Plaintiffs’ Voting For For Black
COUNTY WINNER Preferred Preferred Preferred Population

Candidate Candidate Candidate
Greene Republican Democrat 36.28 4,843 .6
Clay Republican Democrat 37.76 1,884 3
Randolph Republican Democrat 38.11 2,227 .7
Fulton Republican Democrat 33.21 1,689 3
Baxter Republican Democrat 26.47 5,011 2
Izard Republican Democrat 33.22 1,727 1.3
Sharp Republican Democrat 33.10 2,378 S5
Lawrence Republican Democrat 39.90 2,199 .8
Craighead Republican Democrat 39.37 12,400 13.1

12
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Searcy Republican Democrat 21.61 724 A
Stone Republican Democrat 29.59 1,550 A
Cleburne Republican Democrat 24.85 2,821 3
Independence | Republican Democrat 29.45 3,572 2
Jackson Republican Democrat 44.30 2,312 16.7
Poinsett Republican Democrat 40.76 3,056 7.2
Mississippi Democrat Democrat 47.89 6,049 34
Woodruff Democrat Democrat 51.33 1,351 27.5
Prairie Republican Democrat 33.96 1,042 12.2
Lonoke Republican Democrat 25.54 6,049 6
Cross Republican Democrat 37.21 2,402 22.2
Crittenden Democrat Democrat 53.77 8,538 51.2
St. Francis Democrat Democrat 57.68 4,647 51.9
Lee Democrat Democrat 62.20 2,055 55.3
Monroe Democrat Democrat 51.20 1,574 40.9
Phillips Democrat Democrat 61.90 4,642 63.1
Arkansas Republican Democrat 39.71 2,510 24.5
Desha Democrat Democrat 62.47 2,625 41.8
**Jefferson Democrat Democrat 67.15 *Hx*327 55.1
Lincoln Republican Democrat 45.66 1,672 29.9
Chicot Democrat Democrat 64.07 2,757 54.1

**_The other part of Jefferson County is in the 4" Congressional District

13
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Noted Oral Historian, retired Educator and Civil Rights activist for over 65 years, Mrs. Annie
McDaniel Abrams explained, in her Affidavit attached herein, the racial polarization and bloc
voting of whites when Joyce Elliott, a prominent Black Democratic Arkansas legislator, ran for
U.S. Congress from the 2" Congressional District against Tom Griffin, a white Republican
political novice who had never held any elected office. Then-governor Beebe stated that neither
he nor the Democratic Party was going to help Joyce Elliott be elected to the 2" Congressional
District “because Arkansas did not have but four eligible seats due to population and y’all

don’t deserve to have one of those four seats”. (See — Affidavit — Mrs. Annie Abrams).

As a result of racial animus and white bloc voting, Tom Griffin won over Joyce Elliott because
white Democrats voted for the white Republican along racial lines, rather than vote for a Democrat
who happened to be a Black female with many years’ experience in government and education.
Joyce Elliott was a very loyal and dedicated member of the Democratic Party and a long-term
officer in the Democratic Party. Most egregiously, by information and belief, neither the
Republican Party nor the Democratic Party has ever supported an African American candidate for
the U.S. Congress from the 1% Congressional District of Arkansas or any other congressional

district.

14
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CHART 2
New Proposed U.S. Congressional District 1
(Based on 2012 Presidential Election Results)
Percent Vote Cast Percent Percent
Preferred | Voting for For Black Black
COUNTY | WINNER Candidate | Preferred | Preferred | Population | Population
Candidate | Candidate 2010 2000
Union Republican | Democrat 36.0 6,196 33 32
Ashley Republican | Democrat 36.09 2,859 25.8 271
Chicot Democrat | Democrat 60.74 2,649 54 54
Drew Republican | Democrat 39.65 2,630 27.8 27.2
Lincoln Republican | Democrat 38.24 1,425 29.9 329
Jefferson Democrat | Democrat 63.80 17,470 55.1 49.6
Pulaski Democrat | Democrat 54.74 87,248 35.0 31.9
Desha Democrat | Democrat 55.27 2,443 47.8 46.3
Arkansas Republican | Democrat 37.80 2,455 24.5 234
Phillips Democrat | Democrat 65.60 5,202 63.1 59.05
Monroe Republican | Democrat 49.01 1,583 40.9 38.8
Lee Democrat | Democrat 61.54 2,107 55.3 57.2
St. Francis | Democrat | Democrat 53.72 4,910 51.9 49
Crittenden | Democrat | Democrat 56.75 9,487 51.2 47.1
Cross Republican | Democrat 34.11 2,279 22.2 23.7

The solution to the racial gerrymandering in the present 1% Congressional District, is to adopt Chart

2 as the remedy. The goal is to keep communities of interests together while providing equal

15
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opportunity to Plaintiffs to elect their preferred candidate in the U.S. Congressional race in the 1*

Congressional District as re-drawn herein.

3. The extent of the jurisdiction's use of majority vote requirements, unusually
large electoral districts, prohibitions on bullet voting, and other devices that
tend to enhance the opportunity for voting discrimination;

The congressional map of Arkansas is the best evidence of the configuration of
each of the four congressional districts. At first blush, the map looks
gerrymandered, ie, the Fayetteville Finger (District 4) and the Central Circle
(District 2). One-third of the state is encompassed by the 1% Congressional
District. It is irrefutable that the 1% Congressional District is unusually large. The
political and economic interests of like-minded whites in the northeast part of the
15! Congressional District are diabolically opposed to the political and economic
interests of the Plaintiffs who reside in the southeast section of the 1% Congressional
District. The 1% Congressional District is the Poster Child of Vote Dilution through
Submergence. Defendants split part of Jefferson County and put it in the 1%
Congressional District while the remainder of Jefferson County is in the 4
Congressional District. This tactic diluted the African American vote in Jefferson
County and effectively prevented Plaintiffs and all those similarly-situated, from
electing their preferred candidate in either the 1% Congressional District or the 4"
Congressional District. That one tactic by defendants, “killed two birds with the
same stone”.

16
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1% g b
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4. Whether minority candidates are denied access to the jurisdiction's candidate
slating processes, if any;

It is apropos to address restrictive voter identification laws, which enhances the
opportunity for voting discrimination. These laws are intended to discourage
minority voters from turning out to the polls to vote for the candidate of their choice,
while disenfranchising others, including Blacks in Southeast Arkansas. These
restrictive voter id laws have been stricken in states such as Texas and North
Carolina. Yet, in 2018, this defendant, State of Arkansas, continues to enforce its
restrictive voter id laws. Defendant, Arkansas Legislature is turning back the hands
of time, while intentionally discriminating against the minorities in Arkansas vis-
a-vis restrictive voting laws. Visiting history is very important.

At first, only white men who owned land could vote in the United States. Black
men were not granted the right to vote until 1870 with the adoption of the Fifteenth
Amendment to the U.S. Constitution. Women were not granted the right to vote
until the Nineteenth Amendment to the Constitution was adopted in 1919. The
voting right was denied to persons younger than 21 years of age until the Twenty
Sixth Amendment was adopted in 1971. Defendant Arkansas Legislature has a
long and ugly history of denying access to the ballot based on wealth, race, sex and
age. It should be noted that it was the Arkansas Legislature in Little Rock that
passed legislation to run all of its free Blacks out of the state of Arkansas in 1859.

After the Fifteenth Amendment was ratified, Black people began voting in states
where they had previously been enslaved. However, when Reconstruction ended,
Black citizens were defrauded of the right to vote by various devices and schemes,
such as the poll tax; economic intimidation; unconstitutional tests which required
Black citizens to recite the provisions of the Constitution. In the South, Blacks
were virtually disenfranchised. In Louisiana, the number of Blacks registered in
1896 was 130,344. In 1900, just 4 years later, there were only 5,320 Blacks on the
registration books. What caused this phenomenon? The state re-wrote the suffrage
provisions of its constitution.

17
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Defendant, Arkansas Legislature enacted the restrictive voter identification laws
to hinder people of color; citizens who are not white, not male, not wealthy;
women, the poor, senior citizens, disabled persons, Blacks, Hispanics, Asians and
young people, from voting in Arkansas. There is not one iota of evidence of one
instance where someone tried to vote in an Arkansas election by pretending to be
someone else. ( See, Judge Wendell Griffen, Ugly Truth About Voter ID Laws,
Little Rock Sun, Vol. 2 Number 29, Aug. 3-10, 2014). Plaintiffs posit that these
restrictive voter id laws should be stricken and defendants enjoined from enforcing
these restrictive voter id laws in any 2018 elections.

5. The extent to which the jurisdiction's minorities are discriminated against in
socioeconomic areas, such as education, employment, and health;

The African Americans in the 1% Congressional District continue to be
discriminated against in all areas of everyday life. - including education,
employment, healthcare and juvenile and criminal justice. They are the Poster
Children of Poverty, including the Arkansas Delta.
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Over the years, the courts have found violations of Section 2 when numerous challenges were

made to redistricting maps involving state legislative districts. See, e.g., Smith v. Clinton, 687 F.

Supp. 1310, 1311 (E.D. Ark. 1988) (three-judge court) ("Smith £) (holding that "at-large election
of representatives in this multimember structure so dilutes the voting strength of [B]lack residents
of the district as virtually to guarantee that no [B]lack person will ever be clected State

Representative in Crittenden County"); Smith v. Clinton, 687 F. Supp. 1361, 1363 (E.D. Ark. 1988)

(three-judge court) ("Smith If'), affd memo., 488 U.S. 988 (1988) (ordering Board to implement

18
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Plaintiffs' plan providing for single-member majority-[B]lack district in Crittenden County with
"a majority [B]lack population of 60.55% among residents of voting age" to "give [B]lacks a fair
opportunity to elect the candidate of their choice to the Arkansas House of Representatives
[("House™)], and- help to eradicate the effect of the dual-member, at-large system on participation
by [B]lacks in the political process"); Jeffers 1, 730 F. Supp. at 198 (holding that the plaintiffs, 17
Black electors, "demonstrated a violation of their rights under federal law" because the 1981
apportionment plan only created five majority-minority districts-" one in the Senate and four in
the House"-when "a total of 16 such districts, three in the Senate and 13 in the House, could have

been created") ( footnote omitted); Jeffers v. Clinton, 756 F. Supp. 1195, 1198-1200 (E.D. Ark.

1990) ("Jeffers If’) (three-judge court), affd memo., 498 U.S. 1019 (1991) (rejecting as legally
insufficient Board's proposed remedial plan creating a House district in Monroe and Phillips
Counties with a [B]lack voting age population (BVAP) of 58 percent and a House district in Lee
and St. Francis Counties with a BVAP of 56 percent and adopting plaintiffs' plans for those
districts, with a BVAP of 63 percent and 64 percent, respectively, and also rejecting as legally
insufficient Board's proposed remedial plan for a Senate district including portions of Crittenden,
Cross, Lee, Phillips, and St. Francis Counties that had a BVAP of 55 percent and adopting
Plaintiffs' plan, with a BVAP of 60.5 percent); Jeffers II, 756 F. Supp. at 1202 (opinion on
reconsideration filed March 5, 1990) (granting Board's motion for reconsideration to modify the
Senate district by "increas[ing] the ... BVAP... of this District from 61% to 62%" in order "to
prevent two incumbent white senior Senators from being placed in the same district"); Jeffers v.

Tucker, 847 F. Supp. 655, 660-62 (E.D. Ark. 1994) (three-judge court) (holding that [B]lack voters

failed to satisty Gingles compactness precondition for vote-dilution claim regarding Arkansas'

state legislative apportionment plan for both the House and Senate because the [B]lack population
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was too widely dispersed for there to be a holding that the Board violated Section 2 by refusing to
draw additional House and Senate districts as the [B]lack voters requested). At the liability stage
of the Jeffers litigation, the court did "not hold that the law requires the creation of any particular
number of majority-[B]lack districts." Jeffers I, 730 F. Supp. at 217. Instead, the court found "how
many such districts can be created" and learned "that their lines can be drawn so as to make them
reasonably compact and contiguous." id. Thus, the court articulated "a sort of presumption that

any plan adopted should contain that number of majority-[B]lack districts." id.

Plaintiffs could not find a reported case where challenges were made to the congressional

districting plans of Arkansas since the 2000 census.

6. Whether overt or subtle racial appeals in campaigns exist

The evidence shows overt racial animus by then-governor Beebe in his
conversation with Mrs. Annie Abrams regarding whether the Democratic Party
would support Joyce Elliott, Black African American female, in her bid for U.S.
Congress in Congressional District 2. (See Affidavit — Mrs. Abrams). This is
crucial evidence on the issue of white bloc-voting. White Democrats voted along
race lines and propelled the white Republican to victory, as their preferred
candidate, regardless of his qualifications, lack of experience or political party. The
highest Democrat in the state (the governor) tacitly advocated for a white bloc vote
in the 2" Congressional District race involving Joyce Elliott.

State Senator Joyce Elliott, a faithful and loyal, hard-working Democrat over the
years, was abandoned by her own party because of her race, African American
Black and her fellow white Democrats voted for the white Republican over her.

7. The extent to which minority candidates have won elections;

By information, research and belief, no African American has ever been elected to
the U.S. Congress from the State of Arkansas since Arkansas became a state.
Today, we see the evidence of the reasons why and this phenomenon will continue
unabated for the next 100 years, if this Court does not enjoin the unconstitutional
activities of defendants, jointly and severally, in their official capacities.
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8. The degree that elected officials are unresponsive to the concerns of the
minority group;

The elected officials, defendants herein, have not been responsive at all to the
concerns sent to them on numerous occasions, by email, pleading with them to at
least look at the proposed re-drawn congressional district maps. No one responded.
(See Affidavit — Dr. Julius Larry). Trips were made to defendant Hutchison’s office
regarding whether or not the Governor had an opportunity to review the proposed
congressional redistricting maps. After several trips, a liaison from the Governor’s
office met with Plaintiff Larry in the hallway and discussed the problem. There
was never any feedback or follow-up from any of the defendants, or their agents or
employees. (Affidavit — Dr. Larry). Plaintiff Larry called Congressman French
Hill’s office and explained the problem. No one responded one way or another and
no one called with a solution to the racial gerrymandering problem in the 1%
Congressional District. It is this failure to respond that necessitated the present
action.

9. Whether the policy justification for the challenged law is tenuous

There is no policy justification or legitimate explanation for the racial
gerrymandering of the 1% Congressional District. Even if defendants argue that
their gerrymandering was not for racial purposes, but partisan political reasons,
Plaintiffs plead in the alternative that partisan gerrymandering of 1*' Congressional
District is unconstitutional and a violation of Section 2 of the Voting Rights Act.
Under the “results test”, the racial discrimination is the same.

In Thornburg v. Gingles, 478 U.S. 30 (1986), a unanimous United States Supreme Court found

that ""the legacy of official discrimination ... acted in concert with the multimember districting
scheme to impair the ability of ... cohesive groups of Black voters to participate equally in
the political process and to elect candidates of their choice." The ruling invalidated districts of

the North Carolina General Assembly and led to more single-member districts in state legislatures.

Under the Gingles test, Plaintiffs must show the existence of three preconditions:

1. The racial or language minority group "is sufficiently numerous and compact to form
a majority in a single-member district'';
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2. The minority group is "politically cohesive' (meaning its members tend to vote
similarly); and
3. The "majority votes sufficiently as a bloc to enable it... usually to defeat the
minority's preferred candidate”
The first precondition is known as the "compactness' requirement and concerns whether a
majority-minority district can be created. The second and third preconditions are collectively
known as the ""racially polarized voting' or "racial bloc voting'' requirement, and they concern
whether the voting patterns of the different racial groups are different from each other. If a Plaintiff
proves these preconditions exist, then the Plaintiff must additionally show, using the remaining
Senate Factors and other evidence, that under the ''totality of the circumstances', the

jurisdiction's redistricting plan or use of at-large or multimember elections diminishes the ability

of the minority group to elect candidates of its choice.

13. Plaintiffs repeat and reallege paragraphs 1 through 12 as if fully set out herein and assert that
they affirmatively meet the requirements of the Gingles test. When this Court considers the
history, Senate Factors and the “totality of the circumstances”, the 1°' Congressional District,
as presently drawn, should be stricken and defendants enjoined from conducting any primaries
for congressional districts or elections for congressional districts until this racial gerrymandering
matter made the basis of this action is corrected.

Gingles Test

1. The racial or language minority group '"is sufficiently numerous and compact to form
a majority in a single-member district"';
The proposed re-drawn 1% Congressional District map evidences numerosity and

compactness to form a single-member district.
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2. The minority group is "politically cohesive" (meaning its members tend to vote
similarly);
Once upon a time, all Blacks were Republicans of the Party of Lincoln. But, after the
Great Depression and the Franklin D. Roosevelt era, Blacks generally tended to vote
Democratic. This is still true today for the most part, although there are many Black
Republicans, including Plaintiff Larry. In the proposed new 1% Congressional District,
African Americans would have the best opportunity to elect to the U.S. Congress, their
preferred candidate. (See, '"The Africans Have Taken Arkansas'': Political Activities of
African-American Members of the Arkansas Legislature, 1868-73 -- Christopher

Warren Branam, University of Arkansas, Fayetteville).
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3. The "majority votes sufficiently as a bloc to enable it... usually to defeat the
minority's preferred candidate”
Although defendants may argue that then-governor Beebe’s conversation with Mrs.
Abrams was just an isolated incident, the best evidence is Chart 1 showing the results of
the 2012 congressional election in the 1% Congressional District. The “results test” is

controlling. (Data from defendant Secretary of State).

TABLE 1
Registered Voters: 1,618,320

Ballots Cast: 1,078,548
Voter Turnout: 66.65 %

Arkansas State General Election
November 6, 2012 -
Website last updated 11/21/2012 11:00:37 AM CST 0of 75
Counties Completely Reported: 75 of 75

Counties Percent Reported: 100.00 %

Counties Partially Reported:

U.S. Congressional District 1

Percent Votes Cast Percent
Preferred Voting For For Black
COUNTY WINNER Candidate Preferred Preferred Population
Candidate Candidate
Greene Republican Democrat 36.28 4,843 .6
Clay Republican Democrat 37.76 1,884 3
Randolph Republican Democrat 38.11 2,227 .7
Fulton Republican Democrat 33.21 1,689 3
Baxter Republican Democrat 26.47 5,011 2
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Izard Republican Democrat 33.22 1,727 1.3
Sharp Republican Democrat 33.10 2,378 S
Lawrence Republican Democrat 39.90 2,199 .8
Craighead Republican Democrat 39.37 12,400 13.1
Searcy Republican Democrat 21.61 724 A
Stone Republican Democrat 29.59 1,550 A
Cleburne Republican Democrat 24.85 2,821 3
Independence | Republican Democrat 29.45 3,572 2
Jackson Republican Democrat 44.30 2,312 16.7
Poinsett Republican Democrat 40.76 3,056 7.2
Mississippi Democrat Democrat 47.89 6,049 34
Woodruff Democrat Democrat 51.33 1,351 27.5
Prairie Republican Democrat 33.96 1,042 12.2
Lonoke Republican Democrat 25.54 6,049 6
Cross Republican Democrat 37.21 2,402 22.2
Crittenden Democrat Democrat 53.77 8,538 51.2
St. Francis Democrat Democrat 57.68 4,647 51.9
Lee Democrat Democrat 62.20 2,055 55.3
Monroe Democrat Democrat 51.20 1,574 40.9
Phillips Democrat Democrat 61.90 4,642 63.1
Arkansas Republican Democrat 39.71 2,510 24.5
Desha Democrat Democrat 62.47 2,625 41.8
Jefferson Democrat Democrat 67.15 ***327 55.1
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Lincoln

Republican

Democrat

45.66

1,672

29.9

Chicot

Democrat

Democrat

64.07

2,757

54.1

The evidence is overwhelming that the white voters in 20 of the unusually large 30-county 1%

Congressional District, got their preferred candidate elected. The remaining 10 Democratic

counties, where the Plaintiffs reside, showed their preferred candidate winning in those counties.

However, due to vote dilution and submergence, Plaintifts’ preferred candidate could not and

will never win under the present congressional district configuration. When the Court considers

the totality of the circumstances and all of the evidence, including the Senate Factors, it is clear

that the defendants have violated Section 2 of the Voting Rights Act and the remedy is a new 1%

Congressional district map as proposed herein.

CHART 2
New Proposed U.S. Congressional District 1
(Based on 2012 Presidential Election Results)
Percent Votes Cast Percent Percent
COUNTY | WINNER | Preferred | Voting for For Black Black
Candidate | Preferred | Preferred | Population | Population
Candidate | Candidate 2010 2000
Union Republican | Democrat 36.0 6,196 33 32
Ashley Republican | Democrat 36.09 2,859 25.8 27.1
Chicot Democrat | Democrat 60.74 2,649 54 54
Drew Republican | Democrat 39.65 2,630 27.8 27.2
Lincoln Republican | Democrat 38.24 1,425 29.9 32.9
Jefferson Democrat | Democrat 63.80 17,470 55.1 49.6
Pulaski Democrat | Democrat 54.74 87,248 35.0 31.9
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Desha Democrat | Democrat 55.27 2,443 47.8 46.3
Arkansas Republican | Democrat 37.80 2,455 24.5 234
Phillips Democrat | Democrat 65.60 5,202 63.1 59.05
Monroe Republican | Democrat 49.01 1,583 40.9 38.8
Lee Democrat | Democrat 61.54 2,107 55.3 57.2
St. Francis | Democrat | Democrat 53.72 4,910 51.9 49
Crittenden | Democrat | Democrat 56.75 9,487 51.2 471
Cross Republican | Democrat 34.11 2,279 22.2 23.7

First Cause of Action

15. Defendant, Arkansas Legislature adopted the existing Congressional district plan which
violates Section 2 of the Voting Rights Act, as amended, 42 U. S. C. § 1973. The existing plan
denies and abridges the Plaintiffs’ right to vote on account of their race and color, by diluting their
voting strength as African American Black citizens in Arkansas. The plan does not afford Plaintiffs
an equal opportunity to participate in the political process and to elect U.S. Congresspersons of
their choice and denies Plaintiffs the right to vote in elections without discrimination on account

of their race and color, in violation of 42 U.S.C. § 1973.

Second Cause of Action
16. Plaintiffs repeat and reallege paragraphs 1 through 15 as if fully set out herein and assert that
the existing congressional plan was adopted by defendant, Arkansas Legislature with an intent to

deny, abridge, submerge and nullify the right of Black African American citizens residing in
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Southeastern Arkansas, to vote on account of their race and color. This intentional discrimination
is in violation of the Fourteenth and Fifteenth Amendments to the U.S. Constitution and

42U.S.C. § 1983.

BASIS FOR EQUITABLE RELIEF
18. Plaintiffs have no plain, adequate or complete remedy at law to redress the wrongs alleged in
this Complaint and this suit for Declaratory Judgment and Injunctive relief is their only means of

securing adequate redress from all of the defendants’ unlawful practices.

19. Plaintiffs will continue to suffer irreparable injury from all of the defendants’ intentional
acts, policies, and practices set forth herein unless enjoined by this Court, including enjoining any

and all elections in the 1% Congressional District..

ATTORNEYS FEES
20. In accordance with 42 U. S. C. § 1973-1(e) and 42 U.S.C. § 1988, Plaintiffs are entitled to

recover reasonable attorneys’ fees, expenses and costs, including expert witnesses’ fees.

PRAYER FOR RELIEF
21. Plaintiffs respectfully requests the Court to grant the following relief:
a. Assume jurisdiction and request the convening of a three-judge court under 28
U.S.C. § 2284;
b. A declaratory judgment that the actions of the defendants in racial gerrymandering in

the 1% Congressional District of Arkansas violate the rights of the Plaintiffs. as protected by
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Section 2 of the Voting Rights Act of 1965, as amended, 42 U. S. C. § 1973; and the Fourteenth
and Fifteenth Amendments to the U.S. Constitution;

c. A temporary restraining order instanter curtailing any elections in the congressional
districts;

d. A permanent injunction enjoining and forbidding the use of the state Congressional
district plan adopted by defendants, as presently drawn;

e. A permanent injunction requiring the defendants, their successors in office, agents,
employees, attorneys, and those persons acting in concert with them or at their discretion or
direction, to develop and adopt a redistricting plan for the 1** Congressional District and adjacent
districts that does not dilute African-American voting strength for the office of U.S.
Representative;

f. An order retaining jurisdiction over this matter until all defendants have complied with
all orders and mandates of this Court;

g. An order cancelling the Spring Congressional primaries until a new congressional
district map is adopted and approved by this Court;

h. An order requiring defendants to pay all of Plaintiffs’ costs, including reasonable
attorneys’ fees.

i. Such other and further relief as the Court may deem just and proper such that Justice

prevails.
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(501) 502-6121

(832) 384-6908- Cell
dr.juliusjlarry@yahoo.com
publisher@lrsuntimes.com

CERTIFICATE OF SERVICE

This is to certify that on this 23" day of February, 2018, a true and correct copy of the
foregoing instrument was served on all Leslie Rutledge, Arkansas Attorney General by United

States mail, certified, return receipt requested.
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