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PROPOSED FINDINGS OF FACT

| ntroduction

The Proposed Findings of Fact are organized into 15 sections. The subject matter and
ultimate findings of each section may be briefly identified and summarized as follows:

Section | describes the demographics for the State of Texas.

Section |1 describes the strict photo identification requirements of SB 14.

Section |11 describes the voter identification requirements that were in effect prior to the
implementation of SB 14, which were more flexible and minimally burdensome.

Section IV compares SB 14 to the voter identification requirements adopted by other
States, and finds that Texas has enacted a distinctively strict photo 1D law.

Section V describes the statistical analyses conducted by plaintiffs experts of the extent
to which Texas citizens do not possess any of the forms of photo ID mandated by SB 14. These
analyses show that over one million voting age citizens and over 600,000 registered voters lack
that ID. The analyses further show that the percentage of Hispanics and the percentage of
African Americans without SB 14 ID are both substantially higher than the percentage of Anglos
without that ID and that these disparities are statistically significant. In addition, various
alternative ways of conducting these analyses all show that Hispanics and African Americans
disproportionately lack SB 14 ID.

Section VI continues the discussion of the statistical analyses of ID possession, finding
that SB 14’ s exemption for certain voters with disabilities, and the fact that SB 14 does not apply
to persons voting absentee by mail, do not alleviate the significant racial disparitiesin SB 14 1D

possession.
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Section VI describes, notwithstanding limited el ections results data maintained by the
Elections Division of the Texas Secretary of State’s office, evidence of the number of registered
voters who lack SB 14 1D who unsuccessfully attempted to vote in-person in the very low-
turnout, November 2013 state election.

Section VI describes the burdens that voters without SB 14 1D will encounter in
attempting to obtain any of the four forms of SB 14 ID issued by Texas. All four are issued by
the Texas Department of Public Safety. The obstacles to obtaining these ID’sinclude
documentation requirements, eligibility limitations, fees, limited locations and business hours,
travel burdens, potential loss of income due to in-person application requirements, and a lack of
publicity and voter education.

Section IX describes the burdens that voters without SB 14 1D will encounter in
attempting to obtain any of the forms of SB 14 ID issued by the federal government, including
difficulties connected with eligibility limitations and fees.

Section X describes several expert analyses that demonstrate that Hispanic and African-
American voters without SB14 ID will experience significantly greater burdens than Anglo
votersin attempting to obtain SB 14 ID.

Section X| setsforth the social, electoral, and historical conditions in Texas that interact
with SB 14 to further burden the ability of minority citizens without SB 14 ID to obtain that ID.
These conditions include the fact that: a) voter participation rates among Hispanics and African
Americans remain behind Anglo rates; b) Texas has along history of racial discrimination in
voting, that has continued to the present day; c) minoritiesin Texas suffer from the ongoing
effects of discrimination in other areas, which has led to stark socioeconomic differences

between the minority and Anglo populations; d) elections throughout the State continue to be
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characterized by racialy polarized voting; €) racia and anti-immigrant appeals are used in
present-day elections; f) minorities are underrepresented in elected offices; g) SB 14 addresses a
type of voter fraud — voter impersonation at the polls — that is essentially nonexistent; h) SB 14
does not address the issue of non-citizen voting; and i) SB 14 is not calculated to increase voter
confidence in the electoral process.

Section X1 provides a detailed recounting of the legidative process that led to the
enactment of SB 14, beginning in 2005 and culminating in SB 14’ s passage in 2011.

Section X111 identifies the credentials of the expert witnesses to be presented by plaintiffs
and plaintiff-intervenors, and finds that they are qualified to render the opinions they intend to
offer.

Section X1V describes the Defendants’ lack of credible expert analysis of SB 14.

Section XV describes the injuries that each plaintiff and plaintiff-intervenor has suffered
asaresult of SB 14.

l. DEMOGRAPHIC DATA FOR THE STATE OF TEXAS

1 According to the 2010 Census, the State of Texas has atotal population of 25,145,561, of
whom 45.3 percent are non-Hispanic white, 37.6 percent are Hispanic, and 11.8 percent are non-
Hispanic African American.! Thus, over one-third of Texas's total population is Hispanic and

about atenth is African American.

! United States’ Request for Judicial Notice, ECF no. 252, granted by Minute Order, May 28, 2014. The
U.S. Census Bureau does not treat “Hispanic” asaracial category and, instead, asks individuals to self-
identify their race and then to separately self-identify whether they are Hispanic or not. Accordingly, in
order to be precise, the Court generally reports Census data by referring to the “non-Hispanic white”
population and the “non-Hispanic African-American” population. Otherwise, the Court uses the term
“Anglo” to refer to non-Hispanic whites and the term “ African American” to refer to non-Hispanic
African Americans.
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2. According to the 2006-2010 American Community Survey (“ACS’) conducted by the
U.S. Bureau of the Census, Texas has a citizen voting-age population of 15,276,966 persons, of
whom 57.6 percent are non-Hispanic white, 25.5 percent are Hispanic, and 12.7 percent are non-
Hispanic African American.? Thus, about a quarter of the State’ s citizen voting-age population
is Hispanic and over atenth is African American.

3. According to the data from the 2000 Census and the 2006-2010 ACS, the citizen voting-
age population for the State of Texas has grown by 1,977,121 persons, of whom 25.0 percent are
non-Hispanic white, 46.4 percent are Hispanic, and 17.6 percent are non-Hispanic African
American.® Thus, Hispanics have accounted for nearly half of the recent growth in Texas's
citizen voting-age population and African Americans have accounted for nearly afifth.

4, Asdiscussed infra, certain sub-populations of the State of Texas are relevant to this
litigation, including persons age 65 or older and persons who possess military photo
identification. Available census data relevant to these groups are as follows:

a. According to the 2010 Census, non-Hispanic whites in Texas make up a
disproportionate share of the voting age population age 65 or older — 19.4 percent of
the non-Hispanic white voting-age population is age 65 or older, 8.7 percent of the
Hispanic voting-age population is age 65 or older, and 10.6 percent of the non-
Hispanic African-American voting-age population is age 65 or older.*

b. According to the 2010-2012 ACS, non-Hispanic whites also make up a
disproportionate share of military veterans— 12.0 percent of the non-Hispanic white

voting-age population are military veterans, 4.1 percent of the Hispanic voting-age

21d.
3d.
4 Order, ECF no. 396.
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population are military veterans, and 9.7 percent of the non-Hispanic African-

American population are military veterans.”

5. According to the 2010-2012 ACS, Hispanics and non-Hispanic African Americans have a

substantially lower socioeconomic status than non-Hispanic whites in Texas:®

Non-Hispanic Hispanics Non-Hispanic
Whites African Americans

Lack High School Diploma 7.6% 39.5% 13.4%
(age 25 and older)

Poverty Rate 9.4% 26.9% 24.7%
Median Household Income $62,426 $38,600 $37,041
Median Per Capitalncome $35,598 $14,768 $19,133
Unemployment Rate 6.7% 9.2% 14.1%
Occupied Housing Units 3.9% 7.0% 12.9%

With No Available Vehicle

. SB 14 IMPOSESA STRICT PHOTO ID REQUIREMENT FOR IN-PERSON

VOTING

6. SB 14 requires nearly al in-person voters to present specified valid or recently expired

photographic identification in order to cast avalid ballot (these forms of ID are referred to

collectively as“SB 14 ID”).” Statutory exemptions are either narrow in scope or burdensome for

votersto establish eligibility.® In-person votersinclude those who seek to cast aballot at the

polls on Election Day and those who seek to cast a ballot through in-person early voting before

5 United States’ Request for Judicial Notice, ECF no. 252, granted by Minute Order, May 28, 2014.

61d.
" Infra 1 7-15.
81nfra 9 11, 12.
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Election Day at adesignated early voting site. In Texas, every voter has aright to vote in
person.’

7. Pursuant to SB 14, voters must present one of the following forms of identification when
voting in person: (1) aTexas driver license, personal 1D card, or election identification certificate
(EIC), each issued by the Texas Department of Public Safety (DPS); (2) a Texas license to carry
a concealed handgun issued by DPS; (3) aU.S. military ID card that contains the person’s
photograph; (4) aU.S. citizenship certificate that contains the person’ s photograph; or (5) aU.S.
passport.’°

8. SB 14 prohibits the use of identification that has expired more than 60 days before the
date of presentation, with the exception of U.S. citizenship certificates which have no expiration
date.”*

0. SB 14 creates anew form of identification called an election identification certificate,
which may be used only to establish identity for the purpose of voting. SB 14 mandates that
DPS must issue EICs without collecting afee, but SB 14 permits DPS to require each applicant
for an EIC to furnish the same information required to establish eligibility for adriver license,
which includes thumbprints and any other information that DPS deems necessary to establish

identity, residency, competency, and eigibility.*

° Trial Tr. 337:4-6 (Ingram) (Day 7).

19 Tex. Elec. Code § 63.0101.

" Tex. Elec. Code § 63.0101; PL466 at 19 (TEX00310569).

12 Tex. Transp. Code §§ 521A.001; see also Tex. Transp. Code § 521.142.
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10. A voter who does not present the required identification may cast a provisional ballot if
he or she executes an affidavit stating that he or sheis“(1) aregistered voter in the precinct in
which the person seeks to vote; and (2) is eligible to vote in the election.” 3

11. A provisional ballot cast because avoter did not present allowable photo 1D will not be
counted unless the voter appears in person at the voter registrar’s office during business hours

within six days of the election and presents SB 14 1D or affirms either areligious objection to

being photographed or loss of ID because of a declared natural disaster within the prior 45

14

days.
12.  Voterswith disabilities may apply for an exemption from the SB 14 photo ID
requirements. However, in order to do so, a voter must possess documentation from the Social
Security Administration evidencing a disability determination or from the U.S. Department of
Veterans Affairs evincing a disability rating of at least 50 percent.”® The voter must then
complete and submit a supplemental form stating that he or she does not possess any other form
of acceptable photo |D and a copy of his or her disability determination.’® Even if avoter
possesses the necessary documentation and brought it with her to the polls on Election Day, the
voter would not be exempted from SB 14’ s photo ID requirement; the voter must obtain the

exemption before Election Day or in the cure period after Election Day.>” Disabled voters who

3 Tex. Elec. Code § 63.011(a).

¥ Tex. Elec. Code 88 65.054(b)(2), 65.0541(1).

> Tex. Elec. Code § 13.002(i)(1).

16 Tex. Elec. Code § 13.002(i); Ingram Dep. 138:23-144:24, Apr. 23, 2014; PL296 (Request for
Disability Exemption).

Y Trial Tr. 346:9-347:16 (Ingram) (Day 7).
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have obtained an exemption and subsequently move to a different county must reapply for the
disability exemption.’®

13. SB 14 applies only to voters who cast their ballot in person; it does not apply to ballots
cast through absentee voting by mail.** Texas limits absentee voting by mail to voters who: are
65 or older; expect to be absent from their county of residence during early voting and on
Election Day; cannot appear at the polling place without physical assistance due to sickness or

disability; or are confined to jail .

Voters satisfy one of these criteriafor absentee voting by
affirming their reason for voting absentee on amail ballot application.*

14.  InTexas, avoter must take several stepsto vote early by mail.? First, the voter must
obtain, complete, and submit an application for an early by mail ballot. The application cannot
be made by phone or online.?® Once the clerk receives the application, the clerk has seven days
to process the application.?* Second, the voter must vote the ballot.> Finally, the voter must
malil it to the election clerk in advance of Election Day, so that the ballot will be received by the
clerk no later than Election Day.?®

15.  SB 14 also provides that in-person voters who present allowable photo ID may cast a

regular ballot and have that ballot counted only if the voter’s name on the ID presented is exactly

the same as the voter’s name as it appears on the registration rolls or, if not exactly the same, the

8 Trial Tr. 348:23-349:15 (Ingram) (Day 7).

19 Tex. Elec. Code § 63.0101.

% Tex. Elec. Code §§ 82.001-.004; Trial Tr. 337:17-338:15 (Ingram) (Day 7).

2 Application for Ballot by Mail, http://www.sos.state.tx.us/el ections/forms/pol-sub/5-15f .pdf; Trial Tr.
337:23-338:3 (Ingram) (Day 7) (affirmation sufficient to vote absentee due to disability).

%2 Trial Tr. 338:16-20 (Ingram) (Day 7).

2 Tria Tr. 339:1-7 (Ingram) (Day 7).

2 Tria Tr. 341:6-9 (Ingram) (Day 7).

% Trial Tr. 338:16-20 (Ingram) (Day 7).

% Trial Tr. 341:10-18 (Ingram) (Day 7).
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two forms of the voter’s name are “ substantially similar.” This determination is made by each
election officer at each polling place, subject to guidelinesissued by the Texas Secretary of
State. If the election officer determines that the ID and registration names do not match exactly
but are “substantially similar,” the voter must complete an affidavit stating that she or heisthe
person on the registration rolls in order to complete aregular ballot. If the election officer
determines that the ID and registration names are neither an exact match nor “substantially
similar,” the voter may cast aprovisional ballot; that ballot will be counted only if, as described
in 9 11, the voter appears at the registrar’ s office after the election and is able to demonstrate that
n 27

the two forms of her or his name are “ substantially similar.

1. TEXAS PREVIOUSVOTER ID LAW IMPOSED MINIMAL BURDENS ON
VOTERS

16.  Prior to the enactment of SB 14, the State of Texas maintained a different voter
identification requirement for in-person voting. 2 The legislature enacted that requirement in
1997 (HB 331) and amended it in 2003 (HB 1549) to bring it into compliance with the federal
Help American Vote Act.?

17. Under Texas's prior voter identification law, election officials provided to each and every
voter, free of charge, a voter registration certificate — which was delivered directly to each
voter’sresidence.® To receive avoter registration certificate, a voter registration applicant need

only complete a voter registration application and need not submit any additional

1 TAC§81.71

% Trial Tr. 342:16-344:13 (Ingram) (Day 7).

# PL471 (HB 331); PL472 (HB 1549); PL758 11 60-62 (Burden Corr. Rep.); Trial Tr. 323:24-324:14
(Burden) (Day 3).

% Tex. Elec. Code § 13.144(a); Trial Tr. 342:16-23 (Ingram) (Day 7).
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documentation.® That certificate constituted sufficient identification to cast a valid, in-person
ballot. A voter who lost or misplaced the certificate could obtain a replacement certificate
simply by placing a phone call or sending an email.*

18.  Thevoter registration certificate includes significant information identifying the voter,
including the voter’s name, gender, and birthdate.*

19. Voters could still cast aregular ballot even if they did not have their registration
certificate so long as they executed an affidavit to that effect, and presented one of numerous
forms of photographic or non-photographic ID. The permissible ID included: (a) a Texas
driver’slicense or personal identification card, current or expired, or asimilar document from
another State; (b) aform of identification containing a photograph establishing identity (such as
an employee identification card); (c) a birth certificate or other document confirming birth that is
admissible in a court of law and established identity; (d) United States citizenship papers; (e) a
United States passport; (f) official mail addressed to the person by name from a governmental
agency; (g) acopy of acurrent utility bill, bank statement, government check, paycheck, or other
government document showing the name and address of the voter; or (h) any other form of
identification approved by the Secretary of State’s office.>*

20. Furthermore, voters who neither had their registration certificate nor had any of the

alternative forms of identification could cast aregular ballot if a poll worker attested to the

voter’s identity.*®

3 Trial Tr. 342:24-343:6 (Ingram) (Day 7).

¥ Tex. Elec. Code § 15.004(a), (c).

3 pL.883 (Election Advisory No. 2013-08 (July 29, 2013)).

% PL471 § 30 (HB 331); PL044 § 14 (SB 14) (striking relevant text).

% PL471 § 27 (HB 331); PL044 § 21 (SB 14) (repealing relevant provision).

10
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21.  County clerks with extensive experience in administering elections believe that the
previous identification requirements were sufficient to serve all legitimate state interestsin
ensuring fair and accurate elections.®

V. SB14IMPOSESSTRICTER REQUIREMENTSTHAN OTHER PHOTO VOTER
ID STATES

22. About two-thirds of the States enforce some form of a voter identification requirement
for in-person voting, but only a minority of these States, including Texas, enforces a strict photo
ID requirement.*’

23. In considering the enactment of SB 14, the Texas Legislature focused on the only two
States that, at the time, maintained strict photographic voter identification laws, Georgia and
Indiana® Even with respect to those states, neither law contains the same barriers to voting
created by SB 14. Other photographic voter identification laws enacted since 2011 also contain
avariety of ameliorative provisions not found in SB 14.%

24. Unlike Texas, Georgia permits voters to establish identity using any photo identification
card issued by any state in the United States or federal entity authorized to issue ID; any
employee |D with a photo issued by the United States, Georgia, a Georgia sub-jurisdiction, or

any other public entity in Georgia (including state colleges and universities); or atribal ID.*

% Trial Tr. 177:24-178:9 (Guidry) (Day 8); Newman Dep. 72:20-73:2.

3 Nat'| Conf. of State Legislators, Voter Identification Requirements/Voter 1D Laws,

http://www.ncsl .org/research/el ections-and-campai gns/voter-id.aspx.

% PL464 (Ind. SEA 483 (2005)); PL470 (Ga. SB 84 (2006)).

% pL 758 165 (Burden Corr. Rep.); Trial Tr. 102:22-103:2 (Martinez Fischer) (Day 1); Trial Tr. 326:12-
327:4 (Burden) (Day 3).

0 pL758 11 65-78 & fig.1 (Burden Corr. Rep.); Tria Tr. 324:20-326:11 (Burden) (Day 3); infra 1f 24-30.
* Ga. Code Ann. § 21-2-417(a)(2), (4), (6); PL758 1 68 (Burden Corr. Rep.).

11
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Georgia aso permits voters to establish identity using a Georgia driver’s license without regard
to its expiration date.*?

25. By statute, Georgia requires each county board of registrars to provide at least one place
in the county at which it shall accept applications for and issue Georgia voter identification cards
without afee®® Also by statute, Georgia requiresissuance of avoter identification card to
individuals who present a basic set of documents that may be obtained without cost.** SB 14
does not contain similar provisions.*®

26.  Any registered voter in Georgia may cast an absentee ballot without a specified reason
and without meeting an age or disability criterion.** Therefore, any voter who lacks photo 1D
necessary to meet Georgia s in-person voting requirements retains the ability to vote by mail
even if he or she cannot qualify to cast avalid ballot in person.

27. Unlike Texas, Indiana permits voters to establish identity using any document issued by
the United States or the State of Indianathat includes the voter’ s name and photograph and is
valid or has expired after the most recent general election.”” In the case of military or veterans
identification, identification without an expiration date is acceptable.*®

28. By statute, Indianawill count a provisional ballot if the voter who cast the ballot executes
an affidavit stating that he or she isindigent and unable to obtain proof of identification without

payment of afee.”® SB 14 does not contain asimilar provision.*

*2 Ga. Code Ann. § 21-2-417(a)(1); PL758 1 69 (Burden Corr. Rep.); PL759 1 17 (Burden Reply Rep.).
* Ga. Code Ann. § 21-2-417.1(a); PL758 ] 75 (Burden Corr. Rep).

* Ga. Code Ann. § 21-2-417.1(g).

> PLOO01 (SB 14).

“® Ga. Code Ann. § 21-2-381(b).

" Ind. Code § 3-5-2-40.5(a); PL758 1 67 (Burden Corr. Rep.).

*®Ind. Code § 3-5-2-40.5(b).

* Ind. Code § 3-11.7-5-2.5(c).
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29. SB 14 alows voters to use fewer forms of photo 1D to establish identity than many other
strict photo voter 1D states and notably omits student IDs and employee IDs.>* The Texas

L egislature specifically rejected amendments that would have permitted voters to establish
identity using photo IDs issued by high schools, colleges, universities, and employers.>

30.  SB 14 aso contains fewer ameliorative provisions than many other photo ID states. Most
notably, it does not require that there be alocation for obtaining acceptable ID without afeein
every county. Nor doesit contain a provision enabling voters who face a reasonable impediment
to obtaining ID to cast avalid ballot.>® Indeed, the Texas Legislature specificaly rejected an
exception for voters who are indigent and cannot obtain an acceptable | D without paying afee.>

V. HISPANIC AND AFRICAN-AMERICAN VOTERSARE SIGNIFICANTLY LESS
LIKELY TO POSSESSSB 141D

A. Overview

31 Hispanic and African-American registered votersin Texas are disproportionately less
likely than Anglo voters to possess any of the forms of photo 1D required under SB 14.%

32. In addition to statistical evidence establishing this disproportionality,® a number of low-
income, minority witnesses testified as to how, for years, they have functioned without SB 14

|Ds and, sometimes, even the documents needed to apply for such identification.*’

%0 PL0O01 (SB 14).

°L PL 758 11 67-68, 71-72 (Burden Corr. Rep.); Trial Tr. 324:11-325:13, 326:24-327:4 (Burden) (Day 3).

%2 PL011 (Tex. Sen. J., 82d Leg., Regular Sess,, at 118 (5th Day Continued)); PL034 (Tex. H.J., 82d Leg.,

Regular Sess., at 982 (40th Day)).

3 PL758 11 73-78 & fig.1 (Burden Corr. Rep.); Trial Tr. 325:1-326:11 (Burden) (Day 3).

> PLO11 at 34-35 (Tex. Sen. J., 82d Leg., Regular Sess., at 118 (5th Day Continued)).

zz Infra 1 56-86, 97-121; Trial Tr. 254:20-255:7 (Veasey) (Day 1).

Id.

> E. Martinez Dep. 56:20-62:22; Sanchez Dep. 8:13-11:8; Eagleton Dep. 18:6-21:5, 27:10-28:13, 45:16-

47:10, 88:22-89:6, 106:5-19, 121:22-123:14, July 11, 2014; PL1095 (Eagleton Video Excerpts); Holmes

Dep. 9:5-12:4, 18:13-24, 34:10-35:15, July 10, 2014; PL1094 (Holmes Video Excerpts); Bingham Dep.
(Cont’'d...)
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33.  Theindividual witnesses also highlight the relationship between socioeconomic
conditions and not having a qualifying SB 14 1D.*® For example, Ramona Bingham went
without a Texas driver license for roughly four years because of outstanding traffic-related
tickets and car insurance surcharge fees that she could not afford to pay.> Similarly, Lionel
Estrada has been unable to renew his driver license that expired in January 2013 because he has
been unable to pay outstanding surcharges.®®

34.  Witnesses employed by non-profit organizations that provide assistance to low-income
Texas residents and alocal elected official representing predominantly low-income, minority
community testified that a significant number of low-income registered votersreside in Texas
without possessing SB 14 I Ds or the documentation needed to obtain SB 14 IDs.®* They also
testified that the low-income voters without |Ds whom they serve and work with are
disproportionately African American or Hispanic.®?

35. For example, KristinaMora, aformer Senior Caseworker at the Stewpot, a non-profit

servicing chronically and episodically homeless clients in the Dallas-Fort Worth area, testified

8:8-11:17, 12:1-6, 14:16-16:16, July 29, 2014; PL1091 (Bingham Video Excerpts); Taylor Dep. 18:8-12;
Estrada Dep. 11:16-19; Margarito Lara Dep. 32:11-13; Davis Dep. 63:4-64:2; Trial Tr. 105:25-107:4
108:21-23 (Mendez) (Day 2); Tria Tr. 21:12-22:5 (Davis) (Day 4); Trial Tr. 166:3-18, 169:1-3, 169:16-
170:10, 171:16-22, 174:9-17 (Espinoza) (Day 6).

% Eagleton Dep. 18:6-21:5, 27:1-25; PL 1095 (Eagleton Video Excerpts); Bingham Dep. 16:10-16;
PL1091 (Bingham Video Excerpts); Sanchez Dep. 8:13-10:20, Aug. 6, 2014; Mendez Dep. 16:3-16.

% Bingham Dep. 14:6-16:16; PL1091 (Bingham Video Excerpts).

% Estrada Dep. 69:2-6; Trial Tr. 134:24-135:20 (Estrada) (Day 3).

® Davis Dep. 52:3-21, 58:18-60:13, 62:3-65:12, 73:3-16, July 16, 2014; Buchanan Dep. 39:2-40:2, 49:21-
52:3, 57:18-59:25, 118:12-21, July 15, 2014; Guzman Dep. 60:24-66:2; Trial Tr. 361:4-24, 363:8-364:1,
376:4-15 (Guzman) (Day 3).

62 Buchanan Dep. 92:9-93:4, 121:6-21; Trial Tr. 358:11-21 (Guzman) (Day 3); Trial Tr. 270:8-13; 284:9-
285:11 (White) (Day 2) (explaining that approximately eighty percent of Christian Assistance Ministry’s
clients are minorities, and that, of its two locations, the one located in a predominantly minority area
spends probably half or more of its resources on ID recovery, whereas the other, located in a mostly-
Caucasian area, spends almost no resources on D recovery).
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that Stewpot’s clients are “predominantly African-American,” and that “on adaily basis’ she and
her colleagues encounter clients who have not had any forms of ID in their possession for more
than four months.®> She also explained that on adaily basis, the Stewpot has to turn away large
numbers of low-income, minority individuals who need financial or other assistance in obtaining
SB 14 |Ds and/or supporting documents.®*

36. L ow income, minority voters who were required to cast a provisional ballot because they
lack SB 14 ID testified that they were unable cure their ballot. Some of these voterstestified that
they were unaware or confused about the steps necessary to cure their provisional ballot. ®
Others said that while they understood that they had to cure their provisional ballot for it to be
counted, they were unable to cure within six days of the election.®® All of these voters were
bitterly disappointed when their provisional ballot was not counted because of SB 14's 1D
requirement.®’

37. Indeed, while SB 14 provides voters just afew daysto cure their provisional ballots,
professionals providing assistance to those seeking to obtain an official state photo ID testified
that it can routinely take many months for low-income individuals to acquire such an ID even

with their assistance.® For instance, one of these professionals testified, “[T]here are alarge

® Trial Tr. 125:19-126:3 (Mora) (Day 2).

® Trial Tr. 128:19-131:13 (Mora) (Day 2).

% Eagleton Dep. 32:5-33:11, 42:9-43:8; PL 1095 (Eagleton Video Excerpts); Holmes Dep. 17:10-20:11,
20:21-23:1, 23:15-24:2; PL 1094 (Holmes Video Excerpts); Washington Dep. 22:21-25:25; PL 1093
(Washington Video Excerpts); Trial Tr. 364:25-365:11 (Guzman) (Day 3).

® Bingham Dep. 33:22-39:22; Trial Tr. 358:13-19 (Farinelli) (Day 6).

87 Washington Dep. 22:1-19; PL 1093 (Washington Video Excerpts); Bingham Dep. 39:12-39:22, 138:20-
139:11; PL1091 (Bingham Video Excerpts); Eagleton Dep. 32:15-33:11; PL 1095 (Eagleton Video
Excerpts); Holmes Dep. 115:21-116:11; PL1094 (Holmes Video Excerpts).

® Trial Tr. 278:5-16 (White) (Day 2); Tria Tr. 126:16-24 (Mora) (Day 2); Davis Dep. 62:3-13.
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number of clients, probably between 15, maybe 20 percent of the clients that we seethat it’s
going to take more than four months to obtain the Texas ID, due to the different barriers.. . "%
38. In addition to burdening individual voters, SB 14 aso has a broader impact on election
outcomes in ways that disproportionately affect minority communities. For example, Edcouch
City Councilmember Daniel Guzman testified that SB 14 had a“tremendous]]” impact on
election outcomes in his predominantly L atino, socio-economically depressed community.”™
Councilmember Guzman testified that in a recent election, where roughly 1,200 votes were cast,
SB 14 likely affected a number of election outcomes because the ID requirement prevented a
significant number of voters from voting.”

39. Dr. Stephen Ansolabehere, and Drs. Matt Barreto and Gabriel Sanchez, conducted
statewide analyses of voters or potential votersin Texasin order to assess the likelihood that
Hispanic, African-American, and white voters possess SB 14 ID. Using differing but
complementary methodologies, Dr. Ansolabehere and Drs. Barreto and Sanchez arrived at the
same conclusion: Hispanic and African-American voters are significantly less likely than Anglo
voters (i.e., non-Hispanic whites) to possess SB 14 I1D.” Dr. Ansolabehere examined the
population of Texas registered voters, and used database matching to determine which voters
have at least one of the forms of SB 14 ID according to the state and federal databases that

record the holders of these ID. Drs. Barreto and Sanchez conducted a telephone survey of a

sample of voting age citizensin Texas.

% Trial Tr. 126:16-24 (Mora) (Day 2)

" Trial Tr. 358:16-21, 368:4-370:5, 375:9-376:3 (Guzman) (Day 3).
.

2 Infra 11 44-86, 89-103.
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40.  Theestimates by race of registered voters lacking SB 14 1D performed by Dr.
Ansolabehere are confirmed by analyses performed by Dr. Herron, Dr. Bazelon, and Dr.
Webster.”®
41.  Theracial disparities found also comport with nationwide studies of driver license
possession performed by the AAA Foundation for Traffic Safety of Americans aged 18 to 20 and
the Black Y outh Project of American youth aged 18 to 29, which both found lower rates of
driver license possession among Hispanics and African-American youths than among Anglo
youths.”

B. Dr. Ansolabeher e s Database M atching and Multiple M ethods of

Demographic Analysis Demonstrate That There Are Statistically Significant
Racial Disparitiesin ID Possession

42. Dr. Stephen Ansolabehere, a Professor of Government at Harvard University, performed
a database matching analysisin order to assess whether each of the approximately 13.5 million
individual registered votersin Texas possess SB 14 ID and whether these individual voters
qualify to apply for adisability exemption.”

43. Dr. Ansolabehere then used multiple methods to estimate the racial composition of the set
of registered votersin Texas who lack SB 14 1D, along with those who do not qualify for a
disability exemption and those who do not qualify to vote by mail on account of age.”

1. Dr. Ansolabeher € s database matching methodol ogy

44, In this case, Dr. Ansolabehere performed a database matching analysis, meaning that he

electronically compared records from multiple sources to seeif records of individualsin one

** Infra 11 50-56, 104-121.

™ PL 758 11 47-48 (Burden Corr. Rep.).

"> Infra {1 44-55; Trial Tr. 129:11-130:3, 144:5-8 (Ansolabehere) (Day 1) (noting that the 13.5 million
records were captured on January 15, 2014).

"® Infra 17 131-134, 144-150.
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database were “matched” to arecord in another database. For this analysis, he performed a
database matching analysis that compared registered voters from Texas' s voter registration
database, the Texas Election Administration Management System (TEAM), to the Texas and
federal identification databases for all types of acceptable photo 1D, and to the federal disability
databases that address the types of disability that may qualify an individual voter to apply for a
disability exemption.”

45.  Database matching is a methodology routinely used in academic analysis.”®

46.  The State of Texasitself regularly matches TEAM to other state and federal databasesto
identify and remove deceased voters, voters who have moved, and voters who have felony
convictions.”

47.  Texasitself had matched TEAM against DPS records in July 2013 to determine “where
non matches might be concentrated so that the Secretary of State could target mobile EIC units to
those areas.”®

48. Dr. Ansolabehere’ s matching analysis connected voter records in TEAM to records from
DPS databases for holders of Texas driver licenses, personal identification cards, concealed
handgun licenses, and election identification certificates. Dr. Ansolabehere received extracts of
each of these Texas databases and matched the records himself between TEAM and DPS. For

the federal forms of identification, Dr. Ansolabehere provided each relevant federal agency with

detailed written instructions, as well as sample programming code. Dr. Ansolabehere did the

" Infra 11 48-55; Tria Tr. 129:11-20 (Ansolabehere) (Day 1).

8 PL752R 1 12, 50-51 & nn. 11-20 (Ansolabehere Corr. Supp. Rep.); PL768 at 3-4 (Herron Rep.); Trial
Tr. 131:20-132:3 (Ansolabehere) (Day 1).

" PL901 at 60-68 (Defs.” Responsesto Pls. 1st Interrogs.) (Responses 18-19).

8 p| 901 at 63 (Defs.” Responsesto Pis. 1st Interrogs.) (Response 18).
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same with regard to federal disability determinations that establish eligibility for disability
exemptions under SB 14.%

49, Persons who conducted or supervised the matching at each federal agency completed
sworn declarations attesting that they followed the instructions that they received, and
representatives of each agency testified during deposition that they had significant experience
with database matching, that they followed all instructions provided to them, and that no issues
occurred that would have affected the integrity of the matching results produced.

50. Dr. Ansolabehere’ s database matching methodology produced robust and reliable
results.®

51 First, Dr. Ansolabehere’ s methodol ogy, or overall matching “agorithm,” involved
detailed field standardization steps that were applied to all of the databases being matched.®*
Academic research shows that the types of standardizations performed by Dr. Ansolabehere
improve the quality of the matching results.®

52.  Second, the matching algorithm that Dr. Ansolabehere developed relied on the
construction and use of multiple identifiers for each record being matched. Thus, for each single
voter record in TEAM, up to 13 separate identifiers were constructed using different

combinations of data related to the voter’ s address; date of birth; gender; first, middle, and last

8 PL752R 11 15-18, 31-32 (Ansolabehere Corr. Supp. Rep.).

% PL913 (Smith Decl.); PL914 (Baydush Decl.); PL910 (Mims Decl.); PL912 (Rudolph Decl.); PL911
(Oshinnaiye Decl.); PL918 (Strausler Decl.); Smith Dep. 13:17-21, 14:12-19, 15:12-23, 24:9-25:16,
25:23-26:18, 41:21-23, 43:9-44:1, Jduly 17, 2014 (VA); Mims Dep. 17:25-18:21, 31:11-32:16, 38:6-11,
42:12-21, 43:17-45:3, 53:7-15, 65:5-20, July 17, 2014 (VA); Baydush Dep. 16:12-17:24, 62:3-21, 66:2-
7, duly 22, 2014 (SOS); Rudolph Dep. 18:7- 19:2, 28:25-30:6, 35:11-36:15, 47:14-17, July 16, 2014
(DOD); Strausler Dep. 16:1-3, 16:12-17:2, 35:11-37:3, 42:15-24, 74:11-19 (SSA); Oshinnaiye Dep. 15:6-
25, 26:7-27:18, 30:12-19, 31:7-25, 47:2-6, 51:24-52:15, July 22, 2014 (USCIS).

% I nfra 9 51-55.

8 Trial Tr. 137:19-20 (Ansolabehere) (Day 1); PL752R 1 50 (Ansolabehere Corr. Supp. Rep.).

8 pL752 11 50-51 (Ansolabehere Supp. Rep.); Trial Tr. 138:9-12 (Ansolabehere) (Day 1).
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names; social security number; and Texas Driver License Number.®® A voter record in TEAM
that was matched, using any one of these identifiers, to arecord in any one of the Texas and
federal ID databases was treated as a match; once this match was established, it then did not
matter whether use of the other identifiers did or did not produce a match for that same 1D
database, or whether a match was found for any other of the ID databases.?”

53. Multiple identifiers are widely used in academic fields that employ database matching,
including public health research. This methodology has been shown to yield high rates of
accurate matches. Matching on multiple identifiers constructed from athree or four different
field types (various combinations of name, age, address, and date of birth, aswell as Social
Security number and Texas Driver License number) means that the algorithm makes exhaustive
use of all available information to generate accurate linkages between records. By using
multiple identifiers, the algorithm ensures that matches can still be made notwithstanding
typographical errors, incomplete information, and variations between databases as to the form of
aperson’s name.®

54.  Third, Dr. Ansolabehere’ s algorithm employed a technique called “ one-to-many”
matching. This methodology, in combination with the use of multiple identifiers, guards against

false negatives—i.e., failure to match records that should be matched.®® Thus, for example, if

% Trial Tr. 138:15-139:12 (Ansolabehere) (Day 1).

8" PL752R 1152, Table V.1 (Ansolabehere Corr. Supp. Rep.); Tria Tr. 141:2-7 (Ansolabehere) (Day 1).
% pL752R 53 (Ansolabehere Corr. Supp. Rep.); Trial Tr. 138:22-140:16 (Ansolabehere) (Day 1).
 Trial Tr. 140:19-22, 141:11-18, 142:2-15 (Ansolabehere) (Day 1). Dr. Ansolabehere validated the
accuracy of matching on his age, name, date of birth and gender primary combinations against matching
on full social security number and found that the two approaches were functional equivalents. His
approach of using both constructed combinations and social security number, in addition to DPS ID
number where available, resultsin avery low rate of false negatives (i.e., failure to connect records that
should have been matched). PL752R 11 176-80 (Ansolabehere Corr. Supp. Rep.); Trial Tr. 172:22-
173:11 (Ansolabehere) (Day 1).
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there were one Texas voter named John Smith, with a birthday of Jan. 1, 1960, but two Texas
Driver License holders with this name and birth date, a match would still be made. Voter John
Smith is deemed to have a driver license, and there is no need to determine which driver license
record is his. %

55. Fourth, Dr. Ansolabehere’ s matching algorithm ensured that persons that DPS considers
to be dead are not included on the No Match List. Instead, deceased voters were removed from
further analysis after matching occurred. Thus, where a TEAM record matches to a DPS record
that the State of Texas has marked as deceased, Dr. Ansolabehere noted this information to allow
for the exclusion of the deceased from further analysis of the population of voters actually
affected by SB 14’ s requirements.**

2. Over 600,000 registered votersin Texaslack SB 141D

56. Dr. Ansolabehere concluded that there are approximately 608,470 registered votersin
Texas who do not possess acceptable SB 14 ID.%* This figure represents 4.5% of al registered

voters. These 608,470 voters make up Dr. Ansolabehere’s “No Match List.”*

% PL752R 1 53 (Ansolabehere Corr. Supp. Rep.); Trial Tr. 141:6-7 (Ansolabehere) (Day 1).
°1 PL752R {55 (Ansolabehere Corr. Supp. Rep.); Trial Tr. 143:9-144:2 (Ansolabehere) (Day 1).
%2 The No Match number that Dr. Ansolabehere testified to at trial was 786,727, based on the analysis set
out in his August 15, 2014 Supplemental Report. See PL 752 (Ansolabehere Supp. Rep.). On September
9, 2014—aweek after Dr. Ansolabehere had testified at trial—Defendant Texas Department of Public
Safety served amended answers to written deposition questions, in which it changed its answer asto the
meaning of one field in the DPS database in a manner that impacted whether certain records were valid
for matching. Tria Tr. 7:3-24, 10:23-11.5 (Day 6). Dr. Ansolabehere’ s August 15, 2014 Supplemental
Report had had treated Texas driver license and identification card records with numerical valuesin the
“license_surrendered” field as not valid for matching, based on the understanding that those cards were no
longer in the physical possession of the person to whom they were originally issued. The amended
deposition answers indicated that the “license_surrendered” field does not relate to whether or not a Texas
driver license or identification card had been surrendered to DPS, but whether an out-of-state card had
been surrendered. PL752R 1 4 (Ansolabehere Corr. Supp. Rep.). Asaresult, Dr. Ansolabehere
conducted the matching process again and submitted a revised report on September 16, 2014, taking
account of DPS's changed answer and not excluding records with indicatorsin the “license_surrendered”
field. Trial Tr. 7:4-8:12 (Day 7) (setting out joint stipulations of the parties regarding DPS' s changed
(Cont’d...)
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3. The morethan 608,000 registered voterswithout SB 14 1D are
disproportionately Hispanic and African American

57.  After identifying the total number of voters who likely do not possess required SB 14
photo 1D, Dr. Ansolabehere conducted four different types of analysisto identify any racial
disparitiesin rates of possession of SB 14 ID. These analyses were necessary because TEAM
does not contain race information self-reported by registrants.**

a. Ecological regression found statistically significant racial
disparitiesin SB 14 1D possession

58.  Thefirst demographic analysis correlated the No Match List to racia datafrom the U.S.
Census Bureau. Thefirst step in this process was to use “geocoding” to identify the census area
(block group) in which each Texas registered voter lives (using voter addresses listed in
TEAM).* Dr. Ansolabehere then used a statistical method, called ecological regression, to
estimate the percentage of non-Hispanic white (Anglo) registered voters, Hispanic registered
voters, and African-American registered voters who lack SB 14 photo ID. This method relies on
the precise manner in which the geocoded no-match voters are distributed across Texas, together

with Census data on the precise manner in which citizens of voting age, by race and ethnicity,

answers and correction of expert reports). Dr. Ansolabehere' s September 16, 2014 Corrected
Supplemental Report affirmed that while certain figures had changed from those he testified to at trial,
none of his ultimate conclusions were impacted. PL752R 1 4 (Ansolabehere Corr. Supp. Rep.).

% PL752R 1 7, 63, Table V1.2 (Ansolabehere Corr. Supp. Rep.). In calculating the percentage of
registered voters who do not have an acceptable SB 14 1D, Dr. Ansolabehere excluded from his analysis
voters who matched to DPS records of persons marked as deceased. Removing these deceased voters
reduces the total number of registered Texas voters from 13,564,416 to 13,487, 594. 1d.

% PL752R 15 (Ansolabehere Corr. Supp. Rep.); Trial Tr. 133:8-12 (Ansolabehere) (Day 1).

% PL766 1 21 (Ghitza Rep.); Trial Tr. 149:8-23 (Ghitza) (Day 2). Catalist, LLC, adata utility company
that provides election-related data, conducted the geocoding of Texas' s voter registration list using
standard, pre-existing software. The process of geocoding was entirely mechanical and involved no
exercise of discretion. Catalist’s geocoding software is entirely separate from its race estimation
software. Id. at 150:3-151:12 (Ghitza) (Day 2).
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are distributed across Texas.*® Ecological regression iswidely used in Voting Rights Act cases
and has been relied upon by the Supreme Court and the Fifth Circuit to measure racial
differencesin voting patterns.®”’

59. Ecological regression isavalid and accurate method by which to estimate the share of
Anglo, Hispanic, and African-American voters who lack SB 14 ID.%®

60. Ecological regression estimates that, among the 608,470 registered voters who make up
the No Match List, 2.0% of Anglo registered voters do not match to any record in the state and
federal 1D databases (hereinafter, referred to aslacking SB 14 ID). In contrast, an estimated
5.9% of Hispanic registered voters and 8.1% of African-American registered voterslack SB 14
ID.*®

61. Stated differently, Hispanic registered voters are 195% more likely than Anglo registered
votersto lack SB 14 ID, and African-American registered voters are 305% more likely than
Anglo registered votersto lack SB 14 1D.*®

62.  Thedisparities between Anglo registered voters and Hispanic registered voters, and

between Anglo registered voters and African-American registered voters, are statistically

significant and highly unlikely to have arisen by chance.’™

% p|752R 111 66-67 (Ansolabehere Corr. Supp. Rep.).

9 PL752R 1 21(Ansolabehere Corr. Supp. Rep.); Thornburg v. Gingles, 478 U.S. 30, 53-61 (1986);
Teague v. Attala Cnty., 92 F.3d 283, 285 (5th Cir. 1996); Houston v. Lafayette Cnty., 56 F.3d 606, 612
(5th Cir. 1995); Trial Tr. 132:12-16, 133:23-134:1 (Ansolabehere) (Day 1).

% Trial Tr. 132:12-17, 133:14-134:1, 150:16-18 (Ansolabehere) (Day 1).

% PL752R 68, Table VI.1 (Ansolabehere Corr. Supp. Rep.).

100 p| 752R, Table V1.1 (Ansolabehere Corr. Supp. Rep.).

101 p|_752R ] 70 (Ansolabehere Corr. Supp. Rep.).
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b. The statistically significant racial disparitiesidentified using
ecological regression are confirmed using homogeneous block
group analysis

63.  The second type of demographic analysis performed by Dr. Ansolabehere was to look at
the race of persons who lack an SB 14 1D and who live in homogeneous block groups. Such
block groups are census block groups that are highly homogeneous for one racia group,
specifically more than 80% white, black, or Hispanic.'®

64. Homogeneous block group analysisis a standard methodology in political science and
other social sciences.'®

65. Homogeneous block group analysis estimates that approximately 11.5% of African-
Americans and 8.6% of Hispanics do no possess an acceptable ID under SB 14, compared to
3.1% of white registered voters.'® These results are also statistically significant and highly
unlikely to have arisen from chance.

C. Theracial disparitiesidentified using ecological regression and
homogenous block group analysis are also confirmed by a

third analysis, using Catalist estimates of the race and ethnicity
of individual registered votersin Texas

66.  Thethird type of demographic analysis conducted by Dr. Ansolabehere used estimates of
the race/ethnicity of each registered voter in Texas compiled by Catalist LLC, an election data
utility company. Catalist maintains a national database of voting-age persons, the data for which
are obtained from official voting rollsin all 50 states, as well as national commercial and

consumer databases. Catalist combines publicly-available data, such census data, with private

192 Trial Tr. 150:3-7 (Ansolabehere) (Day 1).

193 Trial Tr. 134:5-12, 150:3-24 (Ansolabehere) (Day 1).

104 P 1100R (Racial Disparity Comparative Chart); PL752R 1 69, Table V1.1 (Ansolabehere Corr. Supp.
Rep.); Tria Tr. 150:2-10 (Ansolabehere) (Day 1).
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data and data modeling to track individual-level information on avariety of voter participation
and demographic attributes.'®

67. For states such as Texas that do not have self-reported race on their voter rolls, Catalist
relies on a statistical model that uses information about a person’s name in combination with
census information about where that person lives to determine the person’ s likely race and
ethnicity. In addition to assigning an estimated race, Catalist provides confidence scores for each
racial estimate.'®

68.  Catalist has conducted extensive validation of the accuracy of the model it uses, which
Catalist obtains from athird-party vendor. Specifically, Catalist has compared self-reported race
information that nine states have collected for their registered voters with the results of their
statistical model to confirm the model’ s accuracy and reliability.’”” Based on validations
conducted in 2014 with the voter rolls of these nine states, Catalist has found that for records that
the model assigns the highest race confidence scores, the model’ s racial estimates match the
voters self-reported race with 90% or greater accuracy.'®

69.  Approximately 60% of all African-American votersin the nine-state validation dataset
had the highest or second-highest confidence score assigned to their race estimate. For these
African-American voters, the model was accurate 93% of the time for those with the highest
rating, and correct 81% of the time for those with the second highest rating. 68% of al Hispanic
voters had the highest or second-highest confidence score assigned to their race estimate. The

model was 90% accurate as to Hispanic voters with the highest rating, and correct 77% of the

1% B 766 16 (GhitzaRep.); Tria Tr. 147:1-9 (Ghitza) (Day 2).

196 B 766 1 7-13 (Ghitza Rep.); Trial Tr. 154:19-155:12 (Ghitza) (Day 2).

197 See PL766 111 7, 9, 15 (Ghitza Rep.); Trial Tr. 155:13-156:7 (Ghitza) (Day 2).
108 See PL 766 1] 14-15 (Ghitza Rep.); Trial Tr. 157:5-161:17 (Ghitza) (Day 2).
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time for those with the second highest rating. 91% of Anglo voters were assigned one of the two
highest confidence ratings, the highest of which was correct 97% of the time, and the second
highest of which was correct 91% of thetime. *® The results of the 2014 validations establish
the validity and reliability of this method of predicting the race of individual Texas voters.*°

70.  Theaccuracy and validity of Catalist’s demographic datais further supported by the fact
that Catalist data are widely used in academic research on registration and voting and have been
vetted for publication in peer-reviewed journals.***

71. Reliance on estimates provided by Catalist is avalid and accurate method by which to
estimate the race of individual voters whose TEAM records could not be matched to state and
federal identification databases."

72. Using Catalist, Dr. Ansolabehere estimated that approximately 3.6% of registered Anglo
voterslack SB 14 ID. In contrast, 5.7% of Hispanic registered voters and 7.5% of African-
American registered voters do not have SB 14 ID. These differences are statistically significant
and highly unlikely to have arisen by change.™®

73. Put another way, Hispanic registered voters are 58% more likely than Anglo registered
votersto lack SB 14 ID, and African-American registered voters are 108% more likely than
Anglo votersto lack SB 14 ID.**

74.  That someindividual voters' race will be misclassified by virtue of the fact that the

Catalist race assignments are estimates does not undermine the aggregate reliability of this data

109 spe PL 766 1] 14-15 (Ghitza Rep.); Tria Tr. 157:5-162:13 (Ghitza) (Day 2).

19 oee PL 766 1 15 (Ghitza Rep.); Trial Tr. 161:21-162:13 (Ghitza) (Day 2).

11 See PL752R 145 (Ansolabehere Corr. Supp. Rep.); PL766 1 16 (Ghitza Rep.); Trial Tr. 163:3-8
(Ghitza) (Day 2).

12 qypra 1 54-58.

13 p| 752R 1 72-73, Table V1.2 (Ansolabehere Corr. Supp. Rep.).

14 P 752R 1 72-73, Table V1.2 (Ansolabehere Corr. Supp. Rep.).
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and methodology.**> Measurement error in the classification of race—for example, that some
white voters are estimated to be black, while some black voters are estimated to be white—will
bias the results toward finding no racial disparity. Misclassification under such circumstances
will make the two groups appear more similar in terms of the variable being studied (here, ID
possession), than they actually are.*®

75.  Dr. Ansolabehere also examined the subset of the No Match List for which Catalist
reportsits highest level of confidence as to race/ethnicity identification. The gap in ratesfor 1D
possession between Hispanic and Anglo voters, and African-American and Anglo voters,
widened when looking only at this subset of voters. For this group, Hispanic registered voters
are 84% more likely to lack ID than Anglo registered voters, and African-American registered
voters are 200% more likely to lack ID than Anglo registered voters.™” That the racial disparity
increased when looking only to the highest confidence level estimates confirms that any
misclassification by race in the Catalist estimates narrows, rather than heightens, the observed
racial disparitiesin ID possession.™®

76. Defendants attempted to call into question the reliability of the Catalist race estimates
through the testimony of John Crawford, the Manager of Licensing Services Applications at the
Texas Department of Public Safety. Crawford testified regarding a previously undisclosed
database match that other, unidentified personnel at DPS conducted between TEAM and the DPS

database. After matching registered voter and DPS records, unnamed DPS personnel compared

Y5 Trial Tr. 152:11-18, 153:8-154:23 (Ansolabehere) (Day 1).

Y8 Trial Tr. 153:13-154:23 (Ansolabehere) (Day 1); Trial Tr. 164:9-165:9 (Ghitza) (Day 2). PL752R
105 (Ansolabehere Corr. Supp. Rep.).

17 P 752R 9107, Table V11.2 (Ansolabehere Corr. Supp. Rep.).

Y8 Trial Tr. 153:8-154:23, 227:21-229:12 (Ansolabehere) (Day 1).

27



Case 2:13-cv-00193 Document 610 Filed in TXSD on 09/18/14 Page 33 of 353

the race listed in the DPS database for each voter matched to a form of DPS-issued ID, and the
race that Catalist had estimated for that voter.™

77.  Theresults of the Crawford/DPS matching exercise are unreliable and in no way serveto
undermine the validity of the Catalist race estimates.*® The race data collected by DPS
regarding licensed drivers and ID holders are critically flawed in that no one was able to self-
report their race/ethnicity as Hispanic until May 2010. Prior to that point, Hispanics were forced
to choose from one of the following options: American Indian/Alaskan Native, Asian/Pacific
Islander, Black, Other, and White. The effect of disallowing Hispanicsto self-identify as such
until 2010 means that DPS' s data significantly understate the number of Texas license and ID-
holders who are in fact Hispanic.*** The DPS/Crawford analysis would identify just over

800,000 registered voters holding DPS licenses/I Ds as Hispanic, notwithstanding the fact that, as

19 Trial Tr. 10:18-12:23, 13:14-15:8, 25:22-26:22 (Crawford) (Day 8).

120 The existence of this match as conducted by DPS was disclosed to plaintiffs approximately 24 hours
prior to Mr. Crawford’ s testimony, in violation of the scheduling order and the Federal Rules regarding
expert disclosures. See Fed. R. Civ. P. 26(a)(2). Moreover, Mr. Crawford’ s testimony is not proper lay
testimony because he had no personal knowledge of the match that was conducted. See F.R.E. 701(a),
(c). Hewas neither aware of all matching criteria used, nor did he have the ability to personally review
the programming code that others wrote for conducting the match. Trial Tr. 10:18-12:23, 13:14-15:8,
25:22-28:23, 29:12-30:17 (Crawford) (Day 8). In addition, the fact that no witness with personal
knowledge was ever disclosed and available to testify as to the matching process actually undertaken is
particularly concerning given the serious programming errors that DPS has made in this litigation with
respect to itsinitial data production wherein DPS failed to produce over 3.1 million records for DPS ID
holdersto plaintiffs. Id. at 31:23-33:7, 33:22-35:6. Indeed, in reliance on others at DPS, Mr. Crawford
had previously provided the Court with an inaccurate sworn summary regarding the magnitude of DPS's
initial programming error. See ECF No. 431-1 at 5 (Crawford Declaration); Trial Tr. 35:20-38: 8
(Crawford) (Day 8).

121 In correspondence to the Department of Justice, Texas's Director of Elections, Keith Ingram,
previousy explained that “identify[ing] Hispanic voters by matching voter registration lists with lists of
licensed drivers and personal ID holders produces inaccurate and unreliable data” because of the
unavailability of a Hispanic option until 2010. He continued to explain that in light of that recent change,
“the number of Hispanic ID-holdersin Texasis exponentially higher than the DPS's raw dataindicates’
and that it “isimpossible to identify which racial classification Texans of Hispanic descent selected on ID
applications completed prior to May 2010" and accordingly, “DPS's datafor racial classification other
than Hispanic are no doubt significantly distorted.” PL942 at 2 (Ingram Letter to DOJ of Jan. 12, 2012).
Trial Tr. 41:15-42:3 (Crawford) (Day 8).
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of 2012, there were more than 2.9 million registered voters with Spanish Surnames in the State
of Texas.'?? Thus, any effort to call into question the accuracy of Catalist’s Hispanic estimates
based on DPS data must be rejected. I1n addition, while the lack of a Hispanic self-reporting
option no doubt affects the accuracy of the other DPS racial categories (because self-identified
Hispanics may have chosen White or Black, for instance), the concordance between the Catalist
estimates and the DPS self-reported data for Whites and Blacks is actually quite high, according
to the DPS/Crawford analysis.**

4, A fourth analysis, using the TEAM identifications of which voters

have Spanish-surnames, also confirmsthe disparity in SB 14 1D
possession between Hispanic and Anglo voters

78. Dr. Ansolabehere further validated his racial/ethnic results by analyzing the No Match
List in combination with Texas' s own “Spanish Surname” identifications of registered voters. In
TEAM, the Texas Secretary of State records whether or not each registered voter has a* Spanish
Surname,” based on alist of Spanish surnames produced in 2000 by the U.S. Census Bureau.
The Texas Legidative Council has noted that “most sources agree that the match between people
who have Spanish surnames and those who consider themselves Hispanic is relatively good in
n124

Texas.

79.  Voterswho have been designated in TEAM as having a Spanish surname are 41% more

122 Compare DEF2746 (Crawford/DPS Demonstrative) with PL1161 (Texas Legislative Council C235
Redistricting Plan) & PL1162 (SSVR Demonstrative Using Texas Legislative Council Data). Trial Tr.
35:20-38: 8, 46:21-49:3, 49:16-52:4 (Crawford) (Day 8).

128 DEF2746 (Crawford/DPS Demonstrative); Tria Tr. 58:10-59:19 (Crawford) (Day 8) (explaining that
the Crawford/DPS demonstrative showed that Catalist and DPS race | Ds was the same 95.6% of the time
for those classified as Catalist as Black with the Highly Likely confidence level, and were the same
79.2% and 65.5% of the time from those classified as Black by Catalist at the Likely and Possibly
confidence levels). The equivalent figures taken from the DPS/Crawford demonstrative for Whites
show a96.4 % overlap at the Highly Likely level, and a 92.2% overlap at the Likely confidence level.
These numbers are substantially similar to the validation estimates that Dr. Ghitza provided on behalf of
Catalist. See PL766 at 1 15 (Ghitza Rep.).

124 See PL694 at 10 (TLC Datafor 2011 Redistricting In Texas).
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likely to lack SB 14 1D than voters who did not have a Spanish surname (i.e., Anglos, African
Americans, and others). This analysis understates the difference between Anglos and Hispanics
because the group of registered voters without Spanish surnames includes African Americans
and, as shown, African Americans are substantially less likely than Anglos to possess SB 14 ID.
Even so, this gap is statistically significant and highly unlikely to have arisen by chance.*®
5. That theregression, homogeneous block group analysis, Catalist, and
Spanish Surname analyses all show largeracial/ethnic disparitiesin

SB 14 1D possession providesirrefutable support for the conclusion
that such disparities exist

80. The Catalist, ecological regression, homogeneous block group analysis, and Spanish
surname estimates each show the same pattern: that racial and ethnic minority registered voters
in Texas disproportionately lack SB 14 ID as compared to Anglo registered voters. ' The
similarity of the results using these four methods, especially asto the overall pattern, servesto
validate the accuracy and reliability of each of these estimation methods.™®” Viewed individually
and taken together, there can be no doubt that there are in fact statistically significant racial
disparitiesin rates of SB 14 ID possession.’®® A summary of the no-match percentages of
registered voters from each racial group, according to ecological regression, homogenous block

group analysis, Catalist, and Catalist High Confidence estimates are as follows:

Ecological Homogenous : Catalist High
, Catalist .
Regression Block Group Confidence
Anglo 2.0% 3.1% 3.6% 3.1%

125 p|752R 11 109-10, Table VV11.3 (Ansolabehere Supp. Rep.); Trial Tr. 157:2-15 (Ansolabehere) (Day
1).

26 Trial Tr. 135:16-21 (Ansolabehere) (Day 1); PL1100R (Racial Disparity Comparative Chart).

127 P 752R 80 (Ansolabehere Corr. Supp. Rep.); Trial Tr. 151:1-15 (Ansolabehere) (Day 1).

128 Trial Tr. 157:23-158:6 (Ansolabehere) (Day 1).
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Ecological Homogenous : Catalist High
. Catalist .
Regression Block Group Confidence
Hispanic 5.9% 8.6% 5.7% 5.7%
African American 8.1% 11.5% 7.5% 9.3%
6. Theracial disparitiesin ID possession ar e not the result of

“deadwood” on Texas svoter rolls

81. Dr. Ansolabehere also performed numerous sensitivity tests to ensure that the presence of
“deadwood” on Texas' s voter registration rolls—out-of-date voter registration records for
persons who have moved or died—did not correlate with or bias the racially disparate rates of SB
14 1D possession that he observed.'?

82. First, Dr. Ansolabehere analyzed the no-match rate by race after excluding voter
registration records that had been flagged by Catalist as individuals who are deceased, who are
deadwood, or who have a National Change of Address (NCOA) application on file with the U.S.
Postal Service.'® Statistically significant racial disparities remained, both using Catalist race

estimates and ecological regression, as shown below. ***

Ecological Regression Catalist
Anglo 1.9% 3.5%
Hispanic 5.9% 5.7%
African American 8.1% 7.5%

129 p|_752R 111 85-87 (Ansolabehere Corr. Supp. Rep.).

130 Trial Tr. 163:4-21, 164:8-166:9 (Ansolabehere) (Day 1).

131 P 752R 11 88-91, Tables VII.1.A & B (Ansolabehere Corr. Supp. Rep.); Trial Tr. 166:4-9
(Ansolabehere) (Day 1).
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83.  Second, Dr. Ansolabehere examined the effect of excluding votersidentified in TEAM as
“Suspense’ voters. Validly-registered votersin TEAM are classified as either “Active’ or
“Suspense.” A suspense voter is eligible to vote, but has been identified as someone who may be
removed (“purged”) in the future, typically because information has been obtained by election
officialsindicating that the voter may have moved to a new address (in-state or out-of-state)
without informing election officials of the new address and re-registering where necessary.**
When Dr. Ansolabehere examined only Active voters using both Catalist race estimates and
ecological regression, Hispanic and African-American registered voters were still lesslikely, at

statistically significant rates, to possess SB 14 |D.**

Ecological Regression Catalist
Anglo 1.4% 2.9%
Hispanic 5.9% 5.2%
African American 7.7% 6.7%

84.  Third, Dr. Ansolabehere removed all TEAM records that had matched to a DPS record
expired for more than 60 days. While an expired driver license may indicate that a person no
longer drives, it may also signal that the person is no longer living at the residence listed for the
expired license. Here again, using both Catalist estimates and ecological regression, Hispanic
and African-American registered voters lacked SB 14 ID at statistically significant, higher rates

than Anglo voters.**

132 Tex. Elec. Code § 15.081; Trial Tr. 163:8-11 (Ansolabehere) (Day 1).

133 p|752R 11 92-95, Tables VII.1.A & B (Ansolabehere Corr. Supp. Rep.).

134 PL752R 1 96-99, Tables VII.1.A & B (Ansolabehere Corr. Supp. Rep.); Trial Tr. 163:11-13
(Ansolabehere) (Day 1).
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Ecological Regression Catdlist
Anglo 0.5% 1.6%
Hispanic 4.3% 3.4%
African American 5.4% 4.2%

85. Finally, Dr. Ansolabehere combined each of these sensitivity tests, and removed from the

analysis records flagged by Catalist as deceased, deadwood, or with NCOA flags, suspense

voters, and records of voters that matched to expired DPS records. The statistically significant

racial disparitiesin ID possession persisted when measured both using Catalist and through

ecological regression. Using all of these filters for potentially invalid voter records, Hispanic

registered voters were still 131% more likely than Anglos not to possess SB 14 ID using Catalist

race estimates, and African-American registered voters 185% more likely to lack SB 14 ID.

Using ecological regression, the percentage difference in rates of No Match is 760% for

Hispanics as compared to Anglos, and 960% for African Americans.

Ecological Regression Catdlist
Anglo 0.5% 1.3%
Hispanic 4.3% 3.0%
African American 5.3% 3.7%

86. Dr. Ansolabehere’ s thorough analysis definitively demonstrates that Hispanic and

African-American registered voters are significantly less likely to possess an acceptable SB 14

ID than Anglo registered voters.*®

135 p|_752R 1 100-04, Tables VII.1.A & B (Ansolabehere Corr. Supp. Rep.).
138 p|_752R 911 64-110 (Ansolabehere Corr. Supp. Rep.); Trial Tr. 157:23-158:6 (Ansolabehere) (Day 1).
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7. Voterswithout photo ID include a substantial number of racial
minority voter swho participated in Texas elections prior to the
enforcement of SB 14

87.  Thevoterswho are in Dr. Ansolabehere’s No Match List voted in substantial numbersin
elections prior to the implementation of SB 14.

88.  Viewedinterms of recent past participation, SB 14 impacts Hispanic and African-
American voters at statistically significant higher rates than Anglos. Ecological regression
estimates that only 0.6% of Angloswho voted in the 2012 general federal election failed to
match to an allowable SB 14 ID record. In contrast, 2.0% of Hispanic voters and 4.2% of
African-American voters who voted in 2012 did not match to an allowable SB 14 1D record. In
other words, Hispanics who voted in the last Federal general election are 233% more likely than
Anglos not to be able to cast an in-person regular ballot on Election Day because of SB 14.
Recent African-American voters are also impacted at a rate 600% higher than for Anglos.**’
Catalist estimates also show that a higher percentage of African-American and Hispanic voters
who participated in the 2010 and 2012 elections than Anglos failed to match to an alowable

| D.138

C. The Barreto/Sanchez Survey Demonstrates Racially Dispar ate | D Possession

89. Dr. Matthew Barreto, a Professor of Political Science at the University of Washington,
and Dr. Gabriel Sanchez, an Associate Professor of Political Science at the University of New
Mexico, conducted a survey concerning the current rates of possession of SB 14 ID and any

burdens related to obtaining SB 14 ID. The survey was designed to assess if there were any

137 p|752R 111 81-83, Tables VI.4.A (Ansolabehere Corr. Supp. Rep.).
138 p|_752R 111 81-83, Tables VV1.4.B (Ansolabehere Corr Supp. Rep.); Trial Tr. 167:14-168:15
(Ansolabehere) (Day 1).
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statistically significant differences in rates of possession of SB 14 ID based on race or ethnicity
among citizens of voting age in Texas.**®

90. In sum, the Barreto/Sanchez Survey establishes to a statistically significant degree that
Hispanic and African-American eligible voters and registered voters are less likely than Anglo
eligible voters and registered voters to possess SB 14 ID.

1. Survey methodology

91.  When surveys are implemented accurately, the results generated from a sample of the
population can be inferred to the larger population from which the sample is drawn, taking into
account appropriate sampling error.**® If the sampleif reflective of the larger population, and the
survey is administered randomly, without bias, and with an adequate sample size and response
rate, the results of the survey can be considered a statistically reliable estimate for those
questions directed at all persons sampled.*** The Court notes that neither of Defendants’ two
experts, Dr. M.V. (“Trey”) Hood 111 and Dr. Jeffrey Milyo, had any criticisms of the
qualifications of Drs. Barreto and Sanchez , the way that they selected their survey sample or
conducted the survey, bias in the form, order or context of the survey questions, the size of the
universe of respondents selected, the sampling techniques used, or the size of the response rate as
being sufficient from which to draw the conclusions reached in the survey.**? The Court finds
that the Barreto/Sanchez Survey was conducted and implemented in accordance with a

methodology accepted in the field of survey research, and the results of the survey are reliable!®

139 p| 753 at 1 (Barreto/Sanchez Rep.); Trial Tr. 29:17-20 (Barreto) (Day 3).

0 p| 753 at 6 (Barreto/Sanchez Rep.).

141 p| 753 at 6-7 (Barreto/Sanchez Rep.).

Y2 Trial Tr. 213:25-216:10 (Hood) (Day 7); Milyo Dep. 106:17-20, 107:5-111:22.
3 |nfra 19 92-95; Trial Tr. 30:15-31:1 (Barreto) (Day 3).
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92.  TheBarreto/Sanchez Survey contacted survey respondents using two accepted methods:
(a) random digit dial, which called phone numbers from arandomly generated list of phone
numbers with Texas area codes, and (b) listed household samples, which randomly called
actually known landline and cell phone numbersin Texas in order to reach areliable sample of
Hispanic and African-American eligible voters. Calls were made at various times during the
week and weekend, and phone numbers selected for the survey were dialed and re-dialed up to
five times to attempt to reach a respondent, in order to avoid non-response bias. **

93. Respondents were asked a series of questions as to whether they were in possession of
any of the forms of photo ID required by SB 14 in order to vote, to state their race/ethnicity, and
other questions directed to the potential burdens associated with obtaining the required photo ID
if they did not possessit.'* Respondents were given the choice of answering the survey
questions in English or Spanish.'*

94.  The Barreto/Sanchez Survey obtained responses from 2,344 persons eligible to votein
Texas, **' representing a Response Rate of 26.3% and a Cooperation Rate of 39.2%. The
Response Rate indicates the percent of people who agreed to take the survey out of the total
number of cases in the sample, and the Cooperation Rate indicates the percent of people who
agreed to take the survey out of the total number of people actually reached by the survey firm
hired to implement the survey by the researchers. In thefield of survey research, response rates

between 20 and 30 percent are considered to be accurate and in an accepted range.*®

1% Trial Tr. 33:18-35:16 (Barreto) (Day 3).

145 p|_ 753 at 7-8 (Barreto/Sanchez Rep.); PL753.1 (Barreto/Sanchez Survey Instrument); Trial Tr. 41:20-
42:4, 45:13-47:14 (Barreto) (Day 3).

146 p| 753 at 11-12, 14-15 (Barreto/Sanchez Rep.); Tria Tr. 33:12-16 (Barreto) (Day 3).

¥ Trial Tr. 36:5 (Barreto) (Day 3).

8 pL753 at 9 n.7, 16 n.12 (Barreto/Sanchez Rep.).
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95.  After collecting the data, the Barreto/Sanchez Survey researchers compared the
underlying demographic characteristics of the samples of Anglos, Hispanics, and African
Americans surveyed to the Texas estimates for Texas from the U.S. Census American
Community Survey (ACS) and used an accepted weighting algorithm to balance the sample
according to certain demographic characteristics within each racial or ethnic group. This helped
to ensure that the sample generated was reflective of each of these populations in Texas.**°

96. For example, with regard to demographic balancing of the sample, according to the
Barreto/Sanchez Survey, younger Texas eligible voters (ages 18-24) are over three times more
likely to lack SB 14 ID than are middle-aged Texas eligible voters (ages 35-54).*°

2. The survey showsracially disparate | D possession

97.  According to the Barreto/Sanchez Survey, 7.2% of Texas eligible voters, approximating
1.2 million eligible voters, do not possess SB 14 I1D.**

98.  According to the Barreto/Sanchez Survey, thereis a statistically significant difference in
the impact of SB 14 on different racial and ethnic groups, with the impact falling most heavily on
Hispanics and African Americans.*?

99.  According to the Barreto/Sanchez Survey, Hispanic eligible voters are 2.42 times more
likely to lack SB 14 ID compared to Anglo eligible voters (11.4% of Hispanics versus 4.7% of

Anglos).**?

149 p| 753 at 16 (Barreto/Sanchez Rep.); Tria Tr. 49:10-50:15, 50:22-51:13, 51:18-52:8 (Barreto) (Day
3).

150 p| 753 at 23 (Barreto/Sanchez Rep.); Trial Tr. 64:13-18 (Barreto) (Day 3).

31 p| 753 at 17 (Barreto/Sanchez Rep.).

152 p|_ 753 at 18 (Barreto/Sanchez Rep.); Tria Tr. 57:1-24 (Barreto) (Day 3).

153 p| 753 at 18 (Barreto/Sanchez Rep.); Trial Tr. 56:22-25 (Barreto) (Day 3).
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100. According to the Barreto/Sanchez Survey, African-American eligible voters are 1.78
times more likely to lack SB 14 1D compared to Anglo eligible voters (8.4% of African
Americans versus 4.7% of Anglos).™*

101. Theresults of the Barreto/Sanchez Survey as to the impact of SB 14 on Hispanic and
African-American eligible votersin Texasis summarized in Figure 1 from the Barreto/Sanchez

.155

Report:

Fig 1. Percent of Texas eligible voters who lack an accepted
1 photo ID, 2014

10
8 -

.

White Black** Latino***

** statistically significant difference from Whites at 95% confidence level
**¥ statistically significant difference from Whites at 99% confidence level

102. Extrapolating from the results of the Barreto/Sanchez Survey, approximately 555,000
Hispanic and 180,000 African-American eligible votersin Texas lack SB 14 1D.**

103. According to the Barreto/Sanchez Survey, SB 14 also has a greater impact on Hispanic
and African-American registered voters than on Anglo registered voters. Hispanic registered

voters are 3.24 times more likely to lack SB 14 ID than are Anglo registered voters (6.8% of

Hispanic registered voters versus 2.1% of Anglo registered voters), and African-American

154 P 753 at 18 (Barreto/Sanchez Rep.); Trial Tr. 56:22-25 (Barreto) (Day 3).
155 p| 753 at 19 (Barreto/Sanchez Rep.); Tria Tr. 56:11-25 (Barreto) (Day 3).
156 p| 753 at 18 (Barreto/Sanchez Rep.); Trial Tr. 60:17-21 (Barreto) (Day 3).
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registered voters are 2.33 times more likely to lack SB 14 ID than are Anglo registered voters

(4.9% of African-American registered voters versus 2.1% of Anglo registered voters).™’

D. Expert Agreement With Dr. Ansolabeher e s M atching Results

1. Dr. Herron’'s matching analysis

104. Dr. Michael Herron, an expert in analyzing large datasets and in statistical methods,
analyzed the output of the plaintiffs' and the defendants’ matching process to determine ID
possession rates overall and by race.**®

105. Dr. Herron analyzed the TEAM database of 13,564,410 registered voters (current as of
January 15, 2014). Using the 13 primary and secondary sweeps from the plaintiffs' algorithm on
both state and federal databases, Dr. Herron’s analysis found that 619,354 registered voters could
not be matched to records of individuals who have been issued SB 14 ID. This means that
approximately 4.6% of the registered voter pool appearsto lack SB 14 1D.**

106.  Dr. Herron next analyzed the matching output to determine the racial impact of SB 14.*®
Because Texas' s voter registration database does not include voters' race and ethnicity,*®* Dr.
Herron used three methods to determine the likely racial composition of the “no-match” list:
homogeneous block group analysis, “nearly homogeneous block group analysis,” and ecol ogical

regression.’®?

57 p| 753 at 19 (Barreto/Sanchez Rep.); Trial Tr. 58:6-13 (Barreto) (Day 3).

158 p|_769 at 6-7 (Herron Rep.) (App'x A & B).

5% p| 769 at 27-28 (Herron Rep.).

1%0 For the racial analysis, Dr. Herron did not count individuals who have qualifying disabilities as having
ID. Dr. Herron explained at his deposition that he did not include them because those voters would need
to apply for and receive the exemption and that counsel had informed him that very few voters have
obtained such exemptions.

181 Dr, Herron noted that the voter registration database does contain afield to indicate Spanish surnames,
but that field cannot classify Texas registered voters as white, Hispanic, or black. PL769 at 25 (Herron
Rep.).

162 p|_ 769 at 28 (Herron Rep.).
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107. Inusing each of these methods, Dr. Herron relied on publicly available census data
showing “CVAP” (citizen voting age population). For each method, Dr. Herron began by
placing voters into census block groups, using their residential addresses. Dr. Herron did this by
geocoding, which he did with the assistance of a specialist working under his supervision.'®®
108. Homogeneous block group analysis. The first method he used analyzed racially and
ethnically homogeneous census block groups. This analysis found that 96% of the registered
voters living in homogeneous white census block groups appear to possess SB 14 1D, while only
91% and 87% of the registered voters living in homogeneous Hispanic and homogeneous
African-American block groups, respectively, appear to possess SB 14 |D.*%

109. Nearly homogeneous block group analysis. In arelated analysis, Dr. Herron relaxed the
homogeneity cutoffs in the census block groups. Restricting attention to 796 census block
groupsin Texas whose CVAP is a least 96% Hispanic, white, or African-American, Dr. Herron
reported this analysisin aformat called “logical bounds.” Thisanalysisfound similar racial and
ethnic disparitiesin ID possession rates, with white registered voters holding SB 14 1D at higher
rates than African-American and Hispanic registered voters.'®

110. Ecological regression. The other method Dr. Herron used was an ecological regression, a
method that complements the homogeneous and nearly homogeneous block group analyses.*®®
Drawing on CVAP data from 11,949 census block groups, the regression analysis found that the

estimated ID possession rate is 97.9% for non-Hispanic white registered voters, 92.3% for

163 p| 769 at 28-29 (Herron Rep.) (App’x C).

164 p| 769 at 31-32 (Herron Rep). The block groups on which this analysis was based were 213
completely homogeneous block groups: 137 all-Hispanic (containing 64,305 registered voters), 62 all-
non-Hispanic-white (containing 31,777 registered voters), and 14 all-African-American (containing 7,503
registered voters).

165 P 769 at 34-37 (Herron Rep.).

1% PL769 at 37.
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Hispanic registered voters, and 90.3% for African-American registered voters. These tranglate to
non-possession rates of 2.1% for white voters, 7.7% for Hispanic voters and 9.7% for African-
American voters."®’

111. Finally, Dr. Herron analyzed the defendants separate matching algorithm (which
included five sweeps) and found that this algorithm reported an even higher rate of 1D non-
possession (no-match rate) than that reported by the plaintiffs' algorithm. Using the defendants
algorithm, the number of registered voters lacking ID was more than 675,000 — 5.0% of all
registered voters.*® He also found that the disparity between the rate of 1D possession by non-
Hispanic white voters and the rates among both Hispanic and African-American voters was
greater than the disparity reported using the plaintiffs’ algorithm.'®®

112. Dr. Herron's analyses were credible and reliable, both asto the overall number of no-
matches and as to the racial and ethnic disparitiesin ID possession. He used publicly available
census data, and his methods were standard for thistype of analysis. The specific methods he
used to analyze the racial and ethnic possession rates have been recognized or required by the
Supreme Court and other courts. Finally, Dr. Herron’s report and analyses were essentially
uncontradicted by any witness for defendants. Dr. Hood, who testified as an expert for
defendants, did not address Dr. Herron’ s findings or testimony at al. Dr. Milyo’ s report (another
of the defendants’ experts, who did not testify at trial) contained brief comments about a
preliminary report of Dr. Herron’s (based on incorrect data provided by the State), but when Dr.

Herron amended his report in light of the corrected data, Dr. Milyo did not respond.

167 P 769 at 38-39 (Herron Rep.).
168 | 769 at 41-44 (Herron Rep.).
189 p|_ 769 at 44-50 (Herron Rep.).
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2. Dr. Bazelon’'s matching analysis

113. Dr. Coleman Bazelon, an economist and a principal at an economic consulting firm,
performed a separate analysis to estimate the share of African-American and Hispanic registered
voters who neither match to an 1D record nor to records of persons qualified to apply for a
disability exemption.

114. Like Drs. Ansolabehere and Herron, Dr. Bazelon used geocoding to assign no-match
registered voters (who, in hisanaysis, also are not eligible for a disability exemption) to census
block groups, and then predicted the likely race of these registered voters based on the racia
composition of their census block groups and statewide registration rates by race.*”

115. Dr. Bazelon used a conservative method to estimate racial composition that understates
the extent of disparitiesin ID possession between minority and Anglo voters. AsDr. Bazelon's
report demonstrates, and as he explained at trial, a more granular demographic analysis—such as
an analysis that uses the methodol ogies employed by Dr. Ansolabehere—would be expected to
find greater racial disparity.'*

116. Dr. Bazelon nevertheless found that—consistent with the findings of Drs. Ansolabehere

and Herron—ATfrican-American registered voters are significantly less likely than Anglo

registered votersto have SB 14 ID or to be eligible for the disability exemption, by afactor of

170 p| 757R 911 15, 24-31 (Bazelon Second Am. Rep.); Trial Tr. 89:10-90:10 (Bazelon) (Day 6).
171 p|757R 111 15, 32 (Bazelon Second Am. Rep.); Trial Tr. 90:15-91:15 (Bazelon) (Day 6).
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1.81.}"2 Theresults of Dr. Bazelon's analysis show asimilar disparity between Hispanic and
Anglo registered voters, by afactor of 1.82.*"

117. Dr. Bazelon further demonstrated that, if no such disparities existed, one would expect
that the racial distribution of the population of registered voters who must acquire an SB 14-
compliant ID in order to vote in person would track the racial distribution of the registered voter
population as a whole—58% Anglo, 13% African-American, and 25% Hispanic. Inreality,
however, Anglos make up only 44% of the population of registered voters who must obtain an
SB 14-compliant ID in order to voter in person, whereas African Americans and Hispanics make
up 18% and 35% of that population, respectively.'™

118. Dr. Bazelon specifically noted that, as compared to the rest of the State of Texas, the
census blocks in which Texas' s nine historically Black colleges and universities (HBCUS) are
located have higher average voter registration rates (86% versus 54% statewide) and a higher
average percentage of non-disability exemption eligible non-matches (14% versus 4%
statewide). These data suggests that, as compared to the registered voter population statewide,

SB 14 disproportionately affects the student population at HBCUsin Texas.!"

3. Dr. Webster’s geogr aphic analysis

119. Dr. Gerald C. Webster, a Professor of Geography at the University of Wyoming,

analyzed Dr. Ansolabehere’s No Match List in order to determine whether higher concentrations

172 p|756R 1 34 (Bazelon Am. Reply Rep.); PL757R Table 1 (Bazelon Second Am. Rep.); Trial Tr.
93:25-94:17 (Bazelon) (Day 6); PL1159R (Bazelon Am.Trial Demonstratives) at 4.

173 p| 757R Table 1 (Bazelon Second Am. Rep.); PL1159R (Bazelon Am. Trial Demonstratives) at 4.

174 P|_1159R (Bazelon Am. Trial Demonstratives) at 5; Trial Tr. 94:20-95:22 (Bazelon) (Day 6); PL756R
19 & n.26 (Bazelon Am. Reply Report).

1> pL757R 1 73 (Bazelon Second Am. Rep.); Trial Tr. 96:23-97:8 (Bazelon) (Day 6).
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of voters without SB 14 1D within a particular geographic area were more likely to occur when
the population living in that area exhibited particular racial or socioeconomic characteristics.”®
120. Dr. Webster determined that substantial and statistically significant positive relationships
existed between the share of registered votersin an areawho are on Dr. Ansolabehere’s No
Match List and the share of the citizen voting-age population (CVAP) that is African American.
He found a similar relationship between the share of registered voters on the No Match List and
the share of the CVAP that is Hispanic. On the other hand, Dr. Webster found a statistically
significant negative relationship between the share of registered votersin the No Match List and
the share of the CVAP that is Anglo. In other words, a higher percentage of voters are likely to
lack SB 14 ID in areas with a higher percentage of African-American and Hispanic CVAP, and a
lower percentage of voters are likely to lack SB 14 ID in areas with higher Anglo CVAP
concentrations.*’”

121. Dr. Webster also found statistically significant positive relationships between the
percentage of votersin an areawho do not have SB 14 1D and both the citizen poverty rate of
that area and the percentage of households in that area without access to a motor vehicle.*”®
VI. THE RACIAL DISPARITY IN ID POSSESSION ISNOT ALLEVIATED BY SB

14 SEXEMPTIONSOR BY THE FACT THAT IT DOESNOT APPLY TO
PERSONS VOTING ABSENTEE BY MAIL

A. The Disability Exemption Has No Effect on the Racial Disparity

122. Therequirementsto apply for adisability exemption pose a substantial barrier against

disabled voters obtaining an exemption.*”

176 P 775R 11166, 71 (Webster Supp. Rep.); Trial Tr. 256:5-18, 257:10-25 (Webster) (Day 4).

T PL775R 9 71-72 & tbl.10 (Webster Supp. Rep.); Trial Tr. 259:6-260:4, 260:6-13 (Webster) (Day 4).
178 P 775R 11 71-72 & tbl.10 (Webster Supp. Rep.); Trial Tr. 281:12-19 (Webster) (Day 4).

" qupra | 7.
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123. Asof January 15, 2014, only 18 voters had successfully applied for a disability
exemption, out of more than 13 million votersin Texas.'® Therefore, the disability exemption
has had virtually no effect in lessening the burdens to voting imposed by SB 14.

124. Several voters who testified in this case have disabilities but would not meet the statutory
requirements of the SB 14 disability exemption. For example, Phyllis Washington is an amputee
who suffers from high blood pressure and diabetes, but she does not have documentation of
disability status from either the Social Security Administration or the Veterans Administration.'®
Ramona Bingham has suffered from crippling arthritis and serious depression since she was
violently assaulted in 1998, but she too cannot meet the SB 14 documentation requirements.*®
125. Other voters testified that they were entirely unaware of the SB 14 disability exemption
and what they would need to show in order to qualify for the exemption.'®®

126. Individua voters who possess the documentary proof of a disability required to apply for
adisability exemption testified that until they learned about the exemption from counsel, they
were unaware that they could apply for an exemption, let alone know how they would go about
doing s0.**

127. The State does not maintain data on the number of voters who have applied

unsuccessfully for adisability exemption or the reason why any application for an exemption

was rejected. Texas has performed no assessment of the program.*®®

180 By 752 915 n.4 (Ansolabehere Supp. Rep.); Tria Tr. 349:19-350:1 (Ingram) (Day 7) (19 voters).

181 Washington Dep. 7:4-10:4, 83:8-84:12, 117:21-118:1, 119:16-18; PL 1093 (Washington Video

Excerpts).

182 Bingham Dep. 8:18-9:18, 15:15-16:3, 74:8-75:2; PL1091 (Bingham Video Excerpts); see also

Eagleton Dep. 8:6-10, 18:21-23, 85:4-19; PL 1095 (Eagleton Video Excerpts).

18 Trial Tr. 151:10-23 (Taylor) (Day 3).

18 E g., Holmes Dep. 9:5-21, 64:22-65:8; PL1094 (Holmes Video Excerpts).

18 |ngram Dep. 156:18-157:6; PL901 at 69-70 (Defs.’” Responsesto Pls.” 1st Set of Interrogs.) (Response
(Cont’'d...)
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128. County election offices that receive arequest for a disability exemption are not required
to respond within any specific timeframe, and there is no guarantee that an application submitted
within thirty days of an election will be acted upon before the election.*®

129. Voterswho have already received a disability exemption must reapply for the exemption
when they move to another county, even if the disability exemption isrecorded in TEAM.*®
130. Even making the unsupportable assumption that every voter who is eligible for a
disability exemption possesses the required documentation and faces no impediment to applying
successfully for the exemption, racial disparitiesin the effect of SB 14 persist.'®

131. Relying on the same database matching methodology described above, Dr. Ansolabehere
concluded that approximately 534,512 votersin Texas neither possess an acceptable SB 14 1D
nor qualify under SB 14 to apply for adisability-based exemption. These 534,512 voters make
up Dr. Ansolabehere’ s “No Match, Not Exemption-Eligible List,” which represents 4.0% of
registered votersin Texas.'*°

132. The statistically significant racial disparity between Anglo voters and Hispanic and
African-American voters persists when considering this group.*®

133. Dr. Ansolabehere' s ecological regressions estimate that 5.3% of registered Hispanic

voters, and 6.4% percent of registered African-American voters neither have SB 14 1D nor

qualify for the disability exemption, in contrast to only 1.8% of registered Anglo voters.***

22).

188 | ngram Dep. 151:7-153:19.

187 | ngram Dep. 153:20-155:15.

188 | nfra 19 131-134.

189 p| 752R 763, TablesV.4.B & V1.3.B (Ansolabehere Corr. Supp. Rep.).
190 p|_752R 180 (Ansolabehere Corr. Supp. Rep.).

191 b 752R  Table VI1.3.A (Ansolabehere Corr. Supp. Rep.).
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134. Stated differently, Hispanic voters are 194% more likely than Anglo votersto lack SB 14
ID and not be eligible for adisability exemption. Likewise, African-American voters are 256%
more likely than Anglos to neither have avalid SB 14 ID nor be eligible to apply for a disability
exemption.*®

135. Using Catalist race estimations, Hispanic and African-American voters are also more
likely than Anglo voters to be included in the “No Match, Not Exemption-Eligible List”: 6.3% of
registered African-American voters, and 5.2% of registered Hispanic voters, in contrast to only
3.2% percent of registered Anglo voters.**

136. Thus, Catalist estimates show that Hispanic voters are approximately 63% more likely
than Anglo votersto lack valid SB 14 ID and not be disability-exemption eligible; African-
American voters are 97% more likely than Anglos to be in this group.'**

137.  Dr. Ansolabehere s findings conform to data gathered by the U.S. Census, namely that
the disability exemption will not lessen the racial disparity from SB 14. According to the 2010-
2012 ACS, 11.5% of civilian non-institutionalized personsin Texas have a disability, including
13.3% of Anglos, 9.5% of Hispanics, and 13.7% of African Americans.’®

B. The*® Religious Objection” and the “Natural Disaster” Exceptions Do Not
Alleviate the Racial Disparities

138. The Office of the Secretary of State does not track the number of individuals who have
validated a provisional ballot by affirming that they have a religious objection to being

photographed or that they could not present identification due to a natural disaster. Thereisno

192 p| 752R  Table VI1.3.A (Ansolabehere Corr. Supp. Rep.).
198 p|752R { Table V1.3.B (Ansolabehere Corr. Supp. Rep.).
194 P 752R § Table V1.3.B (Ansolabehere Corr. Supp. Rep.).
195 P| 454 920 (U.S. Request for Judicial Notice).
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basis to believe that a substantial number of voters have availed themselves of these
exemptions.'*

C. Voting By Mail Exacer batesthe Disparity in | D Possession

139. Thelimitation of SB 14’ s requirements to in-person voting exacerbates racial disparities
in 1D possession because Anglo voters are more likely than Hispanic voters and African-
American voters to vote absentee, and are more likely be over the age of 65 and qualify to vote
absentee, thereby having a greater opportunity to avoid the SB 14 voter 1D requirements.

140. Many votersin Texaswho lack SB 14 1D and may qualify to vote by mail are unaware
that they are eligible to vote by mail and/or that the ID requirements of SB 14 1D do not apply to
absentee voting.™’

141. The ability of some votersto cast aballot by mail is not a substitute for the loss of a
voter’ sright to cast an in-person ballot. Some voters who are eligible to vote by mail strongly
prefer to vote in person for arange of reasons, including the value of poll worker assistance, the
desire to see their vote being cast, the habit of voting at the polls, and the enjoyment of carrying
out acivic duty in the company of family and community.'*® For example, Sammie Bates
testified that she always wants “to see my ballot go into the box where I’m voting...at least |
want to see it go as far towards where it’s supposed to go as | possibly can.”** Indeed, Senator

Ellis, an African-American who has represented a minority district for approximately 25 years,

196
197

Ingram Dep. 243:13-244:6.

Holmes Dep. 14:10- 15:19; PL1094 (Holmes Video Excerpts); Sanchez Dep. 32:21-24; Taylor Dep.
33:22-34:14.

198 Eagleton Dep. 10:8-12:21; Benjamin Dep. 54:8-17; Washington Dep. 12:9-25, 16:4-17:15, 75:8-76:21;
PL 1093 (Washington Video Excerpts); Gholar Dep. 29:13-30:9; PL1092 (Gholar Video Excerpts); Trial
Tr. 251:25-252:20 (Veasey) (Day 1); Trial Tr. 99:24-100:3 (Mendez) (Day 2); Trial Tr. 19:1-22 (Johnson)
(Day 3); infra 1890 (Benjamin), 1 900 (Gandy), 1920 (DeLeon), 1924 (Brickner), 1983 (Taylor), 1987
(Lara).

199 P 1090 (Bates Video 14:10-14:44).
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testified that “[i]n the African-American community, there is a strong tradition of showing up on
election day.”*® And Rev. Peter Johnson, who had been sent by Dr. Martin Luther King, Jr., to
help Blacksin Texas deal with racial discrimination in voting, explained, “[I]f there’ s voting
fraud . . ., it’sfrom people gathering old people’ s votes and manipulating them absentee ballots.
But if you understand Black Americain the time of Blacksin the south . . ., going to vote and
standing in lineto voteisabig deal. It's much more important for an 80-year old Black woman
to go to the voting poll, stand in line, because she remembers when she couldn’t do this.”?**
142. According to U.S. Census data, Anglosin Texas are substantially more likely than
Hispanics or African Americans to be 65 or older.®® Therefore, Anglos voters are far more
likely to qualify automatically to be able to vote by mail—and thereby avoid the SB 14 ID
requirements—than minority voters.

143.  According to the Current Population Survey, Anglos comprise alarger share of absentee
votersin Texas. Thisdifference was not statistically significant until 2008, but in the last three
federal general elections (2008, 2010, and 2012), mail voting rates for Anglos have consistently
exceeded Hispanic and African-American mail voting rates to a statistically significant extent.”®
144. Racial disparitiesin the effect of SB 14 persist even if all persons age 65 or older are
removed from the No-Match List (positing, incorrectly, that they suffer no harm by losing the
ability to vote in person and being relegated to voting absentee). ?* Indeed, the statistically

significant racial disparity between Anglo voters and Hispanic and African-American voters

increases in magnitude when considering only the subset of voters under 65 on the No Match

20 Trial Tr. 156:23-157:22 (Ellis) (Day 4).

2! Trigl Tr. 19:6-13 (Johnson) (Day 3).

202 p| 750 15 & n. 17 (Burden Reply Rep.); ECF No. 96.
203 p| 758 11 81-82 & thl.3 (Burden Corr. Rep.).

2% Trial Tr. 158:22-159:6 (Ansolabehere) (Day 1).
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List. Using the same database matching methodology described above, Dr. Ansolabehere found
that there are 429,769 voters on the No Match list under age 65, representing 3.2% of all
registered voters. According to Catalist estimates, only 2.3% of such Anglo voterslack SB 14
ID, in contrast to 4.4% of Hispanic voters, and 5.8% of African-American voters. Using
ecological regression, the same figures are amere 1.2% for Anglo voters, as compared to 4.8%
for Hispanic voters and 6.4% for African-American voters.”®

145. Statistically significant racia disparities also persist if, in addition to removing voters
over 65, all votersin the No-Match List who are disability-eligible also are removed (positing,
incorrectly, that every voter who is eligible for a disability exemption physically possesses the
required documentation and faces no impediment to successfully applying for the exemption).*®
146. Relying on the same database matching methodology described above, Dr. Ansolabehere
determined the number of registered voters who are on the No Match List who are under age 65
and are not disability-exemption eligible. These 376,985 voters represent 2.8% of registered
votersin Texas.”’

147. Ecological regressions estimate that 4.3% of registered Hispanic voters lack valid SB 14
ID, are under the age of 65 and are not disability-exemption eligible, aswell as 5.1% of

registered African-American voters. In contrast, only 1.1% of registered Anglo voters meet

these criteria.®®

205 p| 752R { Table VI.3.A&B (Ansolabehere Corr. Supp. Rep.); Trial Tr. 159:20-160:1 (Ansolabehere)
(Day 1).

2% | nfra 11 146-150.

27 p| 752R § Table V1.3.B (Ansolabehere Corr. Supp. Rep.).

208 p| 752R 1 76 Table VI.3.A (Ansolabehere Corr. Supp. Rep.); Trial Tr. 162:3-5 (Ansolabehere) (Day
1).

50



Case 2:13-cv-00193 Document 610 Filed in TXSD on 09/18/14 Page 56 of 353

148. Stated differently, ecological regression estimates that Hispanic voters are 291% more
likely than Anglo voters to meet these criteria, and African-American voters are 364% more
likely than Anglos to meet these criteria.®®

149. Catalist data also revealed significant racial disparities with respect to this subset of the
No Match List. 4.0% of Hispanic voters and 4.8% of African-American voterslack valid SB 14
ID, are under the age of 65 and are not disability-exemption eligible, in contrast to only 2.0%
percent of Anglo voters.?*°

150. In other words, Catalist estimates show that Hispanic voters are 100% more likely than
Anglo votersto lack valid SB 14 1D, not qualify for a disability exemption, and not qualify to
vote by mail on account of age. African-American voters are 94% more likely than Anglo voters
in this regard.*!

VII. SB 14 DISENFRANCHISED HUNDREDS OF VOTERSIN THE LOW TURNOUT
NOVEMBER 2013 ELECTION

151. Texasdoes not collect statewide data on provisional ballots cast in statewide elections,

such as provisional ballots cast by voters who lacked SB 14 ID.?*? Keith Ingram, the Director of

209 p| 752R | Table VI.3.A (Ansolabehere Corr. Supp. Rep.).
210 p| 752R § Table V1.3.B (Ansolabehere Corr. Supp. Rep.).
211 p| 752R § Table V1.3.B (Ansolabehere Corr. Supp. Rep.).
%12 p| 763 at 6 (Cornish Rep.); PL901 at 54 (Defs. Resps. to Plts First Rogs.) (“Counties are not . . .
required to track provisiona ballots within the TEAM database and many elect not to do so. Neither are
counties required to report to the state whether or not a voter’s ballot was cast provisionally.”). Tria Tr.
252:23-253:1-3, 253:13-19, 254:2-5, 254.8-15 (Cornish attempting to survey 17 counties, the largest
counties in the State, to analyze the provisional ballots cast in Texas elections following its
implementation of SB 14 and having inconclusive findings “[b]ecausein Texas. . . thereis no systematic
method to tabulate or analyze the provisional ballots which were case in the elections and the specific
reasons that those ballots were cast . . . whether it was because of alack of photo ID”); 255:9-12 (Cornish
testifying that SB 14 does not require “the counties to report to the SOS or to any other agency the
number of provisional ballots’); 255:20-22 (Cornish testifying that Texas lacks a“ central database or
central recording of provisional ballots); 257:1-13 (Cornish testifying that while it may be possible to
“determine the number of provisional ballots[cast in ageneral, statewide Texas election] . . . it'svery
difficult to actually look at them and see why the provisiona ballot was cast, and that’ s because each
(Cont’'d...)
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the Election Division of the Secretary of State's office, testified that he is unaware of the number
of provisional ballots cast dueto lack of SB 14 photo ID.?*

152. Provisiona ballot records from 30 Texas counties, representing 66.1% of the Texas
citizen voting-age population, indicate that 281 provisional ballots were cast due to the voters
failure to present qualifying SB 14 1D in the 2013 November Constitutional Amendment
election.?“The county early voting ballot boards rejected 250 of the 281 provisional ballots cast
because the voter failed to provide SB 14 ID.%*

153. The 2013 November General Election was a Constitutional Amendment election with no
statewide elected offices on the ballot.?!® Voter turnout was 8.6% of registered Texas voters, as
compared to the turnout of 58.6% of registered Texas votersin the November 2012 Presidential
election, and 38% of registered Texas voters in the November 2010 midterm election.?!’

154. Votersin low-turnout elections such as the November 2013 Constitutional election are
not representative of the genera electorate. As compared with votersin Presidential elections,

they tend to be disproportionately Anglo, be more educated, have greater income and resources,

county has their own rules or they have their own method of storing provisional ballots’); 257:14-25
(“there [is] no systematic manner in which someone can determine that statewide what the provisional
ballot cast dueto photo ID is’); 278:10-14 (Cornish) (Day 3); Tria Tr. 390:4-16 (Ingram) (Day 7).
23 Trigl Tr. 307:21-308:1, 353:19-23 (Ingram) (Day 7).
214 P 789 (public records responses from 30 counties for Nov 2013 election); U.S. Census Bureau,
Citizen Voting Age Population (CVAP) Special Tabulation From the 2008-2012 5-Year American
Community Survey, Voting Age Population by Citizenship and Race (CVAP),
https.//www.census.gov/rdo/data/voting_age population by citizenship and race cvap.html. Seealso
Trial Tr. 252:23-253:1-3; 253:13-19; 254:2-5; 256:5-16 (Cornish attempting to survey 17 counties to
analyze the provisional ballots cast in Texas elections following its implementation of SB 14 and finding
that about twenty-five percent (25%) of those ballots in Harris County were photo 1D related); Trial Tr.
22;.;)0:7-291:4 (Cornish) (same) (Day 3).

Id.
216 Secretary of State, Election Results, http://w.sos.state.tx.us/el ections/historical/.
27 Turnout and Voter Registration Figures (1970-current),
http://www.sos.state.tx.us/el ections/historical/70-92.shtml.
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and have more consistent histories of voter participation. Consequently, they tend to possess
traits that make them least likely to be affected by SB 14.%'8

155. Therecord establishes that notwithstanding the low turnout in the November 2013
election, SB 14 impacted minority political participation in places like Edcouch, a
socioeconomically depressed city in Hidalgo County.?*® The residents of Edcouch are largely
Hispanic and poor—nearly half do not possess a car.” During the November 2013 election,
dozens of primarily Hispanic voters without SB14 compliant photo 1D were prevented from
casting ballots during early voting and on Election Day.?* Thereis one polling location in town,
but because the city has no public transportation, voters without the requisite photo ID or
underlying documents to obtain the photo 1D (such as a birth certificate) found it burdensome—
and nearly impossible—to make the 16 or 30 mile round trips, respectively, to the local DPS or
County Courthouse in order to vote in that election.’?* Given the low turnout in that election, the
number of individuals denied the opportunity to vote easily could have resulted in a different
outcome in the four city council races that were decided by 50 or few votes.?*

156. Severa minority voters testified to voting provisionally during the November 2013

election, and having their provisional ballot rejected, because they lacked SB 14 1D.%*

418 p|_759 at 1 22-25 (Burden Supp. Report); Trial Tr. 328:23-329:17 (Burden) (Day 3).

29 Trigl Tr. 357:10-11, 358:11-13 (Guzman) (Day 3).

20 Trigl Tr. 358:18-25 (Guzman) (Day 3).

2L Tria Tr. 361:1-24, 363:8-364:1 (Guzman) (Day 3).

222 Trigl Tr. 359:16-21, 376:4-14 (Guzman) (Day 3).

22 Trial Tr. 358:11-21, 375:20-376:3 (Guzman) (Day 3).

2% See Bates Dep. 12:19-13:6, 14:2-8; PL1090 (Bates Video Excerpts); Benjamin Dep. 28:1-30:3;
Eagleton Dep. 32:5-33:11, 42:9-43:8; PL1095 (Eagleton Video Excerpts); Holmes Dep. 17:10-20:11,
20:21-23:1, 23:15-24:2; PL1094 (Holmes Video Excerpts); Washington Dep. 22:1-25:25; PL1093
(Washington Video Excerpts).
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157.  While hundreds of voterslost their vote in the November 2013 election when they had to
vote by provisional ballot because of SB 14, these voters likely represent only a small fraction of
the total number of voters SB 14 disenfranchised during that election. It isreasonable to infer
that some voters without SB 14 IDs who had heard of the law prior to the election may never
attempted to go to the polls because they believed they would not be allowed to vote or that their
vote would not be counted.” The record further indicates that voters without SB 14 | Ds were
sometimes turned away from the polls without being given an opportunity to vote a provisional
ballot.??

VIIT. SB141DSISSUED BY TEXASARE DIFFICULT TO OBTAIN FOR REASONS
OF COST. ACCESSIBILITY, AND AVAILABILITY

158. Obtaining SB 14 ID issued by Texas is burdensome due to a variety of factorsincluding
documentation requirements, eligibility limitations, fees, travel burdens, potential loss of income
due to in-person application requirements, limited business hours, and alack of voter
education.?’

159. The experiences of individual voters and individuals working to assist low-income
Texans establish that low-income minority voters face substantial difficulties and burdens when
seeking to obtain IDs, including challenges paying for identification or even supporting

documents,?® burdensome wait times at local DPS offices,?*® |osing income from having to take

225 \Washington Dep. 14:11- 17:6; PL1093 (Washington Video Excerpts); Stanart Dep. 127:11-131:10;

131:24-132:6 (Harris County’ s chief elections officer testified as to ways in which the County informed

voters prior to the November 2013 election that they would need a photo ID in order to vote, including

putting up roughly 40 billboards that read: “Bring Y our Photo ID to the Polls”).

“6 Trial Tr. 368:1-3 (Guzman) (Day 3); Bingham Dep. 33:4-33:7, 33:22-34:11; PL 1091 (Bingham Video

Excerpts) (Day 2); Carrier, F. Dep. 95:3- 97:25.

21 Trial Tr. 267:22-268:7 (Rodriguez) (Day 6) (DPS senior manager explaining that DPS never

considered whether certain EI C-issuing offices should expand beyond traditional business hours).

8 Bingham Dep. 6:17-19, 37:11-38:1; PL1091 (Bingham Video Excerpts); Holmes Dep. 35:16-36:7;
(Cont’'d...)
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time off from work,%*

and specific costs associated with maintaining a driver license, including
insurance, tickets, fines, and fees.*"

160. For example, Dawn White, the Executive Director of Christian Assistance Ministry, a
faith-based organization in San Antonio that devotes alarge portion of its resources to helping
low-income Texans obtain 1D.%*? She testified at trial that the process of obtaining photo 1D and
the required underlying documents, such as a birth certificate, is so complicated, expensive, and
labor-intensive that many of her clients are unable to obtain such |D without assistance.** The
cost, per aclient, to get aphoto 1D is $100, which includes providing people with extra financial
assistance, like bus tickets, gas vouchers, and fees like the $11 license renewal.”** Many of the
clientsin need of photo ID regularly operate without one.”* In San Antonio, the demand for
assistance in obtaining ID exceeds Christian Assistance Ministry’s capacity. Consequently,
although Christian Assistance Ministry sees about 10,000 individuals annually for whom they
think can provide some assistance obtaining 1D, they turn about half of them away, and are able
to successfully assist only 2,500 in obtaining an 1D or an underlying document.”

161. KristinaMarie Mora, who recently served as the Manager of Casework Services at The

Stewpot, a Dallas-based non-profit resource center established to help aleviate hunger and

homel essness, testified that the burdens on homeless Texans in obtaining photo 1D and the

PL 1094 (Holmes Video Excerpts); Buchanan Dep. 58:5-17; Trial Tr. 129:13-24 (Mora) (Day 2).
29 Trigl Tr. 101:11-102:15 (Mendez) (Day 2).

20 Bychanan Dep.123:1-2.

2! Bingham Dep. 14:6-16:16; PL1091 (Bingham Video Excerpts).

%2 Trial Tr. 268:19-269:16 (White) (Day 2).

28 Trial Tr. 278:21-279:16, 281:3-282:23 (White) (Day 2).

24 Trial Tr. 277:17-278:20, 279:25-280:11 (White) (Day 2).

2 Trial Tr. 286:12-287:17 (White) (Day 2).

28 Trial Tr. 276:17-279:16, 280:25-281:2 (Day 2).
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necessary underlying documentation (e.g. birth certificates, marriage records, certified school
transcripts, social security cards) are particularly onerous for a population that already struggles
to meet their daily basic needs for food, shelter, and medical attention.”®” Most of the 4,000 to
5,000 predominantly African-American homeless individuals served annually by her
organization simply do not have the basic necessities to navigate the application process on their
own, including: accessto the internet, consistent and reliabl e telephone service, and permanent
mailing addresses.”® This necessarily results in time-consuming in-person trips to the relevant
Agencieswhich, in turn, can put the individual at risk for missing a homeless shelter’ stypical

239 Moreover, in-

afternoon curfew. Missing the curfew meanslosing their bed for the evening.
person visits to State agencies—particularly DPS, itself alaw enforcement agency—may cause
considerable anxiety among homel ess individuals who have had negative experiences with law
enforcement or fear arrest because of unpaid traffic tickets.**® Mora described the typical
financial costs associated with obtaining an SB 14 1D as equivalent to the cost of two weeks at a
homeless shelter.?*! Like the Christian Assistance Ministry, The Stewpot routinely turns away
individual s seeking assistance in obtaining identifying documents—many of whom line up for
assistance as early as 5:00 AM each day.?*

162.  Elizabeth Gholar, who is African American,** has been unable to obtain SB 14 ID from

DPS because the document reflecting her home birth in Louisianaincorrectly lists her last name

as her mother’s maiden name. As aresult, she has been unable to prove to DPS's satisfaction

27 Tria Tr. 112:7-25, 113:11-14, 115:13-22, 122:1-24 (Bingham, Mora) (Day 2).
28 Trial Tr. 114:9-11, 116:21-117:10, 138:8 (Mora) (Day 2).

29 Trial Tr. 118:4-119:4 (Mora) (Day 2).

20 Trigl Tr. 119:5-24 (Mora) (Day 2).

21 Trigl Tr. 118:11-119:3 (Mora) (Day 2)

2 Trial Tr. 131:3-13 (Mora) (Day 2).

3 Gholar Dep. 11:5-14; PL1092 (Gholar Video Excerpts).
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(on two separate trips) that the birth certificate is her own. She has retained an attorney in
Louisianato attempt to amend her 1938 birth certificate, something she has never before needed
to do in order to vote, marry, or exercise any other constitutional right.>** Ms. Gholar does not
consider voting by mail equivalent to voting in person, which she has described as aright that
she has “earned” and “a celebration.”**

163. Lenard Taylor, also African American, was denied an SB 14 ID by DPS and told he
needed to produce his social security card, his birth certificate, and his voter registration card.?*°
He then went to the social security office, where he was told that he needed to have a Texas state
ID in order to obtain a social security card.?*” Mr. Taylor, who has been homelessin the past,
has since obtained a birth certificate at a cost of $23—a sum that meant something to him.?*
164. Similarly, lay testimony details the significant transportation difficulties low-income
minority voters experience when attempting to get to offices that issue SB 14 ID or documents
required to apply for SB 14 1D.%*

165. For example, Marvin Holmes, who is African American, spent hours on two separate
days traveling by public bus between his home in Houston and hislocal Office of Vital Statistics

and again between his home and the nearest DPS office to obtain a certified copy of his birth

certificate and SB 14 1D.%°

24 Gholar Dep. 63:1-25, 64:6-18, 65:15-17, 66:3-8, 66:15-19, 72:14-18, 74:3-21, 75:22-76:14, 78:5-
79:10, 82:3-10; PL1092 (Gholar Video Excerpts).

%5 Gholar Dep. 61:2-9, 83:9-10; PL1092 (Gholar Video Excerpts).

28 Trigl Tr. 147:22-148:15, 149:15-150:7 (Taylor) (Day 3).

7 Trial Tr. 148:16-21 (Taylor) (Day 3).

28 Trial Tr. 150:5-19 (Taylor) (Day 3); PL1000 (Taylor Decl.).

29 Davis Dep. 67:24-68:21; Buchanan Dep. 122:13-25; PL988 (Estrada Decl.); Trial Tr. 133:25-134:2
134:16-23 (Estrada) (Day 3).

%% Holmes Dep. 8:7-10, 28:14-33:13.
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166. For further example, Vera Trotter, who is an African American female, who is 73 years
of age testified that her driver’slicense expired in 2012. She attempted to vote in the March
2014 primary election by presenting her voter registration card and expired driver’slicense
which was regjected. She was not allowed to vote provisionally but was required to go to DPS
and present the same expired driver’ slicense in order to obtain an Election Identification Card.
She then returned to the polls and cast her ballot following which she wastold that she had to
take her EIC to the elections office to ensure that her ballot would be counted. In total Ms.
Trotter made two tripsto the polls, one trip to the DMV and one trip to the elections office to
cast asingle ballot and did not find out that the ballot counted until she received written
notification approximately two to three weeks after voting.”*

167. Obtaining SB 14 1D also poses bureaucratic and procedural obstacles for voters.”?
Individual voters who do not possess SB 14 1D have experienced difficulty in understanding the
requirements of SB 14 and complying with those requirements.?®® For example, Naomi
Eagleton, who is African American, and does not have a qualifying SB 14 1D or birth certificate,
recently traveled to her local metro card office to obtain a new metro card with a photograph
because she believes, incorrectly, that the card will enable her to vote in person in the coming
election.”® In addition, Ms. Moraand Ms. White testified about the information costs that their

clients were forced to incur in seeking to obtain SB 14 1D.%>>

%1 Trotter Dep. 37:13-20, 59:18-60:3, 66:12-67:1, 98:3- 99:8.

%2 Bychanan Dep. 88:24-90:2, 108:3-9; Davis Dep. 47:1-10; E. Martinez Dep. 100:3-104:8; Washington
Dep. 23:14-24:10; PL1093 (Washington Video Excerpts).

23 Bychanan Dep. 88:24-90:2, 108:3-9; Washington Dep. 23:14-24:10; PL 1093 (Washington Video
Excerpts); E. Martinez Dep. 100:3-104:8.

2% Eagleton Dep. 18:6-21:5, 27:8-28:13, 30:7-32:4, 44:1-12, 52:9-53:25, 88:22-89:6, 106:5-19, 121:22-
123:14; PL1095 (Eagleton Video Excerpts).

% Trigl Tr. 116:11-117:25 (Mora) (Day 2); Trial Tr. 276:11-277:11, 281:3-282:2 (White) (Day 2).
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168. For further example, Ruby Barber, age 93, knew she needed a photo ID but did not know
what type of photo ID would alow her to vote. She possessed an expired driver’s license but
never had a birth certificate because she was born in arural town in Tennessee and her birth was
never recorded except in the family Bible. Ms. Barber went to the local DPS office with her
expired driver’slicense, social security card, Medicare card and Scott and White Insurance card
but was unable to obtain an EIC because she did not have a birth certificate. Ultimately, after a
Waco report ran an article in the Waco Tribune, Ms. Barber was contacted by the DPS office and
required to make a second trip where she was provided with an EIC. Apparently DPS was able
to find a census record of Ms. Barber’ s birth on afamily search website and issued her EIC on
that basis.*®

169. Finadlly, low-income voters are often burdened by having to obtain qualifying state IDs
from DPS, a state agency associated with the enforcement of traffic and other public safety laws.
For example, Hector Sanchez, who is Hispanic, explained that for years, he has avoided
interacting with DPS and its employees for fear of being arrested for an outstanding traffic-
related warrant.®’ Daniel Guzman, alocal elected official representing a heavily Hispanic, low-
income community in Hidalgo County, similarly testified concerning the fears local residents
have concerning interactions with DPS.%®

170. Under the widely accepted “calculus of voting” applied in political science, increasing

the costs associated with voting can reduce a voter’s likelihood of participating in an election,

#° Barber Dep. 6:9-22, 24:18-25, 29:15-22, 30:15-20, 34:12-24, 36:10-21, 40:7-12; PL 830 (Ruby Barber
FamilySearch.org Page).

" Sanchez Dep. 29:3-32:9.

28 Trial Tr. 357:8-12, 358:2, 358:14-21, 368:7-22, 372:2-9 (Guzman) (Day 3).
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particularly among voters who lack the resources to overcome those costs.”® Because of
socioeconomic disparities, minority voters are particularly unlikely to overcome the impediment
posed by SB 14.%°

A. State-1ssued Forms of Qualifying Photo ID Can Be Burdensome to Obtain
and Maintain

171. Texasdriver licenses, personal identification cards, and concealed handgun licenses can
be difficult to obtain and to renew. In each case, first-time applicants must apply in person at a
DPS office, pay afee, provide underlying documents that are not free to obtain, and overcome a
variety of other procedural and substantive barriers.

1. Driver licenses and state I Dsinvolve costly fees, and applicants must

obtain and pay for underlying documentation, and over come other
procedural and substantive barriers

172. First time applicants for a Texas driver license or Texas personal 1D card must apply in
person at a DPS office, and individuals must renew in person every other renewal . For many
Texans who lack adriver license or accessto avehicle, travel to a DPS officeis extremely
burdensome.?®?

173. DPScharges a $25 feeto first time applicants for a non-commercia Texas driver license,
$16 to first time applicants for a Texas personal ID card under age 60, and $6 to first time
applicants for a Texas personal 1D card who are 60 or older.?*®

174.  DPS does not waive driver license or personal identification card fees due to indigence.**

%9 p|_758 11 7-12 (Burden Corr. Rep.); PL759 1 5-12 (Burden Reply Rep.); PL760 at 48-49 (Burton
Rep.); Trial Tr. 295:25-299:14, 331:8-332:9 (Burden) (Day 3).

260 p| 760 at 49 (Burton Rep.); Trial Tr. 295:10-17, 299:15-22 (Burden) (Day 3).

%! Gipson Dep. 44:19-45:7, 60:20-25, June 9, 2014.

%2 | nfra 1 189-190, 380-382, supra 1 165.

%63 Gipson Dep. 11:15-12:13, 55:13-56:5; PL443 (Application for DL/ID); PL444 (DL Division Fees
Webpage).
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175. Applicants for a Texas driver license or personal identification must present proof of
residency, proof of identity, and fingerprints. Individuals applying for adriver license must also
provide socia security number verification and proof of vehicle registration and liability
insurance for any vehicle owned by the applicant.?®

176. Inaddition, because of alaw passed shortly after SB 14, applicants for original and
renewal driver licenses and personal ID cards must present documentary proof of citizenship or
lawful presence.”® Asof May 18, 2014, only 4,143,370 holders of unexpired Texas licenses and
personal ID cardswho are U.S. citizens had satisfied the new proof of citizenship requirement.
Over 14 million Texans who hold unexpired driver licenses and personal 1D cards and who have
previoudly indicated they are U.S. citizens will have to provide documentary proof of citizenship

D.%” Some of these

at the time of their next renewal in order to maintain their license or |
individuals may face significant obstacles to doing s0.®®

177. A Texasdriver license can also be difficult to maintain because licenses may be
suspended for severa reasons, including failure to pay fines or to make other payments.
Individuals whose driver licenses have been suspended or revoked may be ineligible to renew
their driver license.®

178. Texaslaw enforcement officer are authorized to confiscate driver licenses for certain

driving-related offenses under a program known as the Administrative License Revocation

%4 Gipson Dep. 11:22-25.

% Tex. Transp. Code 88 521.142-143; 37 Tex. Admin. Code 88 15.42, .44-.45; Gipson Dep. 54:11-21;
PL442 (DL Division Application Booklet); Trial Tr. 114:22-115:7 (Mora) (Day 2).

%6 Tex. Transp. Code 521.1425(c); Tex. Transp. Code 521.101(d-1); Tex. Transp. Code 522.052(i);
PL1033 (Defs.” Responsesto PIs. 2d Interrogs.) (Responses 1-2).

%7 p| 1033 (Defs.” Responsesto Pis. 2d Interrogs.) (Response 2).

28 Trial Tr. 239:12-243:4 (Lara, Maximina) (Day 4).

% Gipson Dep. 20:5-21:11, 51:19-53:15.
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(ALR) program.”™

Exact figures for the number of confiscations under ALR are unavailable, but
during legidlative debate on SB 14, there was testimony that there are approximately 100,000
arrests per year for offenses that fall under ALR and allow for confiscations.?*

179. Thelegidature rejected a proposed amendment to SB 14 to allow votersto use the
temporary, non-photo driving permit that is issued when adriver license is confiscated.””? A
voter whose license is confiscated and who does not possess other SB 14 ID must obtain another
form of qualifying photo ID to vote during the period of confiscation.

180.  When people voluntarily surrender their driver licenses—perhaps because they no longer
believe they can safely drive—DPS makes no effort to provide them with an aternative form of
voter identification or even inform them that they may face difficulties complying with SB 14.7
2. Nearly one-third of countieslack a permanent DPS office, and in
many countiesthat do have a permanent DPS office, the office keeps

limited schedules, haslong wait times, or requires someindividualsto
travel for_ hoursto reach the office

181.  Approximately 78 of the 254 countiesin Texas do not have a permanent DPS office. "
182. Approximately 46 counties of the 176 counties that do have a permanent DPS office have
what are known as “ scheduled offices.” These offices are not open five days aweek. In 32 of
those counties, the DPS office is open only one day per week or afew times a month.?”

183. DPSoffices do not ordinarily offer weekend hours.?”

1% Tex. Transp. Code § 524.011; PL1034 (Defs.” Responsesto Pis. 3d Interrogs.) (Response 1).

2™ PLO35 (Tr. House Floor Debate, Mar. 23, 2011); PL547 (1/25/11 E-mail from Essell to Gonzales);
PL 1083 (DPS webpage re Administrative License Revocation Program); Tria Tr. 65:5-14, 92:25-94.1
(Lichtman) (Day 4) (“In 2008, 112,250 licenses were suspended under the ALR process and thiswas
explicitly brought up in the debates over SB 14.”)..

22 p| 034 (House Journal Mar. 23, 2011); PL035 (Tr. House Floor Debate, Mar. 23, 2011).

28 Trial Tr. 296:17-300:13 (Rodriguez) (Day 6).

2 peters Dep. 190:16-191:15, Apr. 30, 2014; Trial Tr. 106:8-11, 106:16-18 (Martinez Fischer) (Day 1).
2% p| 352 (DL Office Spreadsheet).
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184. Thereare atota of 225 driver license offices in the entire state.?”’

185. Inapproximately 141 counties that have permanent DPS offices, DPS is never open past
5p.m. In 22 counties, one or more DPS offices are open until 6 p.m. or 7 p.m. one day per week.
Six “Mega Centers’ are open until 6 p.m. on multiple days per week.>’

186. Asof October 2011, wait timesin DL officesin metropolitan areas could be aslong as
three hours during busy months of the year.?”

187.  Although DPS constructed “Mega Centers’ in an effort to reduce wait times, none of the
new DPS “Mega Centers’ isinside of the inner freeway |oops surrounding Houston, Dallas, San
Antonio, or Fort Worth or in the urban core of Austin.?®® Even after the opening of aMega
Center in the Houston area, wait times in two Houston driver license offices continued to be over
an hour, not including time spent before entering the queuing system.?!

188. DPS acknowledges that “the typical driver license customer complaint is about
uncomfortable, long wait times before they get to the counter to be helped.”?*? DPS also admits a
“service gap” caused by additional mandates placed on the driver license division combined with

an increasing population.”® DPS has specifically conceded that SB 14 could lengthen wait times

276 p| 352 (DL Office Spreadsheet).

21" Pl 775R 116 (Webster Final Rep.).

28 p|_352 (DL Office Spreadsheet).

2% p| 549 (10/7/11 Let. from DPS to Sen. Ellis).

%0 p| 692 (New DL Mega Centers Website).

%81 p685 (5/12 Average DPS Customer Wait Times); Davio Dep. 162:25-163:11; 165:9-167:11; 171:5-
23, June 15, 2012.

%82 p| 684 at 3 (3/15/12 DPS Driver License Study).

%83 P|684 at 9-11 (3/15/12 DPS Driver License Study); PL1035 at 6-8 (2/28/11 Driver License Study).
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at driver license offices, particularly surrounding major voting times like a Presidential
election.?®

189. Many neighborhoods with concentrated minority communities have no DPS office, such
as Dallas' s southeast quadrant. Often these minority population concentrations are the legacy of
housing segregation. Public transit from Dallas's southeast quadrant to the DPS office in
downtown Dallas takes two to four hours, round trip.?®®

190. Although DPS tracks whether public transportation is available at its driver license
offices, it defines public transportation to include paid ride services such as taxis.?*°

191. In some heavily Hispanic regions along the border with Mexico, the nearest permanent
DPS facility is 100 to 125 miles away.®’

192. DPSdoes not maintain any rules requiring that services to be available on weekends or
during evening hours.?®®

193. DPShasindicated that it makes no effort to coordinate with the Secretary of State’'s
office to ensure that DPS offices are conveniently located for EIC applicants, who may be

]

particularly dependent on public transportation.®®  The Secretary of State has no authority over

the implementation of the EIC program by DPS.*®

%4 Pl 690 at 1 (DPS Legislative Analysis).

%85 p| 760 at 45-46 (Burton Rep.); PL779 at 12-13; Trial Tr. 45:3-19 (Burton) (Day 6).
%8 Trial Tr. 149:24-151:8 (Peters) (Day 6).

287 p|_760 at 46-47 (Burton Rep.); PL779 at 9.

%88 pPeters Dep. 95:23-96:3.

8 Trial Tr. 148:24-152:7 (Peters) (Day 6); Trial Tr. 282:15-286:4 (Rodriguez) (Day 6).
% P 907 § 20; Trial Tr. 355:17-21, 386:23-387:1 (Ingram) (Day 7).
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3. Texas concealed handgun licenses ar e expensive, labor-intensive to
obtain, and unavailable to some eligible voters

194. A Texasresident who appliesfor a Texas concealed handgun license must submit
evidence of having completed a handgun proficiency course, avalid Texas or other state’ s driver
license or identification certificate number, a photograph, fingerprints, proof of age, a social
security number, and asignature. The applicant must also undergo a background check.**

195. The standard application fee for an origina Texas concealed handgun license is $140,
although individuals who fall below federal poverty thresholds may pay areduced fee of $70.
Current and former military personnel and law enforcement officials, aswell as senior citizens,
may also apply at areduced price.?*

196. A Texas concealed handgun licenseisinitialy valid for four years and then must be
renewed every five years. Renewal requires payment of an additional fee.”

197. Registered voters who are under 21 years of age and who do not qualify for the military
exception may not apply for a concealed handgun license.

198. DPS may suspend or revoke a concealed handgun for several reasons, such as delinquent

295

child support and DWIs.“”> Once final action is taken and the suspension or revocation goes into

effect, DPS sends a letter instructing the individual to surrender the license to the department.?®
199. By statute, concealed handgun license applicants who do not reside within 25 miles of a

facility with the capacity to process digital fingerprints and reside in a county with a popul ation

21 37 Tex. Admin. § 6.12; Zgabay Dep. 10:4-11:19; 17:4-25, June 9, 2014.
22 p| 436 (CHL Fee Table).
298 7qabay Dep. 19:9-20:3; PL436 (CHL Fee Table).

294 7qabay Dep. 16:15-20.
2 7qabay Dep. 23:17-25:25.

2% 7 gabay Dep. 27:1-10.
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of 46,000 or fewer may submit fingerprints by alternative means, based on concerns that this

distance rendered such facilities inaccessible to potential applicants.””

B. The EIC Program Does Not Provide a M eaningful Opportunity to Obtain SB
141D

1. Overview

200. TheTexasEIC programisafailure. The need to apply in person at locations that may be
remote, open for limited hours, temporary, or unwelcoming; documentation requirements; the
inability to use EICs for anything other than voting; and the failure of DPS to publicize
information regarding EICs are among the many impediments to obtaining an EIC. The
inevitable result of these barriersis that Texas has issued a minute number of EICsto the
population that needs them.?*®

201. TheEIC program is managed by DPS, and EICs generally must be applied for at aDPS
location.?*

202. SB 14 provides no specific appropriation for DPS to implement the EIC program, so all
funds for EIC issuance must come out of DPS general funds.*® This lack of funding provides a
disincentive for DPS to invest heavily in the EIC program. Indeed, Tony Rodriguez has referred

to efforts to expand the EIC program as “mission creep.” 3

#" Tex. Gov't Code § 411.175; Zgabay Dep. 40:18-42:6, 51:7-54:8.

28 | nfra 9 206.

29 p| 194, Peters Dep. 26:10-18.

30 Trigl Tr. 259:1-11 (Cornish) (Day 3) (“DPS received no additional funding relating to the issuance of
the EICS").

%1 Trial Tr. 273:8-18 (Rodriguez) (Day 6).
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203. Tony Rodriguez testified that even though he administers the program, he normally
spends only two or three hours per week on the program.®* No DPS staff works on the EIC
program fulltime.3%

204. DPS admitsthat its employees have undefined discretion in administering the EIC
program, despite the fact that such discretion is not provided for in statute or regulation.** This
discretion has resulted in unfair, inconsistent results. While some people receive EICs even

305

though they have failed to produce required documents,”™ others have faced seemingly

insurmountable barriers to acquiring EI Cs.3%

205. After the commencement of this litigation, DPS and the Office of the Secretary of State
began developing programs to make EICs available at locations other than permanent DPS
offices. The half-hearted roll-out of these programs has prevented their success, and DPS has
already begun to roll back its use of mobile unitsin the weeks leading up to elections.

206. Between June 2013 and early September 2014 (over 15 months), DPS had issued only
279 EICs*® By contrast, Georgia—a state less than half the size of Texas—issued 2,182 voter
identification cards in the latter part of 2006, after the state began implementation in June 2006

following Voting Rights Act preclearance of itsimplementing regulations.*® Asof May 2014,

62 EICs had been issued to voters over the age of 65, who are eligible to early vote by mail 3

%2 Trial Tr. 281:13-25 (Rodriguez) (Day 6).

303 Trial Tr. 282:1-3 (Rodriguez) (Day 6).

3% Trial Tr. 251:7-252:3, 273:7-274:17, 275:15-277:6 (Rodriguez) (Day 6).

% Barber Dep. 6:9-22, 24:18-25, 29:15-22, 30:15-20, 34:12-24, 36:10-21, 40:7-12; PL 830 (Ruby Barber
FamilySearch.org Page); Tria Tr. 272:13-273:6 (Rodriguez) (Day 6).

% Trial Tr. 290:13-15, 290:19-23, 290:24-291:18 (Benjamin) (Day 2).

%7 DEF2739 (Election I dentification Certificates State and County Participation, September 5, 2014);
Trial Tr. 262:13-263:3 (Rodriguez) (Day 6).

3% p| 691 at 9 (Georgia PowerPoint).

39 p| 1052 (EIC Applicants Data at Column R (“Age”)).
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207. Many voterswho lack SB 14 1D have never heard of an EIC.3° Even individuals who
work for non-profit organizations that assist Texans in obtaining official photo I1Ds and other
documentation had never heard of an EIC before speaking to plaintiff’s counsel involved in this
suit.*

208. For voters who have heard that EICs are available, they face a combination of burdensin
seeking to obtain one, including significant travel distances, technical and confusing processes,
and the requirement to present an original or certified copy of a birth certificate.3*?

209. The application for an EIC statesthat it is“for election purposes only; cannot be used as
an identification card,” and EICs bear the notation “FOR ELECTION PURPOSES ONLY
CANNOT BE USED ASIDENTIFICATION.”*® Thus, in contrast to avoter who obtains a
driver license, a concealed carry permit, a passport, or any of the other forms of SB 14
identification, a voter who obtains an EIC receives no additional benefits from possessing an
EIC.

210. Tony Rodriguez, a senior manager in the DPS driver license division who has been put in

charge of the EIC program, has written to subordinates that “zero is agood number” for requests

for EICs at DPS offices, and when alack of applications persisted wrote, “This is getting better

319 Trial Tr. 172:10-14 (Espinoza) (Day 6); Washington Dep. 107:16-109:1; PL 1093 (Washington Video
Excerpts); Eagleton Dep. 28:6-29:3; PL1095 (Eagleton Video Excerpts); Holmes Dep. 19:3-5; PL1094
(Holmes Video Excerpts); Espinoza Dep. 35:4-6; Margarito Lara Dep.46:17-22, 101:19-21; PL1090
(Bates Video 13:10-13:44); Bates Dep. 19:17-20:12.

31 Buchanan Dep. 66:1-67:19, 69:9-70:25; Trial Tr. 283:18-25 (White) (Day 2); Trial Tr. 131:14-21
(Mora) (Day 2).

%12 sanchez Dep. 8:13-9:16, 29:3-32:9; E. Martinez Dep. 59:24-76:1, 79:5-10; PL1000 (Taylor Decl.);
Estrada Dep. 9:11-13; Tria Tr. 130:9-1, 133:23-24, 136:7-20 (Estrada) (Day 3); Trial Tr. 102:3-8
103:17-104:7 (Mendez) (Day 2); Trial Tr. 221:16-222:21 (Lara, Margarito) (Day 4); Bates Dep. 14:17-
18:25.

313 p|_556 (Application for Texas Election Certificate); PL192 (Image of Election Identification
Certificate).
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by the day.”*'* Rather than expressing concern regarding the lack of EIC applicants soon after
SB 14 went into effect, Mr. Rodriguez told the director of the driver license division and several
regional managers that despite “aclose call” involving an inquiry that did not lead to an
issuance, DPS had continued a“clean sweep” of issuing no EICs.3"> Despite that fact that Mr.
Rodriguez’ supervisors were aware of these emails, none gave him negative feedback on his
comments.**°
211. Inresponseto the low number of EICs issued immediately after SB 14 went into effect,
DPS did not consider making any changes to its EIC publicity or educational outreach.**” DPS
has also not used information gathered on EIC issuance to conduct any evaluations of the EIC
program.**® Rather, according to Mr. Rodriguez, if no EICs had been issued, the program would
still have been a success because “[t]he number of EICs that we issued is secondary.” "
212. Mr. Rodriguez has also resisted expending DPS resources on programs that seek to
expand access to EICs.*®

213. DPSrestricts access to EICs by conducting more thorough quality control checks on EIC
applications than it does on applications for driver licenses.3*

214. DPShasfailed to establish any systems to inform EIC-holders that their EICs are about

to expire, but driver license-holders automatically receive such notice. %%

314 Trial Tr. 200:24-201:4, 225:6-14; 261:12-262:12 (Rodriguez) (Day 6); PL379 (6/27/13 Email from
Rodriguez to Salestus); PL380 (7/5/13 Email from Rodriguez to Carter); Rodriguez Dep. 10:20-11:3,
12:22-13:8, 125:5-129:8, 129:17-132:15.

31> p|382 (6/27/13 Email from Rodriguez to Peters); Rodriquez Dep. 136:19-138:12; Trial Tr. 226:9-
227:8 (Rodriguez) (Day 6).

318 Trigl tr. 271:1-272:12 (Rodriguez) (Day 6).

37 Rodriguez Dep. 154:4-18, 155:4-11.

%18 Rodriguez Dep. 166:12-23, 167:21-169:3, 171:13-16, 172:5-15, 1176:16-21.

319 Rodriguez Dep. 286:8-287:8; Trial Tr. 268:8-269:5 (Rodriguez) (Day 6).

%20 p|_396 (9/9/13 Email from Tony Rodriguez to Jose Rodriguez); Rodriguez Dep. 241:11-243:8.

! Rodriguez Dep. 101:13-16; 105:14-105:22; Trial Tr. 140:5-141:3 (Peters) (Day 6).
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215. Similarly, Keith Ingram, the Texas Director of Elections, has stated that the number of
ElCsissued is not a proper metric for evaluating the success or failure of the EIC program and
that the Office of the Secretary of State has no obligation to increase the number of EIC
applications.®*

216. Coby Shorter, the Deputy Secretary of State, stated that it would be premature to make
changes to the EIC program before the November 2014 federal elections.®**

2. Thelocations and timesto submit EICs applications arelimited, and
aredifficult to accessfor many Texans

a. DPS offices

217. Asset forth above DPS locations and hours are limited, and DPS customers can
experience significant wait times.

218. Prior to the November 2013 constitutional election, DPS opened 49 driver license offices
injust 13 counties from 10 a.m. to 2 p.m. on eight Saturdays only for the purpose of accepting
EIC applications.®®

219. These DPS offices were selected based on the July 2013 analysis by the Office of the
Secretary of State of voters believed not to possess state-issued 1D.%%°

220. Onthefirst Saturday when DPS opened offices for the purpose of issuing EICs, DPS

received fewer than ten applications, and on a subsequent Saturday with nine offices open, DPS

32 Tria Tr. 154:21-155:17 (Peters) (Day 6).

23 |ngram Dep. 142:13-143:23, 343:7-344:5.

¥4 Shorter Dep. 158:4-162:24

5 Pl 1016 138 (Defs. Objs. & Responsesto U.S. 1st RFAS); PL396; Trial Tr. 257:19-258:5 (Rodriguez)
(Day 6).

6 Rodriguez Dep. 249:14-250:5, 250:20-251:13; Ingram Dep. 134:20-135:6; PL396 (9/9/13 Email from
Tony Rodriguez to Jose Rodriguez).
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received only two applications. These low numbers have been consistent throughout the time
that DPS has offered Saturday service.®’

221. DPS opened driver licenses offices on only three Saturdays before the May 2014
statewide primary election and has stated that it could choose to terminate this program at any
time.®%®

222. DPS makes no accommodation for individuals who do not reside within 25 miles of a
location that accepts EIC applications to submit their application by aternative means. By
contrast, by statute Texas does make such an accommodation with respect to the digital
fingerprints otherwise required to apply for a concealed handgun license.®*

b. Mobile EI C units have not been effective.

223. Inapproximately September 2013, after this litigation had commenced, DPS began
implementing a program in which “mobile units’—packages of equipment used to process EIC
applications—would be transported to different locations throughout the State.>*

224.  On October 8, 2013, DPS and the Office of the Secretary of State (SOS) entered into a
Memorandum of Understanding (MOU) under which SOS would purchase equipment needed to
accept EIC applications and interface with counties to establish proper locations for temporary

offices and DPS would provide staff to accept EIC applications and verify location and

equipment feasibility.*** The MOU provided that the SOS would purchase twenty-five mobile

27 p| 451 (EIC Report Oct. 19); Rodriguez Dep. 243:12-244:19; Tria Tr. 258:2-5 (Rodriguez) (Day 6).
28 p396 (May 2014 Saturday DL Office List); Rodriguez Dep. 262:5-13; Peters Dep. 95:7-15.

%9 Tex. Gov't Code § 411.175; Zgabay Dep. 40:18-42:6, 51:7-54:8.

330 Trial Tr. 357:22-358:8 (Ingram) (Day 7); Ingram Dep. 48:23-49:18.

%1p| 281 (Memorandum of Understanding); Trial Tr. 330:15-25, 331:21-332:16, 358:9-359:5 (Ingram)

(Day 7).
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units, although the SOS could have purchased additional units.3** The SOS did not analyze the
number of mobile EIC units needed to reach registered and eligible voters without qualifying SB
141D.%*

225. DPS has discretion to operate mobile units, and can terminate their operation at any
time.3** The MOU can also be terminated upon written agreement of the SOS and DPS.*
226. Asof approximately late May 2014, DPS had issued only 82 EICs from mobile units.**®
227. SOS and DPS sent 25 mobile units to various locations from September to November
2013, from January to March 2014, and in the spring of 2014.3

228. InJuly 2013, SOS conducted a database match between the TEAM database and an
extract of the driver license/personal identification card database in order to estimate the
locations of concentrations of voters without state-issued SB 14 ID.**® SOS made no additional
effort to assess the characteristics of the non-matched population, such as the share of Spanish-
surnamed voters,**

229. SOS positioned mobile unitsin rural counties and counties estimated by the July 2013
database match to have a high number of voters without state-issued SB 14 ID, with specific
locations jointly determined by SOS, DPS, and county officials.**° SOS made no particular

effort to target minority communities or concentrations of low income voters.**

%2 p281 (Memorandum of Understanding); Trial Tr. 360:12-361:15 (Ingram) (Day 7).

338 Trial Tr. 360:24-361:12 (Ingram) (Day 7).

3% Trial Tr. 145:16-146:3 (Peters) (Day 6); Trial Tr. 359:21-360:2 (Day 7).

%5 P 281 (Memorandum of Understanding); Trial Tr. 358:12-359:20 (Ingram) (Day 7).

3% p| 1052 (May 2014 | ssuance Statistics).

37 |ngram Dep. 63:10-19; Rodriguez Dep. 190:19-191:5.

38 |ngram Dep. 18:6-20:17; Trial Tr. 331:1-17 (Ingram) (Day 7).

339 |ngram Dep. 342:9-25.

30 |ngram Dep. 18:6-20:17, 67:11-71:13, 73:20-74:17; PL306 (9/24/13 Email from Ingram to Pierce).
31 |ngram Dep. 73:20-74:25.
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230. SOS did not advertise the mobile EIC program, and DPS conducted no targeted outreach
or direct mailing concerning the time-sensitive mobile EIC program.*? Senator Uresti, for
example, testified that he and his staff only discovered that mobile EIC units would be available
in certain counties within his district by looking up the Secretary of State’s website and that he
had heard nothing from the counties themselves and did not believe there was any advanced
advertisement of the mobile EICs.**® Senator Robert Duncan aso was unaware of the mobile
EIC program. *** Commissioner Ortiz from Nueces County said the mobile units were "a
complete mystery" to him and that their location in Nueces County was not coordinated with
local officials.>*

231. Inmost cases, DPS has sent mobile units to particular locations for only one or two

346

days.
232. DPShasaready rolled back the scope of the mobile unit program from 2013 to 2014.
Prior to and immediately after the November 2013 election, mobile units visited 36 counties on
31 total days, appearing in up to four locations in each county.>*’ Prior to the March 2014
primary election and May 2014 primary run-off, mobile stations visited only 18 counties on only
11 total days, and visited no more than two locations per county.>* In total, mobile EIC units

made nearly 10 times as many appearancesin 2013 as they did in 2014 (414 versus 42).34

%2 |ngram Dep. 338:4-8; Trial Tr. 146:12-147:1 (Peters) (Day 6).

33 Trial Tr. 213:6-214:-24 (Uresti) (Day 3).

34 Duncan Dep. 263:8-13, Aug. 28, 2014.

¥° Trial Tr. 19:24-20:10 (Ortiz, O.) (Day 5).

%8 Trial Tr. 361:16-21 (Ingram) (Day 7).

7 P|_453 (2013 EIC Mobile Stations).

%8 P1036 (2014 EIC Mobile Stations).

9 PL453 (2013 EIC Mobile Stations); PL1036 (2014 EIC Mobile Stations).
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233. TheMOU requiresthat SOS give DPS only two business days notice before placing a
mobile unit, and in some cases SOS provided only the minimum required notice.®®

234. Severa county officials complained to DPS that they and their constituents had not been
informed in advance that mobile EIC units would be in place, including a county commissioner
in predominantly Hispanic Bexar County. In one county, six of seven sites had no advance
notice of EIC mobile units. Another county rejected placement of EIC mobile units due to lack
of time to notify county residents and organizations**

235. Multiple counties requested that mobile EIC units operate outside of business hours, but
DPS determined that mobile units should only be open during business hours and established
standard hours of 9 am. to 4 p.m.*** DPS made this decision to benefit its employees and did
not consider whether EIC applicants would be able to travel to mobile EIC units during business
hours.®*

236. In 2013, nearly all mobile units were open from 9 am. to 4 p.m.*** In 2014, the website
setting out the mobile unit schedule stopped consistently listing times of operation.®*>

237. Travis County voter registrar Bruce Elfant suggested to SOS in an October 2013 etter

that the lack of success of EIC mobile units might be due to their limited operating hours and the

%0 p| 281 (Memorandum of Understanding); Trial Tr. 362:5-14 (Ingram) (Day 7).

%! |ngram Dep. 102:22-104:6; Peters Dep. 88:15-89:7; PL 286 (10/1/13 Email from Rodriguez to
Jackson); PL347 (10/2/13 Email from Rodriguez to Jackson); Trial Tr. 362:15-25 (Ingram) (Day 7); Tria
Tr. 164:24-165:16 (Guidry) (Day 8).

%2 Rodriguez Dep. 291:14-292:9; Ingram Dep. 105:23-110:22, 326:9-327:6, 322:15-328:3; Rodriguez
Dep. 292:12-294:4; PL289 (10/17/13 Email from Heard to Jackson); PL290 (10/4/13 Email from Chacon
to Jackson); PL405 (10/3/13 Email from Watkins to Jackson); PL306 (9/24/13 Email from Ingram to
Pierce); Trial Tr. 363:1-5, 364:16-19 (Ingram) (Day 7).

%3 Rodriguez Dep. 295:14-296:12; Trial Tr. 265:24-266:10, 267:6-13 (Rodriguez) (Day 6) (explaining
that DPS prefers to keep routine hours for employees notwithstanding the remoteness of the location);
Ingram Dep. 305:15-306:2.

%% P 453 (2013 EIC Mobile Stations).

%5 P 1036 (2014 EIC Mobile Stations).
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absence of direct notice to voters.>®

SOS made no changes to the mobile EIC unit program in
response to this letter.*’

238. For the cost of the EIC mobile units the state could have placed camerasin all 254
counties.®®

239. The Office of the Secretary of State has taken the position that issuance of EICsis not the
responsibility of SOS and has not made any independent assessment of the success or failure of

the EIC mobile unit program.®*

C. I ssuance of EICsat county offices has not been effective

240. In approximately October 2013, after this litigation had commenced, DPS began entering
into contracts with counties in which DPS did not maintain an office so that county officials
could accept applications for EICs.**®

241. Notwithstanding the language of the contract, this arrangement is not authorized by SB
14 or any other Texas law.***

242.  Counties can voluntarily determine whether to accept applications for EICs and are under

no legal obligation to offer EIC services. Counties may unilaterally terminate their participation

at any time. >

%6 p|_ 292 (10/13/13 Letter from Elfant to Ingram); Ingram Dep. 105:23-107:7.

%7 |ngram Dep. 116:11-22.

%8 Trial Tr. 265:12-25 (Cornish) (Day 3).

%9 ngram Dep. 122:15-124:8.

30 p| 282 (Interlocal Cooperation Contract); Ingram Dep. 84:3-84:2, 87:9-109.

%1 Peters Dep. 81:20-83:23; PL 282 (Interlocal Cooperation Contract); Tex. Gov't Code §§ 791.001-.006
(authorizing local governments to contract for services); Tex. Transp. Code 8§ 521.008 (authorizing a pilot
program under which county employees may offer driver license, EIC and personal identification
certificate services but limiting the program to counties in which DPS already maintains a presence and
up to eight other counties of specified sizes).

%2 p| 282 (Interlocal Cooperation Contract); Peters Dep. 91:12-23; Trial Tr. 366:9-24, 367:3-24 (Ingram)

(Day 7).
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243. The SOS has no recourse if a county refuses to participate in the EIC program except to
try to persuade the county to participate in the program.3®

244.  Counties do not receive state funding or reimbursement for services related to acceptance
of EIC applications.®** Having spent only $400,000 of its own money implementing SB 14,
Texas has spent less than 5 cents per registered voter as compared to another state which has
spent $1.25 per registered voter.*® Thereislittle, if any, documentation of Texas's spending on
SB 14 implementation, including the State’ s development of EIC units.>®

245.  Approximately 18 of 79 counties without driver license offices have declined to

participate in the county EIC program.®®’

Several counties have pointed to alack of facilities,
funds, or staffing.>®®

246. Counties select the locations and hours when they will accept EIC applications.**® There
isno rule or regulation that requires county offices issuing EICs to offer Saturday hours.3™

247. The existence of acontract between DPS and a county does not establish that the county
actually accepts EIC applications. For example, Frio County, which DPS lists as accepting EIC
applications, has never established any date or time when EIC applications would be made

available or notified county residents that EIC applications are available.>*

%3 Trial Tr. 366:9-368:17 (Ingram) (Day 7).

364 P 282 (Interlocal Cooperation Contract); Peters Dep. 91:24-25; Trial Tr. 366:9-367:8 (Ingram) (Day
7).

%5 Trial Tr. 263:21-264:11 (Cornish) (Day 3).

36 Trial Tr. 265:23-266:3 (Cornish) (Day 3).

%7 peters Dep. 92:13-18; PL 189 (County Locations Issuing EICs).

%8 | ngram Dep. 99:4-18, 101:18-102:9, 104:10-105:22; Peters Dep. 92:19-93:2; PL 285 (9/26/13 Email
from Jackson to Stephenson); PL287 (10/4/13 Email from Grim to Rodriguez); Newman Dep. 57:18-
59:2.

39 p|_ 282 (Interlocal Cooperation Contract); Rodriguez Dep. 273:14-274; Trial Tr. 366:9-369:7 (Ingram)
(Day 7).

370 peters Dep. 188:21-189:1.

371 p|189 (County Locations Issuing EICs).
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248. Countiesthat accept EICs may arbitrarily limit the service to particular dates and times.
For example, La Salle County accepts EIC applications only for two weeks preceding an election
and then only on two Tuesdays from 9:00 am. to 3:00 p.m. and two Thursdays from 10:00 am.
to 2:00 p.m.3>”? Similarly, although the Hansford County Tax Assessor-Collector’s office is open
between 8:00 am. and 4:45 p.m. on weekdays, it accepts EIC applications only between 8:00
am. and noon.>"

249. Counties may appoint an official to accept EIC applications whose job may be far
removed from promoting participation in elections. For example, in Edwards County, the only
employee who accepts and processes EIC applicationsis the “ dispatcher and temporary
jailer.”™

250. In numerous counties designated by DPS as accepting EIC applications, the websites for
the designated local officials do not mention that the official or their office will accept EIC
applications.®”

251. According to officialsin 44 of the 61 counties that DPS claims accept EICs, officesin

those counties accepted only 31 complete EIC applications and 10 incomplete EIC applications

from June 26, 2013, to June 27, 2014.3"° DPS dataindicate that county offices accepted 32

372 p| 500 1 6 (Esqueda Decl. May 7, 2014).

373 P493 11 6 (Cummings Decl., April 29, 2014).

374 P 487 1 3-4 (Ortiz Decl., May 5, 2014).

375 PLL189 (County Locations Issuing EICs); PL479 1 3-4 (Cortelyou Decl., May 5, 2014); PL455 (Camp

County Constable Website); PL509 1 3-4 (Bennett Decl., May 19, 2014); PL460 (Oldham County JP

Website); PL489 Y 3-4 (Jones Decl., May 19, 2014); PL458 (Franklin County Sheriff Website); PL516

99 3-4 (Thomas Decl., May 6, 2014); PL461 (Somervell County Elections Website); PL434 1 3-4

(Brookshire Decl., Apr. 21, 2014); PL456 (Delta County Judge Website); PL496 11 3-4 (Hinojosa Decl.,

Apr. 25, 2014); PL459 (Hogg County Tax Assessor Website); PL485 1 3-4 (Garcia Decl., Apr. 30,

2014); PL457 (Dimmit County Clerk Website).

876 P477 1 7-8 (Pena Decl., May 19, 2014); PL478 1 7-8 (Ohlendorf Decl., Apr. 21, 2014); PL479 § 7-8

(Cortelyou Decl., May 5, 2014); PL480 1 7-8 (Butler Decl., Apr. 30, 2014); PL481 1 7-8 (Grim Decl.,

Apr. 22, 2014); PL482 1 7-8 (Smith Decl., Apr. 28, 2014); PL483 1 7-8 (Medley Decl., Apr. 28, 2014);
(Cont’d...)
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complete EIC applications over asimilar period but do not track applications rejected by county
officials.>”

252. During this same period, only 10 counties received complete EIC applications, and at
least one additional county received only an incomplete application.>”®

253. Two counties, Duval and Jim Hogg, have accepted over 40% of the complete EIC
applications accepted by county offices.>”® At least 44 of the 61 counties listed by DPS as

accepting EIC applications have received zero applications.**°

3. Obtaining an EIC is not cost free

a. EIC applicationsrequire submission of documentsthat cost
money to obtain

254. Anoriginal applicant for an EIC must present one piece of “primary identification,” two

pieces of “secondary identification,” or one piece of “secondary identification” and two pieces of

PL484 9 7-8 (Brookshire Decl., April 21, 2014); PL485 | 7-8 (Garcia Decl. June 9, 2014); PL486 1 7-8
(Bazan Decl., May 19, 2014); PL487 1 7-8 (Ortiz Decl., May 5, 2014); PL488 1 8-9 (Bell Decl., May 13,
2014); PL489 1 7-8 (Jones Decl., May 19, 2014); PL491 § 7-8 (Duff Decl., Apr. 28, 2014); PL492 1 11-
12 (Altman Decl., May 15, 2014); PL493 1 7-8 (Cummings Decl., April 29, 2014); PL494 1 7-8 (Gray
Decl., May 5, 2014); PL495  7-8 (Williams Decl., Apr. 22, 2014); PL496 1 7-8 (Hinojosa Decl., April
25, 2014); PL497 1 7-8 (Opiela Decl., Apr. 22, 2014); PL498 1 7-8 (Scogin Decl., Apr. 21, 2014); PL499
91 7-8 (Timmons Decl., Apr. 17, 2014); PL500  7-8 (Esqueda Decl., May 7, 2014); PL501 § 7-8 (Fry
Decl., Apr. 15, 2014); PL502 ] 7-8 (Powers Decl., Apr. 22, 2014); PL503 § 7-8 (Willis Decl., Apr. 30,
2014); PL504 1 7-8 (Parker Decl., Apr. 21, 2014); PL505 ¥ 7-8 (Jones Decl., Apr. 17, 2014); PL506 1 7-8
(Sadovsky Decl., Apr. 29, 2014); PL507 1 7-8 (Powell Decl., Apr. 21, 2014); PL508 1 7-8 (Burks Decl.,
Apr. 28, 2014); PL509 1 7-8 (Bennett Decl.); PL510 1 7-8 (Hancock Decl., May 5, 2014); PL511 Y 7-8
(Woods Decl., May 9, 2014); PL512 1/ 8-9 (Evans Decl., May 14, 2014); PL513 { 7-8 (Mayfield Decl.,
Apr. 23, 2014); PL514 1 7-8 (Askew Decl., Apr. 21, 2014); PL515  7-8 (McAlister Decl., Apr. 28,
2014); PL516 1 7-8 (Thomas Decl., May 10, 2014); PL1050  7-8 (McDonald Decl., May 30, 2014);
PL517 19-10 (Moore Decl., May 9, 2014); PL518 1 7-8 (Leyva Decl., May 12, 2014).

377 Pl 462 (May 2014 |ssuance Statistics).

378 Citations collected in footnote 376, supra.

379 Citations collected in footnote 376, supra.

%0 Citations collected in footnote 376, supra.
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“supporting identification.”®" Therefore, in order to obtain an EIC, a voter must present at least
one piece of either primary or secondary identification.

255.  During the development of these requirements, no consideration was given to whether it
would be difficult for an individual lacking SB 14 ID to obtain and present the documents
required to obtain an EIC.%*

256. Senior staff working for non-profits assisting low-income Texans with obtaining official
identifying documents testified that while the EIC can only be used for voting, the documentary
proof requirements made it just as complicated for low-income voters to obtain as the Texas
ID.**® For instance, KristinaMora, a Senior Caseworker at one such non-profit, testified: “Once
reviewing the documents that are required for the EIC, it was moreclear tous. . . that . . . the
requirements for the Texas ID and for the EIC are very similar, if not the same as far asthe
amount of barriersto obtaining those secondary documents. And so, therefore, the value of
obtaining the EIC did not seem higher than using those efforts to obtain the Texas ID itself.” %%
257.  None of the forms of primary or secondary identification may be obtained for free.3®
Thus, if avoter does not already possess the requisite forms of primary or secondary
identification, he or she must pay to obtain them.

258. Primary identification consists only of a Texas driver license or personal identification

card that has been expired for 60 days but is within two years of the expiration date.**

%1 37 Tex. Admin. Code § 15.182(1).

%2 Trial Tr. 254:3-13 (Rodriguez) (Day 6); Rodriguez Dep. 66:15-19, May 8, 2014.
%3 Trial Tr. 131:22-133:12 (Mora) (Day 2).

%% Trial Tr. 132:19-25 (Mora) (Day 2).

¥ |nfra {1 258-267.

36 37 Tex. Admin. Code § 15.182(2).
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Obviously, a voter who does not already possess an expired Texas driver license or personal
identification card cannot obtain one for the purpose of obtaining an EIC.

259.  Secondary identification consists of an original or certified copy of abirth certificate
issued by the appropriate State Bureau of Vital Statistics or equivalent agency of one of the 50
states, a United States territory, or District of Columbia; an original or certified copy of a United
States Department of State certification of birth; an original or certified copy of a court order of a
U.S. court with name and date of birth (DOB) indicating an official change of name or gender; or
U.S. citizenship or naturalization papers without an identifiable photo.®’

260. Approximately 68% of U.S. citizens in Texas were born in the State and—absent a name
change or possession of an expired Texas | D— by operation of law any such individuals who
apply for an EIC musgt, as part of that application, present a certified copy of a Texas birth
certificate.®® In Texas, parents do not automatically receive a certified copy of achild’s birth
certificate when the child is born and there is no public assistance available with regard to
obtaining abirth certificate.®® Moreover, although Texas requires that births be registered with
the State, not every child born in Texasis actually registered within one year of birth. After one
year, parents are required to go through the Delayed Birth Certificate process, which costs a total

of $47 and requires the submission of documents.** Even after going through this process, an

individual would still need to purchase a certified copy of the birth record.>*

%¥71d. § 15.182(3).

8 p| 228 (ACS 08-12 thl. BO5002); Trial Tr. 395:20-396:15 (Farinelli) (Day 6).
39 Trial Tr. 317:23-318:4, 363:24-364:4 (Farindlli) (Day 6).

30 Trial Tr. 364:5-18 (Farinelli) (Day 6).

%1 Trial Tr. 364:24-365:7 (Farinelli) (Day 6).

80



Case 2:13-cv-00193 Document 610 Filed in TXSD on 09/18/14 Page 86 of 353

261. Thebasic feeto obtain a certified copy of a Texas birth record is $22, including a$20 in
search and copy fees and a $2 statutory surcharge.®* An additional fee of $5 is charged for
expedited service, an $8 fee is charged to have a birth record sent by overnight mail to the
requestor, and asmall credit processing fee is charged for online requests.>*

262. If anindividual requests a certified birth record from alocal registrar or county clerk, that
office may charge an additional $1 fee.**

263. If anindividual does not possess the underlying forms of identification required to obtain
abirth certificate, and if that individual cannot rely on afamily member to request a birth
certificate on hisor her behalf, then the DHS recommends that the individual either purchase a
birth certificate through a third-party vendor or retain alawyer to file for a certificate—both
options require additional costs and fees.**

264. Approximately 25% of U.S. citizens residing in Texas were born in the United States or
U.S. territories but outside of Texas and—absent a name change or possession of an expired
Texas | D—any such individuals who apply for an EIC must present a birth certificate from
outside Texas from their state or territory of birth.>*® The cost of a certified copy of a birth
certificate from other U.S. states or territories rangesin price from $5 (American Samoa) to $34
(Michigan).®*’ States neighboring Texas charge between $10 and $15.3%® Eighteen states also

require that applicants include a valid photo 1D with their request.>*°

%92 25 Tex. Admin. Code § 181.22(a), (c), (9), (S); Trial Tr. 366:12-16 (Farinelli) (Day 6).
39 25 Tex. Admin. Code § 181.22(q); Trial Tr. 366:17-367:1 (Farinelli) (Day 6).

% Tex. Hedlth & Safety Code § 191.0045(h); Trial Tr. 367:7-13 (Farinelli) (Day 6).

¥ Trial Tr. 121:5-11, 121:18-21 (Mora) (Day 2).

3% p| 228 (ACS 08-12 thl. B0O5002); Trial Tr. 395:20-396:25 (Farinelli) (Day 6).

%7 pL474 at 5, 31 (CDC Vital Statistics Guide).

38 pLA474 at 7, 27, 44, 52 (CDC Vital Statistics Guide).

39 p| 474 (CDC Vita Statistics Guide).
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265. Approximately 1% of American citizens residing in Texas were born abroad of American
parents and—absent a name change or possession of an expired Texas |D—any such individuals
who apply for an EIC must present a United States Department of State certification of birth.*®
A certified copy of a Department of State certification of birth costs $50 and must be requested
viaa notarized application.*™*

266. Approximately 6% of American citizensresiding in Texas are naturalized U.S. citizens
and—absent a name change or possession of an expired Texas |D—any such individuals who
apply for an EIC must present a citizenship certificate."? A replacement copy of a certificate of
citizenship costs $345.%%

267. Voterswho have changed their name or gender by order of a Texas court may obtain a
copy of acourt order to that effect by requesting the order directly from the issuing court and
paying one dollar per page plus afive-dollar search fee.*®* The underlying petition for an official
change of name or gender must be notarized and accompanied by a complete set of the
petitioner’s fingerprints,*®® and appears to require at least $152 in mandatory fees.*®® For those

Texas voters whose names were changed by order of a court outside of Texas, the cost of

obtaining that court order varies by state.

0 p|_228 (ACS 08-12 thl. BO5002).

0L p| 467 (DOS FS-240).

%02 p|_228 (ACS 08-12 thl. B05002).

“%% p891 (USCIS N-565 Instructions).

%% Tex. Gov't Code § 51.318(b).

%% Tex. Fam. Code 8§ 45.101-.102.

% Tex. Gov't Code § 51.317(b)(1), (4); Tex. Local Gov’'t Code §§ 133.151, .152, .154.
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268. SB 14 does not require that employers offer paid leave to allow an employee time to
obtain an EIC and neither does SB 14 provide any reimbursement for expenses incurred to
acquire an EIC.*’

269. Supporting identification includes numerous forms of identification including a voter
registration card, school records, medical records, or a Social Security card.*®®

270. Many restrictions on the use of particular documents as supporting identification lack a
rational basis and could not be explained by DPS, such as the requirement that an insurance
policy be at |east two years old and inconsistent rules concerning expiration dates.**

271. The names on underlying documentation must match the name to be placed on an EIC,
rendering a birth certificate issued to an individual who has changed his or her name since birth —
including, most notably, individuals who took their spouse’ s name when they married —
insufficient to establish identity independently.*'° The costs of obtaining additional documents,
such as certified copies of marriage licenses, are extremely high; in some counties, those fees
exceed $30.""*

272. Numerous individuals who have applied for an EIC have been rejected for failure to
present sufficient documentation, including a voter who informed DPS that he never had a birth
certificate.*

273. The experience of Sammie Bates, an African-American citizen from Round Rock, Texas

isillustrative. In November 2013, Ms. Bates attempted to vote for the first time under the

“07 P 016 (SB 14); PL034 (Tex. H.J., 82d Leg., Regular Sess., at 1009-1012 (40" Day)).

%08 37 Tex. Admin. Code § 15.182(3).

% peters Dep. 53:7-54:9.

19 Rodriguez Dep. 88:4-25.

411 p|_795 (Carson County Clerk Fees for Official Public Records); PL836 (Walker County Clerk Vital
Records Fee Schedule).

12 P 447; PL386 (List of Invalid EIC Applications); PL475 (9/16/13 Email from Silvato Rodriguez).
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requirements of SB 14. At that time, she did not have photo identification issued by the State of
Texas, nor any other form of ID required by SB 14, but instead only her photo ID from her
previous state of residence, Illinois, and her Texas voter registration card.*®

274. When Ms. Bates attempted to vote, she was told that she did not have the proper photo ID
to cast aregular ballot, and instead would have to vote provisionally. She was told that after
casting her provisional ballot, she would have a certain number of days after the election to
present a Texas photo ID in order to get her vote counted. Ms. Bates was unable to obtain a
Texas photo ID in the requisite time to cure her provisional ballot and ensure it was counted.***
275. After her experience at the polls, Ms. Bates attempted to get a copy of her birth certificate
from the State of Mississippi, where she was born, so that she could thereafter obtain a Texas
photo ID. In order to obtain acopy of her birth certificate, Ms. Batesfirst had to save up $42 to
order the birth certificate, a burden on her family which lives on a school bus driver salary and
social security.*™® Ms. Bates could not immediately obtain her birth certificate in part because
she had to spend her limited funds on more pressing concerns. She testified that, “we couldn’t eat
» 416

the birth certificate . . . and we couldn’t pay rent with the birth certificate.

b. The cost to obtain a Texas birth certificate can be significant,
and the procedure cumber some

276. Individual voterswho lack SB 14 1D, aswell as employees of non-profit organizations

that assist individuals in obtaining government-issued identification, have testified that

“13 Bates Dep. at 13:19-24, 22:3-15.

414 Bates Dep. at 12:19-13:6, 14:2-8; PL1090 (Bates Video Excerpts).

1> Bates Dep. at 15:12-16:9, 16:10-17; PL1090 (Bates Video 9:30-11:52).
18 Bates Dep. at 16:13-17:10; PL1090 (Bates Video Excerpts).
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purchasing a certified birth certificate for approximately $22 constitutes a significant financial
burden for low-income voters.**’
277. Eventhough the state hasin other contexts waived costs for acquiring a certified copy of

abirth record *8

SB 14 does not provide for waiver of feesto obtain a certified copy of a Texas
birth record needed to apply for an EIC.**® The Texas House and Texas Senate rejected
amendments that would have provided for such awaiver.*

278. Requestsfor acertified copy of a Texas birth record may be made online, by mail, in
person at the Austin Office of the Department of State Health Services, in person at aremote
issuance site, or in person at the office of the local birth registrar with jurisdiction over the
location of the individual’ s birth.***

279. To apply online for acertified Texas birth record, one must submit avalid driver license
or personal identification issued by Texas or another state.*?

280. To apply by mail or in person for that record, one must submit an enumerated form of

valid government-issued photo ID (not including student 1D) or multiple enumerated forms of

secondary and supporting identification.*”® Many of the forms of ID that the State has

7 See supra 1 158-170; Eagleton Dep. 18:6-21:5, 27:8-28:13, 52:9-53:25, 88:22-89:6, 106:5-19,
121:22-123:14; PL1095 (Eagleton Video Excerpts); Holmes Dep. 36:2-15; PL 1094 (Holmes Video
Excerpts).

M8 Trial Tr. 372:22-373:3 (Farinelli) (Day 6).

19 PL001 (SB 14); Trial Tr. 372:25-373:21 (Farinelli) (Day 6).

20 P 011 (Tex. Sen. J., 82d Leg., Regular Sess,, at 118 (5th Day Continued)); PL034 (Tex. H.J., 82d
Leg., Regular Sess., at 969 (40th Day)); Tria Tr. 372:8-11, 372:15-20 (Farinelli) (Day 6).

“2L Trial Tr. 367:14-368:3, 375:9-12, 375:18-22, 376:21-24 (Farinelli) (Day 6).

22 Trial Tr. 367:14-24 (Farinelli) (Day 6).

%23 25 Tex. Admin. § 181.28(i); Trial Tr. 120:5-17 (Mora) (Day 2); Trial Tr. 367:25-368:4 (Farinelli) (Day
6).
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determined are sufficient to establish identity for purposes of obtaining a birth certificate are not
considered sufficient to establish identity for purposes of voting.***

281. Voterswho are applying for abirth certificate in order to apply for an EIC often will not
possess the required primary or secondary identification, trapping them in acircular set of rules
that |eaves them unable to obtain SB 14 1D.*®

282. Itisnot possible to apply for a copy of a Texas birth record online or by mail and receive
it during the six-day provisional ballot cure period.*®®

283. Inorder for anindividual to obtain a certified copy of a Texas birth record in person, an
individual must travel to the Austin Office of the Department of State Health Services, to abirth
registrar connected to the remote access system, or to the office of the birth registrar with
jurisdiction over their place of birth.**’

284. Thereare 85 countiesin Texasin which thereis no remote access office, and there are no
more than five remote access sites in any county, although some access sites have sub-offices not
listed by the Texas Department of State Health Services.*®

C. The Election Identification Birth Certificate program is not
successful

285. Theelection identification birth certificate program, a partial fee waiver program for

individuals seeking a copy of their birth certificate for the purpose of applying for an EIC, has

% Trial Tr. 369:3-370:20 (Farinelli) (Day 6).

%25 p| 758 1 87 (Burden Corr. Rep.); Trial Tr. 315:24-317:9 (Burden) (Day 3).
“28 Farinelli Dep. 75:16-19, 77:8-11.

“'Trial Tr. 375:7-376:24 (Farinelli) (Day 6).

%28 pL223 (Remote Access Sites); Trial Tr. 375:23-376:10 (Farinelli) (Day 6).
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not successfully aleviated the costs associated with obtaining a birth certificate needed to apply
for an EIC.*®

286. Asof May 2014, only 60 election identification birth certificates had been issued. None
had been issued from the Austin Office of the Department of State Health Services.”*°

287. The State of Texas has discussed the availability of areduced price election identification
birth certificate more in this litigation than it has advertised it to the population that has need for
such a document.**

288. None of the voters who testified in this litigation—including voters who needed to obtain
abirth certificate in order to apply for an EIC—knew that they could obtain an election
identification birth certificate at a defrayed cost prior to their involvement in this litigation.**
Witnesses who work for organizations that provide assistance to low-income individual s seeking
to obtain identification documents were also unaware of the reduced price.*®* Even county
election officials have been unaware of the program. Even a county election official was
unaware of the program.***

289. After the commencement of this litigation, the Department of State Health Services

proposed an amendment to Section 181.22 of Title 25 of the Texas Administrative Code to waive

29 |nfra 11 286-305.

*0 Trial Tr. 393:7-10 (Farinelli) (Day 6).

3 Mot. to Dismiss at 29 (ECF No. 52); Corr. Answer 24 (ECF No. 417); PL758 1 86 (Burden Corr.
Rep); Trial Tr. 390:15-393:6 (Farinelli) (Day 6).

*2 Trial Tr. 172:10-14 (Day 6); Holmes Dep. 36:11-15; PL 1094 (Holmes Video Excerpts); Espinoza Dep.
35:4-6; Mendez Dep. 21:14-20; Maximina Lara Dep. 55:7-11.

% Trial Tr. 133:13-134:2 (Mora) (Day 2).

4 Newman Dep. 47:5-47:11.
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al feesfor acertified birth record where an applicant represents that the certified record is
required for the purpose of obtaining an EIC.*

290. Thisproposal received substantial criticism from numerous local officials, who expressed
concerns about the potential fiscal impact of the proposed rule, including the cost of security pa-
per required for certified birth certificates, costs relating to staff resources and training needed to
process the birth certificates, and the loss of county revenue, and declared the proposal to be an
unfunded mandate.**®

291. Thefina promulgated rule provides for waiver of administrative search and copying
costs but does not waive the $2 statutory surcharge or the $1 local registrar fee.*’

292. Inorder to administer the rule, the Department of State Health Services created a new
form of birth certificate, the election identification birth certificate. An election identification
birth certificate is valid only for the purpose of obtaining an EIC and bears the notation “FOR
ELECTION PURPOSES ONLY CANNOT BE USED AS IDENTIFICATION.”*®

293. Anindividual may only obtain an election identification birth certificate in person and
cannot apply for one online or by mail.*** Therefore, an individual seeking to obtain an election

identification birth certificate—who by definition does not have a Texas driver license (since if

% p|215 at 2 (Proposed Rules, 38 Tex. Reg. 5416, 5417 (Aug. 23, 2013)).

% p|_216 at 2 (Adopted Rules, 38 Tex. Reg. 7307, 7308 (Oct. 18, 2013)); see also, e.g., PL452 (L etter
from Stacey Kemp, Collin County Clerk, to Lisa Hernandez, Texas Department of State Health Services
(Sept. 19, 2013)); PL446 (Email from Paula Faris, Williamson County Clerk, to Office of General
Counsel, Department of State Health Services (Sept. 20, 2013)).

37 25 Tex. Admin. § 181.22(t); PL216 at 2 (Vital Statistics, 38 Tex. Reg. 7307, 7308 (Oct. 18, 2013));
Trial Tr. 331:3-14 (Farinelli) (Day 6).

“38 p| 449 (Sample Election Identification Birth Certificate); Trial Tr. 400:12-401:9 (Farinelli) (Day 6).
%9 p| 216 at 3 (Adopted Rules, 38 Tex. Reg. 7307, 7309 (Oct. 18, 2013)); Trial Tr. 374:3-6 (Farinelli)

(Day 6).
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she had one, she would not need the EIC birth certificate to obtain an EIC)—must arrange for
travel and incur travel costs, which may include lost wages.**

294. Unlike an ordinary birth certificate, an individual may only apply for an election
identification birth certificate on his or her own behalf. This eliminates the possibility that a
relative with identification needed to complete the application may apply on his or her behalf and
restricts the practical availability of an election identification birth certificate in away that makes
it difficult for the population that needs it to obtain one.***

295. Theelection identification birth certificate application that is available in the offices of
local registrars states, “APPLICATIONS WITHOUT PHOTO IDENTIFICATION WILL NOT
BE PROCESSED,” athough the State has committed to updating the form.**? This has likely
deterred the population that needs an election identification birth certificate from requesting one
and may continue to do so until the form is removed from circulation, as most people who need
an election identification birth certificate will not have a photo 1D.*** The application is also not
available in Spanish.*** Although the state claims to have fixed this error since the
commencement of trial, the form used in offices throughout the state likely still contains this

misstatement.**°

“0 Trial Tr. 397:16-398:15 (Farinelli) (Day 6).

“ITria Tr. 380:9-17, 381:1-11 (Farinelli) (Day 6).

“2 pL221 (Election Identification Birth Certificate Application); Trial Tr. 382:23-383:17 (Farinelli) (Day
6)

“3 Trial Tr. 383:19-384:2 (Farinelli) (Day 6).

“4Trial Tr. 384:3-5 (Farinelli) (Day 6).

“® Trial Tr. 383:7-17 (Farinelli) (Day 6).
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296. Thelimitation on use of an election identification birth certificate reduces incentives for a
voter to obtain or gather documents, travel to aremote access site, and pay the fee because an
individual will not be able to use the birth certificate for other purposes.**°

297. There has been no effort to educate individuals who need an EIC and do not have a copy
of their birth certificate that election identification birth certificates are available at a reduced
price, including individuals who have attempted to apply for an EIC but were unable to do so
because they lacked necessary documentation.**’

298. The Department of State Health Services has issued no press releases to advertise the
availability of election identification birth certificates, has engaged in no other media outreach
concerning this program, and has posted no notice that these reduced-cost birth certificates are

available.**®

Several days after the start of trial—and the day before offering a witness to testify
concerning birth certificate availability—the State did hastily post a public-facing webpage
concerning election identification birth certificates. **

299. There are no notices posted concerning the availability of election identification birth
certificates at remote birth certificate access sites or local birth registration offices and no
required procedures mandating that local offices ask an applicant why they are obtaining a birth
certificate or informing applicants that election identification birth certificates are available.**°

300. Producing an election identification birth certificate costs remote access sites money, and

local officials have afinancial incentive not to let individual voters know that they may obtain a

“® Trial Tr. 398:5-15 (Farinelli) (Day 6).

“7 Trial Tr. 390:2-14(Farinelli) (Day 6).

“8 Trial Tr. 384:6-17, 390:2-393:6 (Farinelli) (Day 6).
“ Trial Tr. 390:15-393:6 (Farinelli) (Day 6).

0 Trial Tr. 384:10-17, 389:2-6 (Farinelli) (Day 6).
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birth certificate at a reduced cost.”* County offices do not have procedures in place to notify
votersthat election identification birth certificates are available, and one county official has
explained that a voter must specifically request an election identification birth certificate and that
clerks will not inform voters that this document is available at a reduced price.*

301.  The Department of State Health Services has no plan to assess the success of this
program or to alter it.*®

302. DPS considered and rejected verifying birth records directly from the Department of
State Health Services vital statistics database.™

303. A similar connection has been established between the Department of State Health
Services and the Socia Security Administration, and there is no technical or legal impediment to
providing access via aweb-based login.*>

304. Connecting DPS directly to the vital statistics database would have reduced the cost of
obtaining an EIC by eliminating the need for Texas-born votersto travel to a separate office and
to pay for either a birth certificate or an election identification birth certificate.*®

305. DPSalso developed an affidavit that could be used by voters who were unable to provide

an original or certified copy of abirth certificate but ultimately rejected this alternative.””

1 Trial Tr. 385:18-386:15 (Farinelli) (Day 6); Tria Tr. 169:3-12 (Guidry) (Day 8).

*2 Trial Tr. 384:18-385:13 (Farinelli) (Day 6); Trial Tr. 169:3-12, 171:24-172:8 (Guidry) (Day 8); Guidry
Dep. 77:20-78:17, 97:3-11.

3 Trial Tr. 391:17-20 (Farinelli) (Day 6).

%% pL.227 (Email from Joe Peters to Robert Bodisch (Aug. 7, 2013)); Trial Tr. 147:18-148:8 (Peters) (Day
6); Trial Tr. 393:25-395:19 (Farinelli) (Day 6).

%5 Peters Dep. 97:1-6; Trial Tr. 393:25-395:19 (Farinelli) (Day 6).

*® Trial Tr. 148:9-13 (Peters) (Day 6).

" Peters Dep. 98:5-100:6; PL 348 (Birth Certificate Affidavit).
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4, DPS also requires EIC applicantsto submit documentary proof of
citizenship

306. Texansare not required to present documentary proof of citizenship in order to register to
vote; avoter isonly required to sign an application that affirms citizenship.*®

307. DPSregulations do not require individuals to provide documentary proof of citizenship in
order to apply for an EIC.*°

308. Nonetheless, if an EIC applicant presents primary or secondary identification that does
not establish citizenship, DPS requires that the applicant to produce additional documentary
proof of citizenship.*®

309. DPS has declined to issue EICs to potential applicants who did not present documentary
proof of U.S. Citizenship.*®*

310. A Texasdriver license or personal 1D card that has expired for more than 60 days but less
than two years, a court order indicating an official change of name, and a court order indicating
an official change of gender are each insufficient to establish citizenship.*®

311. Therequirement to present documentary proof of citizenship in order to obtain an EIC is
an additional requirement not imposed on individuals who apply for a concealed handgun license
and one that has not yet been imposed on the vast mgjority of individuals who possess Texas
driverslicenses or personal identification cards. Indeed, some individuals who possess Texas
driver licenses and personal identification cards will not have to satisfy the documentary proof of

legal residency requirement until 2017.

“8 Tex. Elec. Code § 13.002(b), (c)(3); Trial Tr. 355:2-10 (Ingram) (Day 7).

%9 37 Tex. Admin. Code § 15.182.

%0 Rodriguez Dep. 61:6-21, 69:1-18, 72:1-5, 74:3-11, 74:13-75:6; PL476 (EIC Documentation
Requirements); Trial Tr. 354:22-355:1 (Ingram) Day 7); Tria Tr. 142:3-8 (Peters) (Day 6).

%61 P 473 at 3 (EIC Region 3 Report Oct 21-26).

%2 Rodriguez Dep. 69:1-4, 74:6-11.
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312.  Senior staff working for non-profits assisting low-income Texans with obtaining official
identifying documents testified that while the EIC can only be used for voting, the documentary
proof requirements made it just as complicated for low-income voters to obtain as the Texas
ID.*3 For instance, KristinaMora, a Senior Caseworker at one such non-profit, testified: “Once
reviewing the documents that are required for the EIC, it was moreclear tous. . . that . .. the
requirements for the Texas ID and for the EIC are very similar, if not the same as far asthe
amount of barriersto obtaining those secondary documents. And so, therefore, the value of

» 464

obtaining the EIC did not seem higher than using those efforts to obtain the Texas ID itself.

5. Entrusting the EIC program with DPS, a law enfor cement agency,
detersindividualsfrom seekingan EIC

313. In SB 14, the Legidature vested responsibility for the EIC program with DPS, alaw
enforcement agency with no mission or experience related to voting.*® Predictably, DPS has
administered this responsibility as alaw enforcement agency, without considering the potential
impacts of any of its decisions on voters.*®

314. SB 14 statesthat DPS “may require each applicant for an original or renewal election
identification certificate to furnish to the department the information required by Section
521.142" of the Texas Transportation Code. This provision gives DPS broad authority to
determine the requirements for EICs. Section 521.142, while listing several application
requirements for driver licenses, also provides “[t]he application must include any other

information [DPS] requires to determine the applicant’ s identity, competency, and eligibility.”

%83 Trial Tr. 131:22-133:12 (Mora) (Day 2).

% Trial Tr. 132:19-25 (Mora) (Day 2).

%> Tex. Elec. Code § 63.0101; Tex. Transp. Code § 521A.001.
%% Gipson Dep. 73:15-17; Ingram Dep. 35:16-36:25.

“®7 Tex. Transp. Code §§ 521A.001, 521.142.
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315. Law enforcement officers are generally present at DPS driver license offices, particularly
in urban areas.*®® Even when offices are only open to issue EICs, DPS officials have requested
that troopers be on site “for presence.”*®°

316. DPSrunsawarrant check when individuals apply for driver licenses or personal
identification cards and—if any outstanding warrant is found—will typically take the applicant
into custody as soon as the applicant steps outside of the office.*”® DPS has offered conflicting
information to the public concerning whether a warrant check will be run on an EIC applicant,
athough current policy is said to be that DPS will not do so.*™

317. DPSisaware of apublic perception that interactions with DPS will trigger a warrant
check and that some Texans are afraid to visit a DPS office because they don’'t know if they have
an outstanding warrant.*”> Although acknowledging that this public perception exists among
potential EIC applicants, DPS has taken no official stepsto combat it.*”® Voter registration

applicants, by contrast, are not subject to warrant checks.*™

475

318. DPS'sEIC regulations require EIC applicants to submit fingerprints.””™ Voter

registration applicants, on the other hand, need not provide fingerprints to register to vote.*’®

%68 Rodriguez Dep. 93:22-94:3; Peters Dep. 67:5-68:2; Trial Tr. 145:10-15 (Peters) (Day 6); Trial Tr.
357:12-14 (Ingram) (Day 7); Tria Tr. 257:12-259:10 (Rodriguez) (Day 6).

%9 P396 (9/9/13 Email from Tony Rodriguez to Jose Rodriguez); Trial Tr. 258:11-259:1 (Rodriguez)
(Day 6).

4% Gipson Dep. 34:12-22, 72:25-73:14; PL699 (Email Sep. 18, 2013 from Bodisch to McCraw re: warrant
checks); PL445 (7/23/14 Peters Email).

41 PLL345 (Fort Worth Star Telegram, No Warrant Worries); Peters Dep. 60:18-64:6.

*2 peters Dep. 61:1-63:8; Trial Tr. 145:5-12 (Peters) (Day 6); Gipson Dep. 74:12-20.

% Trial Tr. 144:17-145:15 (Peters) (Day 6).

% Ingram Dep. 44:10-14.

475 37 Tex. Admin. Code § 15.183(3); Trial Tr. 143:25-144:6 (Peters) (Day 6); Rodriguez Dep. 86:4-8;
Trial Tr. 256:7-25 (Peters) (Day 6).

*® Trial Tr. 357:4-6 (Ingram) (Day 7).
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319. Until approximately September 2013, EIC applicants were required to provide
fingerprints.*’” In approximately September 2013, officials from the Office of the Secretary of
State requested that DPS stop fingerprinting EIC applicants, but DPS resisted suspending the
taking of fingerprints because DPS wished to collect the data.*”®

320. DPS has now officially suspended the fingerprinting program, but it has not altered its
regulations and has no intention of doing so,*”® and has the discretion to start fingerprinting EIC
applicants again at any time.**® DPS also cannot confirm that every driver license office has
ceased requiring fingerprints from EIC applicants.*®" DPS could not identify any specific notices
or press releases by which it had informed the public that it has stopped collecting fingerprints
from EIC applicants, and it does not post signage informing EIC applicants that their fingerprints
will not be taken.*®? When asked whether he was surprised that DPS fingerprinted EIC
applicants, Dan Patrick, aleading supporter and cosponsor of SB 14, testified that he was not
surprised.*®® Prompted to address whether it was appropriate to fingerprint EIC applicants,
Patrick testified, “Y ou could back that down and say, 'Is it appropriate to make someone give a
fingerprint to get a driver's license? We're trying to establish to be sure that we have integrity at
the ballot box.”***

321. DPSdid not consider the difficulty or ease of obtaining particular documents when it

established the requirements to apply for an EIC. Thelist of required documents was modeled

477

Rodriguez Dep. 86:4-14; Peters Dep. 57:23-59:5; Trial Tr. 355:11-16 (Ingram) (Day 7); Tria Tr.
257:12-259:10 (Rodriguez) (Day 6).

478 |ngram Dep. 36:3-25, 38:16-40:15; Trial Tr. 355:17-356:17 (Ingram) (Day 7).

49 Trial Tr. 144:23-145:4 (Peters) (Day 6); Peters Dep. 65:6-66:11.

80 Trial Tr. 144:23-145:1 (Peters) (Day 6).

“8! Peters Dep. 59:6-24.

“82 pPeters Dep. 66:12-24; Rodriguez Dep. 84:6-14; Gipson Dep. 35:3-36:3.

8 Trial Tr. 304:17-21 (Patrick) (Day 7).

8 Trial Tr. 304:22-305:13 (Patrick) (Day 7).
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on requirements for a driver license for administrative convenience and not to benefit EIC
applicants.*®

322. Theapplication for an EIC mirrors the application for a Texas driver license in order to
minimize training requirements for DPS customer service representatives.”® DPS also collects
and maintains information about EIC applicants—including physical description, mother’s
maiden name, and father’ s last name—that is not included on the face of an issued EIC.*’

323. DPSdid not consider how long it would take applicants to compl ete the application or
whether requesting information unrelated to EIC eligibility would deter voters from applying for
an EIC.*®

324. DPShastold at least one EIC applicant that he or she was required to surrender an out-
of-state driver license in order to apply for an EIC. Current policy is not to require the surrender
of out-of-state driver licenses, although this policy has not been publicized.**®

325. Voters must surrender qualifying IDs, such asadriver license, if they wish to obtain an
EIC.*°

326. Beforeissuing an EIC, DPS checks its databases to confirm that the applicant does not
already possess a Texas driver license or personal identification card.*** The DPS driver license

database does not contain afield to indicate whether an individual’ s driver license has been

“ Rodriguez Dep. 66:15-67:19; Trial Tr. 138:18-140:4, 254:3-13 (Peters, Rodriguez) (Day 6); Peters
Dep. 42:2-44:10.

“8 Rodriguez Dep. 25:12-26:4, 26:22-27:3, 37:15-24; Trial Tr. 253:23-254:2 (Rodriguez) (Day 6).

8 Rodriguez Dep. 29:24-33:22, 34:1-4, 36:8-10.

“88 Rodriguez Dep. 29:12-14, 39:25-40:21.

“8 Rodriguez Dep. 99:2-100:15; PL377 (10/24/13 Email from Flores to Rodriguez).

% Rodriguez Dep. 28:12-15; Trial Tr. 137:20-138:5 (Peters) (Day 6); Peters Dep. 255:20-256:8.

! Rodriguez Dep. 91:19-92:2.

96



Case 2:13-cv-00193 Document 610 Filed in TXSD on 09/18/14 Page 102 of 353

confiscated. Consequently, individuals whose driver license has been confiscated will appear to
have SB 14 qualifying ID and be indligible for an EIC.**

327. Voterstestified that they were intimidated or fearful of traveling to the DPS to obtain

| D.493

328. Edcouch City Councilmember Daniel Guzman, who represents a predominantly Latino
and socioeconomically depressed community in Hidalgo County, testified that when he offered
to transport voters who did not have SB 14 IDsto DPS, many refused to go with him for fear of
what would happen to them at DPS.*** He explained: “Some people are hesitant to step into a
Department of Public Safety office where you have state troopers. Some people are afraid that
they might owe citations. Some people are afraid that they owe child support and their names
are going to get run once they go get an 1.D. card and get arrested on the spot. . .” %%

329. The Secretary of State’s office, the state agency responsible for managing voter
registration, haslittle role to play in ensuring that validly registered voters have accessto SB 14-
compliant IDs. The Secretary of State’s office cannot force DPS to implement policies
maximizing the availability of EICs. In fact, Keith Ingram testified that “[t]he very day that we

can tell DPS to do anything and they do it will be avery good day.” %

2 p| 1034 (Defs.” Responsesto Pis. 3d Interrogs.) (Response 1).

*Trial Tr. 368:15-22, 372:2-9 (Guzman) (Day 3); Bingham Dep. 39:5-23; PL1091 (Bingham Video
Excerpts); Sanchez Dep. 8:23-9:21, see also Sanchez Dep. 30:4-32:9.

%% Trial Tr. 368:15-22, 371:13-372:9 (Guzman) (Day 3).

% Trial Tr. 368:15-22 (Guzman) (Day 3).

% Trial Tr. 355:17-21 (Ingram) (Day 7); Trial Tr. 285:23-25 (Rodriguez) (Day 6).
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330. DPSdid not coordinate with the Secretary of State's Office before promulgating its EIC
regulations.*®’ Tony Rodriguez testified that he is not familiar with the Secretary of State's
website.**®

331. Eventhough, intheory, all validly registered voters should possess SB 14 compliant I1Ds,
validly registered voters cannot receive SB 14 compliant ID at voter registration offices.*®
Compared to DPS offices, which are often inaccessible for those reliant on public

transportation,®®

many voter registration offices are conveniently located near city centers, easy
to visit on multi-function trips.

6. Texas hasfailed to inform the public about EICs

332. Education efforts concerning EICs are not targeted to reach those voters who are likely to
need them, or the elected officials and candidates who expend resources to ensure registered
voters are able to cast ballots.®®

333. SB 14 requiresthe Secretary of State to conduct a statewide effort to educate voters
regarding the identification requirements for voting prescribed by the law.>*

334. The Texas House of Representatives passed an amendment to SB 14 requiring that this
education effort include education targeted at low-income and minority voters.®® This

amendment was removed in the conference committee and was not included in the enacted

bill 5%

“7 Trial Tr. 287:14-288:1 (Rodriguez) (Day 6).

% Trial Tr. 219:17-21, 310:9-14 (Rodriguez) (Day 6).

9 Trial Tr. 255:8-256:5 (Rodriguez) (Day 6).

%0 Trigl Tr. 95:14-24 (Chatman) (Day 5).

! |nfra 1 333-343; Trial Tr. 374:21-375:8 (Guzman) (Day 3).
%02 Tex. Elec. Code § 31.012(b).

3P| 034 (Tex. H.J., 82d Leg., Regular Sess., at 982 (40th Day)).
%% PLO01 (SB 14).
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335. DPStakesthe position that it is under no legal obligation to publicize the availability of
ElICs and has no plans to target such efforts towards particular communities that may have a
greater need for EICs, including Hispanic or African-American voters.>®

336. DPS has no experience in educating voters concerning the election process and has not
conducted outreach, research, or analysis concerning effective communication to the population
who may need to obtain SB 14 ID in order to vote.®®

337. DPS has no budget for publicizing information about EICs—including time-sensitive
information regarding temporary facilities—and has not bought any paid media to advertise
where and when EICs are available.® DPS haslargely relied on press releases and messages
broadcast to individuals who have elected to follow DPS on Twitter or Facebook.>*®

338. DPSissueslocal pressreleases concerning temporary DPS locations three to five daysin
advance of the operations but does not track whether the information in press releasesis actually
published in local media, notwithstanding that thisis the only means by which times and
locations are broadly advertised.*®

339. The DPS website homepage makes no reference to EICs. To navigate to the page that
provides information about EICs, the website user must first click on the “Driver License” tab,
and then from a drop-down list of options under “New Driver Licenses and ID Cards,” select

“Apply for an Election Identification Certificate.>™

% Peters Dep. 294:2-12; Cesinger Dep. 49:30-50:6, 90.

%% Cesinger Dep. 46:7-47:12, 62:20-62:22, 89:4-90:17, 111:1-111:12.

%7 Cesinger Dep. 50:7-50:22, 109:3-109:9; Trial Tr. 259:1-11 (Cornish) (Day 3) (Cornish testifying that
“DPS received no additional funding relating to the issuance of the EICS’ and that funding to assist in the
issuance of ElCs through mobile units came from their general funds).

%8 Cesinger Dep. at 37:23-38:7, 40:23-41:5, 43:4-43:25, 52:3-53:10, 55:25-56:13, 61:21-62:5.

9 |d, at 48-49, 86-87, 111; Trial Tr. 156:18-157:2 (Peters) (Day 6); Peters Dep. 280:24-281:25.

*1% Cesinger Dep. 63:15-64:20; Texas Department of Public Safety, http://www.dps.texas.gov/.
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340. DPS publicizes the county-run mobile EIC stations through a document on its website
and press releases that list all such counties along with contact information but do not provide
locations, dates, or times when EICs are available from county offices.>*

341. County officials have not announced or advertised the availability of EICsin their
counties, or otherwise provided information to persons seeking out such information.>*?

342.  No DPS press releases or online documents have been produced in Spanish.>*?
Applications for an EIC were not available in Spanish until more than two months after SB 14
went into effect, and are not available in Spanish on the DPS website. >

343. DPS has no policy or requirements to ensure that employees who speak Spanish are

present to assist voters with limited English proficiency.”™

IX. SB14I1DSISSUED BY FEDERAL GOVERNMENT ARE OF LIMITED
AVAILABILITY AND ARE COSTLY

344. Thethreeforms of federal identification that voters may use to establish identity under
SB 14—aU.S. military ID card that contains the person’s photograph, a U.S. citizenship
certificate that contains the person’s photograph, or a U.S. passport—are either expensive or

unavailable to most voters.>®

> p| 189 (County Locations Issuing EICs); Cesinger Dep. 51:7-55:5.

*12 Stanart Dep. 50:22-53:9, 127:11-134:11, June 17, 2014; Newman Dep. 27:22-24, July 24, 2014; Trial
Tr. 38:12-39:18 (Jewell) (Day 5).

*13 Cesinger Dep. 55:10-55:20, 59:2-59:4.

*4 Rodriguez Dep. 46:2-5; Cesinger Dep. 71:8-71:10; Texas Department of Public Safety,
http://www.dps.texas.gov/.

*!> peters Dep. 246:16-21; Rodriguez Dep. 49:12-50:3.

*18 Tex. Elec. Code § 63.0101(3)-(5).
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345. The Office of the Texas Secretary of State interprets SB 14 to include four types of
military photo ID cards. Department of Defense Common Access Cards; Uniformed Services ID
517

Cards; Department of Defense Civilian Retiree Cards; and Veterans Affairs ID Cards.

A. Military Photo ID Cards are Availableto Very Few Texans

346. Common Access Cards are available only to active duty uniformed service personnel,
Selected Reserve, Defense Department civilian employees, and eligible contractor personnel >
Uniformed Services ID cards are only available to military members and retirees and their family
members.>*® Department of Defense Civilian Retiree Cards are available only to civilians
employees retired from a Defense Department Service or Component.®®

347. Thereisno reason to believe that a meaningful number of individuals who do not
currently hold Common Access Cards, Uniformed Services ID cards, or Civilian Retiree Cards
qualify to obtain them.

348. Veterans ldentification Cards and Veterans Health I dentification Cards are issued only to
Veterans who are enrolled in the Veterans Affairs Health System.®* Only 2.2% of al records on
Texas' s voter registration list were matched to records for holders of Veteran Identification
Cards.>?

349. According to the 2010-2012 ACS, only 8.6% of the voting-age population (VAP) in

Texasis made up of military veterans. Thisincludes 12.0% of Anglo VAP but only 4.1% of

°17 P|466 at 12 (Acceptable Forms of |dentification PowerPoint).
>18 p|_889 (Common Access Card).

*19 p| 894 (Uniformed Services ID Card).

520 p| 894 (Uniformed Services ID Card).

*21 p| 895 (Veterans Health | dentification Card).

%22 p| 751 TableV.2 (Ansolabehere 2d Corr. Rep.).
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Hispanic VAP and 9.7% of African-American VAP.>® Therefore, to the extent that thereisa
meaningful population of individuals who do not hold aVeterans Identification Card or Veterans
Health Identification Card but qualify to obtain one, those individual s are disproportionately
Anglo.

B. Citizenship Certificateswith a Photograph are Availableto Very Few Texans
and are Expensiveto Replaceif L ost

350. Citizenship certificates issued by the U.S. Citizenship and Immigration Services are only
available to individuals who were born abroad but are U.S. citizens at birth through their parents,
or who became citizens after birth but before the age of 18.°** Only 5.4% of registered Texas
voters matched to records for either a certificate of naturalization or a certificate of citizenship.”®
The fee for obtaining a replacement copy of aU.S. citizenship certificate is $345.°%°

351. Certificates of naturalization issued by the U.S. Citizenship and Immigration Services are
likewise only available to naturalized U.S. citizens.®*’ Like citizenship certificates, it costs $345
to obtain a copy of this document.>*

352. SB 14 does not expressly permit use of a certificate of naturalization as SB 14 1D, but the
Office of the Texas Secretary of State has stated in poll worker training materials that this
document is acceptable proof of identification. This decision has not been memorialized in

regulations or in voter education materials, and the Office of the Secretary of State is unaware of

whether it could reverse the decision.>®®

23 P|454 719 (U.S. Request for Judicial Notice).

524 p| 892 (N-600 Frequently Asked Questions).

%2> p| 751 Table V.2 (Ansolabehere 2d Corr. Rep.).

26 p| 891 (USCIS N-565).

%2 p| 890 (USCIS N-400).

528 p| 891 (USCIS N-565); Trial Tr. 367:9-17 (Hernandez) (Day 4).

%29 PL466 (12/9/13 SOS PowerPoint); Ingram Dep. 157:11-160:14, Apr. 23, 2014.
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353. Dr. Ansolabehere’ s No Match List did not include individuas who have been issued a
certificate of naturalization because, when USCI'S conducted its matching against the TEAM
D.530

records, it included individuals with naturalization certificates as having SB 14 |

C. U.S. Passports and Passport Cards Are Costly to Obtain

354. A U.S. Passport costs $135 to obtain. A U.S. Passport card costs $55 to obtain.>*! An
application for a passport or passport card must be submitted in person to one of numerous
acceptance agents authorized by the U.S. Department of State.>*

355. An application for a passport or passport card must include documentary proof of
citizenship or status as a non-citizen national, which in most cases must be a previous U.S.
passport or certified birth certificate. 1f no birth record exists, an applicant may submit
alternative documentation such as hospital or baptismal records.>*®

356. An applicant for a passport or passport card must also provide documentary proof of
identity or be accompanied by a U.S. citizen who is able to serve as an identifying witness.>**
X. HISPANIC AND AFRICAN-AMERICAN VOTERSARE LESSLIKELY THAN

ANGLO VOTERSTO HAVE THE UNDERLYING DOCUMENTS, TIME,
TRANSPORTATION, AND MEANSTO OBTAINSB 141D

357. Minority voters are more likely to face substantial difficulty overcoming the burdens to
obtain SB 14 ID. Minority voters are more likely to be poor, to lack underlying documents
required to obtain an SB 14 1D, and to lack the time and means to complete the bureaucratic

processes necessary to obtain an EIC or other SB 14 ID.

%0 p| 911 1 2, 4 (Oshinnaiye Decl.).

%31 p| 893 (Passport Fees).

%32 p| 882 (Form DS-11, Application for a U.S. Passport).
°% p| 882 (Form DS-11, Application for aU.S. Passport).
% pL882 (Form DS-11, Application for aU.S. Passport).
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358. According to the Barreto/Sanchez Survey, African-American and Hispanic Texas citizen
age voters who lack SB 14 ID are more than twice as likely to be low-income than are Anglo
Texas eligible voterswho lack SB 14 1D (61% African Americans and 51% of Hispanics without
photo 1D earn less than $20,000 annually compared to 23% of Anglos without photo 1D).>*
Furthermore, among voters who earn less than $20,000 per year and lack SB 14-compliant ID,
minorities are disproportionately represented: 16% of those voters are Anglo, 41% are African-
American, and 40% are L atino.>*

359. According to the 2010-2012 ACS, approximately 3.9% of Texas households headed by
an Anglo have no vehicle available, whereas 7.0% of households headed by a Hispanic and
12.9% of households headed by an African-American person have no accessto avehicle. Along
similar lines, only 12.0% of Anglo workersin Texas commute to work by carpool, public
transportation, walking, or other means besides driving aone, whereas 21.0% of Hispanic
workers and 17.1% of African-American workers do s0.>*’

360. From nearly any location in Texas, it isfaster to travel by personal automobile to the
nearest permanent location that accepts EIC applications than to take public transportation or to
walk.>®

361. Scientific literature supports the conclusion that the time that people spend waiting for

public transportation, walking to and from public transportations stops, and riding public

transportation is perceived as more burdensome than time spent traveling in a car.>*

%% p| 753 at 21 (Barreto/Sanchez Rep.).

%% p| 753 at 22 (Barreto/Sanchez Rep.).

%37 PL454 1 14-15 (U.S. Request for Judicial Notice); PL758 48 (Burden Corr. Rep.); Trial Tr. 312:11-
19 (Burden) (Day 3).

%% P 761 {1 47 (Chatman Rep.); Trial Tr. 95:14-23 (Chatman) (Day 5).

%% p| 761 1 15 (Chatman Rep.); Trial Tr. 95:24-96:20 (Chatman) (Day 5).
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362. Persons of lower income may be expected to have greater difficulty in finding additional
time to obtain an EIC than persons of higher income, because lower income individuals will find
it more difficult to free up time by sacrificing paid work-time or freeing up time to obtain an EIC
by paying for child care, laundry service, home cleaning services, or prepared meals.>*

363. Minority voters, who generally have less education and fewer financial resources than
Anglo voters are thereby also less likely than Anglo voters to possess or be able to obtain
information necessary to meet the requirements of voting under SB 14, including the complex
process to obtain an EIC.>*

364. In sum, these burdens function in a manner analogous to a poll tax: voters who lack SB
14 1D are required to expend time and money in order to retain their right to vote. The financial
burdens of complying with SB 14 fall heaviest on African-American and Latino voters because
of the continuing effects of discrimination reflected in racial disparitiesin education,
employment, housing, and transportation.>*

A. Dr. Henrici’s Analysis Establishes that Obtaining I dentification as Required
Under SB 14 Disproportionately Burdens L ow-l ncome Minority Voters

365. Dr. Jane Henrici, an anthropologist and professorial lecturer at George Washington
University, reviewed the scholarly literature regarding the use of documents, including those
necessary to obtain government services and benefits, by low-income minority citizens and
particularly minority citizens living in Texas. She also examined demographic data concerning

minorities and poverty in Texas, and official information concerning SB 14.>*

>0 p| 761 1 16 (Chatman Rep.); PL767 48 (Henrici Rep.).

> PL760 at 48-49 (Burton Rep.); Trial Tr. 45:3-46:3 (Burton) (Day 6).

%2 p| 760 at 44-45 (Burton Rep.); Tria Tr. 35:22-36:15, 45:3-46:3, 52:4-20 (Burton) (Day 6).
>3 pL 767 111 18-20 (Henrici Rep.); Trial Tr. 179:4-17; 180:2-23; 185:4-9 (Henrici) (Day 3).
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366. Dr. Henrici ultimately concluded that poorer Texans will face significant difficulty
obtaining photo identification if they do not already have one. She further concluded that
because Hispanics and African Americans are disproportionately represented among Texans
living in poverty, Hispanics and African-Americans who do not already possess an acceptable
and current form of photo identification will face greater burdens in obtaining SB 14 1D than
Anglo voterswill face.>*

367. Dr. Henrici found that poverty in Texas is strongly correlated with race and ethnicity, and
Hispanic and African-American poverty rates are two to almost three times Anglo poverty
rates.””

368. Dr. Henrici also found that Texans who live in poverty often do not have reliable
incomes, a fact that impacts their decisions about their resource expenditures.>*

369. Most of the job opportunities available to poorer Texans pay relatively low hourly wages
and have few if any accompanying benefits; many are part-time, temporary, or seasonal. Thus,
many poorer Texans must work multiple jobs to feed and shelter themselves and their families
and are subject to unreliable schedules and income. These circumstances make planning for

appointments—such as applying in person for an EIC—problematic, particularly during regular

business hours.>*’

>4 PL767 1 32, 60 (Henrici Rep.); Trial Tr. 185:10-16, 191:4-20 (Henrici) (Day 3).

> p| 767 11132, 34 & fig.1 (Henrici Rep.); Trial Tr. 185:22-186:3, 190:20-191:3 (Henrici) (Day 3).

%% p| 767 135 (Henrici Rep.); Trial Tr. 185:22-186:16 (Henrici) (Day 3).

" PL767 1136 (Henrici Rep.); Trial Tr. 186:17-187:1 (Henrici) (Day 3); PL760 at 45 (Burton Rep.); Trial
Tr. 52:4-20 (Burton) (Day 6).
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370. Most job opportunities for poorer Texans do not include paid leave. Therefore, taking
time off of work to obtain identification during business hoursislikely to result in lost
income.>*®

371. Many low-income Texans do not have access to credit or to formal banking accounts.
Check cashing through local businesses and informal loans from friends, family, or

acquai ntances often do not require photographic identification.>*

372.  Many low-income Texans do not own vehicles, own vehicles that do not run reliably, or
cannot afford to maintain and insure their vehicles. Some low-income Texans must also forgo
vehicle ownership in order to qualify for means-tested benefits.>

373. Many low-income Texans must travel on foot or rely on limited mass transit options,
leaving them both less likely to need adriver license and more likely to face mobility challenges
when seeking to apply in person for an SB 14 1D.>*

374. Poor Texans may not always have the option to rely on a car owner for arideto a
location that accepts EIC applications. In urban areas, poorer families making use of housing
assistance have been scattered across Texas cities; in rural and small-town Texas, geographic
distances can be a substantial obstacle. Many low-income Hispanic and African-American
families experience frequent and abrupt relocation when they are unable to afford rent or utility
payments, cutting them off from individuals who might otherwise provide assistance.>*

375. Hispanic and African-American Texans, particularly those who are low-income,

experience higher levels of health impairment than Anglo Texans, although many disabled

% pL767 1138 (Henrici Rep.); Trial Tr. 186:17-187:1 (Henrici) (Day 3).

9 p| 767 37 (Henrici Rep.); Trial Tr. 188:11-24 (Henrici) (Day 3).

0 p| 767 11 41-42, 44 (Henrici Rep.); Trial Tr. 188:11-189:8 (Henrici) (Day 3).
%1 P 767 {141 (Henrici Rep.); Trial Tr. 188:25-189:4 (Henrici) (Day 3).

%2 p| 767 47 (Henrici Rep.).
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Texans will lack federal disability status due to the onerous process to obtain it. They are a'so
disproportionately likely to struggle with managing family members' disabilities. These health
burdens often restrict low-income minority Texans ability to obtain and maintain documents,
even ones that relate to government benefits.>*

376. In some public discourse, poverty and public assistance have become associated with
Hispanic and African-American communities. The associated stigma and awareness of stigma
and prejudice discourages low-income minority individuals in Texas from seeking out
documentation or replacing documents that have been lost, destroyed, or stolen.®™*

377. Low-income minorities struggle more than other Texans with the need to care for their
families, stay employed, afford transportation, and deal with health problems while confronting
stigmas about poverty and racial identity. These factors inhibit their ability to obtain
documentation or renew any photo documentation they might have let expire, even
documentation that does not have a direct fee associated with its issuance such as the EIC.>*
378. Insum, Dr. Henrici found that low-income minorities in Texas are disproportionately
likely to face some combination of the following impediments to obtaining photo identification:
loss of wages, lack of access to transportation, health problems, and lack of accurate underlying

documents needed to obtain ID.>%®

%3 pL767 1151 (Henrici Rep.); Trial Tr. 187:15-188:10 (Henrici) (Day 3); see also Bingham Dep. 12:11-
13:12; PL1091 (Bingham Video Excerpts); Holmes Dep. 11:20-12:2; PL 1094 (Holmes Video Excerpts).
4 p|_767 753 (Henrici Rep.); Tria Tr. 189:20-190:15 (Henrici) (Day 3).

%% p| 767 1156 (Henrici Rep.); Trial Tr. 191:4-20 (Henrici) (Day 3).

%% p| 767 11158-99 (Henrici Rep.); Trial Tr. 185:10-186:3; 190:16-191:20 (Henrici) (Day 3).
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379. Dueto the difficulty that poor Texans, particularly poor minority Texans, face in meeting

immediate needs related to the health and welfare of their families, many will not expend scarce

resources to obtain photo identification required by SB 14.>’

B. Dr. Webster Found that I ndividualsin Areaswith Low Accessto Vehicles,
Which Are Predominantly Minority, Face Substantial Travel Burdensto
Obtain an EIC

380. Dr. Gerald C. Webster, a Professor of Geography at the University of Wyoming,
conducted a geographic analysis of the travel burden related to obtaining an EIC and determined
that the time required to travel to and from a DPS office can pose a significant obstacle for voters
to obtain an EIC.>*®

381. Dr. Webster identified the location of census tracts in Texas in which more than 25% of
households lack access to a motor vehicle, according to data gathered by the U.S. Census
Bureau, which he deemed low vehicle-access tracts. He then focused his analysis on Houston,
San Antonio, and Dallas, which collectively contain more than half of the low vehicle-access
tractsin Texas.”™

382. With regard to each city, Dr. Webster first determined the travel distance and timeto a
DPS Office by motor vehicle from all census tracts within the city. He then compared motor
vehicle and public bus travel times to the nearest DPS Office from each low vehicle-access tract,
aswell asthe travel timesto either the nearest DPS Office or amobile EIC unit deployed

between January 1 and May 15, 2014.%

" p| 767 159 (Henrici Rep.); Trial Tr. 191:21-193:3 (Henrici) (Day 3).

%8 p| 775R {18 (Webster Final Rep.); Trial Tr. 251:14-23 (Webster) (Day 4).

%9 P 775R 11 16-20, 23 (Webster Final Rep.); Trial Tr. 260:23-261:17 (Webster) (Day 4).

%0 p| 775R 911 24-27 (Webster Final Rep.); Trial Tr. 261:18-264:24; 265:17-21 (Webster) (Day 4).
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383. Dr. Webster estimated that the average one-way travel time by car to a permanent DPS
location in Houston, San Antonio, and Dallas, is 9.8 minutes, 9.9 minutes, and 11.3 minutes
respectively. Average travel times by private vehicle from the low vehicle accesstractsin
Houston, San Antonio, and Dallas are similar: 10.5 minutes, 7.5 minutes, and 12.8 minutes
respectively.>®

384. Dr. Webster also determined that in low vehicle-access tracts, the use of the public bus
system increases trip travel time several-fold over the use of amotor vehicle. From low vehicle-
access tracts in Houston, San Antonio, and Dallas, the respective one-way bustravel timeto a
DPS office (excluding walking to and from transit stops) was 66.7 minutes, 36.2 minutes, and
59.7 minutes, respectively.®

385. Dr. Webster found that the potential to travel to temporary DPS locations reduced travel
times, although travel times remained quite significant. From low vehicle access tractsin
Houston, San Antonio, and Dallas, the respective one-way bus travel time to a DPS office or
temporary location (excluding walking to and from transit stops) was 44.6 minutes, 31.3
minutes, and 33.5 minutes.>®

386. Eventaking into account temporary DPS locations, bus riders in Houston who reside in

low vehicle access tracts will spend 5.6 times more time than those with access to a motor

%1 p| 775R 1937, 40, 49, 52, 59, 62 & thls. 4, 6, 8 (Webster Final Rep.); Trial Tr. 267:17-24, 272:4-10,
276:4-10 (Webster) (Day 4).

%2 p| 775R 11 40, 52, 62 & thl. 2 (Webster Final Rep.); Trial Tr. 267:25-268:5, 272:11-13, 276:7-10 (Day
4).

%3 P 775R 111 43, 54, 64 & thl. 2 (Webster Final Rep.); Trial Tr. 268:6-14, 272:22-273:2, 277:6:8 (Day
4).
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vehiclein order to reach alocation that accepts EIC locations, 6.4 times more time in San
Antonio, and 4.3 times more time in Dallas.”®

387. Dr. Webster also found that the highly limited deployment of temporary DPS locations
minimizes or negates any ameliorative effect that they may have on voters who seek to apply for
an EIC.*®

388. Dr. Webster determined that the low vehicle-access tracts in these three cities were
overwhelmingly minority in citizen voting-age population. In Houston, 23 low vehicle access
tracts are majority or plurality African American, 6 are majority or plurality Hispanic, and only
oneismajority or plurality Anglo. In San Antonio, 19 low vehicle access tracts are magjority or
plurality Hispanic, 2 are mgjority or plurality Black, and 1 was dropped from the analysis
becauseit included a prison. In Dallas, 21 low vehicle access tracts are majority or plurality
African American, 4 are magjority or plurality Hispanic, and only oneis mgjority or plurality
Anglo.>®

389. Dr. Webster’sanalysis of Dr. Ansolabehere’s No Match List found voters lacking SB 14
ID were substantially concentrated in low vehicle access tracts. Dr. Webster found that
statewide, 5.8% of voters were in the No Match List, but 13.2% of votersin low vehicle-access
tracts lacked SB 14 1D.>

390. InHouston, San Antonio, and Dallas, Dr. Webster found citywide average no-match rates

ranging from 6.8% to 8.2%, but he found that citywide average no-match ratesin low vehicle-

%4 P 775R 1132 & thl. 2 (Webster Final Rep.); Trial Tr. 268:6-14 (Webster) (Houston) (Day 4).
%% p| 775R 1 8, 31-32 (Webster Final Rep.).

%66 p| 775R 11 38, 50, 60 (Webster Final Rep.); Trial Tr. 267:11-16, 271:20-272:3, 275:18-276:3
(Webster) (Day 4).

%7 Pl 775R 1167 & thl. 9 (Webster Final Rep.); Tria Tr. 258:5-22 (Webster) (Day 4).
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access tracts ranged from 12.2% to 15.1%.°® Therefore, individuals who lack SB 14 ID, and thus
may need to apply for an EIC in order to vote in person, are likely to face a significant travel
burden to obtain one.

391. Dr. Webster analyzed demographic and socioeconomic data concerning Texas and
specifically found that rates of poverty and vehicle access differ substantially across racial
groups, with greater poverty rates and lower vehicle access rates among members of racial
minority groups.”®

392. Dr. Webster determined that in the three largest citiesin Texas, the burden to obtain an
EIC will fall most heavily on Hispanic and African-American voters, who are the voters most
likely to lack access to amotor vehicle.>™

393. Dr. Webster found that in Houston, San Antonio, and Dallas, the three citiesin which he
focused his analysis, the share of Hispanic households that lacked accessto avehicle
consistently exceeded the share of Anglo households lacking vehicle access. In these three
cities, the share of African-American households lacking vehicle access was at |east twice the
share of Anglo households lacking vehicle access.

394. Along similar lines, poverty rates for Hispanics and African Americans were over twice

the rates for Anglos in San Antonio and three times the rates for Anglosin Houston and

Dallas."

%8 p|_775R 11 68-70 (Webster Final Rep.); Trial Tr. 279:13-280:2 (Webster) (Day 4).

%9 p| 775R 1 9-14 & thl. 1 (Webster Final Rep.); Tria Tr. 281:12-19 (Webster) (Day 4).

°70 p|_775R 11 8, 44, 55, 65 (Webster Final Rep.); Trial Tr. 281:20-282:5, 282:13-19 (Webster) (Day 4).
> p| 775R 91 36, 48, 58 (Webster Final Rep.).

2 p| 775R 1 35, 47, 57 (Webster Final Rep.).
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395. Of the 77 low vehicle-access tracts in these cities, only two had majority or plurality

Anglo citizen voting age populations. These 77 tracts are also characterized by high rates of

poverty.>”

396. Asnoted above, travel burdens for individualsin low vehicle-access tracts who must rely

on bus systems to travel to an office that accepts EIC applications are substantially greater than

the travel burden for individuals who travel by private vehicle.>™

C. Dr. Chatman Found that African Americans and Hispanics Are Significantly
MoreLikely Than Anglosto Experience a Burdensome Roundtrip Travel
Timetoan EIC L ocation

397. Dr. Daniel Chatman, an Assistant Professor of City and Regional Planning at the
University of Californiaat Berkeley, undertook an analysis of the travel burdens associated with
obtaining of EIC for Texas citizens of voting age (CVAS). Specifically, hisanaysis examined
travel time burdens by race, first for CVAs generally and second for CVAs living in poverty.>”
398. Dr. Chatman defined “travel burden” in terms of the time individuals would spend in a
round trip from their home to the closest location to apply for an EIC and back to their home.
While there are a number of burdens associated with travel to and from an EIC location, Dr.
Chatman concluded that time may be the largest and most quantifiable of the burdens.>”

399. Dr. Chatman specified that an individual CVA would encounter atravel burden if the

roundtrip travel time would exceed 90 minutes. Dr. Chatman determined that 90 minutesis a

reasonable standard taking into account travel patternsin Texas.”’’

>3 p| 775R 911 29, 38-39, 44, 50-51, 55, 60-61, 65 (Webster Final Rep.).

> qupra 11 383-386.

> P761 1 4 (Chatman Rep.); Trial Tr. 77:9-15; 79:12-16; 79:22-80:21 (Chatman) (Day 5).
% P 761 119, 13 (Chatman Rep.); Trial Tr. 80:22-81:16 (Chatman) (Day 5).

>"" pL761 11 10, 18, 48 (Chatman Rep.); Tria Tr. 81:17-82:8 (Chatman) (Day 5).
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400. Dr. Chatman conducted hisanalysisin four steps. First, he identified the beginning
points (home locations) and end points (EAC locations) for travel by all CVAs. He used the
center of the census block group in which a CV A resides as the individual’ s estimated home
location (which did not introduce meaningful error) and the precise locations of the 226 DPS
offices and 55 county offices where voters can apply for an EIC as end points. Addresses were
not available online for six county offices, and Dr. Chatman chose not to include mobile EIC
locations due to sporadic availability.>"

401. Second, Dr. Chatman estimated the time it would take for CVAsto travel from their
home to the nearest EIC location by each of three travel modes. personal automobile, public
transportation, and on foot.>"

402. Incaculating driving time, Dr. Chatman used computer programs that interfaced with
Google Maps, and provided atime estimate for a standard, time-efficient route, accounting for
ordinary travel delays.®

403. To caculate public transportation times, Dr. Chatman used estimates prepared by the
Center for Neighborhood Technology (a data collection center) that included information on
transit routes, stop locations, and schedules for public transportation throughout almost the entire
state. Dr. Chatman also prepared walking time estimates for travel from homesto transit stops,
and from transit stopsto EAC locations. Dr. Chatman determined that CV As have accessto

public transit only if their home and the closest EAC location are both within amile of atransit

stop, there was scheduled transit service available within 30 minutes of predicted arrival at the

8 p| 761 1 6, 19-22 (Chatman Rep.); Trial Tr. 83:12-84:6, 84:17-85:18 (Chatman) (Day 5).
> p| 761 16 (Chatman Rep.); Trial Tr. 85:24-86:8 (Chatman) (Day 5).
%80 p| 761 1 34 (Chatman Rep.); Trial Tr. 86:9-87:5 (Chatman) (Day 5).
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transit stop, and the route to an EAC location included no more than two public transit
transfers.®

404. To caculate walking time for those who would not drive or take public transit to an EAC
location, Dr. Chatman identified the shortest route to an EIC location from each home beginning
point, and divided the route distance in miles by an average walking speed of 2.2 miles per hour,
arate which takes into account that walking distances to the nearest EIC location exceeded a
milein amost all instances.”®

405. Third, Dr. Chatman prepared an estimate of the number of CVAS, by race, in each census
block group using 2010 Census voting-age population data and 2008-2012 ACS citizen voting-
age popul ation data at the larger census tract level.>®® Dr. Chatman also estimated automobile
availability and poverty among CV As by race using census data, and cal culated automobile
availability separately for households above and below the poverty line.>®

406. Fourth, Dr. Chatman assigned estimates of roundtrip travel time to and from EAC
locations using a two-step process. First, CVAs estimated to reside in a household with an auto
were assigned the fastest time resulting from either being driven by another household member
(since those needing an EIC lack a driver license), taking public transportation (if accessible), or
walking (driving was almost always fastest). Second CV As estimated to reside in a household
without automobile access were assigned the fastest time between taking public transportation (if

accessible) or walking.>®

%81 p| 761 1 24-31 (Chatman Rep.); Trial Tr. 89:1-93:7 (Chatman) (Day 5).

%82 p| 761 1 33 (Chatman Rep.); Trial Tr. 93:8-94:4 (Chatman) (Day 5).

%8 p| 761 1 36-39 (Chatman Rep.): Trail Tr. 83:23-25 (Chatman) (Day 5).

%4 p| 761 1 41-44 (Chatman Rep.); Trial Tr. 94:5-19 (Chatman) (Day 5).

%% p| 761 111 6, 13, 46-47 (Chatman Rep.); Trial Tr. 94:20-95:9 (Chatman) (Day 5).
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407. Ultimately, Dr. Chatman found that the average total travel time from home to and from
the nearest EIC for people living in block groups accessible to public transportation istwo and a
half hours. Ten percent of those living in block groups accessible to public transportation have a
total round trip to and from the nearest EIC location of more than four hours.**®

408. Dr. Chatman found that across Texas, an estimated 4.7% of CV As face aroundtrip
burden of more than 90 minutes to access an EAC location, and 13.8% of impoverished CVASs
face that travel burden.®”’

409. Dr. Chatman’s study of the burden to obtain an EIC ultimately concluded that SB 14 will
place a disproportionate and significant travel burden on Hispanic and African-American eligible
voters in comparison to Anglos.”®

410. Dr. Chatman also found that travel to an EAC location is almost aways burdensome (i.e.,
aroundtrip of more than 90 minutes) if the travel is done by public transportation or by walking,
whereas travel by car is almost never burdensome. Hispanics and African Americans are much
more likely to have to travel by public transportation or walking because Hispanic citizens of
voting age (CVAS) are twice as likely as Anglo CVAsto lack access to a vehicle (6% versus 3%)
and African-American CVAs are four times more likely to lack vehicle access (12% versus

304 )_589

411. Accordingly, Dr. Chatman found that African-American CV As have the highest travel
burden and Hispanic CV As have the second-highest travel burden. Looking at all CVAsS,

African Americans are 3.3 times more likely than Anglosto travel more than 90 minutes to

%% p| 761 32 (Chatman Rep.).

%87 P 761 1 54, 60 (Chatman Rep.); Tria Tr. 97:13-99:3 (Chatman) (Day 5).
%88 p| 761 1 55, 58-60 (Chatman Rep.); Trial Tr. 82:9-23 (Chatman) (Day 5).
%89 p| 761 11 52-54 (Chatman Rep.); Trial Tr. 95:14-23 (Chatman) (Day 5).
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obtain an EIC, and Hispanics are 1.5 times more likely than Anglos to travel more than 90
minutes to obtain an EIC.>%

412.  Limiting the analysisto CVAs estimated to live in poverty, the disparities remain.
African-American CVAs are seven times more likely to be both below the poverty level and lack
vehicle access than Anglo CVAS (7.1% vs. 1.0%), and Hispanic CVAs are ailmost four times
more likely (3.6% vs. 1.0%). Looking only at CVAsliving in poverty, African-American CVAs
experiencing poverty are 2.7 times more likely than Anglo CV As experiencing poverty to travel
more than 90 minutes to obtain an EIC, and Hispanic CV As experiencing poverty are 1.2 times
more likely.**

413. Dr. Chatman concluded that differencesin travel burdens between Hispanics and Anglos
and between African Americans and Anglos are statistically significant.>?

D. Dr. Bazelon Found That Travel Burdensto an EIC Location, Analyzed in

Monetary Terms, Are Significantly Greater for African Americans Than
Anglos

414. Dr. Coleman Bazelon, an economist and a principal at an economic consulting firm,
conducted a separate estimate of the economic costs that registered voters lacking SB 14 1D will
face to acquire an EIC. Hefocused on EICs, since that generally isthe least costly alternative
form of SB 14 ID.>* Dr. Bazelon monetized only the travel costs to acquire an EIC, estimating
those costs separately for African-American and other registered voters who lack SB 14 1D.>%*

As previously noted, Dr. Bazelon’s analysis focused on the group of registered voters who,

0 p| 761 55 (Chatman Rep.); Trial Tr. 97:13-98:1 (Chatman) (Day 5).

1 p 761 111 58-61 (Chatman Rep.); Trial Tr. 97:6-10 (Chatman) (Day 5); Trial Tr. 98:5-99:3 (Chatman)
(Day 5).

%2 p| 761 140 (Chatman Rep.); Trial Tr. 98:2-3 (Chatman) (Day 5).

%% Trial Tr. 99:13-100:2 (Bazelon) (Day 6).

%% pL 757 91 17-21, 34-60 (Bazelon Am. Rep.); Trial Tr. 111:13-112:7, 116:22-25 (Bazelon) (Day 6).
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according to the matching analysis, lack SB 14 ID; in addition, he excluded from his analysis
those registered voters who lack SB 14 ID but were matched to records in federal disability
databases based on the presumption that these individuals are technically eligible to obtain a SB
14 disability exemption.

415. To estimate the economic costs of travel to obtain an EIC, Dr. Bazelon used a geocoding
algorithm to calculate, for each census block group in Texas, expected travel times and distances
for each of three travel modes (walking, taxi, public transit) to each of three DPS locations
nearest to the centroid of a census block group. Dr. Bazelon's calculation of the total cost of
travel includes both monetary (e.g., transit and taxi fares) and non-monetary (value of time)
costs.®
416. Based onthe U.S. Department of Transportation’s guidance that “[p]ersonal time spent
walking or waiting outside vehicles, as well as time spent standing in vehicles or bicycling,
should be evaluated at 100 percent of hourly income,” Dr. Bazelon valued the cost of time spent
traveling to a DPS location at 100 percent of the wage rate. Dr. Bazelon used median wage rates
across census tracts to calculate wage rates by race in Texas.>*

417. Dr. Bazelon assumed that voters wishing to obtain an EIC would select the travel mode
and DPS location that minimized their total cost of travel. He thus selected the lowest cost
method, when accounting for a voter’ s wage rate and subsequent value of time, in calculating

average expected travel costs.>”

%% p| 757R 1|1 46-58 (Bazelon Second Am. Rep.); Tria Tr. 100:3-101:20, 103:11-104:7 (Bazelon) (Day
6). Inhisdeposition and at trial, Dr. Bazelon mistakenly testified that he assumed a departure time of
noon in calculating the costs of travel to obtain an EIC. Trial Tr. 122:23-25 (Bazelon) (Day 6). Dr.
Bazelon has subsequently determined that he, in fact, used a departure time of 9:30am. PL1181 3.

%% p| 757R 11 51-52 (Bazelon Second Am. Rep.); Trial Tr. 103:24-104:20 (Bazelon) (Day 6).

7 pL757R 53 (Bazelon Second Am. Rep.); Trial Tr. 100:3-101:5 (Bazelon) (Day 6).
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418. Based onthisanalysis, Dr. Bazelon found that the average travel cost to obtain an EIC
across all registered voters who lack SB 14 1D (and are not disability-exemption eligible) is
$36.23 per voter.®® AsDr. Bazelon explains, this estimate is limited to travel costs alone; it
does not include all costs that might be incurred in obtaining an EIC—such as the costs of
obtaining required underlying documentation, the time spent at DPS applying for an EIC, lost
wages, and childcare costs.®™® Dr. Bazelon further demonstrates that the average travel cost of
$36.23 is 149% of average hourly earnings. By comparison, when the Supreme Court found a
poll tax of $1.75 in Texas to be an undue burden, that amount was only 69% of average hourly
earnings.*®

419. Dr. Bazelon also calculated travel costs by race, finding that the average travel coststo
obtain an EIC for African-American and Anglo registered voters, respectively, are $26.66 and
$48.10.°" AsDr. Bazelon explained at trial, the significant wage rate disparity between African-
American and Anglo registered votersin Texas drives the differential between their respective
travel costs, affecting voters' value of time as well as their choice of mode of travel.°*
Specificaly, the median wage rate for African-American Texans is $13.03, as compared to
$20.57 for Anglo Texans.®®

420. Moreover, as Dr. Bazelon testified, the travel costs that registered voters without an SB

14 1D will incur to acquire an EIC cannot be considered in a vacuum; they must be viewed in

% Pl 757R 1 21, 57 & Table 6 (Bazelon Second Am. Rep.); Trial Tr. 82:16-23, 108:12-19 (Bazelon)
(Day 6).

%% p| 757R 1 59-60 (Bazelon Second Am. Rep.); Trial Tr. 107:24-108:11, 111:13-22 (Bazelon) (Day 6).
8% p| 757R {21 (Bazelon Am. Reply Rep.); PL1159R (Bazelon Am.Trial Demonstratives) at 8; Trial Tr.
116:5-21 (Bazelon) (Day 6).

601 p| 757R {157 & Table 6 (Bazelon Second Am. Rep.)

892 Trial Tr. 109:8-110:7 (Bazelon) (Day 6); PL756R 1 19 (Bazelon Am. Reply Rep.).

603 p| 757R 9§ 52 & Table 3 (Bazelon Second Am. Rep.).
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terms of the burden they impose. Using data on income, wealth, and other social measures, Dr.
Bazelon evaluated whether the economic costs of acquiring an EIC fall disproportionately on
African-American voters who lack SB 14 ID (and are not eligible for a disability exemption) as
compared to white voters.**

421. Dr. Bazelon first demonstrated that African-American Texans have lower incomes and
less wealth than Anglo Texans. 1n 2010, Anglo Texans had an annual median income of
$52,392, approximately 68% greater than the median income of $31,104 for African-American
Texans. The median household wealth of the Anglo population in Texas is $97,800, more than
seven times larger than the median household wealth of the African-American population
($11,961).5%

422. Dr. Bazelon further demonstrated that African-American Texans are more likely to be
poor than Anglo Texans. One-quarter of all African-American Texans live below the poverty
line—arate that is two-and-a-half times higher than the poverty rate for Anglos.®®

423. Dr. Bazelon also observed disparities between African-American and Anglo Texansin
other measures of socioeconomic well-being. The unemployment rate of African-American
Texans, for example, is more than twice the unemployment rate of Anglos.®” Thereisaso a

significant educational achievement gap: 16% of African-American Texans do not have a high

604 p|756R ] 20 (Bazelon Am. Reply Rep.); PL757RR 1 61-62 (Bazelon Second Am. Rep.); Trial Tr.
117:15-118:22 (Bazelon) (Day 6).

605 p| 757R ] 63-66 (Bazelon Second Am. Rep.); PL1159R at 9-10 (Bazelon Am. Trial Demonstratives);
Trial Tr. 118:23-119:20 (Bazelon) (Day 6).

8% p| 757R 9§ 67 (Bazelon Second Am. Rep.); PL1159R at 11 (Bazelon Am. Trial Demonstratives); Trial
Tr. 119:21-120:2 (Bazelon) (Day 6).

807 p|757R 168 (Bazelon Second Am. Rep.); PL1159R at 12 (Bazelon Am. Trial Demonstratives); Trial
Tr. 120:5-13 (Bazelon) (Day 6).
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school diploma (as compared to 9% of Anglo Texans) and 58% of African-American Texans do
not have an undergraduate degree (as compared to 51% of Anglo Texans).®®

424. Because costs have a greater impact on those with less socioeconomic well-being, Dr.
Bazelon concluded that Senate Bill 14 creates a higher burden on African-American registered
voters than on Anglo registered voters who lack SB 14 1D (and are not disability-exemption
eligible).

425.  Specifically, comparing African-American and Anglo registered voters who must obtain
an EIC to retain their right to vote in person—whose average travel coststo do so are $26.66 and
$48.10, respectively—Dr. Bazelon's economic analysis establishes that the average African-
American registered voter is required to expend a share of hiswealth on such costs that is more

than four times higher than the share required for the average Anglo registered voter in Texas.®®

E. The Barreto-Sanchez Survey Also I dentified Burdens Regar ding Obtaining
anEIC

426. According to the Barreto/Sanchez Survey, 26.4% of Texas eligible voters who currently
lack the required photo ID do not possess the underlying documents needed to obtain an EIC.%%°
427. According to the Barreto/Sanchez Survey, Texas eligible voters without a high school
degree have a higher probability of lacking documents required to obtain an EIC than Texans

with greater educational attainment.®*

608 p| 757R 1169 (Bazelon Second Am. Rep.); PL1159R at 12 (Bazelon Am. Trial Demonstratives); Trial
Tr. 120:13-17 (Bazelon) (Day 6).

69 p| 757R 911 70-73 (Bazelon Second Am. Rep.); PL1159R at 13 (Bazelon Am. Trial Demonstratives);
Trial Tr. 120:20-121:5 (Bazelon) (Day 6).

610 p| 753 at 17, 20 (Barreto/Sanchez Rep.).

611 p 753 at 23 (Barreto/Sanchez Rep.).
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428. According to the Barreto/Sanchez Survey, 23.4% of Hispanic and 30.4% of African-
American eligible voters do not have underlying documents needed to obtain SB 14 1D,
compared with 21.2% of white eligible voters.®*?

429. According to the Barreto/Sanchez Survey, 91% of Texas eligible voters who lack the
photo ID required by SB 14 state that they will face at |east one potential burden in obtaining an
EIC, such as not being able to visit the issuing office during operating hours, getting aride or
accessing public transportation, or paying the costs associated with obtaining the underlying
documents.®*®

430. According to the Barreto/Sanchez Survey, Hispanics and African Americans are
approximately twice as likely to believe that they have SB 14 ID when they do not: 9.1% of
Hispanics and 7.0% of African Americans compared to 3.8% of Anglos.®**

431. According to the Barreto/Sanchez Survey, Texas eligible voters without a high school
degree are less likely than voters with greater educational attainment to have heard of an EIC.*"
432. According to the Barreto/Sanchez Survey, Texas eligible voters who lack SB 14 ID are
almost four times more likely to be low-income than are Texas eligible voters who possess SB

14 1D (44.7% earn less than $20,000 annually versus 12.8%).%'

F. The Coststo Obtain an EIC Significantly Limit the Ability of the Individual
Ortiz Plaintiffsto Vote

433. Kevin G. Jewell holds an MBA from the McCombs School of Business at the University

of Texasin Austin and an A.B. in Mathematical Economics from Brown University in

612 p| 753 at 20, Table 7 (Barreto/Sanchez Rep.).
613 p 753 at 18, 29 (Barreto/Sanchez Rep.).

614 p| 753 at 18-20 (Barreto/Sanchez Rep.).

615 p| 753 at 23 (Barreto/Sanchez Rep.)

616 p| 753 at 21 (Barreto/Sanchez Rep.).
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Providence, Rhode Island, and undertook an analysis to quantify and contextualize the costs that
the SB 14 voting scheme places on the Ortiz plaintiffs.®’’ He ultimately concluded that the costs
created by SB 14 reduce the likelihood the Ortiz plaintiffs will complete the voting process,

particularly in comparison to |less budget-constrained Texans.**®

Specificaly, examining the
costs created by SB 14, the Ortiz plaintiffs can expect costs ranging from $23 to $100.83.°*°
These are costs on top of their already constrained budgets, thereby reducing their chance that
they will vote compared to most Texans.

434. Mr. Jewell’s calculation of the expected costs created by the SB 14 voting scheme
includes out-of-pocket documentation fees, transportation costs, and opportunity costs.
Information search costs, while substantial, are not quantified.®®

435. Mr. Jewell calculated the income for each Ortiz plaintiff’s household relative to federa
poverty guidelines. Mr. Jewell also calculated each Ortiz plaintiff’s discretionary income (i.e.,
income left after payment of basic expenses) and unobligated discretionary income (i.e.,
discretionary income left after payment of pre-existing financial obligations such as debt).%**
436. Mr. Jewell also considered the cost of the Ortiz plaintiffs’ debt and the savings reported
by each Ortiz plaintiff. Mr. Jewell recognized that among the tradeoffs facing the Ortiz plaintiffs
is choosing to vote or to save for future emergencies.®

437. Eulaio Mendez, whose income is less than half the 2014 federal poverty guidelines, is

expected to incur atotal of $44.93 in total monetized costs in order to obtain a SB 14 1D.°* Mr.

17 pL 770 7 2 (Jewell Rep.); Trial Tr. 31:15-32:11 (Jewell) (Day 5).

618 p|_ 770 1111, 10 (Jewell Rep.); Trial Tr. 55:6-23 (Jewell) (Day 5).

619 p| 1157 at 14 (Jewell Demo Aid); Trial Tr. 32:15-23, 34:9-42:2, 42:11-43:14 (Jewell) (Day 5).
620 p| 770 7 15 (Jewell Rep.); Trial Tr. 32:25-34:8 (Jewell) (Day 5).

621 P 770 11 16 (Jewell Rep.); Trial Tr. 48:1-49:19 (Jewell) (Day 5).

622 p| 770 19 17-18 (Jewell Rep.); Trial Tr. 49:20-50:1 (Jewell) (Day 5).
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Mendez is expected to use 90 minutesin total time to obtain SB 14 1D.%?* Of thetotal heis
expected to use 58 minutes traveling to and waiting in line at DPS alone (5.3 times the 2012
average voting wait time in Texas).*?

438. Lionel Estrada, whose income is 80% of the poverty guidelines and who has no
unobligated discretionary income, has incurred over $60 in out-of-pocket costs so far for his
commercial driver’slicense (CDL), but is unable to obtain it unless he pays surcharges of $260
for three years. °® If he were to abandon his desire to obtain his CDL temporarily he is expected
to incur $57.40 to obtain his EIC, plus he would have to pay $60 again to apply for his CDL at a
later date.®”’ If he abandons his desire for his CDL and attempts to obtain an EIC now heis
expected to use 90 minutes of lost time traveling to and waiting in line at DPS (8.2 times the
2012 average voting wait time in Texas) to obtain the documentation to vote under SB 14.°%
439. Lenard Taylor, whose household income is 69% of the 2014 federal poverty guidelines,
has incurred $23.00 in out-of-pocket costs (23% of his monthly unobligated discretionary

income®®) to obtain his birth certificate.®*° Heis expected to use another 104 minutes traveling

to and standing in line at DPS (9.4 the 2012 average voting wait time in Texas) to obtain the

623 p| 1157 at 14 (Jewell Demo Aid); Trial Tr. 32:15-23, 34:9-42:2, 42:11-43:14 (Jewell) (Day 5).

624 p|_1157 at 14 (Jewell Demo Aid); Trial Tr. 32:15-23, 34:9-42:2, 42:11-43:14 (Jewell) (Day 5).

625 p| 1157 at 11 (Jewell Demo Aid); Trial Tr. 63:23-64:4, 64:7-10, 65:4-8, 65:16-18 (Jewell) (Day 5).
626 Trial Tr. 134:3-136:16 (Estrada) (Day 3); Trial Tr. 45:17-46:25 (Jewell) (Day 5).

82" Trial Tr. 45:17-46:25 (Jewell) (Day 5); PL1157 at 14 (Jewell Demo Aid)

628 p| 770 113, 4, 28-30, Ex. 2.2 (Jewell Rep.); Trial Tr. 45:7-46:25, 65:19-67:4 (Jewell) (Day 5).

629 p| 1157 at 18 (Jewell Demo Aid).

830 Trial Tr. 149:16-19 (Taylor) (Day 3).
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documentation to vote under SB 14.°*" Mr. Taylor has already made several trips to government
offices to get him to this point,®* but at present he still does not have SB 14 ID.%%

440. EstelaGarcia Espinozais expected to incur $90.84 in total monetized costs to obtain an
SB 14 1D%** and use 82 minutes traveling to and waiting at DPS (7.5 times the 2012 average
voting wait time in Texas) to obtain the documentation to vote under SB 14.%%°

441. Margarito Martinez Larais expected to incur $94.41 and use 104 minutesin lost timein
order to obtain the documentation to vote under SB 14.%%°

442. MaximinaM. Lara, whoseincomeis 75% of the federal poverty guidelines, is expected
to incur $100.83 and use 90 minutesin lost time to obtain the documentation to vote under SB
14.%%7

443.  Mr. Jewell found that several of the Ortiz plaintiffs face high credit costs.®® Ms. Lara,
for example, has a payday |oan with a 90 percent interest rate on her balance monthly.®* He

concluded that should the Ortiz plaintiffs with debt choose to vote, they would expect to borrow

funds, explicitly or implicitly, to do s0.5%

31 P 770 1113, 4, 6, 37, 41, Ex. 3.2 (Jewell Rep.); Trial Tr. 43:21-22, 44:11, 44:17-45:6 (Jewell) (Day 5).
832 Trial Tr. 148:1-149:17 (Taylor) (Day 3).

83 Trial Tr. 150:1-12 (Taylor) (Day 3).

634 p|_1157 at 14 (Jewell Demo Aid).

6% p| 1157 at 11 (Jewell Demo Aid); Trial Tr. 44:11 (Jewell) (Day 5).

6% p| 1157 at 14 (Jewell Demo Aid).

837 p| 1157 at 14 (Jewell Demo Aid).

6% Trial Tr. 50:2-24 (Jewell) (Day 5).

8% Trial Tr. 50:19-24 (Jewell) (Day 5).

840 p| 770 1 7 (Jewell Rep.).
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444,  Mr. Jewell determined that none of the Ortiz plaintiffs has emergency savings. He
concluded that the expected out-of-pocket voting costs facing these plaintiffs create an implicit
choice between voting and the possibility of working towards financial security.®*

445.  Mr. Jewell also found the Ortiz plaintiffs have lower household gross and discretionary
income than most Texans (ranging from 15 to 31 percent of the statewide median household
income) and five have no income in excess of the federal poverty guidelines.®** He concluded
that the expected out-of-pocket voting costs facing these low-income plaintiffs represent alarger
portion of their gross and discretionary income than comparable costs to most Texans.**

446. Mr. Jewell acknowledged that consumers with constrained budgets are more likely than
less-budget-constrained consumers to explicitly consider the trade-offs required for new
purchases, and considering opportunity costs reduces the likelihood of a consumer purchasing a
given product. He concluded that, as aresult, the costs created by the SB 14 reduce the
likelihood the Ortiz plaintiffs will choose to complete the voting process.**

Xl.  SOCIAL, ELECTORAL, AND HISTORICAL CONDITIONSIN TEXAS

INTERACT WITH SB14TO LIMIT THE ABILITY OF MINORITY VOTERS
TO PARTICIPATE INTHE POLITICAL PROCESS

447. The costs that avoter must incur to cast avalid ballot are a substantial determinant of
whether avoter will vote. Such costs include the time, skill, financial resources, and effort
required to overcome administrative requirements and other barriers to registering to vote and

successfully casting avalid ballot.**

&1 p| 770 1 8 (Jewell Rep.); Trial Tr. 49:20-50:1 (Jewell) (Day 5).

642 p| 1157 at 17 (Jewell Demo Aid); Trial Tr. 48:1-49:19, 63:5-24, 74:16-75:3 (Jewell) (Day 5).
643 P 770 11 9-10 (Jewell Rep.).

&4 P770 1 10 (Jewell Rep.); Trial Tr. 32:15-23 (Jewell) (Day 5).

84> p758 11 9-12 (Burden Corr. Rep.); PL759 1 5-12 (Burden Reply Rep.); PL753 at 25-28
(Barreto/Sanchez Rep.); Trial Tr. 297:14-23, 298:13-299:3 (Burden) (Day 3).
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448. Costs are especially consequential for people who suffer socioeconomic disadvantages
and for non-habitual voters. Because of the lower socioeconomic status of minority voters, strict
voter qualification requirements or dramatic changes in election practices deter Hispanic and
African-American turnout. Therefore, historical and demographic conditions may interact with a
general voting restriction to result in an undue burden on minority voters relative to Anglos.**
449. Texashasagrievous history of official discrimination in voting, and elections in Texas
continue to be characterized by racially polarized voting, racial campaign appeal's, and depressed
participation by minority voters.**’ Indeed, Rev. Peter Johnson testified that within the civil
rights movement of the 1960s Texas had a “terrible, terrible reputation” and had no “civil rights
towns or cities [akin to Montgomery or Selma] because of the brutal, violent intimidation and
terrorism that still exists” in the State.**®

450. Rev. Johnson further testified that when hefirst arrived in Texas in 1969, his work
primarily involved attempting to form coalitions amongst African Americans and other lower
socio-economic groups to leverage their power in the political process.** Because of the at-
large election system in place at that time, despite the fact that African-Americans were a
significant percentage of the potential voters, they could not elect representatives that would
represent their interests.®° He further testified that it was a tremendous challenge to get African
Americans to participate in the political process because there was a“ historical pattern[] of

[African Americans] not participating in the political process,” asit had been embedded in them

646 p758 1 5-6 (Burden Corr. Rep.); PL759 11 11, 29 (Burden Reply Rep.); PL753 at 26-28
(Barreto/Sanchez Rep.); Trial Tr. 299:4-9, 309:23-313:11, 323:6-324:19 (Burden) (Day 3).
7 Infra 9 461-470.

%8 Trial Tr. 10:3-15 (Johnson) (Day 3).

&9 Trial Tr. 11:7-20 (Johnson) (Day 3).

80 Trial Tr. 11:7-20 (Johnson) (Day 3).
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for years and years’ that this was not a privilege to which they were entitled.®* Because of this
lack of participation for so many years, it took tremendous work, effort, and time, “to get to a
level where elected officials had to respect the Black vote.”®*? Rev. Johnson testified that
because of the unique history of African Americans' struggle for the right to vote and the
struggle to exercise that right freely, it is especially important to the elderly African American
population to vote in person because they remember when they could not do s0.%%

451. Plaintiff’s expert witness, George Korbel, testified that the State of Texas recently
stipulated in Perez v Perry that racially polarized voting still existsin 252 of the 254 countiesin
Texas.® Korbel further testified that Texas had along history of adopting election procedures
such as the “White Primary” and the Poll Tax that were found unconstitutional by federal
courts.®> Korbel also testified that redistricting plans for Texas Congressional and State House
and Senate seats were found unconstitutional in every decade beginning with White v Regester
and Graves v. Barnesin the 1970s and continuing to the present day with the redistricting
litigation currently occurring in the case of Perez v Perry.®®

452.  In addition, widespread socio-economic disparities continue to hinder Hispanic and
African-American political participation. ®’ These factors and othersinteract with SB 14 to
result in a diminished opportunity for minority voters to participate in the political process

relative to Anglos.

! Trial Tr. 12:19-1, 15:24-16:23 (Johnson) (Day 3).

2 Trial Tr. 12:19-5 (Johnson) (Day 3).

3 Trial Tr. 19:25-19 (Johnson) (Day 3).

&% Trial Tr. 200:22-201:12 (Korbel) (Day 5).

65 p| 771 pg 19; Tria Tr. 187:13-189:5 (Korbel) (Day 5).

8% Trial Tr. 186:14-187:7, 189:9-190:9, 191:1-192:2, 192:8-193:3, 193:12-195:8, 197:21-198:9 (Korbel)
(Day 5).

7 Infra 1 475-478.
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A. Hispanic and African-American Voter Participation Rates L ag Behind the
Anglo Rate

453. Anglo voter turnout in Texas has exceeded Hispanic voter turnout in the last five
statewide general elections by 15 to 20 percentage points. African-American turnout also fell
below Anglo turnout levelsin 2004, 2006, and 2010. Although some estimates suggest that
African-American voter turnout approached or exceeded Anglo voter turnout in 2008 and 2012,
there is a substantial likelihood that African-American turnout figures were inflated by
measurement error and that African-American turnout has never surpassed Anglo turnout in
contemporary Texas el ections.®*®

454. Ecological regression of voter registration as a percentage of citizen voting age

popul ation shows a persistent gap in rates of registration for both Blacks and Hispanics, as
compared to Anglos. From 2006 through 2012, Anglo registration exceeded Black registration
by 3 to 13 percentage points, and exceeded Hispanic registration by 3 to 12 points. These rates
were calculated using Census data and publicly available registration data reported by the Texas
Legislative Council.**

455.  The Current Population Survey (“CPS’) of the U.S. Census also reports a significant gap
between Anglo and Hispanic rates of registration, with the disparity ranging between 14 to 23
percentage points from 2006 to 2012. According to the CPS, black voter registration lagged 5 to
8 points behind Anglo registration in 2006 and 2010, but essentially equaled Anglo registration

in 2008 and 2012.°° Numerous studies, however, suggest that measurement errors and certain

88 p| 758 11 19-25 & fig.1 (Burden Corr. Rep.); Trial Tr. 130:23-131:4, 178:23-180:8 (Ansolabehere)
(Day 1); Trial Tr. 299:23-302:4 (Burden) (Day 3).

%9 p| 752R 1 114, 116, 118 & Table VI11.2b (Ansolabehere Corr. Supp. Rep.).

60 p| 752R 1 121-123 & Table V111.4 (Ansolabehere Corr. Supp. Rep.).
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systemic biasesin CPS survey data are likely to overstate black registration and political
participation in relative to Anglos.®®*

456. In addition to registration gaps, there are also significant turnout disparities by race
between votersin Texas.

457. Texas sown record of which registered voters have cast votesin recent elections from
the Texas Secretary of State’'s TEAM database, together with individual race estimates provided
by Catalist, show an 11 percentage point disparity between Anglo and Black turnout in 2010, and
a5 percentage point disparity in 2012. The same data show a 20 percentage point turnout
disparity between Anglo and Hispanic voters for both the 2010 and 2012 elections.®®

458. Ecological regression analyses confirm the existence of this turnout disparity. From 2006
to 2012, Black voter turnout in Texas lagged an estimated 17 to 22 points behind Anglo turnout.
The same methodology shows that Hispanics turnout was 24 to 33 points lower than Anglo
turnout during this time period.®®®

459. The same general trend is repeated in the Census's Current Population Study. Anglo
voter turnout in Texas has exceeded Hispanic turnout in the last five statewide general elections

by 15 to 20 percentage points. According to the CPS, Black turnout also fell below Anglo

turnout levels in 2004, 2006, and 2010. %4

%1 p| 758 {1 19-25 (Burden Corr. Rep.).

%62 p| 752R 1112, 115 & Tables VIll.1a, VI11.1b (Ansolabehere Corr. Supp. Rep.).

663 p| 752R 1/ 114, 120 & Table V111.3b (Ansolabehere Corr. Supp. Rep.).

864 P 758 111 19-25 & fig.1 (Burden Corr. Rep.); PL752R 1 121-127 & Table VI11.5 (Ansolabehere Corr.

Supp. Rep.).
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460. Lower socioeconomic status for voters of color and a“regiona memory” of the time

when it was dangerous for African Americans to vote contribute to reduced turnout. Older,

undereducated, and poor African-American voters are particularly unlikely to vote.*®

B. TexashasaLong History of Voting-Related Discrimination, Stretching Back
Over aHundred Years and Persisting Today

461. Thereisalong history of discrimination against Hispanic and African-American votersin
Texas.®® For much of the State' s history, public officials and party leaders were openly
discriminatory. Texas hastried to justify all-white primary laws, poll taxes, secret ballots, re-
registration requirements, and, even, the illegal harassment of minority voters as necessary to
prevent alleged voter fraud. Some more recent discriminatory acts have been more subtle but no
less intentional %%’

462. Over the course of fifty years, Texas officials invented a series of mechanisms to exclude
minority voters from participating in Democratic primary elections, the only meaningful election
in a state then dominated by the Democratic Party. The stated purpose of early white primary
provisions was the elimination of voter fraud, based on the notion that minority voters were more
likely to sell their vote.*® White primary provisions persisted as late as 1953 and were

eliminated only through repeated intervention by federal courts.®®

665 p| 760 at 48-49 (Burton Rep.); Trial Tr. 45:3-46:3, 52:4-20 (Burton) (Day 6).

88 | nfra 11 462-470; PL758 11 27-28 (Burden Corr. Rep.); PL760 at 5-6 (Burton Rep.); Trial Tr. 303:7-9

(Day 3); Trid Tr. 22:2-24 (Burton) (Day 6).

87 | ULAC v. Perry, 548 U.S. 399, 440 (2006); Texas v. United Sates, 887 F. Supp. 2d 133 (D.D.C. 2012)

(three-judge court), vacated on other grounds, 133 S. Ct. 2885 (2013); Trial Tr. 17:17-18:6 (Johnson)

(Day 3) (testimony of Rev. Johnson explaining poll watching intimidation tactics employed against voters

in predominantly black precinctsin Houston, Dallas, and portions of East Texas); Trial Tr. 22:18-23:16

49:5-11 (Burton) (Day 6).

%8 p| 760 at 7-8 (Burton Rep.); Trial Tr. 22:25-23:2, 23:17-25:6 (Burton) (Day 6).

669 p| 758 30 (Burden Corr. Rep); Tria Tr. 303:10-304:6 (Burden) (Day 3); Trial Tr. 24:3-7, 24:18-

26:15 (Burton) (Day 6); Terry v. Adams, 345 U.S. 461 (1953); Smith v. Allwright, 321 U.S. 649 (1944);

Nixon v. Condon, 286 U.S. 73 (1932); Nixon v. Herndon, 273 U.S. 536 (1927); Trial Tr. 186:2-8 (Korbel)
(Cont’d...)
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463. Inthe early 20th century, Texas also established laws that both established a secret ballot
and limited assistance or trandation for voters. These facially race neutral laws had a disparate
impact on the 45.1% of African-American adult men in Texas who were illiterate—compared to
only 8.6% of Anglo adult men (according to a 1900 estimate)—as well as Hispanic voters with
limited English proficiency.®™

464. Texas established apoll tax in 1902 by state constitutional amendment, and a primary
justification given by proponents was to remove the possibility that black voters would hold the
balance of power between Anglo factions.®”* The poll tax required votersto pay afee to register
to vote and to present a poll tax receipt in order to cast a ballot, and that cost fell harder on
Hispanics and African Americans, who had fewer financial resources than Anglos. Texas's poll
tax was finally struck down as unconstitutional in 1966, after afederal court found that a primary
purpose of the law was to disenfranchise black voters. Aslate as 1963, however, Texas voters
rejected a state constitutional amendment to forbid the practice, based in part on the claim that
the poll tax was a valid means of preventing voter fraud.®”> Although the Twenty-Fourth
Amendment to the Constitution, which made poll taxes unconstitutional for federal elections,
was ratified and enacted in 1964, Texas did not ratify the amendment until 2009, thirty-five years

after its enactment.®”

(Day 5).

670 p| 760 at 9-10 (Burton Rep.); Trial Tr. 26:16-28:22 (Burton) (Day 6).

671 P 760 at 10-12 (Burton Rep.); Trial Tr. 28:23-31:16 (Burton) (Day 6).

672 p| 758 31 (Burden Corr. Rep); PL760 at 12-13 (Burton Rep.); Tria Tr. 304:7-305:15 (Burden) (Day
3); Trial Tr. 28:23-29:25, 31:17-33:7 (Burton) (Day 6); Harper v. Va. Sate Bd. of Elections, 383 U.S. 663
(1966).

8 Trial Tr. 187:18-189:5 (Korbel) (Day 5); Trial Tr. 31:17-33:7 (Burton) (Day 6).
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465. Even after federal courts struck down the poll tax, Texas enacted a series of onerous voter
registration systems patterned on the annual payment of the poll tax. Texas officias again
supported these disenfranchising devices, claiming that they were away of preventing voter
fraud. Either the Constitution or VVoting Rights Act struck down or blocked these laws in
succession. These discriminatory disenfranchising devices and practices have had long lasting
effects on African-American and Latino political participation in Texas. For example, although
struck down in 1966, the poll tax continued to depress minority turnout through the 1980s.°™
466. Inrecent decades, poll workers and police officersin Texas have used ID requirements
and the pretext of “fraud prevention” to target Hispanic and African-American voters for
harassment. 1n 1974, the U.S. House of Representatives received testimony concerning “a
highly visible presence of armed police officers near polling places, and excessive demands for
ID.” 1n 2004, poll workers reportedly subjected African-American voters to more stringent
screening processes than Anglos, and police officers outside of an early voting sitein Harris
County demanded that voters present ID and threatened to arrest voters with outstanding
warrants. Rev. Johnson testified that voter intimidation still existsin Texastoday in

predominantly African American precincts.®”

At polling placesin recent elections in Dallas,
Houston, and east Texas, poll workers and poll monitors have intimidated or denied the right to

vote to African Americans. For examplein 2013, afederal court credited testimony that poll

674 p|758 32 (Burden Corr. Rep.); PL760 at 13-14 (Burton Rep.); Trial Tr. 305:16-306:13 (Burden)
(Day 3); Trial Tr. 188:14-20 (Korbel) (Day 5); Tria Tr. 33:8-35:15 (Burton) (Day 6); Beare v. Smith, 321
F. Supp. 1100 (S.D. Tex. 1971) (three-judge court), aff' d, Beare v. Briscoe, 498 F.2d 244 (5th Cir. 1974)
(per curiam); Trial Tr. 188:14-20 (Korbel) (Day 5).

8% Trial Tr. 17:15-18:6 (Johnson) (Day 3).
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workers had been openly hostile toward Latino voters and had, under Texas's prior non-photo
voter ID law, required Latino voters to show adriver licensein order to vote.?”

467. Inevery decade since 1970, one or more of Texas' s statewide redistricting plans have
been struck down or blocked from implementation under the Voting Rights Act or the Fourteenth
Amendment.®”” In 1973, 2006, and 2012 courts found that Texas maps were intentionally
discriminatory or bore the mark of intentional discrimination.®”® Most recently, two courts
(including a court within this circuit) either found that the very same Texas Legislature that
enacted SB 14 (i.e., the legidlature that met in 2011) had enacted statewide redistricting plans
with a discriminatory purpose or that purpose may well have underlain their adoption.®”® The
District Court for the District of Columbia (sitting as a three-judge court) denied Section 5
preclearance to the 2011 congressional and Texas Senate plans based on discriminatory purpose,
and found that the Texas House plan had a discriminatory effect and also may well have
involved discriminatory purpose.®® Additionally, the District Court for the Western District of
Texas (also sitting as a three-judge court) concluded that Texas “may have focused on race to an

impermissible degree by targeting low-turnout Latino precincts’ when drawing the 2011

redistricting plan for the Texas House.®*

676 PLL760 at 19-20 (Burton Rep.); Rodriguez v. Harris Cnty., 964 F. Supp. 2d 686, 783 (S.D. Tex. 2013):
PL776 at 6-7 (Wood Rep.); Trial Tr. 209:20-211:18 (Wood) (Day 2); Tria Tr. 17:17-18:6 (Johnson) (Day
3).
7 Trial Tr. 189:6-198:5, 248:22-249:5 (Korbel) (Day 5); Trial Tr. 69:14-70:19 (Burton) (Day 6).

678 p|758 133 (Burden Corr. Rep.); LULAC v. Perry, 548 U. S. 399 (2006); White v. Regester, 412 U.S.
755 (1973); Texas. v. United States, 887 F. Supp. 2d 133 (D.D.C. 2012) (three-judge court), vacated on
other grounds, 133 S. Ct. 2885 (2013); Trial Tr. 185:2-187:12 (Korbel) (Day 5).

67 Trial Tr. 201:23-202:7 (Korbel) (Day 5).

%80 Texas v. United Sates, 887 F. Supp. 2d 133, 159-62, 164-65, 177-78, & n. 32 (D.D.C. 2012).

%! perez v. Perry, No. 5:11-cv-360, Slip Op. at 6 (W.D. Tex. Mar. 19, 2012) (three-judge court).
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468. For over forty years, Waller County, Texas has specifically worked to prevent the
students at Prairie View A&M University, a historically Black university, from voting. %
Following ratification of the 26th Amendment in 1971, the Anglo county registrar imposed strict
residency requirements, which were struck down by afederal court that was in turn summarily
affirmed by the Supreme Court.?®® In 1992, a county prosecutor indicted Prairie View students
for “illegally voting,” but dropped the prosecutions following Justice Department intervention.
Again in 2003, a county prosecutor threatened to indict students for “voter fraud” merely for
voting where they attend college, but Prairie View students successfully sued Waller County to
stop the threats. Over the last decade, Waller County officials repeatedly shifted polling places
and voting hours and imposed unwarranted requirements on voter registration applications, all to
the detriment of Prairie View students, and repeated litigation and Voting Rights Act
enforcement was necessary to thwart these behaviors.®*

469. Between 1975, when Texas became subject to the preclearance requirement of Section 5
of the Voting Rights Act, and June 2013, when the Supreme Court effectively ended
preclearance in its decision in Shelby County v. Holder, the Justice Department issued over 200
objection letters blocking discriminatory voting changes enacted by the State of Texas and its

subjurisdictions.®®

As more than one voting change may be the objected to in asingle letter, this
number understates the total number of affected practices. These practices include

discriminatory methods of election and redistricting plans, discriminatory purges of registered

%2 Trial Tr. 38:5-41:7 (Burton) (Day 6); PL760 at 17-19 (Burton Rep.).

%83 p| 760 at 16-17 (Burton Rep.); Tria Tr. 37:24-39:7, 69:14-70:19 (Burton) (Day 6); United Sates v.
Texas, 445 F. Supp. 1245 (S.D. Tex. 1978) (three-judge court), summarily aff’ d sub nom., Symmv. United
Sates, 439 U.S. 1105 (1979).

684 p| 760 at 18-19 (Burton Rep.); PL858 (L DF-Comment); Trial Tr. 37:24-40:7 (Burton) (Day 6).

%> .S. Dep't of Justice, http://www.justice.gov/crt/records/vot/obj letters/state |etters.php?state=tx;
Trial Tr. 220:2-12 (Korbel) (Day 5); Tria Tr. 69:14-70:19 (Burton) (Day 6); PL771 at 6 (Korbel Rep.).
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voters, annexations that diluted minority voting strength, inadequate bilingual oral assistance
programs, reduction in the number of elected officials, and discriminatory election-date changes,
among others.®®
470. Thishistory of official discrimination in elections continues to the present. Immediately
after the invalidation of the Voting Rights Act in June 2013, several jurisdictionsin Texas sought
to implement problematic election changes that had been previously found to discriminate
against minority voters.®®’

C. Hispanics and African Americans Bear the Effects of Discrimination in

Education, Employment, Housing, and Health, Hindering the Ability of
These Groups to Participate Effectively in the Political Process

471.  Stark economic disparities persist in the State of Texas between Anglos, on the one hand,
and Hispanics and African Americans, on the other. These disparities include employment,
income, and access to a motor vehicle.®®® These disparities are the direct result of a continuous
pattern of racial discrimination against Hispanic and African-American residentsin all areas of
public life, particularly education, employment, housing, and transportation. Because racial
discrimination creates cycles of socioeconomic disadvantage, the effects of which are slow to
fade from minority communities, the present socioeconomic disparities in Texas are directly

attributable to past periods and recent acts of racial discrimination and de jure segregation.®®

68 p| 765 1 85 (Davidson Supp. Rep.).

%87 pL771 at 26 (Korbel Rep.).

688 p|758 146 (Burden Corr. Rep.); PL771 at 21 (Korbel Rep.); Trial Tr. 310:21-313:11 (Burden) (Day
3).

889 p| 760 at 21 (Burton Rep.); Trial Tr. 309:23-310:20, 313:3-11 (Burden) (Day 3); Trial Tr. 41:18-46:3
(Burton) (Day 6).
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Each of these disparities makes it more difficult for Hispanic and African-American votersin
Texas to overcome the increase in the cost of voting caused by the implementation of SB 14.5%

1. Education
472. Dejure educational segregation in Texas existed from the first year of Reconstruction
until Brown v. Board of Education, and the end of legal segregation was met with a policy of
official resistance to integration. Into the 1970s, Dallas, Houston, and Austin all resisted attempts
at desegregation, and minority students faced inadequate facilities, outdated curricula, and
limited enrichment opportunities. The intervention of federal courts was necessary to challenge
this widespread discrimination.®**
473. Today, African-American students face disproportionate disciplinary actions for the same
low-level offenses committed by Anglo students, and these disciplinary actions are directly
linked to drop-out rates. Texas schools are also experiencing dramatic re-segregation, with over
39% of African-American students attending schools with a minority population of 90-100%.%%
474.  According to the 2010-2012 ACS, approximately 7.6% of Anglo Texanslack ahigh
school diplomaor equivalent. That figureisfive times higher for Hispanics (39.5%) and nearly
twice as high for African Americans (13.4%). Datafrom the U.S. Department of Education

show similar disparities. Education provides people with both the skills needed to navigate the

administrative process of qualifying to vote, and a sense of confidencein the electoral process.®”

690 p|_758 91145, 47, 50-51 (Burden Corr. Rep.); Tria Tr. 310:6-11 (Burden) (Day 3); Trial Tr. 51:24-
52:13 (Burton) (Day 6).

891 p| 760 at 21-24 (Burton Rep.); Trial Tr. 41:22-46:3 (Burton) (Day 6); see also Sweatt v. Painter, 339
U.S. 629 (1950); United States v. Tex. Educ. Agency, 467 F.2d 848 (5th Cir. 1972).

692 p| 760 at 25-26 (Burton Rep.).

698 P 454 9110 (U.S. Request for Judicial Notice); PL 758 { 44 (Burden Corr. Rep.); Trial Tr. 310:21-
311:24 (Burden) (Day 3); Trial Tr. 45:3-46:3 (Burton) (Day 6); PL771 at 20-21 (Korbel Rep.).
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2. Employment and income

475. Racial discrimination in employment by Texas state or local agencies also continuesto
disadvantage African-American and Latino residents of Texas. In the last two decades, the
Texas Department of Family and Protective Services, Matagorda County, the City of El Paso,
and the City of Houston have all entered into extensive consent decrees that required them to
change their practices to address claims of employment discrimination.®**

476. According to the 2010-2012 ACS, the State of Texas has an unemployment rate of 8.4%
(£0.1%) within the civilian labor force. The unemployment rateis 6.7% (+0.1%) for non-
Hispanic white persons, 9.2% (+£0.2%) for Hispanic persons, and 14.1% (+0.3%) for non-
Hispanic black persons. African-American and Hispanic people in Texas with higher levels of
unemployment and lower incomes are less likely to participate in the political process.®®

477.  According to the 2010-2012 ACS, Anglosin Texas have an approximate poverty rate of
9.4%, whereas Hispanics have a poverty rate of 26.9% and African Americans have a poverty
rate of 24.7%. Similarly, the ACS found that the share of households in Texas receiving
Supplemental Nutrition Assistance Program (“SNAP”) benefits is more than three times as high
for Hispanic and African-American households (23.2% and 22.8%) asit isfor Anglo households
(6.6%).5%

478.  According to the 2010-2012 ACS, the median household income in Texasis
approximately $62,426 for Anglo households but only $38,600 for Hispanic households and

$37,041 for African-American households. Similarly, the median per capitaincomeis roughly

894 P 760 at 26-27 (Burton Rep.).

6% p| 454 13 (U.S. Request for Judicial Notice); Trial Tr. 311:25-312:10 (Burden) (Day 3); Tria Tr.
45:3-19 (Burton) (Day 6).

6% P 454 9119, 18 (U.S. Request for Judicial Notice).
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$35,598 for Anglos but $14,768 Hispanics and $19,133 for African Americans. The monetary
costs of paying for underlying documents needed to obtain EICs are felt more sharply by
African-American and Hispanic Texans who have lower incomes and less wealth than Anglo
Texans.””’

3. Housing and transportation

479. Texas enacted a statewide zoning statute in 1927 in order to facilitate local housing
segregation, and official segregation persisted into last decade (the 2000s) through local zoning,
restrictive covenants, and policies of municipal housing authorities.*® The establishment of
these segregated communities yielded present housing segregation throughout Texas, as
measured by several academic studies concerning Anglo/African-American segregation and
Anglo/Hispanic segregation in cities as recently as 2010. Persistent housing segregation greatly
contributes to the lack of access to DPS offices for Hispanic and African-American Texans.®®
480. Texasranks at the bottom of statesin per capitainvestment in public transportation.
Because people of color are substantially less likely than Anglos to have access to motor
vehicles, Texas slack of investment in public transportation disparately impacts communities of
color. The more distance that a person hasto travel from her home to the polling place, the less
likely sheisto vote. Similarly, because minority voters must travel longer distances to obtain
ElCsto vote and minority households are less likely to own a vehicle, as compared to Anglos,

SB 14 related travel costs bear more heavily on minorities and are more difficult to overcome.’®

67 p|758 11 11-12 (Burden Corr. Rep.).

6% p|_760 at 27-30 (Burton Rep.); Walker v. City of Mesquite , 169 F.3d 973, 976 (5th Cir. 1999).

899 p| 760 at 30-33, 45-47 (Burton Rep.); Trial Tr. 316:17-317:9 (Burden) (Day 3); Trial Tr. 45:3-19
(Burton) (Day 6).

0 qpra {1 380-413; PL454; PL 760 at 32-33 (Burton Rep.); PL779 at 5; Trial Tr. 206:23-207:6 (Uresti)
(Day 3); Trial Tr. 312:11-19; 314:15-315:23 (Burden) (Day 3).
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4. Health

481. Based on survey datafrom the U.S. Centers for Disease Control, African Americans and
Latinos are much more likely to report being in only “fair” or “poor” health, to lack a personal
doctor, to lack health insurance, to have not visited a doctor in the past year due to the cost.
Many of these disparities are approximately on the order of aratio of two to one.”

482. Older African Americans from the rural South are more likely to have been born at home
to midwives who did not issue birth certificates. Similarly, arecent study from February 2013
found that 26.7% of African-American 18 to 29 year-olds lack a birth certificate, as compared to
only 15.7% of white youth.®

D. Racially Polarized Voting Continuesin Texas

483. Federa courts have repeatedly and consistently found that electionsin Texas are
characterized by polarized voting between Hispanics and Anglos, and between African
Americans and Anglos. *® E.g., League of United Latin American Citizensv. Perry, 548 U.S.
399, 427 (2006); Campos v. City of Baytown, 840 F.2d 1240 (5th Cir. 1988), reh’ g en banc
denied, 849 F.2d 943 (5th Cir. 1989); Jonesv. City of Lubbock, 727 F.2d 364, 381 (5th Cir.
1984), reh’ g granted on other grounds, 682 F.2d 504 (5th Cir. 1984); Benavides v. Irving
Independent School District, No. 3:13-CV-0087-D, dlip op. at 26 (N.D. Tex., August 15, 2014);
Rodriguez v. Harris County, 964 F. Supp. 2d 686, 777 (S.D. Tex. 2013); Fabela, v. City of
Farmers Branch, No. 3:10-CV-1425-D, 2012 WL 3135545 at *11 (N.D. Tex. Aug. 2, 2012);
Benavides v. City of Irving, 638 F. Supp. 2d 709, 731 (N.D. Tex. 2009); Vera v. Richards, 861 F.

Supp. 1304, 1316 (S.D. Tex. 1994); Terrazasv. Sagle, 789 F. Supp. 828, 833 (W.D. Tex. 1991),

01 p| 758 49 (Burden Corr. Rep.); PL779 at 5; Trial Tr. 312:20-313:2 (Burden) (Day 3).
02 p| 755 at 45 (Bazelon Rep.).
"% Trial Tr. 199:9-200:21 (Korbel) (Day 5).
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aff’d sub nom., Richardsv. Terrazas, 505 U.S. 1214 (1992); Lipscomb v. Wise, 399 F. Supp. 782,
795 (N.D. Tex. 1975).

484. The State of Texas has conceded in other pending litigation in this district that, asa
general matter, racially polarized voting persists in the State.”™

485. Analyses conducted in 2011 by the State of Texas, through the Office of the Attorney
General, documented racially polarized voting patterns in statewide el ections from 2002 to
2010."%

486. According to exit polling, in the last five general elections a majority or plurality of
Anglos have consistently favored the Republican candidate for president or governor, while a
majority of Hispanic and African-American voters have consistently voted against the
Republican candidate. Excluding the unique 2006 gubernatorial election as an outlier, an
average of 72% of Anglos voters cast their ballot for the Republican candidate, 41% of Hispanic
voters did so, and only 10% of African-American voters favored the Republican candidate.’®
Other reviews of voting behavior in academic studies and expert reports indicate that voting
preferences in congressional and other down-ballot races frequently differ between Anglo and

minority votersin Texas by arange of 30 to 70 percentage points. Because SB 14 imposes

additional costs on African-American and Latino Texans, which can decrease minority political

%4 Pl 1037 at 114:18-115:17 (Perez v. Perry, July 29, 2014 Transcript); Trial Tr. 200:22-201:8 (Korbel)
(Day 5).

7% See PL935 (Racially Polarized Voting Analysis — Office of the Attorney General, State of Texas, Plan
$148); PL936 (Racially Polarized Voting Analysis — Office of the Attorney General, State of Texas, Plan
E120) ; PL937 (Racially Polarized Voting Analysis — Office of the Attorney General, State of Texas, Plan
H283); PL938 (Racially Polarized Voting Analysis— Office of the Attorney General, State of Texas, Plan
C185).

796 p| 758 1 36-38 (Burden Corr. Rep.); Tria Tr. 306:22-307:11, 308:13-309:22 (Burden) (Day 3);

PL 753 at 31-32 (Barreto/Sanchez Rep.). The 2006 gubernatorial el ection included two third-party
candidates who garnered significant support.
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participation in away that it does not for Anglo voters, and because minority voters have
different preferences than Anglos, it'slikely that SB 14 will affect the outcome of elections.””’
487. According to the Barreto/Sanchez Survey, policy attitudes are racially divergent,
particularly with regard to immigration laws. 63% of Anglo respondents favored repeal of the
provision of the Fourteenth Amendment that provides for citizenship by birthright, while only
34% of Hispanic respondents and 32% of African-American respondents favored repeal; 55% of
Anglo respondents favored ending bilingual education, compared to only 22% of Hispanic
respondents and 30% of African-American respondents; and 46% of Anglo respondents favored
local officials enforcing federal immigration law, while only 18% of Hispanic respondents and
32% of African-American respondents favored this policy.®

488. Political science research has consistently found that discriminatory attitudes and racial
prejudice are driving factors behind Anglo party identification, particularly in jurisdictions such
709

as Texas that were formerly covered by Section 5 of the Voting Rights Act.

E. Contemporary Political Campaignsin Texas Continueto be Marked by
Racial and Anti-lmmigrant Appeals

489. Raceisacentral feature of Texas politics. Today, most Anglo votersin Texas have

moved from the Democratic Party to the Republican Party, while consistent majorities of

Hispanic and African-American voters favor the Democratic Party."*°

490. Implicit racia appeals make use of coded language to activate racia thinking. Racial cues

and code words that may prime racial attitudesin Anglo votersinclude “welfare queen,” “lazy,”

” o M i mmi grmi On,” 1]

d.” 711

“criminal,” “taking advantage,” “poverty, corruption,” and “frau

7 p|_758 1 40-41 (Burden Corr. Rep.); Tria Tr. 307:12-24 (Burden) (Day 3).
78 p| 753 at 30-31 (Barreto/Sanchez Rep.).

99 p| 753 at 33-34 (Barreto/Sanchez Rep.).

19 p| 760 at 33 (Burton Rep.); Trial Tr. 46:8-22 (Burton) (Day 6).
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491. There are numerous examples of racial appealsin campaignsin Texasin the last 6 years
aone. For example, in 2008, Empower Texans sent amailer to voters in Pasadenathat depicted
an Anglo candidate next to pictures of minority politicians, with the captions “Birds of a Feather
Flock Together” and “Bad Company Corrupts Good Character.” Also in 2008, a candidate for
the Texas House manipulated photographs of his Anglo opponent to darken his skin and place a
Mexican flag button on his shirt.”*

492. The 2014 Texas Republican Party Platform calls for the return of a plaque honoring the
Confederate Women'’ s Pension Fund to the Texas Supreme Court building, supports the adoption
of “American English” asthe official language of Texas, urges limitations on bilingual
education, and calls for the wholesale repeal of the Voting Rights Act of 1965 (including
provisions requiring the trandation of election materials), along with the use of any racial datato
create districts in which minority voters have the opportunity to elect their preferred
candidates.”™

493. Proponents of SB 14 also connected their support for voter ID to racial appeals by using
implicit and overt racial appeals that associated poor, inner-city, and minority voters with voter
fraud and associated immigration with SB 14 in order to prime racial attitudesin Anglo voters.

For example, in his 2012 Senate campaign, Lieutenant Governor David Dewhurst linked his

stance on immigration restrictions to the need for a strict voter ID law. Representative Patricia

1 P 760 at 35-36 (Burton Rep.); PL771 at 22-23 (Korbel Rep.).

12 p| 760 at 36-38 (Burton Rep.); PL1015 (Empower Texans mailer); PL795 (Chris Turner Mailer No.
1); PL796 (Chris Turner Mailer No. 2); PL797 (Chris Turner Mailer No. 3); Trial Tr. 46:8-48:16 (Burton)
(Day 6).

3 P 760 at 38 (Burton Rep.); PL786 (Texas GOP 2014 Platform)
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Harless, the House sponsor of SB 14, did the same on her campaign website.”** Dan Patrick, an
author of SB14, disseminated campaign materials in 2014 featuring shadowy, dark-skinned men
and denouncing the “invasion” of illegal immigrantsin Texas.”*

494. TheKing Street Patriots, atea party group based in Harris County, recently posted a
digitally-altered photo on its website showing a African-American person holding a sign with the
words “I only got to vote once,” with awhite woman holding a second sign saying “I’m with
stupid.” In 2010, this group organized a poll monitoring campaign where dozens of primarily
Anglo volunteers showed up at 37 polling places throughout a predominately African-American
congressional district, leading to over a dozen complaints of voter intimidation. The leader of
this group then addressed the Texas legislature in favor of SB 14.”°

F. Hispanics and African Americans Have Been Underrepresented at All Levels
of Government in Texas

495. Hispanic and African-American voters continue to be underrepresented at all levels of

government in Texas. "

While Hispanic and African-American representation in the Texas
Legidatureis substantial but below population share, representation at the local level remains
extremely low.™®

496. While Hispanics make up approximately 30.3% of the citizen population of Texas and
African Americans make up 13.3%, at the start of the 2013 legidlative session, Hispanics held

21.1% of |egislative seats and African Americans held 11.1% of seats.”®

14 P_760 at 39-40 (Burton Rep.); PL688 (Harless Website).

" Tria Tr. 305:22-307:5 (Patrick) (Day 7).

18 p|760 at 40-41 (Burton Rep.); Rodriguez v. Harris Cnty., 964 F. Supp. 2d 686 at 784-85 (S.D. Tex.
2013).

7 pL771 at 26-28 (Korbel Rep.).

8 |nfra 11 496-497; PL758 11 52, 55 (Burden Corr. Rep.).

9 p| 758 153 (Burden Corr. Rep.).
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497. Taking into account federal, state, and local officesin Texas, an analysis from 2003
indicated that Hispanics make up only 7.1% of Texas elected officials, and analysis from 2000
indicated that African Americans make up only 1.7% of Texas elected officials, small fractions
of their population share. Political science research shows that when people are represented by
elected officials that reflect their own race or ethnicity (“descriptive representation”), they feel
more efficacious and, thus, are more likely to vote. SB 14 both decreases minority voter trust in
0

efficacy, and dissuades African-American and Hispanic voter participation in Texas elections.”

G. SB 14 Addressesa Type of Voter Fraud That is Essentially Nonexistent in
Texas and Does Not Address Any Other Form of Voter Fraud

1. Overview

498. Thethreat of voter fraud has been used to justify nearly every disfranchising devicein
Texas history, from poll taxes, to annual registration requirements, to purges.””* Most Texas
politicians grasp the basic rule that elections laws are never neutral in their effects although the
ostensible reasons given for disfranchising election laws are usually benign.”? The connection
between the actual threat of in-person voter fraud and Texas' s shift from a voter identification
reguirement relying on a document all voters receive automatically to an unforgiving
photographic voter identification law is tenuous at best.

499. Some defenders of SB 14, when speaking in support of the bill, invoked forms of voting
fraud that SB 14 could not prevent, such as absentee ballot fraud.””® Other defenders had no

knowledge of the amount of in-person voter impersonation that had occurred in Texas.”*

720 p| 758 {54 (Burden Corr. Rep.); Trial Tr. 317:10-319:9 (Burden) (Day 3).

2t qupra 1 461-470.

22 p 760 at 41 (Burton Rep.); Trial Tr. 48:20-49:23 (Burton) (Day 6).

23 p758 11 93-96 (Burden Corr. Rep.); PL689 (8/22/13 OAG Press Release).

724 PL758 11 96 (Burden Corr. Rep.); PL006 (Senate Committee of the Whole Transcript, January 25,
(Cont’d...)
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500. In-person voter impersonation is extremely rare in Texas elections.”® From 2002 to the
present, there has been one conviction and one guilty plea of which the Special Investigations
Unit (SIU) is aware that involved in-person voter impersonation in any election in the State of
Texas.””® The Secretary of State's Office is not aware of any additional convictions.””” The
most recent guilty pleainvolved alocal school district election.”® The conduct was discovered
by a poll worker who recognized the voter.”® SIU does not know why the voter attempted to
vote as another person.” But the conduct wasisolated: the suspect was not charged with any
connection to a broader effort to affect the outcome of the election.”!

501. Although more than 200 referrals of alleged voting by deceased persons were referred to
SIU in July 2012, SIU is unaware how the Secretary of State identified those allegations for
referral.”*> Moreover, Major Mitchell testified allegations of deceased people voting are
sometimes attributable to administrative or clerical error.”*® None of those more than 200
referrals has resulted in asingle referral for prosecution,”* and Mgjor Mitchell knew nothing
about the status or disposition of any investigations.”®

502. Thetwo instances of in-person voter impersonation from 2002 to the present must be

evaluated in the context of the number of votes cast in elections conducted during this period.

2011, at 240).

72> p|_ 758 111 91-96 (Burden Corr. Rep.); Trial Tr. 319:10-320:21 (Burden) (Day 3).
26 Trial Tr. 171:20-25 (Day 5) (noting two adjudicated or pending cases from 2002 to 2011); Trial Tr.
173.6-16 (Day 5) (stating that Mr. Almanza pleaded guilty).

2" Trial Tr. 377:4-8 (Ingram) (Day 7).

2 Trial Tr. 173:17-174:3 (Mitchell) (Day 5).

2 Tria Tr. 174:4-12 (Mitchell) (Day 5).

% Mitchell Dep. Tr. 121:8-16.

8 Mitchell Dep. Tr. 121:17-22.

32 Mitchell Dep. Tr. 148:5-6.

3 Mitchell Dep. Tr. 178:17-24.

3 Mitchell Dep. Tr. 149:25-150:7.

¥ Mitchell Dep. Tr. 152:14-23.

146



Case 2:13-cv-00193 Document 610 Filed in TXSD on 09/18/14 Page 152 of 353

Looking only at regular statewide primaries, primary runoffs, special Constitutional elections,
and general elections from 2002 through 2014 (e.g., not counting separately scheduled
municipal elections, special legisative elections, or special runoff elections), approximately 62.1
million votes were cast (although this includes absentee votes, the number of votes cast
obviously remains extremely large even if those votes are removed).”*®

2. Dr. Minnite' s study of voter fraud acrossthe country and in Texas

found fewer than 10 credible claims of in-person voter imper sonation
fraud during a 10-year period

503. Dr. Lorraine Minnite conducted an exhaustive study of the incidence of voter fraud in
recent elections nationally and in Texas, with a specific focus on the kind of voter fraud that

d. *” On the basis of extensive research

would be prevented by SB 14—impersonation frau
conducted throughout her career, Dr. Minnite concluded that from 2000 to 2010, fewer than ten
credible claims of impersonation fraud at polling places were brought across the country.”® Her
research led her to conclude that “nationwide and in Texas the incidence of voter impersonation
isvery, very rare.” *° Rather, she found that allegations of voter fraud typically consist of
unsubstantiated or false allegations filed by the losers of close elections, “mischief” (e.g., the

one-time successful registration of awooden puppet), and claims reflecting voter error or

administrative mistake.”°

¥ Turnout and Voter Registration Figures (1970-current),
http://www.sos.state.tx.us/elections/historical/70-92.shtml.

B Trial Tr. 123:16-21, 124:2-7, 129:14-19 (Minnite) (Day 5).

8 pl 773 at 4 (Minnite Rep.); Trial Tr. 129:20-24 (Minnite) (Day 5).

™ Trial Tr. 124:2-7 (Minnite) (Day 5).

0 p| 773 at 14-15, 21 (Minnite Rep.); Trial Tr. 131:13-132:6, 140:23-141:7 (Minnite) (Day 5).
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504. Dr. Minnite defines “voter fraud” as “the intentional corruption of the voting process by
voters.” She acknowledged that this definition does not capture election errors and mistakes but
noted that SB 14 and Texas criminal law do not target mistakes.”*

505. Dr. Minnite conducted historical and contemporary research concerning the incidence of
voting fraud, principally relying on records produced by the Department of Justice, the
Administrative Office of U.S. Courts, and litigants in the 2004 Washington State gubernatorial
election contest; news articles, press releases, and public documents, including those posted by
the Office of the Texas Attorney General; referrals sent by Office of the Texas Secretary of State
to the Office of the Texas attorney general between 2002 and mid-2006; the legidative history of
SB 14; and discovery produced in this case and prior litigation concerning SB 14."#

506. Dr. Minnite then applied her definition of “voter fraud” to these materialsin order to
identify and quantify incidents of voter fraud in Texas and nationally. This Court finds that the
methodology used by Dr. Minnite is acceptable and reliable within her field of expertise.

507. Dr. Minnite concluded that jurisdictions newly placed the burden of establishing
eligibility on individual voters when federal and state law vastly expanded the franchise in the
Nineteenth Century. She found that restrictive voting requirements have had a historically
suppressive effect on African Americans and other voters, including across the South and in
Texas, where poll taxes, for example, were not nullified until 1966. Finally, Dr. Minnite found
that historical research suggests “ election fraud documented by early election reformers was not

primarily committed by individual voters’ but instead by corrupt election officials and

"1 pL773 at 9-10 (Minnite Rep.); Trial Tr. 124:8-15 (Minnite) (Day 5).
"2 pL773 at 4-5, 9-11, 17-18, 20-21 (Minnite Rep.); Trial Tr. 125:25-129:2, 129:25-134:22 (Minnite)
(Day 5).
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politicians. Thus, Dr. Minnite observed that no conclusive tie between enfranchising reforms and
voter fraud has ever been proven.”

508. Contemporary evidence of voter fraud nationwide is quite limited. For example, during
the first three years (FY 2002 to FY 2005) of the Department of Justice’ sintensive Ballot Access
and Voter Integrity Initiative (BAVI1), the Department brought only 40 indictments against
voters, yielding only 26 guilty pleas, during a period in which Americans cast over 200 million
votersin federal elections.”*

509. Similarly, datafrom the federal courts shows that of 183,284 indictmentsin the 2005
fiscal year, only 60 were “election fraud” violations (a more expansive definition than “voter
fraud”) and that this number was dwarfed by indictments for other crimes of conceal ment, such
as Social Security fraud, counterfeiting, and tax evasion. Dr. Minnite concluded from this data
that the alleged difficulty in detecting certain kinds of crime has not prevented their prosecution
and that the low number of voter fraud indictmentsislikely areliable indicator of the actua
incidence of voter fraud.”*

510. Dr. Minnite also examined the 2004 Washington State gubernatorial election, which
included intense judicial scrutiny of allegations of voter fraud. In that matter, the court found
that only 25 of 2,812,675 ballots (0.0009%) were invalid and declined to find that a single ballot

had been cast with intent to defraud.”*®

3 pl 773 at 8-9 (Minnite Rep.)
4 pL773 at 11-12 (Minnite Rep.).
> pL773 at 13, 16 (Minnite Rep.).
48 p| 773 at 14 (Minnite Rep.).
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511. Within the State of Texas, the Office of the Texas Attorney General referred only 62
criminal election fraud cases for prosecution from 2002 to 2011, only two of which involved in-
person voter impersonation.”’

512. A 2006 study of election fraud by the Texas Legidative Council concluded that state and
local officials most consistently cited absentee voting as a vulnerability in the state’ s voting
system. The study did not document any voter impersonation at the polls or, more generally, any
significant record of intentional corruption of the voting process by voters.”®

513. Dr. Minnite' sanalysis of hundreds of news articles from 2000-2014 also yielded no
evidence to rebut the notion that voter impersonation and voter fraud are rare in Texas.’*

514.  Insum, from 2000 to the present, there were only four credible claims of voter
impersonation fraud at the pollsin Texas, and two of those cases occurred after SB 14 had been
signed into law.™® According to Dr. Minnite, when you consider the number of votes that have
been cast since 2000 in the State of Texas, “to have only four cases [of in person impersonation
fraud] emerge would mean to meit’svery rare.” ™' Dr. Minnite testified that it was not clear
whether SB 14 would even have prevented those incidents because at least one involved a
woman who had obtained a fake driver licenses with her picture on it.”

515. Inthe decade preceding the passage of SB 14, only two credible claims of impersonation

fraud at the polls were brought in Texas. These claims were not highly publicized and did not

"7 PL773 at 17 n. 56 (Minnite Rep.).

8 pL773 at 18-19 (Minnite Rep.).

9 p| 773 at 21 (Minnite Rep.).

0 p| 773 at 4 (Minnite Rep.); Trial Tr. 134:23-135:20 (Minnite) (Day 5).
! Trial Tr. 136:17-22 (Minnite) (Day 5).

2 Trial Tr. 136:23-137:7 (Minnite) (Day 5).
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provide areasonable policy justification to enact SB 14.”* Moreover, Dr. Minnite found that
proceedings before the Texas L egidature presented no compelling evidence of intentional, recent
voter corruption of the voting process, and concluded that there is a*“lack of evidence of voter
impersonation at the polling place, and more broadly, voter fraud in Texas.”™* Dr. Minnite
further testified that there is a misconception in the public that there is more voter fraud taking
place than is actually occurring, in part because of inaccurate reporting on the issue.”
Ultimately, Dr. Minnite testified that SB 14 was not an effective policy response to either the
goal of deterring voter fraud or the goal of increasing the integrity of the electoral system.”®

3. Mr. Wood’s knowledge of voter fraud in Texas

516. Mr. Randall Buck Wood has over forty years of experience concerning Texas election
law, and over the course of his career, he has been involved in numerous depositions, witness
interviews, and other discovery tactics related to in-person voter fraud. Despite having tried to
locate such fraud on behalf of clients, he has never found a case of in-person voter fraud in Texas
that involved voter impersonation, such as in-person ballots cast on behalf of deceased
persons.”’

517. Mr. Wood has found that it should not be difficult to detect in-person voter fraud.”®

518. Generally, to affect an election, one would need to cast (or have others cast) dozens of
illegal votes. Thisiseasier to do with absentee ballots and extremely difficult, if not impossible,

to do with in-person voter fraud.”®

%3 p|_773 at 4 (Minnite Rep.).

>4 pL773 at 20-21 (Minnite Rep.).

2 Trigl Tr. 137:8-139:3 (Minnite) (Day 5).

8 Trial Tr. 142:11-25 (Minnite) (Day 5).

" pL773 at 4 (Wood Rep.); Trial Tr. 193:2-197:9 (Wood) (Day 2).
8 Pl 776 at 5 (Wood Rep.); Trial Tr. 198:12-202:10 (Wood) (Day 2).
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519. Mr. Wood has found significant mail voter fraud over the course of his career.’®
However, SB 14 does nothing to address absentee voting fraud.”®*

520. Thishasled Mr. Wood to the logical conclusion that the Texas legislature did not address
absentee voting fraud because more Anglo voters cast ballots by mail than do non-Anglo voters,
which in turn suggests that SB 14 was designed to decrease the number of minority votes. Mr.
Wood also testified that poll workers at times use their discretion to deny eligible Texans the
right to vote, including a recent example where poll workers in east Texas unlawfully prevented
African Americans from voting in aprimary election. SB 14 gives poll workers another level of
762

discretion to decide who is eligible to vote.

4. SB 14 does not addr ess the more common form of voter fraud,
involving absentee voting by mail

521. Theonly crime that can be prevented by a photographic voter identification requirement
for in-person voting is in-person voter impersonation.”® SB 14 would not prevent a variety of
other issues, including clerical errors, vote buying, voter intimidation, double-voting, absentee
ballot manipulation, or voting machine errors.”® Nor would SB 14 prevent or deter voter
registration fraud.”®

522. Absentee balot fraud is, to avery substantial degree, a more common type of voting

fraud than in-person voter impersonation.’®®

9 p| 776 at 5 (Wood Rep.); Trial Tr. 203:18-204:1, 211:23-212:8 (Wood) (Day 2).
%0 p|_776 at 4 (Wood Rep.); Tria Tr. 200:4-204:1 (Wood) (Day 2).

6 p| 776 at 4 (Wood Rep.); Trial Tr. 209:12-19 (Wood) (Day 2).

762 p 776 at 4-7 (Wood Rep.); Trial Tr. 209:20-211:18 (Wood) (Day 2).

83 p| 758 191 (Burden Corr. Rep.); PL773 at 4 (Minnite Rep.).

"% Trial Tr. 141:17-142:10 (Minnite) (Day 5).

%> Trial Tr. 159:10-160:3 (Minnite) (Day 5).

786 p| 758 995 (Burden Corr. Rep.).
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523. SB 14 counter-intuitively imposes new burdens on in-person voting—where fraud is less
likely and racial and ethnic disparities are greater—while excluding absentee voting from
identification requirements.”®’

524. Infact, Mgor Mitchell testified on behaf of OAG that any hypothetical individual who
wanted to engage in voter impersonation after SB 14’ s photo 1D requirement became effective
could just as easily do so through absentee ballot fraud.”® SB 14's photo 1D requirements do not
apply to absentee ballots.”® Major Mitchell also testified that any hypothetical group
attempting to affect an election outcome through voter fraud could do so through voter coercion,
absentee ballot fraud, and vote buying—none of which are implicated by SB 14’ s photo ID

770

requirement.

H. SB 14 Does Not Address Non-Citizen Voting

525. SB 14 does not address voting by non-citizens, to the extent that may be occurring.
Individuals who are not U.S. citizens are able to obtain several forms of SB 14 1D, including a
Texas driver license, personal identification card, and concealed handgun license, and lack of
771

U.S. citizenship is not apparent on the face of these documents.

l. SB 14 Also Does Not Addressthe State’sInterest in Promoting Voter
Confidence

526. Political science research has established that there is no relationship between the

strictness of state voter ID laws and voter confidence. In addition, research has shown that

767 pL758 11 80-82 (Burden Corr. Rep.); Tria Tr. 319:17-320:21 (Burden) (Day 3).

%8 Mitchell Dep. 158:22-159:11; Trial Tr. 174:23-175:13 (Mitchell) (Day 5).

%9 Trial Tr. 174:19-22 (Mitchell) (Day 5).

" Trial Tr. 175:14-176:24 (Mitchell) (Day 5).

"™ Trial Tr. 141:15-142:2 (Peters) (Day 6); Gipson Dep. 13:1-12, 50:20-51:3; Zgabay Dep. 13:1-3, 50:20-
51:3; Tex. Transp. Code §8§ 521.101, .121(e), .142; Trial Tr. 319:22-320:3 (Burden) (Day 3).
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confidence in the integrity of electionsis not correlated with a voter’s propensity to turn out to
vote.”"?
527. Voter confidence isimproved when avoter is able to vote in person rather than by mail.
By eliminating the right to vote in person for some absentee-eligible voters, SB 14 islikely to
increase absentee voting and thereby decrease voter confidence.””

528. SB 14isan abrupt departure from Texas' s prior voter ID law that is not justified by its
ostensible purposes: to reduce voter fraud and to increase voter confidence.””

529. SB 14 represents a sharp escalation in voter identification requirements relative to
Texas's previous voter identification law, HB 3317

530. SB 14 omits numerous ameliorative features of Georgia and Indiana s voter ID laws, as

well as laws enacted in 2011 and later.”"®

XIl. THE LEGISLATIVE PROCESSLEADING TO THE ADOPTION OF SB 14

531. SB 14, enacted in 2011, isthe culmination of alegidative process that stretched across
four legidative sessions during which the legislature advanced, and passed in one chamber,
increasingly restrictive voter ID bills: HB 1706 (2005), HB 218 (2007), and SB 362 (2009).””’
SB 14 represents a sharp departure from its immediate predecessor, SB 362 (2009), both as to the
forms of permissible voter 1D and provisional ballot procedures.””

532. Voter identification legislation was introduced and ultimately enacted in the context of a

rapidly changing Texas population. Specifically, Texas's substantial population growth over the

2 p_758 11 98-99 (Burden Corr. Rep.); Tria Tr. 320:22-321:6 (Burden) (Day 3).
773 pL758 11 99-101 (Burden Corr. Rep.); Trial Tr. 321:8-19 (Burden) (Day 3).
™ Qupra 11 498-502; Trial Tr. 322:16-323:23 (Burden) (Day 3).

" qupra 1 6-21; Trial Tr. 322:25-324:14 (Burden) (Day 3).

® qupra 1 23-30.

" Trial Tr. 185:2-5 (Ellis) (Day 4).

8 Infra 11 636, 643.
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last decade and a half has been largely among the state’ s minority populations. From 2000 to
2010, for instance, African Americans and L atinos accounted for 78.7% of the population growth
in the state, while whites accounted for only 11%. Asaresult of these population changes, the
Anglo voting age population dropped below 50% in 2010. Among the citizen voting age
population, the Anglo share decreased sharply from 64.5% in 2000 to 56.4% in 2010.””

533.  Bill supporters cited public support of voter ID as ajustification for their enactment of

SB 14, and some segments of the public expressed support for voter ID legislation as a means of
preventing non-citizens from participating in U.S. elections and preventing illegal immigration.
SB 14, however, could not further that interest because permanent residents may lawfully
possess some forms of acceptable photo 1D under SB 14.7%°

534. Bill supporters also argued that voter ID was necessary to deter in-person voter
impersonation. However, there was scant evidence that the state’ s then-existing voter 1D
provisions were ineffective in preventing in-person voter impersonation. At the same time, the
legislature was aware that another form of voter fraud, absentee ballot fraud, was occurring.”*
535. Bill supportersignored the repeated warnings of Hispanic and African-American
legidlators across sessions that minority voters were less likely to possess requisite ID. Although
the Secretary of State’s office conducted an analysis of Texas voters who lacked a state driver

license during consideration of SB 14, it withheld its analysis from Texas lawmakers, including

the House bill sponsor.”?

9 p| 772 at 8-9 (Lichtman Rep.); Trial Tr. 51:2-13 (Lichtman) (Day 4).
8 |nfra § 667-673, 726-730, 776; supra { 525.

8! |nfra 1 549-551, 629-630.

82 |nfra 1 674-688, 702-720, 733-734, 737.
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536. Thelegidature uniformly rejected amendments that would have reduced the bill’ s impact
on poor and minority voters by expanding the forms of qualifying photo ID, waiving the cost of
documents necessary to obtain state photo 1D, and increasing access to driver license offices.”
Sen. Dan Patrick acknowledged that these amendments could have alleviated burdens on
minority voters yet did not recall why he voted to table these amendments.”*

A. 79th Texas L egidatur e (2005): House Bill 1706.

1 HB 1706 isintroduced and would use non-photo ID to establish
identity

537. During the 2005 legidative session, the Texas legislature began to consider modifying
the State' s voter identification requirements. House Elections Committee Chair Mary Denny, a
conservative representing an overwhelmingly Anglo district, introduced HB 1706."%

538. HB 1706 would have required avoter at the polling place to show his or her voter
registration certificate and either one form of specified photo identification or two forms of
specified non-photo identification. The bill set out numerous forms of permissible photo
identification and non-photo identification.”®

539. The stated rationale behind HB 1706 was fraud prevention.”®’

540. Inahearing on HB 1706 before the House Elections Committee, representatives from

MALDEF and other voting rights organizations argued that the proposed requirement was

"8 | nfra 1 689-701, 737-743.

" Trial Tr. 288:19-295:6 (Patrick) (Day 7).

8 Pl 099 (HB 1706 asfiled); PL765 at 1 8 (Davidson Supp. Rep.); PL772 at 11-12 (Lichtman Rep.);
Trial Tr. 56:25-57:5 (Lichtman) (Day 4).

78 p| 099 (HB 1706 asfiled); PL765 at 19 (Davidson Supp. Rep.); PL772 at 11-12 (Lichtman Rep.);
Trial Tr. 55:17-57:15 (Lichtman) (Day 4).

87 PL101 at 53-54 (House Elections Subcommittee Transcript, Mar. 17, 2005); PL765 at 19 (Davidson
Supp. Rep.); PL772 at 12 (Lichtman Rep.); Tria Tr. 58:6-17 (Lichtman) (Day 4).
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unnecessary because of the absence of evidence of in-person voter fraud.”® Witnesses testified
that requiring photo identification would disenfranchise voters who lack access to vehicles,
including poor, elderly, and rural voters.”® On May 3, 2005, the Texas House passed HB 1706
by avote of 78-67, over the opposition of every African-American legislator and all but one
Latino legislator.”®

2. HB 1706 is defeated by opposition by Hispanic and African-American
Senators

541. The Texas Senate received HB 1706 from the House on May 4, 2005. The following
day, Lieutenant Governor David Dewhurst referred it to the Committee on State Affairs.’"

542. Under the Texas Senate’s “two-thirds rule,” abill cannot be considered out of the regular
order of business unless a Senator moves to suspend the regular order of business and two-thirds
of the Senators present vote in favor of the motion.”®?

543. The Texas Senate' s “two-thirds rule” has been in effect since the 1950s. The rule has
been justified as fostering comity and encouraging conciliation, cooperation, compromise, and
negotiation.’*

544. During regular sessions of the Texas Senate, most bills are considered out of the regular
order of business. Thus, few if any bills are heard without passage of a motion requiring a two-

thirds super-majority.’*

88 P|L101 at 94-95 (House Elections Subcommittee Transcript, Mar. 17, 2005).

8 pL101 at 13-16, 18, 66, 94-96, 101 (House Elections Subcommittee Transcript, Mar. 17, 2005); PL764
at 910 (Davidson Rep.).

0 p| 112 at 2553-55 (Tex. H.J., 79" Leg., Regular Sess. (61% Day)).

" p| 1011 (HB 1706 bill history).

2 Fraser Dep. 18:15-22:23, June 2012; 42 S.J. Reg. 1682 (1931); PL169 at 22 (2005 Senate Rules);
PL765 at 1 12 (Davidson Supp. Rep.).

98 Uresti Dep. 57:11-59:16, June 2012; Hebert Dep. 156:9-22, May 29, 2012; McCoy Dep. 120:14-
121:17, May 16, 2012; Brunson Dep. 104:12-105:8, May 2012; PL 765 at {1 12 (Davidson Supp. Rep.);
Trial Tr. 215:5-20 (Uresti) (Day 3); Tria Tr. 165:8-166:9 (Ellis) (Day 4).
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545. Eleven senators vowed to prevent the consideration of HB 1706, including Senator
Rodney Ellis, an African American, who threatened to filibuster HB 1706 if it reached the Senate
floor.”

546. Inan effort to circumvent this opposition, the House voted to append the provisions of
HB 1706 to SB 89, a bill that had passed the Senate concerning another aspect of elections.”®
The intent of this maneuver was to evade the two-thirds rule in favor of the mgjority vote
requirement for the Senate to concur with amendments added in the House.™”

547. Senate Minority Leader LeticiaVan de Putte, a Latina, then successfully challenged the
Senate’ s right to debate SB 89, as amended, pursuant to the Texas Constitution.”*®

548. Bill supporters attempted one last maneuver and sent SB 89, as amended by the House, to
a House-Senate conference committee. However, the session ended before the conference work
was completed.”®®

B. 80th Texas L egidature (2007): House Bill 218

1 The Office of the Texas Attorney General launches an initiativeto
combat voter fraud

549. InJanuary 2006, Attorney General Greg Abbott announced that he was launching a

statewide initiative to combat the purported epidemic of voter fraud.®®

9% K. Davis Dep. 35:15-37:9, 41:20-42:15, June 2012; McCoy Dep. 75:10-12, May 16, 2012.

% PL765 at 1 12 (Davidson Supp. Rep.).

796 p| 765 at 12 (Davidson Supp. Rep.); PL1072 at 4321 (Texas House Journal, 79th Legislature. 76th

day (May 24, 2005).

97 PL765 at 7 12 (Davidson Supp. Rep.); PL169 at 106-07 (2005 Senate Rules).

98 p 765 at 12 (Davidson Supp. Rep.); PL1179 at 4509 (Sen Journal, 79th Legislature, 80th day (May
27, 2005).

799 p765 at 1 13 (Davidson Supp. Rep.); PL1011 (HB 1706 bill history).

800 « Attorney General Abbott Launches Training Initiative To Identify, Prosecute, Prevent VVoter Fraud,”
https.//www.texasattorneygeneral .gov/oagnews/rel ease.php?id=1423; PL 765 at 1 14 (Davidson Supp.

Rep.).
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550. The Attorney General’s press release noted four sets of indictments for voter fraud in
Texas since 2005. Only two individuals had been convicted, both for offenses related to mail-in
absentee ballots.®*

551. The press release aso announced the establishment of a Special Investigations Unit (SIU)
tasked with assisting local law enforcement and prosecutors to identify, investigate, and
prosecute various election crimes. However, the activities of the SIU were only undertaken in 44
counties that contain most of the state’s African-American and Latino voters.®®

2. HB 218 isintroduced and would use non-photo 1D to establish
identity

552. Representative Betty Brown introduced HB 218 (2007) on November 14, 2006. Rep.
Brown served a heavily Anglo East Texas district.?®

553. HB 218 would have required a voter at the polls to present avalid voter registration
certificate and either one form of photo identification or two forms of non-photo identification.
HB 218 specified eight acceptable forms of photo ID, including both additions to and
subtractions from HB 1706, and eleven forms of acceptable non-photo 1D.2%*

554. The stated purpose of HB 218 was to prevent in-person voter fraud and voting by non-

U.S. citizens.®® Grassroots supporters expressed concerns about non-citizen voting in

801 « Attorney General Abbott Launches Training Initiative To Identify, Prosecute, Prevent Voter Fraud,”
https.//www.texasattorneygeneral .gov/oagnews/rel ease.php?d=1423; PL765 at { 14 (Davidson Supp.
Rep.).

802« Attorney General Abbott Launches Training Initiative To Identify, Prosecute, Prevent Voter Fraud,”
https.//www.texasattorneygeneral .gov/oagnews/rel ease.php?d=1423; PL765 at 1 15 & n.29 (Davidson
Supp. Rep.).

803 p| 859 (HB 218 asintroduced); PL202 a (HB 218 bill history); PL765 at 16 (Davidson Supp. Rep.).
804 p| 859 (HB 218 asintroduced); PL765 at 1 16 (Davidson Supp. Rep.); PL772 at 14 (Lichtman Rep.);
Trial Tr. 56:4-16 (Day 4).

85 McCoy Dep. 61:12-19, May 16, 2012; Williams Dep. 36:16-37:9, July 29, 2014; PL077 at 57-58;
PLO85 at 9; PL034 at 1030; PL765 at 1 16 (Davidson Supp. Rep.).
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constituent mail to their elected officials both before and during consideration of HB 218.5%°
However, the House received no evidence of convictions of non-citizens for illegally voting.®*’
555. The House Elections Committee took testimony on the costs of obtaining documents
necessary to acquire forms of allowable photo voter 1D, as well as the anticipated effect on
minority voters.®®

556. Representative Rafael Anchia, a Latino, noted that HB 218 only addressed voter
impersonation. He specifically cited testimony from Attorney General Abbott’s office that no
case of voter impersonation at the pollsin Texas had ever been prosecuted.®”® Rep. Anchiaalso
testified that evidence of non-citizen voting was put forth in the form of conflicting affirmations:
the same individuals who stated that they were not citizens on their jury duty forms, then stated
they were citizens on their voter registration forms. Rep. Anchia s staff investigated many of
these instances, and found that the number of non-citizens registered as voters was miniscule, if
any, and that most people claimed non-citizenship on their jury duty form merely to avoid jury
dUty.810
557. Representative Veasey, an African-American, recounted that it wasin the middle of his

guestioning of awitness about the bill’ s adverse impact on African-Americans when the Anglo

806 p| 734 (5/1/07 fax re: misc elections; PL736 (5/22/07 Wegner email); PL737 (5/23/07 Ramirez email);
PL742 (Cummins email); PL749 (5/2/07 McLeod email); PL745 (9/22 Hickson email); PL746 (illega
immigration email); PL747 (6/9/06 Real email); PL748 (6/22/09 Mickan email).

87 p021 at 55; Williams Dep. 148:25-150:4, June 1, 2012; Straus Dep. 100:12-101:1, June 11, 2012;
PL765 at 1 16 (Davidson Supp. Rep.).

808 p| 082 at 115.

809 p| 085 (House Floor Transcript VVol. I, Apr. 23, 2007 at 11, 14-15; Vol. 11, Apr. 23, 2007, at 128-29):
PL765 at 1 18 (Davidson Supp. Rep.).

810 Trial Tr. 323:15-325:12 (Anchia) (Day 4).

160



Case 2:13-cv-00193 Document 610 Filed in TXSD on 09/18/14 Page 166 of 353

Chairman of the House Elections Committee halted Representative Veasey’ s questioning and
removed him from the hearing with no explanation.®™

558. Royal Masset, former political director of the Texas Republican Party, expressed strong
opposition to HB 218 and argued that such requirements discriminated against otherwise legal
minority voters.2?

559. On April 24, 2007, the House passed HB 218 by a vote of 76 to 69, over the opposition of
al African-American members and nearly all Latino members.®

3. Senate testimony in favor of HB 218 focuses on the threat of non-
citizen voting

560. Senator Troy Fraser sponsored HB 218 in the Senate. Senator Fraser’s district was also
heavily Anglo.®" Senator Fraser and his chief of staff, Janice McCoy, had no knowledge of how
HB 218 was drafted when agreeing to sponsor the bill in the Senate.?®

561. Ms. McCoy, assumed that Republicans would support HB 218 and that Democrats would
oppose it because the bill would “reduce voter turnout among those individuals who typically
vote [D]emocratic like the poor and the elderly.”8

562. Senator Fraser stated in the State Affairs Committee that “every American has[a] civil
right not to have their ballot canceled out by someone who shouldn’t be voting or is voting twice

or in some cases has long since died.”®" Supporters of HB 218—including the Immigration

Reform Coalition of Texas, the Texas Eagle Forum, and Citizens for Immigration Reform—

81 Trial Tr. 236:10-17, 237:7-16 (Veasey) (Day 1).

812 p| 765 at 7 19 (Davidson Supp. Rep.).

813 p|_088 (Tex. H.J., 80" Leg. Regular Sess. At 2246-47 (61% Day)); PL765 at 1 21 (Davidson Supp.
Rep.).

814 p| 202 (HB 218 hill history); PL765 at 1 22 (Davidson Supp. Rep.).

815 McCoy Dep. 30:9-21, July 9, 2014.

816 McCoy Dep. 49:14-17, 51:2-4, July 9, 2014.

817 PL096 (Senate Committee on State Affairs Transcript, Apr. 30, 2007, at 2-3).
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raised concerns about non-citizens voting and voiced support for a proof of citizenship
requirement for voter registration, although Senator Eddie Lucio and former Texas Elections
Director Buck Wood pointed to the absence of any evidence of illegal voting by non-citizens.2*®
Skipper Wallace, the state legidlative chairman for the Republican County Chairmen’s
Association, al'so acknowledged that no person has ever been convicted in Texas of in-person
voter impersonation fraud.®*® Ann McGeehan, the Director of the Elections Division for the
Secretary of State, testified that in the prior four years, the Division had not received asingle

complaint of voter impersonation.®

Witnesses testifying on behalf of civil rights organizations
voiced strong concerns that HB 218 would disproportionately disenfranchise minority voters and
members of other vulnerable groups.®*

563. Supporters of HB 218 argued that voter identification was necessary to prevent non-
citizens from voting. Lieutenant Governor Dewhurst asserted that “with eight to 12 million
illega aliens currently living in the U.S,, the basic American principle of one person, onevote, is
in danger,” although he did not cite any evidence of undocumented immigrants or any other non-
citizens participating in U.S. elections or attempting to do s0.8% The Lieutenant Governor also
asked: “Why isn't it necessary to prove that you are a U.S. citizen to votein U.S. elections?’ %

564. Thelegidative record included no evidence that non-citizens had committed voter

impersonation.®*

818 P 095 (Senate Committee on State Affairs Witness List, Apr. 30, 2007); PL096 (Senate Committee on

State Affairs Transcript, Apr. 30, 2007, at 32-33, 35, 38, 78, 96-97).

819 p| 096 (Senate Committee on State Affairs Transcript, Apr. 30, 2007, at 29-30).

820 Trial Tr. 261:25-263:19 (Day 5) (McGeehan).

81 P 096 (Senate Committee on State Affairs Transcript, Apr. 30, 2007, at 6-7, 12, 82-85, 94-96).

82 p| 765 at 21 (Davidson Supp. Rep.).

3 Dewhurst Dep. 224:12-226:23.

84 PL085 (House Floor Transcript Vol. I, Apr. 23, 2007, at 14-15); PL 096 (Senate Committee on State
(Cont’'d...)
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565. Senator Fraser’s staff was unaware of any analysis conducted concerning the bill’s

825

impact on minority voters.”™” Senator Fraser made the decision to sponsor HB 218 without either

he or his staff undertaking any analysis of which forms of IDs should and should not be included,

or whether some voters lack the forms of ID included in HB 218.58%

566. The voter identification provisions of HB 218 did not address non-citizen voting since the
forms of identification it sought to enact for in-person voting did not all require that an individual
|.827

be a citizen to acquire the identification, and HB 218 did not address absentee voting at al

4, HB 218 isdefeated by Hispanic and African-American Senators
relying on thetwo-thirdsrule

567. 1n 2007, 11 of 31 senators opposed HB 218, the minimum number necessary to block a
procedural motion to hear HB 218 out of the regular order.?®

568. Lieutenant Governor Dewhurst had several conversations with Senator Fraser concerning
the possibility of calling for a motion to suspend the regular order of businessto bring up HB
218 when two-thirds of the Senators actually present on the Senate floor would vote for the bill,
i.e., the possibility of calling for a motion to suspend the regular order when one or more of the
eleven Senators opposed to the bill would be absent.®*° Senator Gallegos' leave to receive aliver

transplant created the possibility that the Senate would lose its ability to block voter ID from

Affairs Transcript, Apr. 30, 2007, at 29-30, 78); Williams Dep. 148:25-150:4, June 1, 2012; PL765 at
21 (Davidson Supp. Rep.).

85 McCoy Dep. 60:7-10, May 16, 2012.

826 McCoy Dep. 58:13-59:7, 62:10-64:3, May 16, 2012.

87 p| 092 (HB 218 Bill Analysis); PL765 at 1 21 (Davidson Supp. Rep.).

828 p765 at 1] 20 (Davidson Supp. Rep.); PL772 at 13 (Lichtman Rep.).

89 Dewhurst Dep. 45:21-48:7.
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passing by atwo-thirds mgjority. But Senator Gallegos returned from his transplant to the
Senate, despite his doctor’ s orders, and vowed to stay there to block the voter ID bill.2%°

569. On May 15, 2007, the Lieutenant Governor recognized Senator Fraser for amotion to
suspend the regular order of business to take up and consider HB 218.%*! The motion was
adopted by avote of 19 to 9 because two bill opponents, Senators Uresti and Whitmire, did not
appear to be on the floor.8

570. Inresponse, Senator Shapleigh requested that the Lieutenant Governor permit a
verification of the vote.®* Senator Uresti, who had been absent due to illness, rushed from his
home to the Senate chambers and made it just in time for the verification vote.®** The
verification resulted in the failure of the motion to suspend by avote of 20 to 11, and the Senate
took no further action on HB 218 for the rest of the session.®®

C. 81st Texas L egisature (2009): SB 362

1 The Office of the Texas Attor ney General announces findings of the
initiative to combat voter fraud

571. In 2008, more than two years after Attorney General Abbott had announced hisinitiative
to uncover and prosecute voter fraud, he announced the findings to-date. Of the 26 reported

prosecutions of voter fraud, two had involved voter impersonation. However, he did not say

80 p| 765 at 1 20-22 (Davidson Supp. Rep.).

81 Dewhurst Dep. 48:8-10; Fraser Dep. 31:13-22, July 23, 2014; PL097 (Senate Floor Transcript, May
15, 2007, at 2).

82 Fraser Dep. 198:7-10, July 23, 2014; PL097 (Senate Floor Transcript, May 15, 2007, at 12-13); Trial
Tr. 216:25-220:19 (Uresti) (Day 3).

833 PL097 (Senate Floor Transcript, May 15, 2007, at 15-17); PL098 (Tex. Sen. J., 82d Leg., Regular
Sess., at 2063-64 (5th Day Continued)); PL765 at 1 22 (Davidson Supp. Rep.); Trial Tr. 216:25-220:19
(Uresti) (Day 3).

84 PL765 at 1 22 (Davidson Supp. Rep.); PL772 at 13 (Lichtman Rep.); Trial Tr. 216:25-220:19 (Uresti)
(Day 3).

85 Dewhurst Dep. 42:21-49:16; PL097 (Senate Floor Transcript, May 15, 2007, at 19-20); Dewhurst Dep.
51:22-52:3; PL218 (HB 218 hill history); PL765 at 1 22 (Davidson Supp. Rep.).
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whether the two impersonation matters had led to convictions. One case, described as “non-

citizen registration,” pertained to a candidate for local office who was convicted of lying to non-

citizens about their eligibility to register to vote. %

2. SB 362 passesthrough the Texas Senate using procedur al deviations
and over the opposition of all minority Senators

572. In 2008, Lieutenant Governor Dewhurst continued to express support for voter
identification legislation and ran a series of ads stressing the need to stop non-citizens from
voting.®’

a. SB 362 includes non-photo I D to establish identity
573. Senator Fraser approached the Lieutenant Governor to expressinterest in filing avoter ID
bill in the 2009 session. His office then developed the substantive provisions of SB 362 in
coordination with Bryan Hebert, the Lieutenant Governor’s deputy general counsel, and Jennifer
Fagan, counsel to State Affairs Committee.®® The Lieutenant Governor was involved in both
developing the substantive provisions of the bill and strategy.®*°
574. SB 362 was modeled after HB 218, at least in part because the House had passed HB
218.8% The Lieutenant Governor intended that the Senate model its legislation on Indiana and
Georgia slaws, but SB 362—Iike HB 218—permitted use of both photo and a non-photo ID,

although in contrast to HB 218, SB 362 excluded employee ID cards and some student | Ds.2**

8 p| 765 at 1 23 (Davidson Supp. Rep.).

87 Hebert Dep. 29:17-20, June 17, 2014; Williams Dep. 148:25-150:4, 2012; PL765 at { 24 (Davidson
Supp. Rep.).

88 Dewhurst Dep. 58:18-24, 59:15-60:2; 67:4-24; Hebert Dep. 34:16-22, 35:13-21, June 17, 2014.

839 Dewhurst Dep. 60:12-22; 67:4-24.

80 Dewhurst Dep. 68:20-22, 69:11-24; Fraser Dep. 46:1-4.

81 Dewhurst Dep. 60:22-61:21; PL 842 (SB 362 as filed); Hebert Dep. 36:19-37:18, June 17, 2014; PL772
at 15-16 (Lichtman Rep.).

165



Case 2:13-cv-00193 Document 610 Filed in TXSD on 09/18/14 Page 171 of 353

Senator Duncan, the Chair of the Committee of the Whole that considered SB 362, was unaware
of the reason why student 1Ds from private institutions were excluded from the bill.3*

575.  Prior to the consideration of SB 362, no analysis of the cost of obtaining the forms of
identification permitted under SB 362 or of the impact of SB 362 on Texas voters was ever
conducted. And during consideration of SB 362, the Senate did not receive any testimony
regarding the bill’s compliance with Section 2 of the Voting Rights Act.>*

576. On December 15, 2008, Senator Fraser filed SB 362 along with SB 363, a bill requiring
voter registration to include birth certificates or information about a naturalization ceremony.
Senator Fraser explained that the intent of both bills was to ensure that “illegal aliens, non-
citizens and people otherwise not qualified do not dilute the legitimate votes cast by citizens.”3*
577. SB 362 would not have prevented non-citizens from voting—a stated purpose of the
bill—because some of the IDs permitted by SB 362 did not require proof of citizenship and
because SB 362 did not address absentee voting. The sole form of voter fraud that SB 362
would have addressed was in-person voter impersonation.®*

578. Speaker Straus later acknowledged that the provisions of SB 362 were moderate in

comparison to subsequent voter 1D legislation.3*

82 Dewhurst Dep. 60:22-61:21;PL 842 (SB 362 as filed); Hebert Dep. 36:19-37:18, June 17, 2014;
Duncan Dep. 107:23-108:9, 124:13-16, 124:18 , 124:25-125:3, 125:5-7, Aug. 28, 2014; PL772 at 15-16
(Lichtman Rep.).

3 McCoy Dep. 192:11-16, 75:25-76:4, 87:6-9, 2014.

844 PL273 (Fraser press release Dec. 15, 2008); Fraser Dep. 203:8-18, 206:5-12, 210:20-211:8, July 23,
2014; PL264 (bill history for SB 362); PL1013 (hill history for SB 363); PL842 (SB 362 as introduced);
PL 238 (SB 363 as introduced).

85 Hebert Dep. 54:12-19, June 17, 2014; Fraser Dep. 44:18-20, 51:3-5, 55:7-10, July 23, 2014; Dewhurst
Dep. 77:20-78:1.

80 Straus Dep. 103:20-104:9.
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b. The Senate creates a unique exception to the two-thirdsrule
for voter identification legislation

579. On January 14, 2009, about a month after Senator Fraser introduced SB 362, Senator
Tommy Williams introduced Senate Resolution 14, which modified the Senate Rules to exempt
voter identification legislation from the two-thirds rule and effectively permitted voter
identification legislation to be passed with the support of only asimple majority.?*’ Senator
Uresti testified that this rule change was * highly unusual” and “not how the Texas Senate
operates.”%*®
580. In 2009, the Senate Rules did not permit any other substantive category of legislation to
be approved for consideration out of order of the regular business by majority vote.**

581. Senate Resolution 14 also provided that voter identification bills, such as SB 362, would
be heard by the Committee of the Whole, a committee that is not frequently convened, and
provided for expedited consideration in that committee. SB 362 and SB 14 were the only two
pieces of voter photo identification legisiation submitted to the Committee of the Whole.2

582. On January 14, 2009, the Senate debated Senate Resolution 14 for approximately six and

ahalf hours. Senator Shapleigh raised a point of order against further debate prior to committee

87 PL 154 (Tex. Sen. J. Addendum, 81st Leg., Regular Sess,, at A-1, A-8-A-10 (2nd Day)); PL154 at
5.11(d), 16.07(7) (2009 Senate Rules); Dewhurst Dep. 83:9-84:17; Trial Tr. 112:4-113:24 (Williams)
(Day 8); Hebert Dep. 63:10-64:5, June 17, 2014; PL772 at 15 (Lichtman Rep.); Trial Tr. 223:20-23
(Uresti) (Day 3).

88 Trial Tr. 223:24-224:10 (Uresti) (Day 3).

89 p| 171 at Rules 5.11, 16.07(a) (2009 Senate Rules); PL765 at § 97 (Davidson Supp. Rep.); PL772 at 15
(Lichtman Rep.); Trial Tr. 224:19-21 (Uresti) (Day 3).

80 p| 171 at Rules 5.11, 16.07(a) (2009 Senate Rules); see Trial Tr. 49:16-50:15, 52:14-20 (Dewhurst)
(Day 7); Dewhurst Dep. 33:21-35:18; Hebert Dep. 62:13-22, June 17, 2014; Duncan Dep. 78:16-19,
143:22-144:1, Aug. 28, 2014.
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consideration of the resolution, but Lieutenant Governor Dewhurst overruled the point of
order.®"

583. Indiscussing his Senate Resolution 14, Senator Williams argued that the Senate, in
certain previous regular and special sessions, had adopted a majority vote requirement, but he
later conceded that none of the rules for the regular sessions that he had cited expressly exempted
a specific subject matter of legidation from the usual rule that passage of abill effectively
requires the support of two-thirds of the Senate members.®* Lieutenant Governor Dewhurst had
a'so never seen a special item like this added to the Senate’ s rules.®™

584. Senator Shapleigh raised a second point of order that the Lieutenant Governor had
exceeded powers granted to him by the Texas Constitution by recognizing Senator Williams on
Senate Resolution 14, by ruling on points of order, and other substantive matters and that,
consequently, Senate Resolution 14 was void, but the Lieutenant Governor again overruled it.%>*
585. Senate Resolution 14 was adopted by a simple majority of senators.®

586. Senator Williams acknowledged that Senate Resolution 14 generated “the most
controversy there ever was over arules resolution during [his] time in the Senate” and may have

been the most substantive change to the rules during his tenure.2*

81 p| 154 (Tex. Sen. J. Addendum, 81% Leg., Regular Sess., at A-5-A-6 (2™ Day)); Trial Tr. 114:23-115:9
(Williams) (Day 8).

82 p| 154 (Tex. Sen. J. Addendum, 81% Leg., Regular Sess., at A8-A-10, A-74-75 (2™ Day)); Williams
Dep. 210:18-225:15, July 29, 2014; Trial Tr. 115:10-116:9 (Williams) (Day 8).

83 Trial Tr. 57:13-18 (Dewhurst) (Day 7).

8% P 154 (Tex. Sen. J. Addendum, 81st Leg., Regular Sess., at A-57-A-58 (2nd Day)).

85 p| 154 (Tex. Sen. J. Addendum, 81st Leg., Regular Sess., at A-75 (2nd Day)); Trial Tr. 55:1-11
(Dewhurst) (Day 7); Hebert Dep. 61:20-62:4, June 17, 2014.

86 Williams Dep. 229:8-12, 229:24-230:2, July 29, 2014.
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587. Lieutenant Governor Dewhurst interpreted Senate Rule 5.11(d), as amended by Senate
Resolution 14, to require him to refer SB 362 to the Committee of the Whole. Ordinarily, he
referred election bills to the State Affairs Committee.®’

588. Since hetook office in 2003, Lieutenant Governor Dewhurst referred only five pieces of
legislation to the Committee of the Whole during regular session: three school financing billsin
2003 and two voter ID bills, SB 362 and SB 14, after passage of Senate Resolution 14.5®

C. The Lieutenant Governor’s staff acknowledges that including
non-photo ID in SB 362 reduces harm to minority voters

589. On March 4, 2009, Bryan Hebert, at that time the deputy general counsel to Lieutenant
Governor Dewhurst, wrote an email to Janice McCoy, chief of staff to Senator Fraser, to convey
talking points and other materialsto assist with passage of SB 362. He may have shared them
with the Lieutenant Governor.®®

590. Inhisemail to Ms. McCoy, Mr. Hebert wrote that a reason to support SB 362 was that
the bill “improves security in election process’ but creates “less chance of disenfranchising
elderly, poor, or minority voters.” Mr. Hebert may have been contrasting SB 362 with voter ID
bills that did not allow the use of non-photo ID, or billsthat allowed for fewer forms of

i dentification.®®

857

Dewhurst Dep. 42:1-4, 91:1-16.

88 p| 201 (COTW bills since 2003); Trial Tr. 49:16-50:15, 52:14-20 (Dewhurst) (Day 7); Dewhurst Dep.
33:21; 34:9, 90:20-25, 148:16-149:11.

89 P 205 (email from McCoy to Hebert); Trial Tr. 189:7-23 (Hebert) (Day 8); Hebert Dep. 261:14-23,
262:10-263:9, June 17, 2014; PL264 (SB 362 hill history); PL765 at § 28 (Davidson Supp. Rep.).

80 p| 205 (email from McCoy to Hebert); Trial Tr. 189:7-17, 191:32-193:9 (Hebert) (Day 8); Hebert Dep.
88:14-93:3, 261:24-262:9, PL 765 at 1 28 (Davidson Supp. Rep.).
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591. Mr. Hebert has conceded that it is possible that without SB 362’ s provision alowing for
use of non-photo ID, the bill would have increased the likelihood of disenfranchising elderly,
poor, and minority voters.®*

592. Mr. Hebert also wrote in the same email that a reason to support SB 362 was that the bill
was “not as restrictive” as the Indiana and Georgia voter 1D laws.®* Mr. Hebert subsequently
testified that a major difference between SB 362 and those laws was the use of non-photo 1Ds.%%
593. And Mr. Hebert further stated in this email that another reason to support SB 362 was
that the bill “[i]ncreases chance of federal pre-clearance (because many formsof ID are
acceptable, and provisional ballot procedure is less burdensome).” %%

594. Mr. Hebert testified that SB 362’ s provisional ballot provision was less burdensome than
the provisional balloting provisionsin the Georgia and Indiana voter 1D laws because it would
not require voters who cast a provisional ballot due to lack of the required ID to return to the
election office to ensure the ballot would be counted.®

595. Thetaking points conveyed by Mr. Hebert stated that SB 362 would “ protect Texas
voters’ by deterring and detecting fraud, improving and modernizing election procedures,
protecting against fraud enabled by inaccurate registration rolls, counting only eligible voters
votes, and protecting public confidence in elections. The Lieutenant Governor agreed with this
assessment. Senator Duncan also agreed that the provisions of SB 362 were sufficient to both

identify a person at the polls and prevent theillegal “harvesting” of voter registration cards.2®®

8! Trial Tr. 192:22-193:9 (Hebert) (Day 8).

82 p| 205 at 2 (email from McCoy to Hebert).

83 Hebert Dep. 87:19-88:13, June 17, 2014.

84 P 205 at 2 (email from McCoy to Hebert); Trial Tr. 193:12-19 (Hebert) (Day 8).

83 Hebert Dep. 96:19-97:15, June 17, 2014.

86 p| 205 at 3 (email from McCoy to Hebert); Hebert Dep. 97:16-98:10, June 17, 2014; Dewhurst Dep.
(Cont’'d...)
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596. Mr. Hebert also provided Ms. McCoy with information about the costs and process for
obtaining a Texas birth certificate, Texas driver license, and Texas personal ID card. Mr. Hebert
acknowledged that the least expensive cost for a Texas birth certificate was $22.5”

597.  In 2009, the Lieutenant Governor discussed with Senator Fraser and other members the
cost of obtaining a Texas birth certificate and Texas personal 1D card.®®

598. During consideration of SB 362, the Lieutenant Governor also advocated for a phase-in
period for elderly voters—but not other classes of voters—who lacked the newly defined

necessary identification.®*

d. Opponents of SB 362 expr ess concer ns about the
impact of SB 362 on minority voters

599. On March 10, 2009, the Committee of the Whole held a hearing on SB 362 that lasted 23
hours.®™

600. Senator Robert Duncan served as chair of the Committee of the Whole. At the beginning
of the hearing, Senator Duncan announced the presence of a court reporter and that a transcript
of the hearing would be provided to the Department of Justice if necessary.®”

601. Senator Royce West, an African American, raised a point of order to object to further
consideration of SB 362 on the ground that insufficient notice of the hearing was provided.

Senator Duncan overruled the point of order and stated that the rules cited by Senator West were

101:12-22; Duncan Dep. 127:7-25, 133:21-134:1, Aug. 28, 2014.
87 P 205 at 6 (email from McCoy to Hebert); Trial Tr. 193:20-195:1 (Hebert) (Day 8); Hebert Dep.
101:6-17, June 17, 2014.

88 Trial Tr. 60:4-61:16 (Dewhurst) (Day 7).

89 Trial Tr. 58:17-60:3 (Dewhurst) (Day 7).

870 p|_264 (hill history SB 362); PL765 at 1 32 (Davidson Supp. Rep.).

871 PL 054 (Senate Committee of the Whole Transcript Vol. 1A, Mar. 10, 2009, at 11-12, 19-20).
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inapplicable to the Committee of the Whole.”?

Senator Mario Gallegos, a Hispanic, appeal ed
the chair’s overruling of the point of order to the full Senate, but the ruling was sustained.®”
602. Senator Fraser’s stated purpose in introducing SB 362 was to ensure that a voter confirms
his or her identity when appearing at the polls, and Senator Fraser emphasized that SB 362 only
addressed in-person voting and not mail-in ballots or any other form of election fraud.™

603. Senator Watson asked Senator Fraser whether he had data on the racial composition of
Texans who lack adriver license or other photo ID. Other opponents, including Senators Davis,
Ellis, Shapleigh, Watson, West, and Zaffirini, expressed concerns about the bill’ simpact on
minority voters. Senator Fraser provided data about the number of Texas voters who provided a
driver license number when registering to vote but stated that he was unaware of the racial
composition of those voters.®”

604. Senator Watson also asked Senator Fraser whether any statistical analysis had been
conducted regarding the potential effect of SB 362’ s requirements on African Americans.
Senator Fraser indicated that the Committee would hear testimony from Indiana and Georgia
officials about the impact by race on those states' voters but did not offer information specific to

876

Texas.”"” Senator Ellis, an African American, specifically noted that the minority populations of

Georgiaand Texas differ significantly.®’”

872 p|_054 (Senate Committee of the Whole Transcript Vol. 1A, Mar. 10, 2009, at 12-15).

873 p| 054 (Senate Committee of the Whole Transcript Vol. 1A, Mar. 10, 2009, at 22, 37-40).

874 PL 054 (Senate Committee of the Whole Transcript Vol. 1A, Mar. 10, 2009, at 49, 52); see also Dan
Patrick 65:25-66:8, July 11, 2014 (only type of fraud combated by SB 362 was in-person voter
impersonation fraud).

875 p| 054 (Senate Committee of the Whole Transcript Vol. 1A, Mar. 10, 2009, at 68-75 (Watson), 87-88
(Shapleigh), 111-13 (Zaffirini), 133-35, 144-45 (Ellis), 147-48 (Davis), 169-75 (West); Fraser Dep.
198:22-199:19, 213:1-10, May 17, 2012; Williams Dep. 173:2- 14; Trial Tr. 21:12-22:5 (Davis) (Day 4).
876 p| 054 (Senate Committee of the Whole Transcript Vol. 1A, Mar. 10, 2009, at 73-75, 131-33).

877 PL054 (Senate Committee of the Whole Transcript Vol. 1A, Mar. 10, 2009, at 132).
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605. Adam Skaggs, alawyer with the Brennan Center, presented estimates that nationally 8%
of whites and 25% of African Americans lack photo IDs. Moreover, people earning less than
$35,000 per year were twice as likely to lack photo 1D as those earning more than that amount.®®
606. Neither Senate proponents of SB 362 nor their staff investigated or addressed concerns
about SB 362’ simpact on minority voters. Senate staff was unaware of any analysis having

been conducted to identify voters without allowable voter ID under SB 362 or any actionsin
response to the concerns about the impact of the bill on minority voters.®”

607. Whilethe Secretary of State’ s office was aware that the impact of SB 362 on minority
voters was relevant to the Voting Rights Act, the office did not undertake that analysis.?®°

608. Eric Nichals, Deputy Attorney General for Criminal Justice with the Office of the
Attorney General, stated to the Committee of the Whole that of the 192 allegations of voter fraud
referred to the Attorney General’ s Office, 30 resulted in prosecutions and none related to in-
person voter impersonation. Senator Shapleigh noted that not a single prosecution conducted by
the Attorney General’ s office involved conduct that would have been prevented by having a

photo 1D requirement for in-person voting. %

609. At the end of the hearing, the Committee of the Whole voted in favor of SB 362.8%

878 p| 054 (Senate Committee of the Whole Transcript Vol. 1B, Mar. 10, 2009, at 417-419); PL765 at 30
(Davidson Supp. Rep.).

8% Fraser Dep. 71:24-72:21, 2014; McCoy Dep. 115:6-116:15; Hebert Dep. 47:19-48:6, 68:16-70:2, June
17, 2014; Patrick Dep. 81:13-16, July 11, 2014; PL772 at 15 (Lichtman Rep.); McCoy Dep. 94:19-95:15,
May 16, 2012; Rathgeber Dep. 153:11-154:6, 2012.

80 p| 920; Trial Tr. 272:16-273:1 (McGeehan) (Day 5).

81 p| 054 (Senate Committee of the Whole Transcript Vol. 1B, Mar. 10, 2009, at 234-35, 415-16, 420-21;
Vol. 2, March 10, 2009, at 748-50, 760-61); PL765 at 1 32 (Davidson Supp. Rep.).

82 PL 054 (Senate Committee of the Whole Transcript Vol. 2, Mar. 10, 2009).
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e The Senate passes SB 362 over the objection of all
Senatorswho areracial and ethnic minorities

610. Based on operation of Rule 5.11(d), as amended by Senate Resolution 14, the full Senate
moved SB 362 to the top of its calendar by majority vote.®®®

611. On March 18, 2009, the Senate passed SB 362 by simple mgjority. The eight Senate
members who were African-American or Hispanic voted against it, as well as one Anglo
representing a predominantly minority district.®**

612. Itisunlikely that, in the absence of the amended Rule 5.11(d), the Senate would have
voted by the required two-thirds margin to suspend the usual order of business to consider SB
362.%%

613. Ontheday of final passage, Senator Van De Putte read into the record aletter from Coby
Shorter, the deputy Secretary of State, who explained that athough Texas does not collect the
race of voter registration applicants, it has data on the number of registered voters with Spanish
surnames. Similarly, the Shorter letter explained that the Texas Legidative Council compiles
data on race and ethnicity for redistricting bills and that Texas may be required to submit racial
data if it seeks preclearance of avoter identification bill .8

614. Mr. Hebert is unaware of any response taken in response to this letter.2” Mr. Shorter had

no further communi cations about the substance of the letter.8®

83 pL264.

84 P 898 (Tex. Sen. J.,, 81st Leg., Regular Sess,, at 589); PL765 at § 32 (Davidson Supp. Rep.).

83 Williams Dep. 163:1-8, 2012; Patrick Dep. 224:24-225:17, 226:10-227:17, 2012.

88 P 898 (Tex. Sen. J., 81st Leg., Regular Sess., at 589-91 (23rd Day)); PL064 (Senate Floor Transcript,
Mar. 18, 2009, at 2-7).

87 Hebert Dep. 70:9-71:23, June 17, 2014.

88 Shorter Dep. 45:18-46:4.
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615. After the vote on final passage, Senator West read a statement into the record stating that
all of the Senatorsin the Senate during that legidslative session who are ethnic minorities voted
889

against SB 362 and the related procedural changes at every opportunity.

f. SB 362 isdefeated by “ chubbing” in the House

616. Representative Todd Smith, chair of the House Committee on Elections, sponsored SB
362 in the House.*®

617. Representative Smith was aware that minorities were less likely to have a photo 1D and
that it was “a matter of common sense” that the hundreds of thousands of people without adriver
license would be “disproportionately poor, and therefore minority.” %' He also acknowledged
that allowing the use of non-photo 1D would “significantly lessen any marginal additional
burden” that voter 1D requirements placed on some voters.®*

618. During consideration of SB 362, Rep. Smith publicly estimated that roughly 700,000
Texas voters lacked adriver license.®® He sought approval of his analysis from Speaker Straus
before presenting this estimate publicly, and he likely discussed it with other House members as
well 2

619. Grassroots supporters of SB 362 continued to base their support on concerns about non-
citizen voting.2*®> Many constituents wrote their elected officials asked them to vote for voter ID

to stop “illegal aliens,” immigrants, or non-citizens from voting in Texas elections.?®

89 P898 (Tex. Sen. J,, 81st Leg., Regular Sess., at 591-92 (23rd Day)); PL064 (Senate Floor Transcript,
Mar 18, 2009, at 8-10); PL765 at 1 31 (Davidson Supp. Rep.).

890 p| 264 (bill history of SB 362); Trial Tr. 322:21-323:23 (Smith) (Day 5).

81 Trial Tr. 345:22-346:6 (Smith) (Day 5).

892 gmith Dep. 202:1-5; PL 765 at 1 34 (Davidson Supp. Rep.).

83 Trial Tr. 327:11-329:7 (Smith) (Day 5).

84 Smith Dep. 161:16-163:13; Trial Tr. 329:3-23 (Smith) (Day 5).

85 Trial Tr. 325:10-326:11, 334:14-335:3 (Smith) (Day 5).
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620. Intheir responses to constituent mail, Reps. Tom Craddick and Linda Harper-Brown,
among others, conflated illegal immigration with voter identification and SB 362.%%" Rep.
Charles Anderson regularly linked his support for voter identification laws to constituent
frustrations about illegal immigration.®%

621. On March 31, 2009, Speaker Straus referred SB 362 to the House Committee on
Elections, and on April 6, 2009, the Committee held a hearing on the bill .2

622. At the hearing, Rep. Anchia stated that as of that date, the Committee had found no
documented cases of in-person voter impersonation.®®

623. Representative Anchiafurther observed that while studies undertaken by the House
indicated that voter fraud occurred with regard to mail-in ballots, SB 362 and its predecessors
exempted voters of mail-in ballots from identification requirements. Other bill opponents
expressed concern that minorities were less likely to have a photo ID.*

624. Representative (now Congressman) Mark Veasey, an African American, argued that SB
362 was intended to “ shave enough of the minority vote, the Black and brown vote, because this

isaracial issue.” %%

8% p|700 (Bogan Incoming Correspondence Report); PL701 (Levis Incoming Correspondence Report);
PL 702 (Cole Outgoing Correspondence Report); PL703 (McMurray Outgoing Correspondence Report);
PL 707 (Kennedy Outgoing Correspondence Report); PL708 (fax to Speaker); PL709 (5/7/09 letters from
Roseland); PL710 (Davey Contact Profile Report); PL729 (5/27/09 Bradley email); PL730 (5/11/09
Bradley email); PL 733 (5/22/09 email); PL1017 (Gov. Visit/Phone record); PL1018 (constituent email);
PL1021 (constituent email); PL1022 (constituent email); PL 1023 (constituent email); PL1024
(constituent email).

87 p 875 (5/25/11 Harper-Brown letter); PL877 (4/28/14 Craddick email).

88 p| 726 (4/22/09 Bradley letter); PL876 (8/16/10 Bradley letter); PL730 (5/11/09 Bradley email).

899 p264 (hill history of SB 362).

%0 Pl 069 at 9-10.

%L P 069 at 9-10; Smith Dep. 116:21-117:8.

%2 PL0GY at 14.
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625. Justin Levitt, an attorney with the Brennan Center who had extensively researched voter
fraud across the nation over a period of years, testified in front of the House Elections
Committee that “[t]here have been atiny handful of substantiated [voter impersonation] cases
out of hundreds of millions of ballots’ and that “ Americans are struck by lightning far more
often.” He also explained that twenty to thirty different factors impact voter turnout.*®®

626. During the hearing and subsequently, Rep. Anchia requested that the Secretary of State's
office provide analysis of the number of voters without a form of photo 1D.%*

627. After abrief hearing, the House Committee on Elections reported out a version of SB 362
favored by Rep. Smith, which included a fund of $7.5 million to encourage registration. It was
met with strong resistance among many House members favoring photo 1D, who wanted to limit
ameliorative provisions and eliminate funding for registration efforts. Opponents of Rep.
Smith’s moderate version also wanted a photo ID as the sole form of identification. Unableto
work out a compromise, Rep. Smith decided to move the Senate version of the bill to the full
House without any changes.*®

628. Opponents of SB 362 employed a strategy known as “chubbing.” To chub, legislators

speak for the maximum possible duration about legislation calendared before the bill they

oppose. Asaresult, the 81st Legislature ended without a vote on SB 362 in the House. >

93 P|_069 (Transcript, House Committee-April 6, 2009); PL069 at 174; PL765 at 1 29 (Davidson Supp.
Rep.).

9% McGeehan Dep. 29:13-31:25, 32:10-14, June 18, 2014.

%5 p| 765 at 1 35 (Davidson Supp. Rep.).

9 Hebert Dep. 74:19-75:3, June 17, 2014. Due to the chubbing of SB 362, the House did not pass the
bill. Fraser Dep. 319:18-321:7, July 23, 2014; Dewhurst Dep. 105:25-106:22; PL765 at 1 36 (Davidson

Supp. Rep.).
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3. The 2010 interim legidative study failsto find voter fraud that could
be prevented by voter 1D reguirements

629. In 2010, the House Committee on Elections convened a hearing on voter fraud at which
then-Elections Director Ann McGeehan testified that the Elections Division had referred to the
Office of the Attorney General 24 potential violations of the election code in the prior two years,
of which only two involved allegations of in-person voter impersonation. She later clarified that
the two cases involved allegations of selling votes and a voter who had a driver license but
unintentionally voted under the name of his deceased father.®” Twenty million votes had been
cast in Texas general elections form 2002 to 2010.%®

630. The Committee later issued areport catal oging known or suspected instances of voter
fraud, which made no mention of voter impersonation at the polls (although it did include

909

findings of voter registration fraud, mail-in ballot fraud, and vote buying).

D. 82nd Texas L egislature (2011): SB 14

1. I ntr oduction of strict photo ID legislation in the Senate

631. On August 29, 2010, Senator Dan Patrick sent an email to Senate colleagues, who would
later become authors of SB 14, in which he referred to a meeting of these Senators at which voter
ID and immigration were discussed and noted that “ several” senators “thought the two issues
were one in the same or at a minimum connected.” Senator Patrick had expressed concerns

about the issue of photo ID legislation and immigration before this email .

%7 Pl 047.

98 Trial Tr. 274:3-275:6 (Day 5) (McGeehan).

%9 p| 1028 (Representative Todd Smith, Voter Identification Forum, 81st Session Interim, 6 August 2010,
p. 31; PL772 at 51 (Lichtman Rep.).

910 p| 329 (Patrick email); Duncan Dep. 172:22-173:13.

178



Case 2:13-cv-00193 Document 610 Filed in TXSD on 09/18/14 Page 184 of 353

632. Lieutenant Governor Dewhurst wanted to pass avoter ID hill early in 2011 in the 82nd
Legidature to preclude a*“chub” in the House. He believed that the optimum time to pass such a
bill was within the first sixty days of session when, under the Texas Constitution, legislation may
not be addressed unless the governor declares a legislative emergency.®™

633. Inthefall of 2010, the Lieutenant Governor met with Senator Fraser to ask if he was
willing to carry avoter ID bill in 2011, and Senator Fraser’s chief of staff, Janice McCoy,
worked with Bryan Hebert in developing a new bill **

634. Senator Fraser’s photo ID bill was originally numbered SB 178, but Senator Fraser re-
filed the bill, at the request of Lieutenant Governor Dewhurst, in order to receive alower bill
number reserved for billsthat are alegidlative priority. Senator Fraser’s photo ID bill was re-
numbered as SB 14.%%

635. On November 9, 2010, the day after filing SB 178, Senator Fraser issued a pressrelease
in which he explained that the intent of the bill was to prevent voter impersonation and thereby
restore voter confidence.”™

636. SB 14 went far beyond the three bills passed in one legislative house in the previous three

sessions. ™ The bill, asfiled, required all in-person voters to present a photo ID at the polling

place (i.e. the previous bills' allowance for the use of non-photo 1D was eliminated), with almost

! Dewhurst Dep. 106:23-107:8, 107:23-108:7.

12 Fraser Dep. 225:24-25, May 17, 2012; Brunson Dep. 63:8-14, May 30, 2012; Hebert Dep. 258:10-
259:3, 264:1-12, May 29, 2012; Dewhurst Dep. 111:13-112:6, 113:24-114:6; PL765 at 1 37 (Davidson
Supp. Rep.).

13 Fraser Dep. 102:6-9, 103:5-16, July 23, 2014; Hebert Dep. 105:23-106:11, June 17, 2014; Trial Tr.
65:15-22, 407:15-408:3 (Dewhurst, Fraser) (Day 7); PL1012 (SB 178 asfiled, 2011); PLOO1 (SB 14 as
filed).

914 Pl 1014 (Fraser press release 11/9/2010).

1% Trial Tr. 275:7-16 (McGeehan) (Day 5) (permitting use of non-photo ID in SB 362 but prohibiting use
of these identificationsin SB 14 was a “significant change”).
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no exceptions for able-bodied voters of any age, and alowed voters to use only five forms of
photo ID to establish identity: a current Texas driver license issued by the Texas Department of
Public Safety (DPS), current Texas personal identification card issued by DPS, current United
States military identification card containing the person’ s photograph, a United States citizenship
certificate containing the person’s photograph, and a current United States passport.”°

637. Senator Fraser claimed that he based his decision not to include non-photo identification
in SB 14 on the results of public opinion pollsthat asked for Texans views on voter ID
legislation and on the experience of the two states with strict photo ID legislation, Georgia and
Indiana.*’

638. The pollsto which Senator Fraser referred in advocating for SB 14 did not ask about the
limited forms of voter identification that would have been permitted under SB 14, or whether
respondents would support avoter ID bill that disproportionately impacted a portion of the
population. Instead, the polls very broadly asked if respondents agreed or disagreed that
registered voters should be required to present “a government issued photo ID” or “valid photo
ID"” before being allowed to vote. ™®

639. Indrafting SB 14, Janice McCoy never reviewed the Indiana or Georgia laws.”™

640. Mr. Hebert could not identify anything that had occurred that made the forms of non-

photo ID an acceptable option in 2009 for SB 362 but not in 2011 for SB 14. Nor could he

%16 P 001 (SB 14 asfiled); PL 266 (McCoy email); PL765 at § 41 (Davidson Supp. Rep.).

9 Fraser Dep. 120:15-121:19, 123:13-125:5, 127:3-128:5, July 23, 2014; Dewhurst Dep. 117:5-15.

98 Trial Tr. 419:21-422:6 (Fraser) (Day 7); PL244 (Hebert email); PL433 (Texas Politics); PL247 (Fall
2010 Statewide Landscape Benchmark Survey); PL251 (Texas Politics poll).

%% McCoy Dep. 111:5-9.
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explain why SB 362 permitted the use of al state and federal government photo 1D without
limitation, as well as employee |Ds, but SB 14 did not.*

641. Senator Fraser, whose criterion in deciding which forms of ID to include and exclude
from SB 14 was whether aform of ID was “secure,” does not know whether federal employee

I Ds are secure or whether some federal employee IDs encrypt the fingerprint of the cardholder
into the card.”*

642. Indrafting and later considering SB 14, Senator Fraser never asked for or received
information, and the Senate never received testimony, regarding whether a student 1D had been
used to commit in-person voter fraud, either in Texas or in other states.** Indeed, neither Janice
McCoy nor Brian Hebert could point to a single instance where aforged student 1D was used to
commit in-person voter fraud.*®* And neither Senator Fraser nor Mr. Hebert was aware of any
assessment of the impact on minority voters of excluding student IDs as aform of permissible ID
in SB 14.%

643. SB 14 asfiled made a significant change to provisiona ballot procedures under the Texas
election code that were not included in SB 362. Under existing law, if avoter did not present the
requisite personal identification, the voter could cast a provisional ballot and the registrar would
subsequently determine whether to count the ballot without action by the voter. By contrast, SB

14 required voters to make a second trip to the elections office within six days and present the

requisite photo 1D or (in nearly all cases) the provisional ballot would not be counted.”®

920 Hebert Dep. 143:15-18, 145:6-17, 146:6-24, 263:20-264:1, 264:18-265:9, June 17, 2014.
%1 Trial Tr. 418:17-419:2 (Fraser) (Day 7); Fraser Dep. 191:5-22, July 23, 2014.

92 Trial Tr. 410:24-411:19 (Fraser) (Day 7).

23 Trial Tr. 212:6-14 (Hebert) (Day 8); McCoy Dep. 153:12-18.

94 Trial Tr. 411:20-412:11 (Fraser) (Day 7); Trial Tr. 212:15-23 (Hebert) (Day 8).

925 PL001 (SB 14 as filed); PL842 (SB 362 as filed); Dewhurst Dep. 164:5-165:14.
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644. Senator Fraser did not recall ever having received information about the existing
procedures related to voters who cast a provisional ballot for lack of identification,
notwithstanding that SB 14’ s proposed changes in provisional ballot procedures were significant.
645. Senator Fraser was not aware of any erroneous determinations by a county election
official to count a provisional ballot.®

646. Senator Fraser, who testified that his goal behind SB 14 was to “protect the integrity of
the ballot box so that [voters] knew that their vote would be correctly counted,” was not aware of
any voter who did not vote due to concerns that individuals ineligible to vote were participating
in elections.” %’

647. Ann McGeehan, who was employed with the Elections Division for more than twenty
years, likewise could not identify a single voter who had been deterred from participating in
elections due to concerns that voter fraud would cancel out or dilute their vote.”® Similarly, Ms.
McGeehan could not identify any complaints from voters who said that they lacked confidence
in the voting system because a voter certificate could be used for voting.**® Conversely, Ms.

M cGeehan conceded that a registered voter without necessary photo ID, who appeared at the
pollsto vote and was required to vote by provisional ballot, might lose confidence in the election

system 930

2. I ntr oduction of legidation in the House that includes non-photo | D

648. After an earlier request for alow bill number for her voter 1D legislation was rejected,

Rep. Debbie Riddle waited for two-days outside the clerk’ s office in November 2010 in order to

926 Fraser Dep. 231:3-19, 233:17-21, July 23, 2014.

97 Fraser Dep. 278:4-19; Trial Tr. 419:2-6 (Fraser) (Day 7).
28 Trigl Tr. 279:21-25 (McGeehan) (Day 5).

99 Trial Tr. 283:16-20 (McGeehan) (Day 5).

%0 Trial Tr. 280:1-6 (McGeehan) (Day 5).
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be the first legislator to file both voter 1D and anti-immigration bills. Her ID bill would have
required in-person voters to present a photo 1D or two forms of non-photo 1D.%*

649. In December 2010, Rep. Todd Smith introduced an even more demanding bill based on
“feedback we got from our local party representatives and from the grassroots.. . . that their
preferenceis for ahard photo ID.” %

650. Grassroots supporters of SB 14 expressed concerns about non-citizen voting in
constituent mail to their elected officials while SB 14 was being considered by the legislature.®®
However, Representative Hernandez testified that undocumented citizens living in the United
States were “living in the shadows’ and too fearful of deportation to risk getting caught “grocery
shopping much less attempting to voter illegally.” ®** In fact, voter impersonation fraud is a
second degree felony in Texas, punishable by a prison sentence of 2 to 20 yearsand up to a
$10,000 fine.”®

651. Representative Smith also filed legislation to require voter registration applicants to
supply documentary proof of citizenship. Representative Smith had promised constituents he
would file this bill, notwithstanding that he had not received facts showing need for this

legislation.**®

%1 Riddle Dep. 175:15-176:20, 2014; PL368 (Riddle’' s House bill 16); PL765 at § 39 (Davidson Supp.
Rep.).

%2 P 765 at 1 40 (Davidson Supp. Rep.).

933 P|_704 (2/16/11 Harless email); PL173 (Romero Contact Profile Report); PL174 (Outgoing
Correspondence Report); PL732 (1/14/11 Frank email); PL739 (1/26/11 Lee email); PL740 (Ellington
email); PL741 (Incoming correspondence); PL878 (2/7/11 webmail); PL879 (Senate website email);
PL 880 (Senate website email); PL881 (1/28/11 Governor email).

%% Trial Tr. 373:5-14 (Davis) (Day 4).

% Trial Tr. 176:25-177:5 (Mitchell) (Day 5).

9% p| 1027 (HB 1338, 2011 reg. session, as filed); Smith Dep. 132:13-133:16, 133:25-134:17.
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652. Representative Patricia Harless, who would later be selected to sponsor SB 14 in the
House, also filed voter 1D legislation, HB 112, which permitted the use of both non-photo and
photo ID. Her chief of staff, Colby Beuck, later testified that he was unaware whether
information exists about the rate of in-person voter fraud.**’

653. Mr. Beuck also testified that he was aware of opposition from minority groups to any
voter ID proposal more restrictive than current law. Mr. Beuck was responsible for ensuring that
the voter ID proposal he drafted complied with the Voting Rights Act, but he believed that HB
112 complied with the Act based on his review of Crawford v. Marion County Election Board.*®
654. Inthe 82nd Legidlature, twelve members of the Texas House and nine members of the

Texas Senate introduced voter 1D laws.®®

3. The Senate readopts special procedural rulesfor voter 1D
legislation

655. On January 19, 2011, the Senate passed Senate Resolution 36 by majority vote, which
largely carried over the Senate Rules of the previous regular session, including Rule 5.11(d) as
amended by Senate Resolution 14, i.e., the Senate Rulesin 2011 continued the special carve-out
for voter identification legislation allowing it to be called up out of order by a simple majority
vote, and providing for voter identification legisiation to be considered by the Committee of the

Whole and not by a standing committee.*® Senator Uresti testified that the rule change

%7 Beuck Dep. 17:18-18:4, 55:22-56:12, 83:3-13, June 20, 2014; PL1039 (HB 112 asfiled).

%8 Beuck Dep. 58:22-60:14, 61:22-62, 264:16-265:10, June 20, 2014.

%9 p1038 (HB 6); PL1039 (HB 112); PL1040 (HB 186); PL1041 (HB 248); PL1042 (HB 250); PL1043
(HB 401); PL1044 (HB 539); PL1045 (HB 624); PL1046 (HB 1005); PL1047 (HB 1412); PL1049 (HB
1458); PL1048 (HB 1596); PL 765 at 1 40 (Davidson Supp. Rep.).

%0 p| 173 at Rule 5.11 (Texas Sen. Rules, Jan 19, 2011), PL176 at 43-44 (Jan 19, 2011 Sen. Journal);
Hebert Dep. 153:12-20, June 17, 2014; Tria Tr. 224:19-21 (Uresti) (Day 3).
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exempting voter identification legislation from the two-thirds rule was “highly unusual.”*** Rep.
Anchiatestified that the two-thirds rule was “long atradition” in the Senate, and intended to
protect minority interests, meaning minority positions, not racial or ethnic minorities.**

656. All senators present representing majority-minority districts voted against abrogating the
traditional two-thirds procedural rule. Senator Lucio explained on the floor that he voted against
Resolution 36 because it “silences the voices of my constituents’ on special orders such as voter
1D

657. Senator Van de Putte explained that she voted against Senate Resolution 36 because it
“amounted to a proxy vote on voter ID legidlation,” which she opposed because it discriminates
against minority, low-income, and elderly voters, “while claiming to solve a problem which bill
» 944

supporters have been unable to document.

4. Governor Perry designatesvoter | D as a legislative emer gency

658. The Texas Constitution prohibits the passage of a bill within the first 60 days of a
legislative session unless it has been designated as an emergency matter.**

659. On January 20, 2011, Governor Perry submitted voter identification legislation as an
“emergency matter for immediate consideration.” This designation may have occurred at the
request of Lieutenant Governor Dewhurst.**® This designation allowed the Texas Senate to enact

SB 14 quickly to, in turn, avoid the use of chubbing to defeat the bill in the House.

91 Trial Tr. 222:8-12 (Uresti) (Day 3).

%2 Trial Tr. 353:20-354:2 (Anchia) (Day 4).

93 PL176 at 43-44 (Jan 19, 2011 Sen. Journal); PL176 at 46 (Jan 19, 2011 Sen. Journal); PL765 at ] 42
(Davidson Supp. Rep.).

94 P|176 at 46-47 (Jan 19, 2011 Sen. Journal).

% Fraser Dep. 109:5-10; PL765 at 1 43 (Davidson Supp. Rep.).

% PL004 at 54 (Sen. Journal Jan 24, 2011); Brunson Dep. 64:20-65:13, May 30, 2012; Trial Tr. 9:21-
10:7 (Davis) (Day 4).
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660. Ann McGeehan testified that she was unaware of anything related to the administration
of elections in the State of Texas that necessitated the legislature to consider voter ID legislation
in the first sixty days of session, nor could she identify any elections legidation that had been
designated as alegislative emergency prior to voter 1D in the 2011 session.**’

5. Senate consider ation

a. The Senate begins scripting talking points

661. On the day that the Governor designated voter identification as an emergency matter,
Lieutenant Governor Dewhurst called senators to tell them that the Committee of the Whole
would take up SB 14 the following week. At that time, at least one bill supporter, Senator Estes,
expressed concern that SB 14 was not compliant with the Voting Rights Act.**®

662. On January 21, 2011, Bryan Hebert sent an email to other senate staff to provide talking
points and arguments in support of SB 14; a chart comparing SB 14 with Texas's current law, the
Indiana photo ID law, and the Georgia photo 1D law; and an overview of preclearance under
Section 5 of the Voting Rights Act. The purported state interests he set out in support of SB 14
were identical to those that he listed in support of SB 362 in the prior session (see paragraph

111 520-21 above).**

663. On January 22, 2011, Bryan Hebert sent an email to other senate staff expressing
skepticism about the likelihood that SB 14 would be precleared under the Voting Rights Act, and
suggesting the addition to SB 14 of further forms of photo ID, including photo ID issued by the

federal government and by agencies, institutions, and political subdivisions of the state, all of

%7 Trial Tr. 254:18-258:6, 276:25-277:19 (Day 5) (McGeehan).

98 PL268 (Talking Points); Dewhurst Dep. 150:17-151:8, 151:18-153:6; PL 267 (Hebert email); Hebert
Dep. 109:3-110:5, June 17, 2014; PL765 at 1 45 (Davidson Supp. Rep.).

9 Compare PL271 at 2 (“Legitimate State Interests”) (Jan 21, 2011 email) with PL205 at 3 (“This Bill
Protect Texas Voters’) (Mar. 4, 2009 email); Trial Tr. 198:220-199:5 (Hebert) (Day 8).
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which had been included in SB 362. Mr. Hebert also suggested that voter education targeted at
minority voters could assist in ensuring preclearance.*°

664. Mr. Hebert aso expressed concern with anti-Latino sentiment expressed in concert with
support for SB 14. Mr. Hebert specifically responded to a memo from the Texas Conservative
Coadlition that expressed support for SB 14 on the basis of its effect on undocumented
immigrants; he claimed that the intent of SB 14 was not “to crack down on illegals but to
generally strengthen the security and integrity of the voting process.” **

665. Mr. Hebert acknowledged that some supporters of SB 14 characterized the bill as anti-
immigrant, anti “illegals’ legislation, designed to target persons who are not U.S. citizens.
However, he was not aware of any non-U.S. citizens participating in Texas elections.**

666. Correspondence from constituents and interest groups who supported SB 14

demonstrated their belief that voter 1D legislation would combat illegal immigration.®?

b. Senator Fraser’sreliance on pollsto determinethe
impact of SB 14 on minority voters

667. In determining whether SB 14 would have a disproportionate impact on minority voters

in Texas, the bill sponsor relied exclusively on the results of polls that asked for Texans' views

%0 p| 272 (Stinson email); Trial Tr. 203:3-205:5, 205:6-12 (Hebert) (Day 8); PL765 at 45 (Davidson
Supp. Rep.).

%1 PL275 (Hebert email); PL276 (Baxter email); Hebert Dep. 198:16-19, 199:1-200:23, June 17, 2014;
PL 765 at 1 45 (Davidson Supp. Rep.).

%2 Hebert Dep. 200:12-201:16, 204:10-205:1, June 17, 2014.

93 p| 704 (Harless email); PL713 (Contact Profile report); PL714 (Outgoing correspondence report);

PL 732 (Frank email); PL739 (Lee email); PL740 (Ellington email); PL741 (Currie incoming
correspondence); PL878 (2/7/11 Governor email); PL879 (Senate website email); PL880 (Senate website
email); PL881 (1/28/11 Governor email).
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on voter 1D legidlation and on the experience of other states with photo 1D legidlation,
specifically Georgiaand Indiana.®™*

668. TheLt. Governor agreed with the bill sponsor that polling data demonstrating Texans
support of aphoto ID bill was sufficient basis to respond to bill opponents concerns that the
burdens of SB14 would fall disproportionately on minorities,*>

669. The polls on which many bill supportersrelied in advocating for SB 14 did not ask
responders about specific forms of photo identification, nor did they ask whether responders
would support avoter ID bill that disproportionately impacted a portion of the population.®®
670. The polls on which key SB14 proponents relied as evidence of public support for SB 14
asked responders only if they agreed or disagreed that registered voters should be required to
present a “government issued photo ID” or “valid photo ID” before being allowed to vote.*”
671. The polls on which key SB14 proponents relied as evidence of public support for SB 14
did not define or limit the terms “government issued photo ID” or “valid photo ID.”®® Further,
Representative Hernandez testified that constituents who were previously supportive of photo ID

switched their opinion when informed that SB14 permitted a very limited number of photo

IDs 959

% Fraser Dep. 74:4-75:8, 167:18-168:9, 251:20-253:10, July 23, 2014.

%3 Fraser Dep. 251:20-252:10; PL849; Dewhurst Dep. 178:22-24, 179:7-11.

%° Fraser Dep. 75:25-76:17, 78:9-17; Dewhurst Dep. 244:24-245:11; PL 251 (2/2011 poll); PL433 (poll);
Williams Dep. 297:23, 298:22-24, 298:22-24, 301:16-19; PL434 (poll); PL252 (poll); PL251 (poll).

%7 Trial Tr. 419:21-422:6 (Fraser) (Day 7); PL244 (Hebert email); PL433 (poll); PL247 (Fall 2010
Statewide Landscape Benchmark Survey); PL251 (poll).

98 Trial Tr. 419:21-422:6 (Fraser) (Day 7); PL244 (Hebert email); PL433 (poll); PL247 (Fall 2010
Statewide Landscape Benchmark Survey); PL251 (poll); Dewhurst Dep. 242:15-243:5; 244:22-245:11,
250:12-251:9; PL251 (2/2011 pall); PL252 (poll); Williams Dep. 298:22-24; PL434 (poll).

%9 Trial Tr. 371:8-17 (Day 4).
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672. Bill sponsors acknowledged that there are more forms of government issued photo ID
than areincluded in SB 14, and that there is no way to know how any given respondent
interpreted the term “ government issued photo ID” or “valid photo ID” (e.g. whether a
respondent understood “ government-issued photo ID” to mean a State University ID or a Texas
State Employee ID card).*®

673. Bill supporters agree that public polling — including several polls cited by bill supporters
— demonstrate that African American support of photo ID measures declined by 30% from 2009

to 2012.%1

C. Senator Fraser isunresponsiveto concernsregarding
theimpact of SB 14 on minority voters

674. On January 25, 2011, the Committee of the Whole Senate considered SB 14. Senator
Fraser asserted that the allowable forms of photo IDs under SB 14 confirm a person’s identity,
eligibility to vote, and U.S. citizenship. He later admitted in his deposition that SB 14 1D does
not confirm citizenship or Texas residency.”®

675. Senator Fraser also claimed that SB 14 simply required votersto prove their identity at
the polls, notwithstanding Texas' s then-existing law provided for (non-photo) identification at

the polls.%®®

%0 Fraser Dep. 336:11-339:4, 341:2-9, 341:25-345:2; PL 244 (Hebert email); PL433 (poll); PL247 (Fall
2010 Statewide Landscape Benchmark Survey); PL251 (poll); Dewhurst Dep. 246:4-23; PL251 (2/2011
poll); PL252 (Texas Politics pall); Williams Dep. 299:15-22, 300:11-25, 301:1-3, 300:15-17, 300:25,
301:1-3.

%! Williams Dep. 305:14-18; PL 252 (poll); Dewhurst Dep. 248:6-14; PL251 (2/2011 poll).

92 See PLO06 at 40 (COTW Transcript Vol. I1); see also Williams Dep. 115:10-23, July 29, 2014 (the
purpose of SB 14 was to prevent in-person voter fraud, which includes non-U.S. citizens who attempt to
vote). Fraser Dep. 193:22-194:25, 195:10-15, July 23, 2014; see also Trial Tr. 122:15-124:16 (Williams)
(Day 8) (non-U.S. citizens serve in the U.S. military and may be issued military 1Ds; Texas poll workers
may not be trained to distinguish among at least 10 types of military IDs; U.S. citizenship certificates may
not contain arecent picture of the holder). Id. 195:1-6.

%3 P 006 at 60, 95, 158, 159, 191 (COTW Transcript Vol. I1); Patrick Dep. 47:11-16, July 11, 2014.
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676. Senator Fraser’s chief of staff testified that Tribal |Ds were excluded from SB 14
because, after attempting some perfunctory Google searches, she could not determine how many
Native American tribes were located in Texas and concluded that “tribal IDs are too broad and
easy to be faked.” %

677. Senator Fraser also asserted that SB 14 was modeled after the Indiana photo ID law but
conceded in the same hearing that SB 14 permits fewer photo |Ds than the Indiana photo ID law
and that he was unaware of whether Indiana’s law permitted use of student |Ds.*®

678. Senator Van de Putte asked whether any studies had been conducted on the impact of SB
14 on Latino and African-American voters, and Senator Fraser’ s response wasthat SB 14 is
based on models approved by the Supreme Court and precleared by the Department of Justice.*®
679. When Senator West asked whether Senator Fraser was aware of research on whether the
burdens of photo ID requirements fall disproportionately on racial minorities, Senator Fraser
pointed to non-SB 14-specific public opinion polling as indicating that African-American and
Hispanic Texans support photo 1D requirements as well as the experience in other states.*’

680. Senator Fraser and other bill supporters did not undertake any analysis of the impact of
SB 14 on minority voters, nor were they aware of any such analysis.*®

681. When Senator West asked whether the bill asfiled was the least restrictive means to
accomplish its goal of preventing voter identification fraud, Senator Fraser indicated that he was

not sure whether or not that was the intent.%°

%% McCoy Dep. 261:20-25, 262:1-5.

%3 P 006 at 96, 188-89 (COTW Transcript Vol. I1)

%6 P 006 at 8, 44-45 (COTW Transcript Vol. 11); Dewhurst Dep. 175:2-176:14.

%7 P|_006 at 162-166 (COTW Transcript Vol. I1); Dewhurst Dep. 175:2-12, 177:19-180:10, 180:24-
181:12.

%8 Fraser Dep. 167:18-168:9, July 23, 2014; Patrick Dep. 120:10-21, July 11, 2014.
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682. Senator Fraser and his staff did not conduct analysis on whether or not voter turnout in
Texas had declined because of voter concerns about election fraud, nor were they aware any
external analysis that would support that concept.””

683. Senator Ellis asked Senator Fraser whether he would object to adding a provision in the
bill requiring the Secretary of State to report annually on whether SB 14 has had aracially
disparate impact. Senator Fraser declined to agree to this request and claimed that the Supreme
Court and the Department of Justice would report on that issue.”*

684. Similarly, Senator Ellistestified at trial that when he asked for specific data on the effects
of SB 14, Senator Fraser would respond with something to the effect of “I’m not advised, ask the
Secretary of State.” During trial, Senator Ellistestified that when he would request information
from the Secretary of State he would not learn anything.””?

685. Several bill opponentstestified about the hurdles facing their constituents in accessing a
driver license office to obtain compliant photo ID. Senator Carlos Uresti stated that some of his
constituents must travel 175-200 miles round trip to a driver license office, and that his district
included eight counties without DPS offices and several more with only sporadic access.’”
During trial, Senator Uresti also testified extensively about the lack of public transportation and
high levels of poverty in his district and that he believed these issues presented obstacles to

obtaining proper identification under SB 14."* Senator Uresti testified that when he raised these

concerns during the debate over SB 14 that the responses he received were not substantive and

%9 p| 006 at 168 (COTW Val. II).

90 McCoy Dep. 139:8-17.

91 Pl 006 at 200-202 (COTW Transcript Vol. I1); see also Trial Tr. 211:4-22, 222:16-25 (Uresti) (Day 3).
92 Trial Tr. 184:15-22 (Ellis) (Day 4).

973 P 006 at 67-73 (COTW Transcript Vol. 11).

9% Trial Tr. 207:7-210:18 (Uresti) (Day 3).
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were mostly “1’m not advised” or “Y ou need to ask that question of the Secretary of the State”
even though once the bill was brought to the Senate floor only questions to other senators are
allowed.””

686. Senator Mario Gallegos pointed to the difficulties that voters lacking necessary photo 1D
would face in accessing a driver license office, such as those in inner-city Houston, where there
isno DPS office. Senator John Whitmire, an Anglo representing a majority-minority district in
Houston, spoke of hours-long waits to obtain adriver licensein his district.>

687. Senator Fraser was aware that his floor statements would be included in any review of SB
14 under the Voting Rights Act.”””

688. Catherine Engelbrecht, founder of Houston-based King Street Patriots and True the Vote,
testified in favor of SB 14. True the Vote had previously received publicity for monitoring
minority polling sitesin Houston in 2010, prompting the office of the Harris County Attorney to

investigate whether its volunteers had intimidated prospective voters.”"®

d. The Senaterefusesto adopt amelior ative amendments

689. Senators proposed 37 amendments to SB 14, 28 of which were tabled, and nine of which
were adopted.®”

690. One rejected amendment would have prohibited state agencies from charging afee for
issuance of documents used to obtain a photo ID, thereby reducing the burden of SB 14 on

indigent voters. Senator Ellis remarked that Indiana’ s photo ID law permits indigent votersto

95 Trial Tr. 212:2-16 (Uresti) (Day 3).

976 P 006 at 64-66, 82-83 (COTW Transcript Vol. I1); PL765 at 1 49 (Davidson Supp. Rep.).

" Trial Tr. 417:25-418:9 (Fraser) (Day 7).

978 P 006 (COTW Transcript VVol. I1); PL765 at 46 (Davidson Supp. Rep.).

99 Pl 013 (Tex. Sen. J., 82d Leg., Regular Sess. (5th Day Continued)); PL765 at 1 51 (Davidson Supp.

Rep.).
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obtain underlying documents to obtain a photo ID for voting free of charge, and SB 14
supporters conceded that the amendment would not have interfered with the purpose of SB 14.%%
691. The Senate rejected several amendments offered by Senator Davis to address two generd

categories of concerns levied against SB14.%!

The first category of rejected Amendments
offered by Senator Davis were designed to ensure low-income and indigent voters had accessto
photo ID at no additional cost, including Amendment No. 2 which would have required DPS to
notify al photo ID applicants that they could obtain an EIC for free and Amendment No. 12
which would have allowed indigent applicants to receive underlying documents necessary to
obtain an SB14 photo ID at no cost.®? Senator Dan Patrick, in explaining why he voted to table
this amendment, testified that he wanted the cost of obtaining underlying documentation to be
imposed on voters rather than on the State.*® The second category of rejected amendments
offered by Senator Davis were designed to ensure acceptance of photo IDs where there was an
informational discrepancy between data recorded on the photo 1D and data included on the voter
roll (such as amisspelled last name or different last names due to marriage or divorce).**

692. Other rgjected amendments offered by Senator Gallegos would have required driver
license offices to be open during evenings and Saturdays and to be accessible by busin counties

with bus service, concerns he linked to poverty and lack of vehicle accessin minority

communities.®®®  Senator Fraser repeatedly argued that SB 14 was not the appropriate bill in

%80 Williams Dep. 264:12-24, 265:15-266:21, July 29, 2014; Trial Tr. 289:15-25 (Patrick) (Day 7); PL014

(Tex. Sen. J,, 82 Leg., Regular Sess. Excerpt: SB14 at 32 (Jan. 26, 2011).

8! Trial Tr. 20:23-21:7 (Davis) (Day 4).

%2 Trial Tr. 22:20-23:23 (Davis) (Day 4).

%83 Trial Tr. 291:21-22 (Patrick) (Day 7).

%% Trial Tr. 30:21-31:7 (Davis) (Day 4) (Senator Davis discussing Amendment Nos. 39 and 40).

%> P 013 at 127 (Floor Amendment No. 26) (Sen. J. Jan 26, 2011); PL013 at 129 (Floor Amendment No.

29) (Sen. J. Jan 26, 2011); PL014 (transcript of Jan 26, 2011 floor debates); PL014 (Tex. Sen. J., 82d
(Cont’'d...)
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which to debate DPS operations, although Senator Williams conceded that this amendment
would not have interfered with the purpose of SB 14.%%°

693. Other tabled amendments would have added forms of acceptable ID used in Indiana or
Georgia s voter ID laws, including federal, state, and county-issued IDs.*®” Senator Fraser, who
moved to table these amendments, was not aware that Indiana and Georgia s voter ID laws
permitted the use of photo ID issued by state or federal agencies and institutions.*®

694. One of the tabled amendments would have allowed students at public universitiesto use
their student ID as an acceptable form of 1D.**° In response to an amendment to allow student
IDs, Senator Williams asked whether student IDs indicate lawful presence in the country, a
concern unrelated to voter impersonation. Senator Patrick conceded in deposition testimony that
a student identification card may in fact verify the identity of the holder.*® The director of
Texas's Elections Division was unaware of any allegations that student ID had been used to
commit voter fraud. *! Senator Ellis, who offered the amendment, testified at trial that “those

young people, more and more, who are at our universities happen to be minorities’ and that he

believed that the legislators who opposed the amendment “knew that adriver’ slicenseis

Leg., Regular Sess. Excerpt: SB14, at 32 (January 26, 2011)).

%86 P 014 (transcript of Jan 26, 2011 floor debates); PL014 (Tex. Sen. J., 82d Leg., Regular Sess. Excerpt:
SB14, at 20, 23, 28 (January 26, 2011)); Williams Dep. 264:12-24, 275:21-276:3, 278:21-279:2, July 29,
2014.

%7 PL013 at 124 (Floor Amendment No. 21) (Sen. J. Jan 26, 2011); PL013 at 123 (Floor Amendment No.
19) (Sen. J. Jan 26, 2011); PL124 (transcript of Jan 26, 2011 floor debates); PL014 (Tex. Sen. J., 82d
Leg., Regular Sess. Excerpt: SB14, at 9-11 (January 26, 2011)); PL0O13 at 126 (Floor Amendment No. 24)
(Sen. J. Jan 26, 2011); PL014 (Tex. Sen. J., 82d Leg., Regular Sess. Excerpt: SB14, at 18 (January 26,
2011)).

%8 Fraser Dep. 128:6-15, 248:16-23, 275:11-14.

%9 Trial Tr. 177:22-178:14 (Ellis) (Day 4).

9% patrick Dep. 74:13-23, July 11, 2014.

91 McGeehan Dep. 142:11-14, June 18, 2014,
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something that a good number of minorities would not have” and that “[s]tudent 1.D. would be
one easier to get.” %%

695. In response to some amendments to add forms of 1D, Senator Fraser raised concerns
about the burden that permitting additional photo IDs would place on election administrators.
However, he raised no such concern when voting to adopt an amendment that added a license to
carry aconcea ed handgun issued by DPS to the list of acceptable photo 1D.%%

696. The Senate also tabled an amendment that would have required the Secretary of State to
produce an annual report on the impact of SB 14’ s photo ID requirements on minority voters, the
number of eligible voters without requisite SB 14 ID, and the average wait time to obtain a photo
ID at adriver license office.” Senator Ellis, who offered the anendment, testified that the
amendment would not have delayed the implementation of SB 14, weakened the requirements of
SB 14, or had any fiscal impact unless the amendment was funded.”® Senator Ellis testified that
the amendment would have documented whether SB 14 had a discriminatory impact.”®

697. The Senate also tabled an amendment that would have allowed for same-day registration
of voters. Senator Ellis, who offered the amendment, testified that the purpose of the amendment
had been to increase voter participation.*’

698. The Senate unanimously adopted an amendment offered by Senator Duncan that would

have counted provisional ballots cast by voters who attested that they are indigent and lack SB

92 Trial Tr. 178:15-179:2 (Ellis) (Day 4).

993 PLL013 at 123 (Floor Amendment No. 18) (Sen. J. January 26, 2011); PL014 (transcript of January 26,
2011 floor debates); PL014 (Tex. Sen. J., 82d Leg., Regular Sess. Excerpt: SB14, at 11, 16 (January 26,
2011)).

94 PL013 at 130 (Floor Amendment No. 30) (Sen. J. January 26, 2011).

5 Trial Tr. 183:16-184:3 (Ellis) (Day 4).

9% Trial Tr. 183:8-13 (Ellis) (Day 4).

97 Trial Tr. 180:22-181:17 (Ellis) (Day 4).
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141D, but this provision was stripped from SB 14 prior to final passage. Senator Duncan offered
this amendment because it tracked the Indiana voter ID law approved by the U.S. Supreme
Court.*®

699. On January 26, 2011, the Senate voted to pass SB 14 as amended, including exemptions
for voters over the age of 70 and voters who had proof of adisability from adoctor. No minority
senator voted in favor of passage and almost all Anglo senators voted in favor.®® Senator Ellis
testified that there was no effort made by Senator Fraser or Lieutenant Governor Dewhurst to
work with senators who represented minority communities to address their concerns about SB
14.1000

700. Onthedate of the Senate’' s passage of SB 14, Lieutenant Governor Dewhurst issued a
press release stating that SB 14 would “increase public confidence in our election process by
ensuring only U.S. citizens—who are legally eligible—vote in Texas elections.” '

701. After the bill passed the Senate, Bryan Hebert drafted and circulated a memo to select
Senate staff summarizing the Senate-passed version of SB 14 in which he described it as “the

strictest photo 1D law in the country.”*%

9% PL013 at 137 (Floor Amendment No. 40) (Sen. J. Jan 26, 2011); Duncan Dep. 202:17-203:19, 202:22-
25, 204:3-205:1, Aug. 28, 2014. This amendment if adopted would have reduced the burden on poor
voters, without interfering with the efficacy of the bill, but it was stripped from SB 14 prior to its final
passage. Trial Tr. 196:11-197:23 (Day 8); (Hebert) (Day 8); Hebert Dep. 220:4-10, 220:24-221:6,
221:21-23, June 17, 2014,

%9 p| 016 (SB 14 as engrossed in by the Senate); PL013 (Tex. Sen. J., 82d Leg., Regular Sess,, at 140
(5th Day Continued)); PL765 at 151 (Davidson Supp. Rep.).

1000 Trial Tr. 186:21-187:4 (Ellis) (Day 4).

1001 By 279 (LG press release 1/26/2011); Dewhurst Dep. 221:4-222:12.

1002 P 234 (bill summary); Trial Tr. 209:24-211:24 (Day 8); (Hebert) (Day 8); Hebert Dep. 260:24-
261:13, June 17, 2014.
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e Withholding of data on theimpact of SB 14
702. On January 24, 2011 (two days before the Senate passed SB 14), Senator Duncan’ s staff
member Jennifer Fagan wrote Texas Elections Director Ann McGeehan, to ask whether the
Secretary of State or county election officials collected information on the ethnicity of registered
voters. Ms. McGeehan advised Ms. Fagan that Spanish surname data was available, but Ms.
McGeehan is unaware if she provided it to Ms. Fagan.’® The Elections Division routinely used
Spanish surname analysis. %
703. Asof January 25, 2011 the Elections Division had anticipated that the Department of
Justice would seek information about the impact of the bill on minority voters because that
information is at the core of the analysis under the VVoting Rights Act.**®
704.  Prior to January 25, 2011, the Division had only analyzed the total number of registered
voters who had not supplied either adriver license or socia security number when they
registered to vote. The Division did not conduct a Spanish surname analysis of Texas voters
who lack arecord in the DPS driver license database until it did so at the request of the
Department of Justice after the State had submitted SB 14 for preclearance under the Voting
Rights Act.'%%®
705.  During her testimony on January 25, 2011, Ms. McGeehan noted that Senator Williams
had previously requested an analysis of the TEAM database and the DPS driver license database

to determine who among registered voters did not have a DPS record for a Texas driver license

or personal ID, and Senator Williams asked Ms. McGeehan at the hearing for a status report

1003 P 325 (McGeehan email); McGeehan Dep. 47:11-51:20, June 18, 2014.

1004 Trial Tr. 258:23-259:21 (McGeehan) (Day 5).

1005 M cGeehan Dep. 63:6-64:20, June 18, 2014.

1006 1 cGeehan Dep. 56:7-11, 57:2-15, 63:6-12, 75:19-76:19, June 18, 2014; see {1 626, supra; Trial Tr.
289:23-290:11 (McGeehan) (Day 5).
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concerning the analysis. Ms. McGeehan responded that she hoped to have that information by
week’s end (January 25, 2011 was a Tuesday). Asindicated, the Senate proceeded to pass SB 14
the next day without waiting for the results of this analysis.*®’

706. That sameday, January 25, 2011, the Secretary of State’s IT department conducted
comparisons of the voter registration database and a DPS database extract to determine the
number of registered voters without arecord in the Texas driver license database. Thisanalysis
identified between 678,560 and 844,713 registered voters did not match arecord in the Texas
driver license database, and Ms. McGeehan drafted a summary of the results.'*%®

707.  Shortly after February 1, 2011, Ms. McGeehan discussed this analysis and the results
with her superior, Deputy Secretary of State Coby Shorter, and with John Sepehri, general
counsel to the Secretary of State. She understood that Mr. Shorter and Mr. Sepehri would
transmit the analysis to Senator Williams, and she did not provide the analysis herself to the
Lieutenant Governor or any legislator.®®

708. Ms. McGeehan believed that the analysis was the most accurate analysis that the
Elections Division was capable of producing, and she was comfortable providing the analysis to
the legidature with the caveat that although the Office of the Secretary of State cannot answer

the question precisely, “we can provide an estimated range of voters who appear not to have

been issued a TDL/personal identification card by the DPS.” 10

1007 p| 006 (Senate Committee of the Whole Transcript, January 25, 2011, at 446-47, 490); McGeehan
Dep. 170:15-173:11, May 31, 2012; Trial Tr. 128:15-129:25 (Williams) (Day 8).

1008 McGeehan Dep. 65:2-13, 66:11-20, 68:15-70:13, June 18, 2014; Guyette Dep. 21:21-23:15, 33:24-
34:15, 34:16-35:12; PL432 at 3 (McGeehan email re: Query to Identify Voters with no TDL/ID).

10% McGeehan Dep. 173:12-19, May 31, 2012. McGeehan Dep. 13:25-14:12, 66:11-20, 78:24-79:24,
80:14-81:9, June 18, 2014.

1010 Trigl Tr. 286:18-287:6, 290:17-292:25 (McGeehan) (Day 5).
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709. Prior to the passage of SB 14 by the Senate, the Lieutenant Governor received a briefing
by his staff that between 3 to 7 percent of Texas voters did not have a Texas driver license or
persona 1D, afigurein line with the SOS analysis. The Lieutenant Governor did not request or
receive information concerning race or Spanish surname of the registered voters lacking a Texas
driver license or personal 1D.***

710. Ms. McGeehan did not know that the Elections Division analysis had been provided to
the Lieutenant Governor, and believes that the legislature did not learn of the analysis during the
2011 legislative session.'0*?

711. Although Senator Williams did not recall whether he received the analysis requested
from the Secretary of State’s office, and notwithstanding his testimony that his staff generally
followed up on requests from resource witnesses, Senator Williams testified that his staff never
obtained the report.’%*3

712.  On February 25, 2011, Ms. McGeehan sent an email to the House sponsor of SB 14, Rep.
Harless, and her chief of staff, Colby Beuck, in which she wrote that the Division’s I T
department was analyzing the number of registered voters who had not been issued a Texas
driver license or personal ID card and hoped to have the analysis completed by February 28.
However, this analysis had been completed since February 1 and remained pending with Deputy

Secretary Shorter and General Counsel Sepehri

10 Trial Tr. 69:21-70:11, 73:13-74:11 (Dewhurst) (Day 7); Dewhurst Dep. 186:13-187:13, 188:12-

191:21, 194:2-7.

1012 See M cGeehan Dep. 80:14-22, 82:19-24, 84:19-24, June 18, 2014.

1083 Trial Tr. 129:10-19 (Williams) (Day 8); Williams Dep. 246:7-249:9, 252:23-253:5, 256:15-20, 257:4-

12, 261:9-12, July 29, 2014; see also Dewhurst Dep. 185:2-19, July 29, 2014 (assumed that the Secretary

of State' s office would have been conducted analysis requested by Senator Williams and provided it to

him).

1014 B 260 (email re HAVA dollars availability); Trial Tr. 293:6-10, 293:24-294:15, 294:20-295:22,
(Cont’'d...)

199



Case 2:13-cv-00193 Document 610 Filed in TXSD on 09/18/14 Page 205 of 353

713.  Ms. McGeehan also sent to Mr. Beuck the number of voters who did not have a driver
license number associated with their voter record, afigure that does not accurately reflect
whether voters possessed current, valid ID because the inclusion of adriver license number on a
voter registration application was optional until January 2006. Even while Deputy Secretary
Shorter and General Counsel Sepehri expressed concerns to Ms. McGeehan about the accuracy
of the match analysis between TEAM and the DPS database, Ms. McGeehan continued to
disseminate this information about voters without driver license numbersin their voter records
despite that it less accurately indicated who possessed current, valid 1D.*"

714. On March 1, 2011, Ms. McGeehan appeared before the House Select Committee on
Voter Identification and Voter Fraud and testified in response to questioning by Rep. Rafael
Anchiathat her IT department was attempting to identify appropriate matching criteriafor
identifying registered voters lacking a Texas driver license or ID. In truth, however, the IT
department no longer had control of the data.’**®

715. Ms. McGeehan testified that she had likely sought authorization from Deputy Secretary
Shorter and General Counsel Sepehri to release the results of the matching analysisto at the
House hearing on SB 14, but her request was denied without a substantive reason.*

716. Ms. McGeehan cannot identify any other instance where she had completed analysis at

the request of the legislature and then did not provide the analysis to the legislature.’*8

297:10-298:4 (McGeehan) (Day 5).

1015 By 261 (email re voters without driver’s licenses).

1016 By 021 (House Committee on Voter |dentification and Voter Fraud Hearing, March 1, 2011, at 228-
67); Trial Tr. 300:20-302:4 (McGeehan) (Day 5).

101 Trial Tr. 302:16-304:16 (McGeehan) (Day 5).

1018 Trial Tr. 304:21-25 (McGeehan) (Day 5).
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717. Mr. Shorter testified that he recalls several matching exercises but that his staff was not
comfortable with the accuracy of the results. He does not remember who on his staff was
uncomfortable with the results. Mr. Shorter, the number two person in charge of electionsin the
State of Texas, stated that it was not his role to suggest to the staff that the matching results
should be distributed with a disclaimer about possible inaccuracies. He does not remember his
staff making this suggestion.'**

718. Mr. Shorter likewise does not remember whether he discussed with staff consulting with
outside I T professionals on matching protocols, 1%

719. Mr. Shorter does not recall whether these concerns about the accuracy of the match
results were recorded in writing at any time prior to the Section 5 submission to DOJ.*%

720.  Mr. Shorter is not aware whether the results of the matching analysis were provided to

anyone outside the Secretary of State’ s office while SB 14 was being considered.’*%

6. House consider ation of SB 14

721. OnJanuary 27, 2011, the House received SB 14. Representative Trey Martinez Fischer,
who has represented House District 116 for the last fourteen years and currently chairs the
Mexican American Legislative Caucus, characterized as “divisive” and “anti-Hispanic” several
issues the House considered in 2011, such as redistricting, English only initiatives, sanctuary
cities, and rolling back the Affordable Care Act, which was significantly benefitting the Hispanic
population.’®® This“tense” legislative climate came on the heels of the 2010 Census, which

recorded the dramatic growth of Hispanicsin Texas between 2000 and 2010. Rep. Martinez

1019 ghorter Dep. 11:9-14, 85:10-86:24.

1020 shorter Dep. 93:2-93:13.

1021 Shorter Dep. 88:9-90:4.

1022 shorter Dep. 100:16-101:2.

1923 Trial Tr. 93:1-16, 98:4-99:3 (Martinez Fischer) (Day 1).
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Fischer categorized these legislative proposalsin 2011 as “working against the growing
demographic.” 1%

722.  On February 9, Speaker Straus announced the formation of a unique “fast track” Select
Committee on Voter Identification and Voter Fraud that would consider only one bill: SB 14.1%®
Bill opponents asserted that this process circumvented time-honored legislative traditions in an
unfair effort to prevent meaningful negotiation to amend the bill .29%

723.  Speaker Straus handpicked each member of the Select Committee; the Speaker had less
control over the membership of the standing House Elections Committee, to which he sent all
other voter ID and voter fraud bills. "%’

724.  Speaker Straus chose Rep. Harless to serve as House sponsor of SB 14.1%%

725. InFebruary, 2011, Rep. Harless solicited suggestions from Advocacy, Inc., adisability
rights organization, on a standard by which to define disability under SB 14. Rep. Harless
supported including a disability exemption in voter 1D legidlation, notwithstanding opposition
from some constituents.®® Rep. Harless's chief of staff, Colby Beuck, could not recall having

sought input from any other interest group, besides Advocacy, Inc., on changes to the language

of SB 14.1°%

1024 Trial Tr. 97:11-98:3, 99:4-15 (Martinez Fischer) (Day 1).

1025 P 666 (SB 14 bill history); PL1025; PL608 (Straus press release); Fowler Dep. 146:10-147:1; D.
Davis Dep. 141:19-142:20, 2012; Trial Tr. 108:6-11, 108:16, 239:14-21 (Martinez Fischer, Veasey) (Day
1).
1026 Trjgl Tr. 103:11-19, 108:17-109:19, 241:15-22 (Martinez Fischer, Veasey) (Day 1); Tria Tr. 354:3-8
(Anchia) (Day 4).

1927 Straus Dep. 50:22-54:21, June 11, 2012; Straus Dep. 24:3-9, June 23, 2014; Trial Tr. 108:11-16
(Martinez Fischer) (Day 1).

1028 Harless Dep. 223:4-224:11, June 13, 2012.

1029 Bayick Dep. 109:5-113:22, June 23, 2014.

1030 Beyck Dep. 113:22-114:15, June 23, 2014.

202



Case 2:13-cv-00193 Document 610 Filed in TXSD on 09/18/14 Page 208 of 353

726. On March 1, 2011, the House Select Committee on Voter Identification and Voter Fraud
held a hearing on SB 14. Testimony included a voter who claimed that a photo ID bill was
necessary to prevent non-citizens from voting and who, when pressed to provide supporting
facts, asserted that SB 14 would “fix the problem whether it exists or not.” Other witnesses
explained that ID requirements would adversely impact minority voters and that voters were
unlikely to validate provisiona ballots by traveling to a county office after an election.***

727. On March 21, 2011, SB 14 was placed on the House' s Emergency Calendar and debated
that same day.’®* Rep. Harless explained that the bill addresses only voter impersonation and no
other voter fraud.’®* Rep. Anchia observed that during the development of voter ID legislation
in the Texas legislature, the justification for such legislation had shifted from preventing voter
impersonation, to concern about “illegal aliens coming across the border and voting,” to
increasing the integrity of elections.’®* Similarly, Rep. Martinez Fischer testified that
throughout the legidlative sessions supporters shifted the rationale for the bill from preventing
election improprieties to protecting the integrity of the ballot box to preventing noncitizens from

1035

illegally voting.

1031 B 666 (SB 14 bill history); Bonnen Dep. 44:24-45:2; PL021 (House Committee on Voter
Identification and Voter Fraud Hearing, March 1, 2011, at 55); PL021 (House Committee on V oter
Identification and Voter Fraud Hearing, March 1, 2011, at 123-25); PL021 (House Committee on Voter
Identification and Voter Fraud Hearing, March 1, 2011, at 126-27).

1032 p| 030 at 1969 (House Journal, 3/21/2011); PL666 (SB 14 bill history).

1033 p| 031 (House Chambers Floor Debate, March 21, 2011, at 7 at 1995).

1034 B 031 (House Chambers Floor Debate, March 21, 2011, at 11-12); see also PL031 (House Chambers
Floor Debate, March 21, 2011, at 39 (narrative started with “allegations of busloads of undocumented
immigrants coming and voting in our elections and stealing our elections’); Trial Tr. 318:14-326:2
(Anchia) (Day 4).

1935 Trial Tr. 103:20-104:24 (Martinez Fischer) (Day 1).
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728. Rep. Anchiabelieved that supporters of SB 14, in focusing on “non-citizen voting,” were
targeting Hispanics.’®® SB 14 was one among other bills introduced in 2011, including bills that
specified English as the state’ s official language— HB 176 by Jim Jackson, HB 301 by Leo
Berman, and HB 81 by Dan Flynn—that were perceived as anti-L atino.'**’

729. Throughout the 2011 session, immigration issues, non-citizens voting, and the alleged
need for anew photo ID law were linked, both in discussions and in bills, causing concern
among Latinosin the legislature.’®® Although constituents likewise expressed these concerns to
their elected officials, bill supporters did not attempt to determine whether these concerns were
valid. ¥

730. Rep. Aaron Pefia, one of the few Latino Republicans, was worried about this connection,
and said at one point: “The tone of the debate is basically saying, ‘Wedon't want you. . .. This
isawar over our culture. These people bring diseasesinto our country.”” He also tried, he said,
while alone with his Republican colleagues to tone down the racial aspects of the debates.*?
731. Bill opponents also noted that there were virtually no prosecuted cases of voter

impersonation at the pollsin Texas.'® Rep. Anchia observed that notwithstanding Rep.

Harless' s purported concern that voter fraud would cancel |legitimate votes, she had never filed a

1036 Anchia Dep. 59:13-19, 2012; see also Trial Tr. 318:14-320:5 (Anchia) (Day 4).

1037 p| 765 at 57 (Davidson Supp. Rep.); PL940 (HB 176); PL941 (HB 301); PL939 (HB 81).

1038 Straus Dep. 95:12-18, 2014; see also Riddle Dep. 99:15-100:2 (purpose of voter ID billsin part isto
prevent illegal immigrants from voting), 151.:7-25 (Rep. Riddle is amember of the Texas Conservative
Cadlition), June 18, 2014; Tria Tr. 112:2-22 (Martinez Fischer) (Day 1); Tria Tr. 369:12-371:2
(Hernandez) (Day 4).

1039 gpe e.g., Straus Dep. 94:6-24, 2014; Riddle Dep. 163:11- 21, 178:3-179:16, 2014.

1090 By 765 at 57 (Davidson Supp. Rep.); see also Trial Tr. 370:16-371:2 (Hernandez) (Day 4) (trial
testimony of Hispanic State Rep. Ana Hernandez echoing concerns raised by Rep. Pefia).

1041 B 031 (House Chambers Floor Debate, March 21, 2011, at 36-37; see also PL031 (House Chambers
Floor Debate, March 21, 2011, at 40-42 (absence of documented cases of voter impersonation); Straus
Dep. 140:13-20, June 23, 2014 (unaware of any specific incidents of in-person voter fraud anywherein
Texas or anywhere in the United States).
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bill to address voter fraud associated with mail-in ballots —the most prevalent type of voter fraud
in Texas.'®? Consequently, SB 14 would not address lowered confidence in elections caused by
mail-in ballot fraud.’®*® Rep. Harless repeatedly stated, in a conclusory manner, that this was not
the appropriate venue in which to discuss mail-in ballots.***

732. Representative Harless later testified that she could not identify a single voter who had
not voted due to concern that voter fraud would cancel his or her vote.'**

733. During House floor debate, Rep. Anchia expressed concern about the impact of SB 14 on
the poor, and on African Americans and Hispanics, and asked whether Rep. Harless was aware
of any studies conducted by a state agency to project the number of voters who lack requisite
photo 1D and the percentage of these voters who are African American or Hispanic.'®*
Although Harless stated that she was not “advised,” the Secretary of State’s office — as discussed
above — had analyzed the number of voters who lack requisite photo ID (drivers licenses and

1047

state ID) amost two months before the hearing™ " and could easily have conducted a Spanish

1048

surname analysis of those voters. Speaker Straus was likewise unaware of any analysis

conducted as to the availability of photo ID by racial group.'®*
734. Rep. Anchia also asked whether SB 14 might reduce L atinos and African Americans

electoral power. Rep. Harless's response mirrored Sen. Fraser’ s response to a similar question:

102 p| 031 (House Chambers Floor Debate, March 21, 2011, at 21, 2008); see also PL031 (House
Chambers Floor Debate, March 21, 2011, at 41-42 (70% of AG'’ sinvestigations were mail-in ballots).
1043 P 031 (House Chambers Floor Debate, March 21, 2011), at 43.

10 p|_031 (House Chambers Floor Debate, March 21, 2011), at 21-22.

10%5 Harless Dep. 113:24-114:3, June 20, 2014.

1046 B 031 at 35 (House Chambers Floor Debate, March 21, 2011); PL031 at 46-47 (House Chambers
Floor Debate, March 21, 2011).

1047 See 9 702-720, supra.

10%8 See 91613, 702, supra.

10% straus Dep. 47:14-18, 97:23-99:1.
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that SB 14 would increase turnout of al votersin Texas based on increasesin turnout in Georgia
and Indiana after those states had enacted voter 1D laws.*®

735. During the debate, Rep. Martinez Fischer raised a Constitutional point of order, which
could have prevented the bill’ s passage. While the point of order was overruled, the conference
committee replaced the disputed language with a new provision that had not been in either the
House or Senate passed versions of the bill 2%

736. Rep. Anchianoted that the discussion of a voter fraud epidemic did not make sense given
the lack of voter impersonation evidence. He recounted telling his colleagues on the House
floor, “I worry, members,that this is about something else and not about integrity of the

bal |0t.” 1052

7. The Houserefuses to adopt amelior ative amendments

737. Reected by the House were amendments that would have waived all fees for documents

1053 reimbursed low-income Texans

to obtain adriver license or personal ID for voting purposes;
for travel costs related to obtaining photo ID for voting purposes;®* allowed the use of student
photo 1D cards;'®® allowed the use of photo ID cardsissued by the federal government, or an

agency, institution, or political subdivision of the state;'*° allowed voters to sign an affidavit

confirming the voter’ sidentity and cast aregular ballot in lieu of having to cast an absentee

1050 Compare PL031 (House Chambers Floor Debate, March 21, 2011), at 36-37 with PL006 (Fraser’s
similar response, discussed 11 677-679, supra).

1051 Trigl Tr. 107:16-112:1 (Martinez Fischer) (Day 1).

1052 Trial Tr. 342:1-343:3 (Anchia) (Day 4).

1053 p| 034 (Tex. H.J., 82d Leg., Regular Sess,, at 969-70 (40th Day)) (Amendment No. 15).

1054 p| 034 (Tex. H.J., 82d Leg., Regular Sess., at 1009-12 (40th Day)) (Amendment No. 50).

1055 P 034 (Tex. H.J,, 82d Leg., Regular Sess., at 979 (40th Day)) (Amendment No. 23); Trial Tr. 105:23-
106:2 (Martinez Fischer) (Day 1).

1056 B 034 (Tex. H.J., 82d Leg., Regular Sess., at 980-81 (40th Day)) (Amendment No. 25); Trial Tr.
105:20-23, 246:16-247:4, 255:5-13 (Martinez Fischer, Veasey) (Day 1) (Representative Veasey testifying
that he can enter the White House using his Congressional 1D, but cannot vote in Texas with that 1D);
Trial Tr. 372:11-19 (Hernandez) (Day 4).
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ballot;**and allowed for the use of expired 1Ds.*®® According to Representative Martinez

Fischer, these proposals “fell on deaf ears.”*®®

Rep. Anchia offered an amendment tasking the
Secretary of State to conduct an analysis regarding the impact of SB 14 on minorities, an
amendment that “didn’t even quarrel ... with the substance of the bill,” but was nonetheless
tabled.'®

738. Speaker Straus later could not identify any reason for the exclusion of federal and state
employee IDs from SB 14.'®' He had no concerns with the use of federal employee IDs or
student | Ds issued by Texas higher educational institutions, for voting.’*®® He was unaware of a
student 1D ever having been used for fraudulent purposes for voting in any election in Texas.'*®
And he did not know why an 1D’ s expiration date would be indicative of the cardholder’s
identity.*%®

739. Although an amendment was adopted to target voter education at low-income and
minority voters, it was removed in the subsequent House-Senate conference.’®° The majority of
amendments proposed by bill opponents were tabled.**®®

740. When later asked about several amendmentsto SB 14 that she had voted to table, Rep.
Harless could not explain her votes or what the amendments purported to accomplish, nor could

she identify her position on the anendments.'*’

1957 Trial Tr. 242:22-243:6 (Veasey) (Day 1) (amendment offered by Representative Veasey); Trial Tr.
372:3-9 (Hernandez) (Day 4) (amendment offered by Representative Hernandez).

1058 p| 034 (Tex. H.J., 82d Leg., Regular Sess., at 976-77 (40th Day)) (Amendment No. 19).
1059 Trial Tr. 105:1-106:11 (Martinez Fischer) (Day 1).

1060 Trigl Tr. 331:22-332:21 (Anchia) (Day 4).

1061 Straus Dep. 116:4-8, June 23, 2014.

1062 Straus Dep. 46:10-47:7, 115:17-116:8, 116:21-117:2, June 23, 2014.

1063 Straus Dep. 117:3-6, June 23, 2014.

1064 Straus Dep. 122:6-13, June 23, 2014.

1055 p| 034 (Tex. H.J.,, 82d Leg., Regular Sess,, at 982 (40th Day)) (Amendment No. 27).
1066 Beyick Dep. 236:22-25, June 23, 2014.
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741. Inaddition to rejecting these amendments, the House also removed from SB 14 the
provision alowing indigent voters' provisional ballots to be counted without showing photo 1D
and the exemption for voters over the age of 70.°®® The vote on final passage of the bill in the
House reflected the same pattern of racial polarization asin the Senate vote.

742. Rep. Anchiatestified that by the time the House voted on the bill, “very few” of the
questions raised regarding SB 14’ s potential negative impact on minority voters had been
answered by the bill’ s supporters, and that any answers they did receive were evasive or
otherwise nonresponsive.’®”® Rep. Anchiatestified that he believed that SB 14 was “baked,”
meaning that it was “adone deal” and that no ameliorative amendments were ever intended to be
considered.'*"*

743. Rep. Anchiatestified that approximately 25 percent of his district livesin poverty.'*’
Rep. Anchiatestified that almost 2.5 times as many of his constituents rely on public
transportation than the state average, and that a significant portion of his constituency hold
hourly wage jobs.®”® Given these hurdles, Rep. Anchiatestified that SB 14 would adversely

affect his constituents.**"

1067 Harless Dep. 66:24-76:10, June 20, 2014.

1058 p| 034 (Tex. H.J.,, 82d Leg., Regular Sess., at 982-984 (40th Day)) (Amendment No. 28); PL034
(Tex. H.J,, 82d Leg., Regular Sess,, at 961-62 (40th Day)) (Amendment No. 7)].

1069 B 119; PL765 at 60 (Davidson Supp. Rep.).

1970 Trial Tr. 338:16-339:3 (Anchia) (Day 4).

197 Trial Tr. 339:8-16 (Anchia) (Day 4).

1972 Trial Tr. 315:23-316:6 (Anchia) (Day 4).

1973 Trial Tr. 341:10-22 (Anchia) (Day 4).

1974 Trial Tr. 341:23-25 (Anchia) (Day 4).
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8. Conference Committee consider ation of SB 14

744. Lieutenant Governor Dewhurst appointed Senate conferees to the conference committee
to resolve the differences between the Senate and House-passed versions of SB 14.2°7

745. The provision enacted as part of SB 14 creating the new Election Identification
Certificate (“EIC”) was not inserted into SB 14 until the conference. The conference committee
bill did not specify the information to be required of EIC applicants but instead, permitted DPS
to make that determination.®”® Mr. Hebert wasinvolved in crafting the EIC provision but was
unableto recall in deposition any analysis of the practical costs and fees that a voter would need
to pay in order to obtain and EIC.2%"" Speaker Straus later conceded that underlying documents
are not free and that requiring a voter to pay $22 for abirth certificate burdens the right to
vote.® Similarly, Senator Williams later agreed that to obtain an EIC a voter must take time to
go to a DPS office (which may include time off from work) and that voters will incur acost in
order to drive to DPS, be it gasoline or public transportation, which some voters may not be able
to afford.’*"”

746. Rep. Anchiadescribed the creation of the EIC during the conference committee as
“unusual” inthat it went “outside of the bounds’ of harmonizing the House and Senate hills, and
instead came back with “acompletely different” piece of legislation that had not been vetted or

debated.'*®°

1975 Hebert Dep. 238:4-9, June 17, 2014.

1978 Trial Tr. 280:7-282:6 (McGeehan) (Day 5).

197 Trial Tr. 213:21-23, 215:11-14 (Hebert) (Day 8).

1978 Straus Dep. 129:19-25, 133:23-134:10, 2014.

197 Williams Dep. 170:24-171:8, 174:22-175:2, 176:13-20, July 29, 2014.
1080 Trial Tr. at 354:9-20 (Anchia) (Day 4).
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747. Theversion of SB 14 that emerged from conference excluded the Senate’' s provision for
counting the vote of an individual who signed an affidavit claiming alack of 1D due to indigence
and also excluded the House provision targeting voter education at low-income and minority
voters,'%!
748. On May 9, the Senate reported out its final version of SB 14. The House approved the
bill shortly thereafter, and Governor Perry signed SB 14 into law on May 27, 2011.%0%

E. The Choicesthat the Legislature M ade

749. The specific changes that the legislature made in making voter 1D legislation more
restrictive from 2005 to 2011 could be expected to disproportionately affect minority voters,
based on Census and other data that was publicly available at the time.**®

750.  For instance, the legislature eliminated government employee IDs. African Americans
and Latinos are overrepresented among government workers in Texas as compared to whites.1%*
Specifically looking at registered voters, Dr. Lichtman found that 16.2% of Black registered
voters and 12.0% of Latino registered voters are government employees, while only 6.3% of
white registered voters are government employees. This means that Black and Latino registered
voters are 157% and 90% more likely to be government employees than white registered

voters,10%°

1081 P 044 (signed version of SB 14).

1982 By 666 (SB 14 bill history); PL044 (signed version of SB 14).

1083 p| 772 at 23-24 (Lichtman Rep.); Trial Tr. 97:11-98:1 (Martinez Fischer) (Day 1); Trial Tr. 60:8-17
63:14-20, 66:19-67:12, 135:2-20, 81:6-82:18 (Lichtman) (Day 4).

1084 Trial Tr. 143:18-145:6 (Lichtman) (Day 4).

1085 p| 772 at 27-29 (Lichtman Rep.); Trial Tr. 60:18-62:17 (Lichtman) (Day 4).
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751. Thelegidature also eliminated student I Ds as acceptable forms of photo ID. African
Americans and Latinos are overrepresented among students in Texas, as compared to whites.’**®
For example, 7.9% of the Black voting age population and 8.6% of the Latino voting age
population are students at public colleges and universitiesin Texas, while only 5.9% of the white
voting age population are students. This means that voting age Blacks and Latinos are 34% and
46% more likely to be students at public colleges and universities in Texas than are voting age
whites.’®” Now that the public education system population in Texas has become majority
Latino after the most recent census this disparity is likely to increase as those students reach
voting age.**®

752. Contrariwise, the legislature added concealed handgun licenses. Although the State does
not differentiate between Hispanics and whites in the data it publishes on concealed handgun
license holders, the datathat is available shows that African Americans are underrepresented

1089

among these ID holders. Specifically, African Americans constitute 11.6% of the voting age

population, but only 5.9% of concealed carry license holders.’*®

753.  With SB 14, the legidature also eliminated the alternative of presenting two forms of

non-photo ID, most of which do not have a cost associated with obtaining them. Each of the
photo | Ds acceptable under SB 14, however, with the exception of the newly created election

identification certificate, have explicit and significant fees associated with them. For example,

concealed carry permits cost $140 to obtain and $70 to renew (or $70 and $35 respectively for

1086 Trial Tr. 62:18-63:13; 126:24-127:4; 143:18-145:6 (Lichtman) (Day 4).

1087 p| 772 at 29-32 (Lichtman Rep.).

1088 Trial Tr. 97:23-25 (Martinez Fischer) (Day 1); Trial Tr. 64:5-18 (Lichtman) (Day 4).
1089 Trial Tr. 59:15-60:6; 130:18-22 (Lichtman) (Day 4).

100 By 772 at 25 (Lichtman Rep.).
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theindigent). Texas driver licenses generally cost $25 to obtain and $25 to renew,"*" and U.S.
passports cost in excess of $100.2%%

754.  Limiting the list of acceptable IDs to those that cost money could be expected to
disproportionately affect African Americans and Latinos, who disproportionately live in poverty
in Texas.'%

755.  Also notable was the legislature’ s decision not to address mail-in voting. African
Americans and L atinos are underrepresented among seniors in Texas, while whites are
overrepresented. Among the white voting age population, 19.4% is 65 years or older; among the
Black voting age population, only 10.5% is 65 years or older; and among the Latino voting age
population, only 8.7% is 65 years or older. Datafrom 2006 and 2008 also shows that whites are
overrepresented among mail-in votersin Texas.'®

756. Inthe 2011 |legidative session, SB 14’ s proponents justified the restrictiveness of the bill,
as compared to prior voter 1D legidation, on the grounds that the bill was modeled after the
Indiana and Georgia photo ID laws. In actuality, SB 14 differed from Indiana and Georgiain
many significant ways that would be expected to disproportionately impact African Americans
and Latinos, such as by excluding student and government employee | Ds.2%%

757. Senator Fraser also stated that SB 14 limited the forms of photo 1D to make the law less

confusing and easier to implement. But Senator Fraser and other proponents had also stated that

1091 Trial Tr. 64:19-65:4 (Lichtman) (Day 4).

1092 p| 772 at 33 (Lichtman Rep.).

1093 p| 772 at 26, 33 (Lichtman Rep.); Trial Tr. 65:18-66:11 (Lichtman) (Day 4).
1094 p| 772 at 52-53, 64 (Lichtman Rep.).

1095 p| 772 at 38-40 (Lichtman Rep.).

212



Case 2:13-cv-00193 Document 610 Filed in TXSD on 09/18/14 Page 218 of 353

the Indiana law was implemented without problems, and Indiana allowed any federa or Indiana
issued ID, including student |Ds and government employee | Ds.%%®

758. Therestrictiveness of SB 14 led Bryan Hebert, General Counsel to Lieutenant Governor
Dewhurst, to conclude that it was “doubtful” SB 14 would be precleared.’®” He recommended
that the leadership revise SB 14 to reflect Georgia s statute by allowing any federal, state, or

local government-issued ID. *® The leadership did not follow this recommendation.

F. | mplementation of SB 14

759. Texas submitted SB 14 to the Justice Department for preclearance under Section 5 of the
Voting Rights Act, 42 U.S.C. 8 1973c, on July 25, 2011 but filed suit for judicial preclearance on
January 24, 2012 with the District Court for the District of Columbia while the request remained
pending.

760. In August 2012, the three-judge Section 5 court unanimously held that the state had not
met its burden under Section 5 of the VRA because it had not shown that SB 14 would not have
aretrogressive effect on minority voters. Lieutenant Governor Dewhurst did not propose any
changesto SB14, or urge the Senate to conduct hearings related to voter ID, after the decision.
The Senate did not hold any hearings about voter ID during the 2013 regular session or during

1
3’ 099

the three special sessions held in the summer of 201 nor did the Lieutenant Governor issue

any interim charges between 2011 and 2013 to study voter 1D issues.™'®

10% by 772 at 38-39 (Lichtman Rep.).

1097 p| 272: Trial Tr. 203:5-13 (Hebert) (Day 8).

1% Trial Tr. 204:11-15 (Hebert) (Day 8).

10%° Trial Tr. 289:15-25 (Patrick) (Day 7); Hebert Dep. 245:21-246:8, 246:22-247:9, June 17, 2014;
Duncan Dep. 275:16-276:11, 276:14-21, 277:17-278:9, Aug. 28, 2014.

1% pyncan Dep. 277:17-278:9.
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761. Speaker Straus and another member of the House testified in deposition that they did not
know if any consideration was given by the House to the denial of judicial preclearance.™**
762. Representative Harless was unaware of whether the legislature examined the
administration of the 2012 presidential election or whether in-person voter impersonation had
occurred during that election.™%

763.  On June 25, 2013—the day on which the U.S. Supreme Court issued its decision in
Shelby County v. Holder, 133 S. Ct. 2612, invalidating the formula that placed Texas under the

Section 5 preclearance rule—Texas started to enforce SB 14.11%

Speaker Strausis unaware of
any assessment of the impact of SB 14, asimplemented since June 2013, on minority voters.****
764. The Senate plansto examine during an interim session the implementation of SB 14,
including in the upcoming November 2014 general election. The charge will not, however,

1105

report on the impact of SB 14 on voters disaggregated by race.

G. Dr. Allan Lichtman’s Conclusions Regarding the L egislatur € s Purpose

765.  Dr. Allan Lichtman, a Distinguished Professor of History at American University,
analyzed the events surrounding the passage of SB 14 and concluded that the legislature was
motivated, at least in part, by racially discriminatory intent.*%

766. Dr. Lichtman found SB 14 was far more restrictive than the voter ID bills the legislature

had considered from 2005 to 2009 and also far more restrictive than Indiana and Georgia s photo

1101

Straus Dep. 70:4-8, 2014; see also Riddle Dep. 125:17-126:1.
192 Har|ess Dep. 137:25-138:10, June 20, 2014.

193 Trial Tr. 328:10-329:10 (Ingram) (Day 7); Dewhurst Dep. 219:4-6.

104 Straus Dep. 41:7-42:7, 43:6-13, 77:6-23, June 23, 2014.

1% Dewhurst Dep. 219:7-220:23.

106 p| 772 at 71-72 (Lichtman Rep.); Tria Tr. 98:6-99:13, 114:12-17, 133:1-134:3, 136:7-18 (Lichtman)

(Day 4).
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ID laws, upon which SB 14 was allegedly modeled.* " The restrictive deviations from the other
bills, such as the exclusion of student IDs and federal civil servant IDs, were ones that would be
expected to disproportionately hurt minority voters. The legislature had also noticeably failed to
address mail-in ballots, despite evidence of mail-in ballot fraud— a decision that would be
expected to help white voters, who disproportionately vote by mail.*%®

767. Dr. Lichtman further analyzed several other aspects of the legislative process, including
that from 2005 to 2011, the legislature did not take the obvious step of investigating the likely
impact of voter 1D legislation on minority voters even though concerns were repeatedly
raised."® He also determined that the stated justifications for SB 14 appear pretextual .***

768. Finaly, Dr. Lichtman noted a number of statements tying the political success of the
Republican Party to restricting minority voting opportunities. For example, Ken Emanuelson, a
leader of the Tea Party with close ties to the Dallas County Republican Party stated: “Well, I'm
going to be real honest with you. The Republican Party doesn’t want black people to vote if
they’ re going to vote nine to one for Democrats.” ™' Texas Congressman Kenny Marchant said:
“If you give the legal right to vote to 10 Hispanicsin my district, seven to eight of them are
going to vote Democrat.” 2

769. Dr. Lichtman concluded that SB 14 was designed to reduce the votes of African-

American and Hispanic voters and that it would have such an effect'™* by viewing: the eventsin

M7 Trial Tr. 55:17-56:16, 58:7-59:14, 69:10-75:11; 75:18-77:3, 112:6-113:12, 127:5-11 (Lichtman) (Day

4).

108 by 772 at 23-58; 64-65 (Lichtman Rep.); Trial Tr. 67:13-69:9 (Lichtman) (Day 4).

1% p| 772 at 11-12, 15 (Lichtman Rep.).

1Oy 772 at 25-43; 46-59; 65 (Lichtman Rep.); Trial Tr. 77:4-78:2 (Lichtman) (Day 4).

M Trial Tr. 96:19-97:12 (Lichtman) (Day 4).

M2 p| 772 at 65-70 (Lichtman Rep.); Trial Tr. 96:8-18 (Lichtman) (Day 4).

U3 b 772 at 70-72 (Lichtman Rep.); Trial Tr. 65:18-66:11, 80:19-82:18, 82:19-89:8, 131:2-7, 133:22-
(Cont’'d...)
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the 2005-2011 legidative process against the background of Texas's history of and ongoing

1114 1115 the

discrimination against minorities; " the state’ s patterns of racially polarized voting;

state’ s changing demographics which are leading Anglo voters to becoming a minority;**° the

comments of Republican Party leadership tying their political success directly to the restriction

1117

of minority voting rights;” " and the fact that the very same legislature enacted a redistricting

bill found to be racially discriminatory by a three-judge federal court.**®

H. Dr. Chandler Davidson’'s Conclusions Regar ding the L egislatur € s Pur pose

770. Dr. Chandler Davidson, a professor emeritus of sociology and political science at Rice
University, concluded that SB 14 was adopted with aracially discriminatory purpose.**°

771. Dr. Davidson found that efforts to adopt arestrictive voter identification law in Texas
began in 2005 at a time when Texas legislators were well aware that Hispanic voting strength
was increasing rapidly. The 2000 census data showed a significant increase in the ratio of Texas
Latinos of voting age to Whites, and the Census Bureau announced before the 2007 session that
Texas had become a minority-majority state in 2004."?° Meanwhile, the legislature was
becoming increasingly racially polarized; following the Republican landslide victory in the 2010
elections, the opponents of a photo ID requirement in the legislature were ailmost entirely African

American and Hispanic.***

134:3, 135:7-20 (Lichtman) (Day 4).

14y 772 at 5-7 (Lichtman Rep.); Trial Tr. 48:15-24, 49:14-24 (Lichtman) ((Day 4).

15 p| 772 at 10 (Lichtman Rep.); Trial Tr. 51:14-53:9, 114:7-17, 118:2-123:6 (Lichtman) (Day 4).
18 by 772 at 8-9 (Lichtman Rep.); Trial Tr. 51:2-21 (Lichtman) (Day 4).

7P| 772 at 65-70 (Lichtman Rep.); Tria Tr. 95:17-97:25 (Lichtman) (Day 4).

M8 b 772 at 18-19 (Lichtman Rep.); Trial Tr. 49:25-51:1, 55:9-16 (Lichtman) (Day 4).

19y 772 at 95 (Davidson Supp. Rep.).

120 By 765 at 95 (Davidson Supp. Rep.).

121 p| 765 at 37 (Davidson Supp. Rep.).
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772. Dr. Davidson found that as opponents of voter identification successfully blocked the
bills introduced in 2005 and each legislative session, bill supporters changed the procedures in
each successive session to minimize their opponents’ influence.**? The most unusual changein
procedures was the Senate’ exemption of voter ID legidation in the 2009 and 2011 Senate Rules
to permit such legislation to be brought for a vote by a maority vote, rather than two-thirds of
the Senators present. Procedural deviations also included the Senate’ s requirement that SB 14
and its predecessor be considered by the Committee of the Whole; the Governor’s designation of
SB 14 as emergency legidlation; the Speaker’ sreferral of SB 14 to the House Select Committee
on Voter Identification and Voter Fraud; and alteration of House procedures related to
“chubbing.” %3

773. Dr. Davidson noted that efforts to pass a photo ID requirement culminated with the
adoption of SB 14 in 2011, the strictest of the bills filed since 2005.1*#*

774. Dr. Davidson found that asin previous sessions, bill proponents refused to examineiits
likely impact on minority voters, despite repeated requests from minority legislators to do so.**%
Instead, bill proponents justified the law with talking points emphasizing voter fraud and
promoting the integrity of elections, similar to justifications previously used for the poll tax and
re-registration requirement. Virtually no cases of voter impersonation fraud addressable by SB
14 had been uncovered in Texas, despite ongoing investigations and attempts to seek it out.™%°

775. Dr. Davidson noted that supporters of SB 14 rejected almost all ameliorative amendments

introduced by minority legislators, including multiple amendments that would have expanded the

122 p| 765 at 96 (Davidson Supp. Rep.).

123 p| 765 at 11 12, 25, 30, 36, 42-44, 52 (Davidson Supp. Rep.).
1124 p| 765 at 51 (Davidson Supp. Rep.).

125 p| 765 at 50 (Davidson Supp. Rep.).

1126 p| 765 at 9 102 (Davidson Supp. Rep.).
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types of acceptable photo IDs. They even rejected amendments that would not alter the stated
purpose of the bill, such as extending the hours of operation at DPS offices, studying the impact
of SB 14 on minority voters, and waiving fees for documents needed to obtain ID such as birth
certificates."*

776. Asvoter ID billswere considered, racial and ethnic minority legislators expressed
concern about the racial climate surrounding the debate, which included some bill supporters

use of racially insensitive language and conflation of “non-citizens’ and “illegal immigrants”
with Latinos in discussing voter fraud.™# Lieutenant Governor Dewhurst argued that voter ID
legislation was needed because to stop “non-citizens” from voting and that “with eight to 12
million illegal aliens currently living in the U.S., the basic American principle of one person, one
vote, isin danger.”™® Indeed, SB 14 passed in a climate that included the continuing use of
racial campaign appeals by some legislators, and constituent appeal s to legislators demanding the
passage of voter ID legislation to stop “illegal aliens’ from voting.***°

777. Inreaching hisopinion that SB 14 was enacted with aracially discriminatory purpose,
Dr. Davidson considered Texas' s long history of voting discrimination. Dating back to the
Reconstruction, Texas has been singularly harsh in its efforts to prevent minority citizens from

voting and electing their candidates of choice.***" Passage of the Voting Rights Act has not

ended efforts to limit the ability of minority citizens to participate equally in the political process,

127 P 765 at 150 (Davidson Supp. Rep.).

1128 p| 765 at 111 21, 24, 27, 57, 89-93 (Davidson Supp. Rep.).
1129 p| 765 at 111 21, 24 (Davidson Supp. Rep.).

1130 p| 765 at 24 n. 7 (Davidson Supp. Rep.).

1131 PL765 at 11 73-78 (Davidson Supp. Rep.).
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apoint recognized by afederal court in determining that the same legislature that passed SB 14

also intentionally discriminated against minority voters in legisative redistricting.****

X111, PLAINTIFFS EXPERT WITNESSES ARE QUALIFIED TO OFFER OPINION
TESTIMONY

778. Dr. Stephen D. Ansolabehere is a Professor of Government at Harvard University, where
he has taught since 2008. He earned his Ph.D. at Harvard University in 1989. From 1995 until
2009, he was a Professor of Political Science at the Massachusetts Institute of Technology,
where he served as Associate Head of the Department of Political Science. He directed the
Caltech/MIT Voting Technology Project from 2000 to 2004, is the Principal Investigator of the
Cooperative Congressiona Election Study, and is amember of the American Academy of Arts
and Sciences.

779. Dr. Ansolabehere s areas of expertise include electoral politics and statistical methodsin
the social sciences. He has extensive experience with database management, record linkage and
database matching, data validation, and integration of Census and electoral data. He has
published more than 60 articlesin refereed journals on subjects including on matching survey
datato voter files, validation of voting records, and statistical techniques for analyzing aggregate
election and population data. Dr, Ansolabehere has served as an expert witness or consultant in
numerous voting rights cases.

780. Dr. Ansolabehere is qualified to offer an opinion within hisfield of expertise on the
results of the database matching conducted in this case, racia disparitiesin possession of SB 14
ID by Texas voters, rates of registration and voting by race, the academic literature regarding the

photo voter identification laws, and the impact of SB 14 on votersin Texas.

1132 p|_765 at 11 81, 87 (Davidson Supp. Rep.).
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781. Dr. Matt Barreto is an Associate Professor of Political Science and Director of the
Washington Institute for the Study of Ethnicity, Race & Sexuality at the University of
Washington. Hereceived his Ph.D. in Political Science, with an emphasis on racia and ethnic
politics in the United States, political behavior and public opinions from the University of
California, Irvine.*®

782. Dr. Gabriel R. Sanchez is an Associate Professor of Political Science Executive Director
of the Robert Wood Johnson Center for Health Policy at the University of New Mexico. He
received his Ph.D. in Political Science, with an emphasis on racia and ethnic politicsin the
United States, political behavior, and public opinion from the University of Arizona***

783. Drs. Barreto and Sanchez have collectively implemented more than 100 public opinion
surveys, including multiple surveys about voter 1D, and have published 5 books and over 60
academic research articles relating to their fields of expertise™*®

784. Drs. Barreto and Sanchez are qualified to offer opinions relating to the design, conduct,
and results of their survey.

785. Dr. Coleman Bazelon is currently a principal at The Brattle Group, an economic
consulting firm, and holds a Ph.D. and M.S in Agriculture and Resource Economics from the
University of California Berkeley and a Diplomain Economics from the London School of
Economics and Political Science. As apracticing economist for the past two decades, he has

testified before federal and state courts and arbitrators and has advised regulatory and legidative

bodies, including the U.S. Congress and the U.S. Federa Communications Commission. In

133 p| 753 at 1 (Barreto/Sanchez Rep.); Trial Tr. 23:11-15 (Barreto) (Day 3).
134 b 753 at 1-2 (Barreto/Sanchez Rep.).
1135 p| 753 at 2 (Barreto/Sanchez Rep.).
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carrying out his economic analysis, he regularly utilizes statistical analysis and works with large
data sets."'*°

786. Dr. Bazelonisqualified to render an opinion as to the economic burden imposed by SB
14 and whether that burden varies depending on a voter’s race.

787. Dr. Barry C. BurdenisaProfessor of Political Science at the University of Wisconsin-
Madison. He earned his Ph.D. at The Ohio State University in 1998. From 1999 to 2006, he was
afaculty member in the Department of Government at Harvard University, and he has been afull
professor at the University of Wisconsin-Madison since 2006. His scholarly research has
focused on elections and el ection administration, and he has published approximately 40 articles
in scholarly peer-reviewed journals.™*’

788. The U.S. District Court for the Eastern District of Wisconsin relied extensively on Dr.
Burden’ s testimony concerning the impact of Wisconsin's photographic voter identification
|6NV.1138

789. Dr. Burdenisqualified to offer an opinion within hisfield of expertise on the impact of
SB 14 on votersin Texas.

790. Dr. Orville Vernon Burton is Creativity Professor of Humanities, History, Sociology, and
Computers Science at Clemson University, as well as the Director of the Clemson

CyberInstitute. He received his Ph.D. in American History from Princeton University.***°

11% p| 757R at {11 2-4 (Bazelon Second Am. Rep.); Trial Tr. 76:9-20, 77:22-78:14, 79:3-12 (Bazelon)
(Day 6).

1157 p| 758 at {11 1-3 (Burden Corr. Rep); Trial Tr. 293:10-295:3 (Burden) (Day 3).

118 Frank v. Walker,  F. Supp.2d __, 2014 WL 1775432, at *8-10 & n.8, 17-18, 28, 30-32 & nn.38-
39 (E.D. Wis. Apr. 29, 2014), appeal pending, Nos. 14-2058 & 14-2059 (7th Cir.).

19 P 760 at 2, 2A (Burton Rep.).
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791. Dr. Burton has served as an expert witness or consultant in numerous voting rights cases,
and in the last five years he has served as an expert witnessin Perez v. Perry, in the Western
District of Texas, and South Carolina v. United States, in the District for the District of
Columbia.**

792. Dr. Burtonis qualified to offer an opinion within hisfield of expertise on the social and
historical conditionsin Texas that result in African Americans and other minorities
disproportionately bearing the adverse effects of SB 14.

793. Dr. Daniel Chatman is an Associate Professor of City and Regional Planning at the
University of California, Berkeley, where he teaches urban and regional transportation planning.
He received his Ph.D. in Urban Planning from the University of California, Los Angeles. He
focuses his research on travel behavior and the relationship between public transportation
services and the economy, and has published numerous peer-reviewed articles and book chapters
in his field."*

794. Dr. Chatman is qualified to offer an opinion within his field of expertise on the travel
burdens associated with the obtaining of an EIC for Texas citizens.

795. Dr. Ransom CornishisaC.P.A. and an attorney. He holdsaB.B.A. in Accounting and a
J.D. from the University of Houston.

796. Dr. Cornishisqualified to testify on analysis of appropriation and expenditure data

concerning the implementation of SB 14. Heisalso qualified to testify concerning analysis and

calculation of provisiona ballot data that exists before and after implementation of SB 14.

1149 p|760 at 3 (Burton Rep.).
141 p| 761 at 1 1-3 (Chatman Rep.); Trial Tr. 79:17-20 (Chatman) (Day 5).
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797.  Dr. Chandler Davidson is the Radoslav Tsanoff Professor of Public Affairs Emeritus at
Rice University. He earned his Ph.D. in Sociology at Princeton University in 1969. Over the
last 45 years, his scholarly research and writing has focused on the rel ationship between race,
class, and politicsin Texas. He has published two books on Texas politics, edited three other
books dealing with minority voting rights, and published numerous journal articles and chapters
in co-authored books.*

798. Dr. Davidson’s published work has been cited in numerous opinions of the United State
Supreme Court.?**

799. Dr. Davidson is qualified to offer an opinion within hisfield of expertise on the history of
racial discrimination affecting voting in Texas, as well as the intent underlying the adoption of
SB 14 by the State of Texasin 2011.

800. Dr. Yair Ghitzais Chief Scientist at Catalist LLC, a data services company that collects,
standardizes, and analyzes data from official voter registration databases, as well as other
commercial, public, and private data sources. Hereceived a Ph.D. from Columbia University in
Political Science. His areas of expertise include statistical methods and American politics. His
academic work has been published in peer-reviewed journal s such as the American Journal of
Political Science and Statistics, Politics and Policy.****

801. Mr. Ghitzais qualified to offer an opinion within hisfield of expertise on the reliability

Catalist’sindividual race estimations for Texas registered voters.

192 P 764 (Davidson CV).

NS E ., Shelby Cnty. v. Holder, 133 S. Ct. 2612, 2634 (2013) (Ginsburg, J., dissenting); Thornberg v.
Gingles, 478 U.S. 30, 47 n.13, 49, 51, 56, 68, 70 (1986).

Y14 Trial Tr. 146:6-148:3 (Ghitza) (Day 2).
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802. Dr. Jane Henrici isa Senior Research Affiliate with the Institute for Women'’s Policy
Research and a Professorial Lecturer at George Washington University. She received her Ph.D.
in Anthropology from the University of Texas at Austin. Her research has focused on issues of
poverty as they affect gender, racial and ethnic groups, as well asindividuals with special needs
such as the elderly and those with disabilities, and she has authorized and co-authored numerous
reports, books, book chapters, evaluations, and policy recommendations. She also has over two
decades of experience, including substantial interview and observation hours within homes,
recreational facilities, schools, stores, churches, child care centers, and social services officesin
Texas. '

803. Dr. Henrici isqualified to offer an opinion within her field of expertise on the impact of
policy changes on individuals experiencing poverty and the ability of individuals experiencing
poverty, particularly members of racial minority groups, to overcome burdens created by SB 14.
804. Dr. Michael Herron isthe William Clinton Story Remsen 1943 Professor of Government
at Dartmouth College. He received his Ph.D. in political economics from Stanford University,
along with an M.A. in statistics. Dr. Herron has published numerous articles, book chapters, and
other publications on topics such as the impacts of election law changes and political science
research methods. ™

805. Thetechniques Dr. Herron used to analyze the results of a database match in this case are
typical of techniques he has used, and continues to use, as part of his academic research

1147

agenda.

145 p| 767 1 3-17 (Henrici Rep.).
5P 768 at 1, app’x D (Herron Rep.).
147 P 768 at 1, app’x D (Herron Rep.).
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806. Dr. Herronisqualified to offer an opinion within hisfield of expertise concerning the
results of the database matching process conducted in this case.

807. Mr. Kevin Jewell holds an MBA from the McCombs School of Business at the
University of Texasin Austin and an A.B. in Mathematical Economics from Brown University
in Providence, Rhode Island. He has worked as a consultant on litigation matters for twelve of
the past seventeen years and has performed policy work largely focused on low-income
households’ interactions with housing and other markets.***®

808. Mr. Jewell isqualified to offer an opinion within hisfield of expertise on the impact of
the costs that the SB 14 voting scheme places on the Ortiz plaintiffs.

809. Mr. George Korbel isalicensed attorney with more than forty years experience in
election and voter law. He has worked on and testified in many cases involving election law in
Texas, including testifying as an expert in litigation after the 1981 and 1991 Texas Legidative
redistrictings. He also testified before the House and Senate Committees regarding the historical
pattern of discrimination in Texas when the Voting Rights Act of 1965 was extended to cover
Texas.!'*

810. Mr. Korbel continuesto serve as an expert witness in numerous ongoing redistricting and
Voting Rights Act cases.***°

811. Mr. Korbel isqualified to offer an opinion about the history of, and ongoing patterns of,

discrimination in Texas.}*>!

148 b 770 7 2 (Jewell Rep.).

149 b 771 at 38-44 (Korbel Rep.); Trial Tr. 177:25-180:1, 181:2-182:24 (Korbel) (Day 5).
10 Trial Tr. 177:25-180:1 (Korbel) (Day 5).

WSl by 771 at 38-44 (Korbel Rep.).
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812. Dr. Allan Lichtman is a Distinguished Professor of History at American University.**?

He received his Ph.D. in History from Harvard University.**>® His areas of expertise include
political history, electoral analysis, and historical and quantitative methodology.*>*

813. Dr. Lichtman has served as a consultant or expert witness in over 80 voting and civil
rights cases.***> He used standard historical and socia scientific methods to assess whether the
State of Texas acted with a discriminatory purpose when it enacted SB 14 in 2011, based on an
assessment of both historical events and social science data. ™"

814. Dr. Lichtman is qualified to offer an opinion within hisfield of expertise on the intent of
the Texas legidature in enacting SB 14.

815. Dr. Lorraine C. Minniteis an associate professor in the Department of Public Policy and
Administration at Rutgers, the State University of New Jersey-Camden, where she teaches
subjects related to American elections and the political process. She received her Ph.D. with
distinction in Political Science from the City University of New Y ork. Her research focuses on
the incidence and effect of voter fraud in American elections, and she has published an academic
monograph, peer-reviewed journal articles, and book chapters on the subject, as well as a number
of research reports.**’

816. Dr. Minnite has been certified as an expert in trials or hearings concerning photographic

voter identification laws in Wisconsin, Pennsylvania, and North Carolina.*>®

152 Trigl Tr. 42:6-15 (Lichtman) (Day 4).

153 Trial Tr. 42:2-5 (Lichtman) (Day 4).

14 p| 772 at 2-4 (Lichtman Rep.); Trial Tr. 46:24-47:2 (Lichtman) (Day 4).

155 Trial Tr. 44:3-9 (Gandy) (Day 4).

1156 p| 772 at 73-97 (Lichtman Rep.); Trial Tr. 47:5-48:24 (Lichtman) (Day 4).

157 p| 773 at 23-34 (Minnite Rep.); Trial Tr. 119:5-21, 120:15-122:17 (Minnite) (Day 5).
158 p| 773 at 39 (Minnite Rep.); Tria Tr. 122:18-123:11 (Minnite) (Day 5).
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817. Dr. Minniteis qualified to offer an opinion within her field of expertise on elections and
voter fraud, including the empirical record of the incidence of voter fraud in Texas and
nationally.

818. Dr. Gerald Webster is aProfessor of Geography at University of Wyoming, where he
teaches political geography and serves as chair of the Geography Department. He received his
Ph.D. in Geography from the University of Kentucky. He focuses his research on political
geography and has published over 80 articlesin refereed journas, book chapters, and edited
volumes. He has received the Lifetime Achievement Award by the Southeastern Division of the
Association of American Geographers and has given the Political Geography Plenary Lecture at
the Association of American Geographers meeting.**°

819. Dr. Webster isqualified to offer an opinion within his field of expertise on obstacles
associated with obtaining an EIC due to the residential patterns, access to motor vehicles, and
poverty.

820. Mr. Randall Buck Wood is an attorney who has practiced election law in the State of
Texas for more than 40 years. Mr. Wood served as Director of Elections for the State of Texas
from 1969 to 1972 and has been involved in over one hundred election matters under Texas law,
including election contests conducted before Texas courts and the Texas L egislature.™**

821. Mr. Wood is qualified to offer an opinion within his field of expertise on the history of

Texas election law, the operation of Texas elections, and the existence or nonexistence of

particular forms of election fraud in Texas.

159 p| 775R 1 1-2 (Webster Corr. Rep.); Trial Tr. 249:19-250:23 (Webster) (Day 4).
180 B 776 93 (Wood Rep.).

227



Case 2:13-cv-00193 Document 610 Filed in TXSD on 09/18/14 Page 233 of 353

X1V. DEFENDANTS EXPERTSOFFERED NO CREDIBLE ANALYSISOF SB 14

822. Defendants retained two experts, Dr. M.V. Hood, I11, and Dr. Jeffrey Milyo. Defendants
chose to present only Dr. Hood live at trial. The Court therefore had the opportunity to assess
Dr. Hood' s ability to respond to cross-examination, and rests its findings asto Dr. Hood's
opinions principally on an assessment of histrial testimony. The Court did not have the same
opportunity to assess Dr. Milyo’s opinions, but reliesinstead on the live testimony of Plaintiffs
experts who specifically addressed Dr. Milyo’s opinions, and on the comprehensive deposition
taken of Dr. Milyo in this case.

A. Dr. Hood
823. Dr. Hood is aProfessor of Political Science at the University of Georgia. His report and
testimony responded to those of Dr. Ansolabehere and Drs. Barreto and Sanchez.
1. Dr. Hood offered no meaningful criticisms of Dr. Ansolabhere's

database match and accompanying analyses of racial disparitiesin 1D
possession

824. Dr. Hood did not complete any independent study to provide a basis for questioning the
analyses conducted by the other experts in this case demonstrating that statistically significant
racial and ethnic disparities exist asto ID possession rates among Texas citizens and registered
voters. "
825. Initially, the Court notes that Dr. Hood' s testimony supported aspects of Dr.
Ansolabehere’ s opinions. First, Dr. Hood identified no problems with the TEAM database that

would systematically bias, on the basis of race or otherwise, the database matching results

obtained by Dr. Ansolabehere.™*®* Nor did Dr. Hood identify errorsin Dr. Ansolabehere’s no-

161 Trial Tr. 132:4-12, 133:5-15; 168:5-11 (Hood) (Day 7).
182 Trial Tr. 195:1-6 (Hood) (Day 7).
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match figure. Dr. Hood' s reports do not identify a single person on Dr. Ansolabehere's no match
list who was included erroneously.™® The no-match rate found by Dr. Ansolabehereiin this
case, 4.5%, is similar to the no-match rates found by Dr. Hood in his studies regarding photo ID
possession in South Carolina (approx. 4.8%) and Georgia (6.04%).1'%*

826. Second, Dr. Hood considers ecological regression analysis to be probably the most
prevalent type of analysis used in the social sciences. Dr. Hood has performed regression
analyses many timesin his scholarly work.™® Dr. Hood offered no criticism of the ecological
regression anayses performed by Dr. Ansolabehere in this case nor of Dr. Ansolabehere’s
homogenous block group analysis.**¢®°

827. Additionally, as set out below, Dr. Hood' s criticisms of Dr. Ansolabehere’ s database
matching undertaken in this case carry no weight because those criticisms amount to speculation
unconnected to any showing of actual error.

828. First, Dr. Hood suggests that error could have resulted from the fact that not all of the
records Dr. Ansolabehere matched contained a full nine-digit social security number (“SS-9").
He conceded, however, that he has no evidence that the lack of afull SS-9 across al data bases
resulted in any error whatsoever.**®” Dr. Hood agreed that his criticism was, at best, “informed

intuition” that he would not ask this Court to credit.’*®® He further conceded that the algorithm

Dr. Ansolabehere designed — which used multiple identifiers relying upon address, name, gender,

163 Trial Tr. 179:8-12, 193:2-5 (Hood) (Day 7).

184 Trial Tr. 179:4-22 (Hood) (Day 7).

18 Trial Tr. 192:9-18 (Hood) (Day 7).

166 Trigl Tr. 133:7-12, 176:9-12, 176:21-23, 176:24-177:1, 192:9-21 (Hood) (Day 7).
187 Trial Tr. 182:21-183:1, 183:8-11 (Hood) (Day 7).

188 Trial Tr. 184:7-14 (Hood) (Day 7).
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and date of birth elements — served as the functional equivalent of matching on full social
security number. %

829. Second, Dr. Hood speculates that because the State | dentification Number in the TEAM
database is not fully populated for every record, this may cause difficulties in matching the
TEAM database to DPS data. He conceded, however, that for Texas voters who have never held
aform of DPSID, thiscriticismisinapt.**”® He also conceded that he had no evidence even to
suggest that the lack of a State ID number across most or al TEAM records caused any part of
the racial disparities observed in Dr. Ansolabehere’ s analysis.**"

830. Third, Dr. Hood pointed to inconsistent use of first names, such as“Jm” and “ James’
across different databases. He conceded, however, that five of Dr. Ansolabehere’s 13 different
matching combinations did not involve first names.**” This criticism cannot be credited.

831. Next, Dr. Hood next notes that the TEAM database has inaccuracies related to birth
dates. He agreed, however, that three of Dr. Ansolabehere’s 13 different matching combinations
did not involve matching using birth dates, afact that resolved his concern.*”® Accordingly, this
concern carries no weight.

832. Dr. Hood aso suggested that the TEAM database may contain deceased voters. Dr.
Hood conceded that he has no idea how often Texas removes deceased voters from TEAM, that
he made no effort to find out prior to raising thisissue, and in fact has no evidence to suggest

that Texas's procedures for removing deceased persons from the TEAM are ineffective™* Dr.

189 Trial Tr. 185:10-14 (Hood) (Day 7).
170 Trial Tr. 186:14-19 (Hood) (Day 7).
171 Trial Tr. 186:20-187:2 (Hood) (Day 7).
172 Trial Tr. 187:6-25 (Hood) (Day 7).

173 Trial Tr. 188:22-189:3 (Hood) (Day 7).
174 Trial Tr. 189:7-25 (Hood) (Day 7).
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Hood also acknowledged that Dr. Ansolabehere used multiple methods to ensure that his no-
match list excluded deceased persons.**”® Finally, Dr. Hood conceded he has not identified even
one person on Dr. Ansolabehere’ s no-match list who isin fact deceased, nor suggested any other
steps with respect to the deceased that Dr. Ansolabehere should have taken but did not.**"
Accordingly, this concern also carries no weight.

833. Dr. Hood aso pointed to the fact that Texas does not record voter registration
information by race or ethnicity. While such information could be useful, it is not necessary. As
Dr. Hood explained, social science provides a number of well-accepted methodol ogies for
estimating racial characteristics among groups. Those methods include ecological regression
analysis and homogenous precinct/block group analysis.*”” Dr. Ansolabehere employed both of
those, among others. Dr. Hood employed neither in this case."'"®

834. Dr. Hood s report claims that the approximately 180,000 Texas voters over age 65 who
lack SB 14 are “unaffected” by SB 14 in that they can choose to vote by mail. He therefore
“subset” or removed from the no-match total all such voters. On cross examination, however,
Dr. Hood conceded that voters lacking SB 14 who are over 65 who choose to cast aballot in
person are in fact affected by SB14."° Thereis thus no basis to subset those voters from the no-
match list, as Dr. Hood' s report recommends. For similar reasons, there is no basis to subset the

state’' s nearly 74,000 disabled voters who have not applied for adisability exemption. (The

evidence demonstrates that of the state’ s 73,598 disabled voters lacking SB14 ID, just 18 have

175 Trial Tr. 190:5-11 (Hood) (Day 7).

178 Trial Tr. 190:12-16 (Hood) (Day 7).
17 Trial Tr. 191:10-17 (Hood) (Day 7).
178 Trial Tr. 133:7-12 (Hood) (Day 7).

17 Trial Tr. 196:24-197:4 (Hood) (Day 7).
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applied for and been granted an SB 14 exemption.)™® Dr. Hood' s conclusion that disabled
voters who lack an SB 14 exemption can “choose to be unaffected” by SB 14 by applying for an
receiving an exemption should be rejected.™®

835. Dr. Hood' s attempts to challenge the correctness of the no-match list by noting that
certain no-matched voters have cast ballots since SB 14 was implemented is al so without
support. Dr. Hood demonstrated nothing untoward. For instance, he made no attempt to
determine how many of those voters obtained proper SB 14 1D after January 15, 2014, the date
that Texas generated the TEAM database in this case.*'® Moreover, Dr. Hood conceded that the
political science literature confirms that poll workers poll often apply voting requirements
inconsistently in the polling place.*®® He also noted that poll workers make mistakes, especially
when implementing a new law.#*

836. Finally, Dr. Hood designed a database matching algorithm on behalf of the Defendants
and had that algorithm run against the Texas and Federal data on Defendants' behalf. The
purpose of drafting that algorithm was to determine as accurately as possible those Texas voters
who may lack SB 14 ID. Dr. Hood received and compared the results of Defendants algorithm
against the results of Dr. Ansolabehere’ s algorithm. Dr. Hood found that the results of
Defendants algorithm overlapped substantially with the results of Dr. Ansolabehere’ s algorithm,
at arate of 95 percent or higher.™® The results of this comparison were not included in Dr.

Hood' s reports.

180 Trigl Tr. 197:20-22 (Hood) (Day 7).

181 See Trial Tr. 198:10-13 (Hood) (Day 7).

182 Trial Tr. 199:7-10 (Hood) (Day 7).

183 Trial Tr. 199:11-14 (Hood) (Day 7).

184 Trial Tr. 200:9-12 (Hood) (Day 7).

M8 Trial Tr. 193:9-13, 193:23-24, 194:1-4, 194:10-13, 194:19-22 (Hood) (Day 7).
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837. Accordingly, the Court should reject in toto Dr. Hood' s opinions regarding the no-match
list derived by Dr. Ansolabehere.

2. Dr. Hood offered no valid criticisms of the Barreto Survey

838. Dr. Hood purported to attempt to replicate the Barreto-Sanchez survey, and then to
reconstruct it based on his own re-categorization of certain responses and his own weighting
system. Initially, as was the case with his criticism of Dr. Ansolabehere, Dr. Hood' s testimony
provided crucial support for the results of the Barreto-Sanchez survey. Specifically, Dr. Hood
conceded that, even with the re-categorizations of the data that he made (which he agreed might
not be accurate), there was till statistical significance between Black and White ID possession
and Hispanic and White |D possession in the Barreto-Sanchez results, %

839. Beyond that, Dr. Hood’ s testimony revealed major flawsin his opinion. First, Dr. Hood
could not explain why he had categorized survey respondents as having SB 14 1D when they had
indicated that their 1Ds had expired more than 60 days prior to the survey.*®’

840. Second, Dr. Hood could not explain why, in attempting to replicate the survey results, he
had assumed that the variable in the survey data“id_type” indicated possession of SB 14, when
there was nothing in the Barreto-Sanchez Report or data set to that effect."'®® Dr. Hood
conceded that this assumption might have led him to categorize responses incorrectly as to
whether particular survey respondents in fact possessed SB 14 |D.*#°

841. Third, Dr. Hood admitted that he did not weight the survey responses within each

racial/ethnic group according to the demographic characteristics of that group as reported by the

18 DEQ007 at 30 (Hood Report, Table 10C); Trial Tr. 232:2-233:10 (Hood) (Day 7).
Y87 Trial Tr. 218:6-24 (Hood) (Day 7).

188 Trial Tr. 219:13-221:6 (Hood) (Day 7).

189 Trial Tr. 221:7-222:21 (Hood) (Day 7).
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ACS, including gender, age, education and income, even though he acknowledged that it isa
standard practice in the field to do so and that ID possession varies by socio-economic
demographics such as age.*® Asaresult, Dr. Hood admitted that his reconstruction of the
Barreto-Sanchez survey data did not accurately reflect the actual characteristics of the Anglo,
Hispanic, and African American populationsin Texas. "%

842. Finaly, Dr. Hood admitted that, even despite the possible inaccuraciesin hisre-
categorization of the Barreto-Sanchez survey data and his failure to weight the response data
according to the demographics of the groups surveyed, most of his analyses found statistically
significant differences between Whites and Hispanics relating to possession of SB 14 1Ds. "%
843. The Court had an opportunity to listen to the testimony of Dr. Hood and see how his
analysis could withstand cross-examination."*** Asaresult, Dr. Hood's criticisms of the

Barreto-Sanchez survey were not credible, and they should be rejected in their entirety.

3. Dr. Hood’ s opinions support the conclusion that strict photo voter 1D
laws can impose significant burdens on voters

844. Dr. Hood testified that there is no political science concept more firmly established with
respect to the factors affecting voter turnout than the “ costs of voting” model. Under that model,
the greater the cost a voting system imposes, the less likely avoter will turn out to vote.***
845. Dr. Hood further testified that socio-economic status and voter turnout are correlated.

Voters with higher levels of income, education and occupational prestige typically turn out for

elections at higher rates than those with lower socio-economic levels. Dr. Hood considersit a

U0 Trial Tr. 222:22-225:11, 226:9-12 (Hood) (Day 7).
191 Trial Tr. 228:5-229:13 (Hood) (Day 7).

192 Trial Tr. 230:20-234:21 (Hood) (Day 7).

1193 See generally Trial Tr. 79:23-244:13 (Hood) (Day 7).
194 Trial Tr. 125:13-22 (Hood) (Day 7).
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“known fact” that those without 1D are less prone to participate in elections compared with those
who possess photo |D.***°

846. While Dr. Hood conducted no study to determine the costs that SB 14 imposes on Texas
voters lacking acceptable ID, he agrees that requiring a photo ID to vote as a prerequisite to vote
imposes institutional costs on voters who currently lack acceptable photo ID, even when that 1D
isavailable for “free.” He further testified that requiring registered votersto travel to county
offices to obtain underlying documentation, such as a perquisite to obtaining avalid photo ID,
imposes costs.

847. Dr. Hood believes that Texas should waive @l feesto obtain abirth certificate for
obtaining a photo ID for voting.***’

848. Ina?2012 study, Dr. Hood attempted to gauge the impact of Georgia s Voter ID law on
Georgia voters who, under Georgia standards, lacked acceptable photo ID.*'*® Dr. Hood's study
purported to compare turnout rates by race and ethnicity for those with and without 1D in 2004
with those same data for 2008.*%°

849. Dr. Hood's 2012 study of Georgia' s Voter ID law demonstrated that implementation of
that law caused an across-the-board depression in voter turnout for voters without ID in all racial
and ethnic groups, including Anglos, African Americans, and Hispanics. According to Dr.

Hood, the implementation of Voter ID depressed turnout in Georgiain 2008.2® Dr. Hood's

comparison of 2004 and 2008 turnout data demonstrated that implementation of Georgia's Voter

1% Trial Tr. 124:16-23, 129:18-25 (Hood) (Day 7).
1% Trial Tr. 126:8-11, 130:24-131:1 (Hood) (Day 7).
197 Trial Tr. 127:2-7 (Hood) (Day 7).

1% Trial Tr. 121:16-21 (Hood) (Day 7).

19 Trial Tr. 141:3-7 (Hood) (Day 7).

1200 Trial Tr. 121:22-122:9, 122:12-16 (Hood) (Day 7).
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ID law caused turnout for all Georgia voters lacking acceptable ID in 2008 to plummet nearly 17
percent from 2004 figures.***

850. Dr. Hood testified that Georgia's Voter 1D law impacted Hispanic voters the most of all
ethnic groups lacking ID in 2008, causing turnout for such votersto drop by 33.1 percent from
2004 figures.*%

851. According to Dr. Hood' s data, Anglo turnout in 2008 for those lacking ID dropped by
25.1 percent from 2004 figures.**®

852. Dr. Hood' s study of 2008 turnout data in Georgia occurred against the backdrop of what
Dr. Hood and other political scientists referred to as “the Obama effect.”**** According to Dr.
Hood, the “Obama effect” refers to the impact of the presidential candidacy of then-Senator
Barack Obama on minority turnout. Dr. Hood testified that the “unique stimulus’ of then-
Senator Obama’ s 2008 candidacy “ sparked unprecedented African American turnout” for the
2008 presidential election.™®

853. Despite what Dr. Hood referred to as the historic nature of that election, African
American turnout in Georgiain 2008 for those lacking appropriate ID dropped nonetheless 6.7
percent from 2004 figures.***®

854. Dr. Hood readily admitted that he would have expected turnout for African American

voters lacking ID to have been substantially lower had it not been for the Obama effect. Dr.

Hood’ s multivariate regression analysis did not, however, control for or isolate those minority

1201 Trial Tr. 152:12-16 (Hood) (Day 7).

1202 Trial Tr. 153:16-20 (Hood) (Day 7).

1203 Trial Tr. 152:17-15 (Hood) (Day 7).

1204 Trial Tr. 156:5-7 (Hood) (Day 7).

1205 Trial Tr. 155:23-156:2, 156:11-13 (Hood) (Day 7).
1206 Trial Tr. 153:12-15 (Hood) (Day 7).
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voters who lacked 1D but nonetheless turned out to vote because of the unique circumstances of
that election.*”®” Accordingly, he does not how much farther minority voter turnout would have
been depressed during the 2008 general election in Georgia absent the galvanizing circumstances
of that election.

855.  While Dr. Hood' s prior work has in fact observed negative turnout effects from
enforcement of photo voter 1D laws, he discounts any other evidence of burden and instead
focuses solely on voter turnout. As his expert declaration states, “ID disparity only matters; [siC]
if it ultimately causes a disparity in voter turnout. Aswell, to matter in alegal sense this turnout
gap must fall disproportionately on minority registrants.”**® Dr. Hood’s working rule for
examining the impact of a VVoter 1D law finds no support in law or politica science literature.**®
856. Applying hisrule, Dr. Hood testified that even patently improper laws that, for instance,
required African American votersto pay $5 to cast a ballot imposed no undue burden so long as
African American voters paid those fees and turned out to vote in sufficient numbers. Similarly,
Dr. Hood testified that a jurisdiction that required polling places in predominantly Hispanic
neighborhoods to stay open just two hours on Election Day, but allowed polling placesin
predominantly Anglo neighborhoods to stay open for 14 hours, imposed no burden upon

Hispanic voters so long as those voters in fact turned out to vote.*°

857. Dr. Hood'slimited analysis of provisional votes cast by voters lacking SB 14 1D

following SB 14’ simplementation is methodological flawed. Dr. Hood examined the numbers

of provisional ballots cast in Harris County during the 2013 Constitutional Amendment election

1207 Trial Tr. at 158:8-12,158:13-15, 159:4-7 (Hood) (Day 7).
1208 DEFO007 at 9 (Hood Rep.).

1299 Trial Tr. 168:12-169:19, 171:8-25 (Hood) (Day 7).

1219 Trial Tr. 172:17-174:6 (Hood) (Day 7). .

237



Case 2:13-cv-00193 Document 610 Filed in TXSD on 09/18/14 Page 243 of 353

and the 2014 primary election that related to voters lacking SB 14 ID. He similarly looked at
the numbers of provisional ballots cast by voterslacking SB 14 ID in ten Texas counties for the
2013 Constitutional Amendment election. Looking solely at the small numbers of ID-related
provisional ballots cast in those elections, Dr. Hood concludes that small numbers of voters were
affected by SB 14. Thisanalysisistoo limited to be of any value. Indeed, Dr. Hood conceded
he was not asking the Court to speculate asto SB 14’ simpact statewide, based on the limited
analysis he presented.**"

858. Moreover, Dr. Hood conceded that looking at raw numbers of provisional ballots cast
does not capture the degree of voter suppression that may be associated with avoter ID law’s
implementation. As Dr. Hood explained, smply looking at raw numbers of provisional ballots
cast by voterslacking SB 14 is not an accurate measure of avoter ID law’simpact since it does
not capture those voters who may have been deterred from attempting to cast an in-person ballot.
When asked what he had done to measure voters lacking SB 14 ID who had been deterred from
attempting to vote, Dr. Hood said, “the answer is nothing.”*?*? Dr. Hood' s purported analysis of
several South Carolinaand Mississippi elections are likewise too small, too attenuated, and too

incompl ete to have any relevance to Texas.

B. Dr. Milyo

1. Dr. Milyo's opinions overall should not accepted by this Court.

859. Defendants retained Dr. Jeffrey Milyo, an economist at the University of Missouri, to

critique all 17 reportsissued by Plaintiffs experts.***

211 Trial Tr. 204:16-205:12; 210:15-211:3 (Hood) (Day 7).
1212 Trial Tr. 202:16-23 (Hood) (Day 7).
1213 DEFO009 111 1, 2 (Milyo Rep.).
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860. Thereportsthat Dr. Milyo critiqued included those of Dr. Stephen Ansolabehere and Dr.
Michael Herron, both political scientists, and Dr. Coleman Bazelon, an economist, who
performed matching analyses of state and federal data bases; Drs. Barreto and Sanchez, survey
experts who conducted a survey in this case; Dr. Gerald Webster, a geographer, and Dr. Daniel
Chatman, a transportation expert, who performed analyses of travel burdens associated with
obtaining SB 14 IDs; Dr. Jane Henrici, an anthropol ogist with expertise in poverty, Dr. Bazelon,
and Kevin Jewell, an MBA and expert in financial analysis, who analyzed the financial impact
on voters associated with obtaining SB 14 ID; historians Dr. Allan Lichtman and Dr. Vernon
Burton, sociologist Dr. Chandler Davidson, and election lawyer George Korbel, who conducted
historical analyses relating to the totality of circumstances and/or the discriminatory intent
behind the passage behind SB 14; Dr. Barry Burden, a political scientist who applied social
science methodology and research to the questions posed by the Section 2 Senate factors; Dr.
Lorraine Minnite, an election fraud expert, and Buck Wood, an election lawyer, who anayzed
the existence of voter fraud in Texas; and Ransom Cornish, a CPA, who analyzed provisional
ballots and the budget for implementing SB 14.%%*

861. Initially, theideathat a single person has the qualifications to review, at a sufficiently
high level of expertise, such awide array reports by such awide array of experts, many of whom
have focused for years on the specific issues raised in their reportsin this case, and all but one of
whom testified live at thistrial, calls into serious question the weight to be given to any of Dr.

Milyo’s opinions.

1214 see generally PL753 (Barreto/Sanchez Rep.); PL775R (Webster Rep.); PL761 (Chatman Rep.);
PL767 (Henrici Rep.); PL755 (Bazelon Rep.); PL770 (Jewell Rep.); PL772 (Lichtman Rep.); PL760
(Burton Rep.); PL774 (Davidson Rep.); PL771 (Korbel Rep.); PL758 (Burden Rep.); PL773 (Minnite
Rep.); PL776 (Wood Rep.); PL763 (Cornish Rep.); DEO0Q09 (Milyo Rep.).
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862. Thisconcernis magnified by Defendants decision not to produce Dr. Milyo live at trial,
thereby depriving the Court of the opportunity to judge his demeanor, which is particularly
important given numerous questions raised as to the weight to be given to Dr. Milyo’'s
qualifications and opinions on the face of hisreport and in hisdeposition. Thisis particularly so
because several of Plaintiffs’ expert witnesses, including Drs. Ansolabehere, Barreto, Bazelon,
and Chatman, and Mr. Jewell, directly refuted Dr. Milyo’s assertions in open court, and allowed
themselves to be subjected to cross-examination on these issues. The credibility of these
plaintiffs experts remained in tact following cross-examination.'**

863. Dr. Milyo is an economist, who describes his expertise as “ American political economy,
including the empirical analysis of the effects of political regulations and institutions.” **** While
he claims that this expertise gives him the tools to perform the analyses he undertook in his
report, Dr. Jeffrey Milyo does not have degrees in Political Science, Geography, Urban Planning,
Sociology, or History. Dr. Milyo has never conducted a large-scale database match and has
never designed or executed alarge-sample public opinion survey.*?’

864. Inhisdeposition, Dr. Milyo admitted that the task assigned to him by Defendants was
“potentially enormous and beyond what any one human could do.”***® Thisisin fact accurate,

and, for the reasons set forth above, and further explicated below, no weight should be given to

Dr. Milyo'sopinionsin this case.

1215 Trial Tr. 178:12-22 (Ansolabehere) (Day 1); Trial Tr. 68:25-69:3, 73:15-74:5, 75:25-83:18 (Barreto)
(Day 3); Tria Tr. 52:18-55:23 (Jewell) (Day 5);Tria Tr. 99:12-103:2 (Chatman) (Day 5); Tria Tr. 91:16-
92:15 (Bazelon) (Day 6).

1216 Milyo Dep. 62:19-63:18.

1217 DEF0008 (Milyo CV); Milyo Dep. 68:7-16, 178:13-23.

1218 Milyo Dep. 175:15-176:2.
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2. Dr. Milyo’'scriticisms of the“No Match List” reportsare not
credible

865. Specifically, with respect to Dr. Ansolabehere’ s study and analysis (upon which Drs.
Herron’s and Bazelon'’ s reports were partially based), Dr. Milyo offered no additional matching
combinations or no additional steps that Dr. Ansolabehere should have taken but did not take.*?*°
Dr. Milyo made no attempt to determine the proportion of erroneous registration records on Dr.
Ansolabehere’' s no-match list in comparison to the TEAM database as awhole.”?® Dr. Milyo
made no attempt to quantify the effect of the error rate in Catalist estimates and has not offered a
quantification disputing Dr. Ansolabehere’ s finding that that the racial disparity in 1D possession
ratesis statistically significant.??* Dr. Milyo offered no methodological criticism of the use of
ecological regression, homogeneous block groups, or Spanish surnames to estimate the racial
effects of SB 14.%%

866. Indeed, aswas the case with Dr. Hood, Dr. Milyo’s opinions provided support for Dr.
Ansolabehere’ sanalysis. For example, even applying every step that Dr. Milyo could identify to
eliminate potentially erroneous records, Dr. Ansolabehere continued to find aracial disparity in
SB 14 ID possession.'??

867. Moreover, in hisdeposition, Dr. Milyo made several concessions supportive of Dr.

Ansolabehere’ sanalysis. For example, in prior litigation, Dr. Milyo incorporated in his “ best

1219 Milyo Dep. at 208:18-24, 210:4-9.

1220 Milyo Dep. at 226:9-15, 253:11-18.
122 Milyo Dep. at 267:11-20, 269:10-16.
1222 Milyo Dep. at 265:11-266:1.

1223 Milyo Dep. at 244:22-245:6, 246:6-13.
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estimate” the premise that individuals who do not possess a state-issued photo ID are more likely
to be poor, less educated, and disproportionately composed of racial and ethnic minorities.*#*
868. Dr. Milyo aso acknowledged that political science literature has found that increased
travel costs associated with voting tend to reduce voter turnout, as do other costs and that
scholarship has found that use of best election administration practices increase voter turnout,
particularly for minority and poor voters.*?®

869. Dr. Milyo also acknowledged that prior research showing that voter ID did not have a
racia effect did so only by controlling for education and income, and minority residents of Texas
have lower average income and education levels.*?

870. Dr. Milyo further acknowledged that voter turnout does not isolate the rate at which
particular election administration provisions discourage individuals voting. Infact, Dr. Milyo
acknowledged that voter turnout is a much narrower concept than opportunity to participatein
the political process.'#’

871. Dr. Milyo’' s deposition testimony raised questions as to his credibility. First, Dr. Milyo
misrepresented that he “was unaware of any scholarly studies that attempt to estimate the effects
of voter ID by matching records to a state voter registration database.” Infact, Dr. Milyois
aware of multiple published works in peer-reviewed journas analyzing voter 1D laws using

database matching methodol ogies.**?®

1224 Milyo Dep. at 255:1-9, 259:7-17.

1225 Milyo Dep. at 283:11-284:17, 285:19-286:6.

1226 Milyo Dep. at 297:18-298:11.

1221 Milyo Dep. at 271:11-15, 277:24-277:5.

1228 DEFO009 1 22 (Milyo Rep.); PL 248 at 10 (Milyo Indiana Policy Report); Milyo Dep. at 183:23-
184:10.
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872.  Second, Dr. Milyo misleadingly claimed that “Dr. Ansolabehere has identified anomalies
in Texas voter registration data that may suggest alarge number of errors and deadwood in the
TEAM database.” In fact, Dr. Ansolabehere had written that the low observed rate of deceased
voters on voter files “might be attributable to states doing a good job at identifying and purging
deceased voters.” Dr. Milyo has no knowledge of voter registration list maintenance practicesin
Texas and merely offered an “illustration” of a potential problem. He offered no opinion
regarding the number of erroneous records.*#?

873. Third, Dr. Milyo also misrepresented as fact his speculation that Dr. Ansolabehere’s
findings are “likely to be biased” on account of race. Dr. Milyo admitted that he had no basis to
claim that minority voters are “more likely to be in the set of non-matches that occur for reasons
other than the lack of SB 14 ID.” 1539

874. Fourth, Dr. Milyo misrepresented as fact his speculation that Catalist estimates “are
systematic in that they are expected to be correlated with both lack of 1D and minority status
compounds this problem” and admitted that he had no basis for this claim.*?*!

875. Finaly, Dr. Milyo misrepresented that “[t]he error known to exist in Catalist estimates of
race and ethnicity is not addressed by Ansolabehere.” Dr. Ansolabehere conducted a confirming

analysis of the set of voters for whom the Catalist race estimate is “highly likely.” 2%

1229 DEFO009 144 n.28 (Milyo Rep.); Milyo Dep. at 213:22-214:2, 218:3-219:1, 219:11-221:7.

1230 HEFO009 1198 (Milyo Rep.); Milyo Dep. at 236:14-19, 240:1-5.

1231 DEF0009 1106 (Milyo Rep.); Milyo Dep. at 266:12-15, 267:3-6.

1232 DEF0009 1 106 (Milyo Rep.); PL753 at 103 thl.V11.2 (Ansolabehere Rep.); Milyo Dep. at 269:22-
270:2.
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3. Dr. Milyo’'s opinions on the Barreto-Sanchez survey are not
credible

876. Defendants reliance on Dr. Milyo to provide a detailed critique of the Barreto-Sanchez
survey iswithout merit. Dr. Barreto responded in detail to each of the criticisms raised by Dr.
Milyo at trial, fully rebutting Dr. Milyo on the survey issues.**® Indeed, Drs. Barreto and
Sanchez are recognized expertsin the field of conducting public opinion surveys. Even
Defendants' only testifying expert, Dr. Trey Hood, acknowledged Dr. Barreto as “highly
competent” in hisfield."?®** Drs. Barreto and Sanchez have conducted hundreds of public opinion
surveys, and written scholarly literature on the issue of surveys.*** Dr. Milyo has not designed
or conducted a single survey.***® For that additional reason, no weight should be given to Dr.
Milyo’s opinions in the Barreto-Sanchez survey.

877. Additionally, Dr. Milyo admitted at his deposition that he had made crucial mistakesin
his critique of the Barreto-Sanchez survey. For example, he originally criticized Drs. Barreto
and Sanchez for assuming that all of the respondents to the survey were eligible votersin Texas,
on the basis that he thought there was just one screening question that touched on the issue. But
at his deposition, Dr. Milyo conceded that he had not read the survey closely enough and had not
paid attention to a second screening question.'?*’

878. Inhisreport, Dr. Milyo had criticized Drs. Barreto and Sanchez for relying on citizen of

voting age population (“CVAP”) data, opining that it was well-known that CV AP overstates the

numbers of eligible voters, relying on specific scholarly authority which did not stand for that

1233 Trial Tr. 68:25-69:3, 73:15-74:5, 75:25-83:18 (Barreto) (Day 3).

1282 Trial Tr. 212:10-23 (Hood) (Day 7).

1235 p| 753 at 3 (Barreto/Sanchez Rep.); Trial Tr. 25:16-26:6 (Barreto) (Day 3).
1236 Milyo Dep. 66:15-68:16.

1237 Milyo Dep. 99:19-100:20.
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proposition. Dr. Milyo acknowledged his mistake at his deposition and withdrew that portion of
his opinion.'#*®

879. Inhisreport, Dr. Milyo criticized Drs. Barreto and Sanchez for not properly
characterizing races and ethnicities “ other” than Blacks and Hispanics, but conceded in his
deposition that he may not have focused on Table 2 of the Barreto-Sanchez report, which clearly
set forth the “Other” category.**

880. Dr. Milyo aso appeared to expand scholarly literature beyond its plain meaning in an
effort to support his criticisms of the Barreto-Sanchez survey. For example, he relied on three
scholarly articles to support his proposition that there was “upward bias’ in the survey results,
because it was well-known that survey respondents were subject to “motivated reasoning,”
which would imply, he opined, that “people who oppose voter ID laws very strongly may be
motivated to report that they do not possess | D, even when they do.”***° But, at his deposition,
Dr. Milyo conceded that the only three scholarly articles that he listed as support for this
proposition dealt with the effect of people’s political attitudes influencing their responses on
policy issues, not their responses as to factual information, arguing that the literature applied to
the “fact” of holding an “opinion.” *2*

881. Similarly, in hisreport, Dr. Milyo opined that because of the length and number of

guestions in the Barreto-Sanchez survey, “it is easy to imagine’ that not all respondents choose

to cooperate “ by answering completely and honestly.”*2*? At his deposition, Dr. Milyo conceded

1238
1239

Milyo Dep. 125:1-17.
Milyo Dep. 127:7-19.
1240 DEFO009 157 (Milyo Rep.)
1241 Milyo Dep. at 114:1-120:2.
1242 DEF0009 158 (Milyo Rep.)
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that the only scholarly literature he cited as support for this proposition did not support this
opinion.1243

882. Finaly, Dr. Milyo constructed a number of “replications’ of the Barreto-Sanchez survey,
in which he ran the survey results, subtracting from the universe of respondents those who gave
what Dr. Milyo characterized as “ambiguous responses’ asto ID possession and others such as
those who did not provide their date of birth, even though they had told the surveyors that they
were 18 years or older; those who did not state how long they lived in Texas, although they had
told the surveyors they were residents of Texas, and those who did not tell the surveyors when
they became citizens, even though they told the surveyors they were citizens.”*** At tria, Dr.
Barreto addressed to the Court’ s satisfaction each and every one of Dr. Milyo’s concerns.***® In
addition, thereisafatal flaw in Dr. Milyo’s “replications.” Although he reduced the universe of
respondents by hundreds of respondents, Dr. Milyo conceded that did not re-weight the survey
results so that the respondentsin his “replications’ would reflect the demographics of the actual
racial/ethnic populations.**** As Dr. Hood, another of Defendants’ experts testified, re-

weighting under such circumstancesis standard in the field.***’

1243 Milyo Dep. at 122:19-22.

1244 Milyo Dep. at 91:12-98:14.

1245 Trial Tr. 68:25-69:3, 73:15-74:5, 75:25-83:18 (Barreto) (Day 3).

1246 Milyo Dep. at 146:12-148:11.

1247 Trial Tr. 222:22-225:11 (Hood) (Day 7); see also Trial Tr. 49:10-51:5 (Barreto) (Day 3).
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XV. THEPRIVATE PLAINTIFFSAND PLAINTIFF-INTERVENORSHAVE BEEN
INJURED BY SB 14

A. Veasey Plaintiffs

1. Gordon Benjamin

883.  Gordon Benjamin, who is African American, was born on June 2, 1949 in Louisiana.**®
884. Prior to returning to Texas, where he currently resides, Mr. Benjamin moved to Phoenix,
Arizonafrom Texas.***® In Arizona, Mr. Benjamin was able to surrender his Texas driver’s
license to obtain an Arizonadriver's license.*® Mr. Benjamin also registered to vote and voted
in Arizona ™" Upon returning to San Antonio, Texas, Mr. Benjamin registered to vote and
voted in San Antonio up until the time that SB 14 went into effect.**** Mr. Benjamin does not
own acar or drive and, therefore travels by bus.**

885. When SB 14 went into effect, Mr. Benjamin did not have an original or certified copy of
his birth certificate.™ He had not had his birth certificate in his possession since 1978.

Because he lacked a birth certificate, he could not obtain an EIC, a personal 1D card, or adriver's
license. ">

886. Mr. Benjamin tried to obtain an SB 14 acceptable ID by visiting DPS on three occasions.
For example, Mr. Benjamin has attempted on at least two occasions in the fall of 2013 and early

2014 to get a Texas driver’ s license or EIC from at least two different DPS offices—traveling

there by bus and paying for travel with a senior citizen transit photo ID card at areduced fare—

1248

Benjamin Dep. 11:1-9; Tria Tr. 288:8-9 (Benjamin) (Day 2).
1249 Trial Tr. 288:10-21 (Benjamin) (Day 2).

1250 Trial Tr. 288:22-289:13, 289:16-18 (Benjamin) (Day 2).

1251 Trial Tr. 289:14-18 (Benjamin) (Day 2).

1252 Trial Tr. 289:19-290:1 (Benjamin) (Day 2).

1253 Trial Tr. 295:22-296:6 (Benjamin) (Day 2)

1254 Trial Tr. 293:6-294:10 (Benjamin) (Day 2).

1255 Benjamin Dep. 28:1-30:3, 31:22-32:2, 35:5-12.
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using hisvalid, unexpired Arizona driver’s license, a copy of hisoriginal Socia Security card,
and voter registration card; however, he has been unable to obtain a Texas driver’s license or
El C.1256

887. Each time he wastold that he could not get an EIC, apersonal ID card, or adriver's

license without providing a copy of his birth certificate.**’

888. The cost of obtaining a birth certificate from Louisiana had inhibited Mr. Benjamin from

obtaining one.*® Recently, Mr. Benjamin’s sister has helped him secure his birth certificate.®

889.  Until June 2014, Mr. Benjamin was under 65 and therefore ineligible to vote by mail.

Asaresult of SB 14, Mr. Benjamin was completely denied his right to vote in several elections

and was forced to vote provisionaly, and, on at least one occasion, was unable to perfect his

provisional ballot.*?®* Mr. Benjamin voters regularly whether early or on Election Day.'?%

890. Although Mr. Benjamin is now 65, he prefers to vote in person.'#*

2. K enneth Gandy

891. Kenneth Gandy, who is Anglo, moved to Corpus Christi, Nueces County, Texas thirty to
thirty-five years ago and has lived at the same address for twenty to twenty-five years.**** He

has been registered to vote in Texas since he moved to the state.™®® He registered at the county

1258 Trial Tr. 290:13-15, 290:19-23, 290:24-291:18 (Benjamin) (Day 2).

1257 Benjamin Dep. 28:1-30:3.

1258 Benjamin Dep. 32:13-33:15; Tria Tr. 293:6-14 (Benjamin) (Day 2).

1299 Trial Tr. 292:17-293:3, 293:15-294:5 (Benjamin) (Day 2).

1260 Benjamin Dep. 11:2-4; Trial Tr. 291:25-292:4 (Benjamin) (Day 2).

1281 Trial Tr. 290:2-12, 294:19-22 (Benjamin) (Day 2).

1262 Trial Tr. 292:10-12 (Benjamin) (Day 2).

1263 Benjamin Dep. 54:8-17; Trial Tr. 292:5-9, 292:13-16 (Benjamin) (Day 2).
1264 Gandy Dep. 9:24-10:3, 10:18-20.

1265 Trial Tr. 207:18-20 (Gandy) (Day 4).
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registrar’ s office.®®® Mr. Gandy is on social security and does not currently possess aform of

identification that would allow him to vote in Texasin person.*®®’

892. Mr. Gandy isactivein elections. Heis currently on the Ballot Board for Nueces County

and has worked the last 7 or 8 yearsin that position. He has been precinct chair and election

1268

judge.

893. Mr. Gandy had a Texas driver’slicense that he let expire in 1990 because he was not

driving.**®® His only mode of transportation is the city bus.*?”

894. HisTexas Personal Identification Card, which he carries with him all of the time, expired
in 2000.%™

895. He has not considered getting a new driver’s license or apersona identification card.**2
896. Hedoes not possess, and has never possessed, a Texas concealed handgun license, aU.S.
Passport, a U.S. military 1D with a photo, a veterans identification card, or aU.S. citizenship or
naturalization certificate.'*”

897. He also does not possess an Election Identification Certificate.>”* He tried to obtain an
EIC but was unsuccessful .*"

898. Theclosest DPS office is about an hour from his house by bus.**"® His polling placeis

approximately four to five blocks from his house.**’’

1266 Gandy Dep. 11:13-17, 63:24-64:11.

1267 Trial Tr. 209:10-12, 212:25-213:1 (Gandy) (Day 4).

1268 Gandy Dep. 15:18-16:1, 18:14-19:10; Trial Tr. 210:14-211:21, 213:4-9 (Gandy) (Day 4).
1269 Gandy Dep. 15:2-8; Trial Tr. 208:2-4 (Gandy) (Day 4).

1270 Gandy Dep. 13:8-11; Tria Tr. 208:15-17 (Gandy) (Day 4).

121 Gandy Dep. 25:17-26:2, 29:13-20.

1272 Gandy Dep. 25:3-5.

1273 Gandy Dep. 30:3-31:21; Tria Tr. 209:6-9 (Gandy) (Day 4).

1274 Gandy Dep. 28:14-19.

127> Gandy Dep. 25:3-13, 50:22-25, 62:7-11.
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899. Hehasacopy of hisNew Jersey birth certificate, but it is not a certified copy.**”® He
does not have a certified copy of his New Jersey birth certificate because the State charges
$30.00 for a certified copy.**”

900. He hasvoted by mail since implementation of SB 14, but he prefers to vote in person as

he has done all of hislife.1%°

901. Itishisopinion that being forced to vote by mail treats him like a second-class

citizen.*?®!
3. Anna Burns
902. AnnaBurns, who is Hispanic, is a Texas registered voter. Her maiden name was Anna

MariaBargas. The name on her Texas driver’slicenseis AnnaMaria Bargas Burns, while the
name on her voter registration card is Anna Maria Burns.?%?

903. Ms. Burnsisconcerned that she may have trouble voting in the future because of the
discretion that election workers have in administering SB 14’ s substantially similar name

provision.*®

4, Penny Pope
904. Penny Pope, who is African American, is an elected official serving as Justice of the

Peace of Precinct 2 in Galveston. She has served in that position since 19921284

1276
1277

Gandy Dep. 12:12-19.
Gandy Dep. 54:24-55:3.

128 Gandy Dep. 40:14-17, 41:15-25; Trial Tr. 208:23-209:3 (Gandy) (Day 4).

12° Gandy Dep. 41:4-12.

1280 Gandy Dep. 51:13-17, 53:25-54:5, 54:11-16; Trial Tr. 209:13-210:13, 213:2-3 (Gandy) (Day 4).
1281 Gandy Dep. 62:19-63:4.

1282 Byrns Dep. 12:18-13:25, 22:3-12

1283 Burns Dep. 60:14-61:5.

1284 pope Dep. 28:1-29:24.
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905. SB 14 impacts the ability of Ms. Pope’s constituents to vote. Ms. Pope had to increase
activitiesin her political campaigns asaresult of SB 14. She also spent additional time, effort,
and funds to campaign in the 2014 primary because of SB 14.1%%°

5. Michadl Montez

906. Michael Montez, who is Hispanic, is an elected official serving as Constable of Precinct 5
in Galveston. He has served in that position since 2003.12%°

907. SB 14 impacts the ability of Constable Montez’ s constituentsto vote. Constable Montez
had to increase activitiesin his political campaign as aresult of SB 14. Constable Montez
anticipates having to spend additional time, effort, and funds to campaign in the 2016 election
4'1287

because of SB 1

6. Congressman M arc Veasey

908. Congressman Marc Veasey, who is African American, was born in Fort Worth, Texas.*?®

909. Prior to serving in Congress, he served in the Texas state legislature. He ran in 2004
because he was upset about the mid-cycle redistricting. While he was serving as a state
legislator, the legislature considered voter ID bills, including SB 14.2*° Among other things,
Congressman Veasey recalls election committee hearings in 2007 when he was kicked out by

Chair Leo Berman because he was asking questions,***

910. Congressman Veasey believes that SB 14 is discriminatory.***

1285 pope Dep. 44:1-24, 82:13-18, 93:20-94:15.

1286 M ontez Dep. 21:9-22.

1287 Montez Dep. 30:10-23, 62:1-63:25, 68:19-69:2, 70:10-15, 72:23-73:16.

1288 Trial Tr. 231:23-232:12 (Veasey) (Day 1).

1289 Trial Tr. 232:19-25, 233:6-9 (Veasey) (Day 1); Veasey Dep. 37:1-16, 46:17-47:10.
1290 Trial Tr. 235:15-237:18 (Veasey) (Day 1).

1291 Trial Tr. 234:18-25; 242:2-10 (Veasey) (Day 1).
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911. Hebelievesit will affect minorities, especialy African-Americans, Hispanics, disabled

individuals, and those who livein rural areas.**

912. Congressman Veasey also believes SB 14 is a hardship on his constituents and that it
requires additional resources, manpower, and time to educate his constituents about the new
1293

requirements.

7. Jane Hamilton

913. Jane Hamilton, who is African American, has extensive experience with political
campaigns, having worked on and with numerous campaigns since she graduated collegein
2000."%

914. Ms. Hamilton isregistered to vote in Dallas County.'**

915. Sheiscurrently Congressman Veasey’s chief of staff. During elections, she also works
for his campaign as his campaign manager.'?*

916. Asacampaign manager, Ms. Hamilton does work to turn out voters and to get people
information about when, where, and how to go vote. Since SB 14 has been in effect, her job has
been “significantly more difficult.” During the 2014 primary election, the campaign received
calls from voters about whether they have the proper ID. One of the stories that made her
emotional was a voter who called because she had an expired ID and when the voter had gone to

vote, she had been unable. The voter had gotten aride to the polls and did not know how she

would get back to the polls and she also did not have what she needed to vote. Hamilton testified

1292 Trigl Tr. 235:4-9 (Veasey) (Day 1); Veasey Dep. 91:11-92:6.

1293 \/ easey Dep. 84:4-85:4.

129 Hamilton Dep. 6:15:18, 12:2-6, 12:14-21, 14:17-15:4, 15:24-16:5, 17:11-19:20, 20:4-19, 21:10-17,
21:23-22:6.

12% Hamilton Dep. 24:4-7.

12% Hamilton Dep. 21:23-22:6, 47:11-13, 48:3-8.

252



Case 2:13-cv-00193 Document 610 Filed in TXSD on 09/18/14 Page 258 of 353

that she and other staff would explain to callers how to get ID and that some callers were too
overwhelmed by the process they would need to go through and the costs association with
getting 1D.*’

917. Ms. Hamilton noted that telling seniors to vote by mail is “very, very sensitive.” She said
many seniors, some of whom “literally fought for the right to vote,” want to go to the polls.**®
918. Ms. Hamilton is also concerned about voters getting turned away for substantially similar
nameissues. Assomeone familiar with campaigns and elections, she stated that clerks are
chosen through a political process and she is uncomfortable knowing that partisan people make
the decisions about whether or not voters' names are substantially similar. It seems*“like alot to
put in the hands of aclerk.” She noted that the campaign received calls from voters with

1299

guestions about name issues.

8. Sergio Del_eon

919. Sergio de Leon, who is Hispanic, is a Justice of the Peacein Tarrant County. Heis

currently up for re-election.**®

920. Mr. deLeon believes that SB 14 discriminates against, and places an undue hardship, on

the elderly. He believesthat in this country, if avoter wishesto exercise hisright to votein

person, he should be able to do 0.2

921. Mr. deLeon believes SB 14 will increase the costs necessary to run political

campaigns.’*%

1297 Hamilton Dep. 64:9-65:21, 75:6-79:19, 81:7-82:6.
12%8 Hamilton Dep. 66:17-67:6.

129 Hamilton Dep. 67:14-70:16, 76:2-22.

130 De |eon Dep. 4:10, 7:8-10, 7:20-23, 13:11-20.
1301 e |eon Dep. 39:14-19, 40:15-21, 61:5-19.

1302 De |_eon Dep. 43:4-11, 44:12-15, 44:24-45:14.
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922. There has been ageneral concern among his constituents, particularly the elderly, that

they may not have the proper forms of identification.***®

9. Evelyn Brickner

923. Evelyn Brickner, who is Anglo, was born December 17, 1916 and moved to Texas
approximately three to four years ago. Sheresidesin Texas for half of the year with one of her
daughters and in Phoenix the other half of the year with another daughter. She had an Ohio
driver’slicense. She has never had a Texas driver's license.™®*

924. She has alwaysvoted in person. Sheis unaware of the process of mail-in voting and has
never voted by mail *®

925. She attempted to get an EIC on two or three occasions with the help of her daughter, but
DPSinformed her she did not have enough identification.***®

926. Ms. Brickner was able to obtain a U.S. passport on November 20, 2013. The name on
her U.S. passport, Evelyn Ruth Brickner, does not match the name on her voter registration card,
Evelyn R. Brickner.

10. John Médllor-Crummey

927.  John Méellor-Crummey, who is Anglo, has been registered to vote in Texas since 1989.
The name on his voter registration card is John M. Mellor-Crummey. The name on hisdriver's
licenseis JM Mellor-Crummey %

928. Mr. Méllor-Crummey was unsuccessful in getting DPS to put his full name on his

driver’s license when he moved to Texas. If given the option to change his name on hisdriver's

1303

De Leon Dep. 53:13-19.

1304 Brickner Dep. 5:15-17, 8:14-19, 9:6-8, 11:7-8, 13:5-6.

1305 Brickner Dep. 28:12-29:4, 42:10-12.

1306 Brickner Dep. 57:11-58:4, 58:18-25, 59:13-24, 60:9-61:5, 62:6-8.
1397 Mellor-Crummey Dep. 5:9-13, 10:2-23, 42:12-14.
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license, he would change it to John M. Mellor-Crummey to match his voter registration
certificate. He has never attempted to change his name on his voter registration card to match his
driver’s license because the name on his voter registration card is correct.**%®

929. The name on his passport is John Michael Melor-Crummey. Mr. Mdlor-Crummy is
unsure whether he possesses two forms of acceptable identification under SB 14.%3%

930. Mr. Méllor-Crummey is concerned that not al poll workerswill view his name on his
driver’ s license as substantially similar to his name on the registration list and they might

therefore refuse him his right to vote.**!°

11. Floyd Carrier

931. Hoyd Carrier, who is African American, was bornin arura area by amidwife on

January 13, 1931, isaveteran, and | lives in China, Jefferson County, Texas. ™"

932. Mr. Carrier had a Texas driver’'s license that expired in 2006. ***2 He has not driven since
he had a stroke in 1996 and is confined to awheelchair, relying on his son and neighbors to drive

him places.**3

933. Mr. Carrier hasaveteran ID card with a photo, but the photo is not discernible.****
934. Mr. Carrier hastried to get identification from DPS, specificaly aTexas|.D. card, but he

does not have the necessary underlying documents, including a birth certificate, and has had

1308 M ellor-Crummey Dep. 46:16-23, 48:1-19, 54:20-25, 56:25-57:5, 63:12-21, 65:2-6, 66:5-10, 70:13-19,
113:10-19.

1309 Mellor-Crummey Dep. 15:20-22, 43:19-24.

1310 Mellor-Crummey Dep. 13:13-24, 77:15-79:21, 83:9-24, 94:18-25, 100:17-101:4, 110:9-12.

1311 Carrier, C. Dep. 28:10-12, 46:4-10; Tria Tr. 9:22-25, 10:5-8, 13:9-12, 14:7-20, 15:15-18, 45:7-9,
75:20-21, 76:13-24 (Carrier, C; Carier, F.) (Day 1).

1312 Trial Tr. 10:12-16, 11:7-10, 12:8-14, 42:11-13, 53:7-13 (Carrier, C.) (Day 1).

1313 Carrier, F. Dep. 65:4-67:14, 69:7-10; Tria Tr. 13:17-14:2, 23:25-24:3, 25:9-13, 42:5-10, 46:9-15,
47:1-10 (Carrier, C.) (Day 1).

1314 Carrier, F. Dep. 58:2-24; PL814; Trial Tr. 10:17-18, 11:11-17, 48:2-4 (Carrier, C.) (Day 1).
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difficulty obtaining them. *** For instance, in spite of confusion over the location of his birth at
home by a midwife, in atown bordered by three counties meet, Mr. Carrier notwithstanding
obtained a birth certificate from the state of Texas that contained numerous errors, including the
wrong date of birth, incorrect spellings for hisfirst and last names, and the incorrect race of his
father.’® Just prior to trial, Mr. Carrier received an amended birth certificate, though it till
contains errors, including the incorrect race of Mr. Carrier’ s father and Mr. Carrier’s date of
birth."*"

935. Todate, Mr. Carrier’s son has spent between $34 and $36 assisting his father in obtaining
to obtain an ID for his father.™*'®

936. Mr. Carrier who has been voting in-person for most of hislife and on election day, went
as recently as November 2013 and was told he did not have the necessary ID to vote.™* Poll
workers did not offer Mr. Carrier the opportunity to cast aprovisional ballot, nor did they
provide him with any information about the availability of an EIC,"*?° despite recognizing Mr.

Carrier and his son.**!

1315 Trial Tr. 13:13-20, 14:3-25, 15:7-9, 15:21-25, 16:4-6, 16:10-24, 17:10-20, 18:20-20:23, 21:7-22:5,
22:9-24, 23:3-19, 53:14-21, 54:9-23, 55:7-15, 80:4-12, 85:10-14, 88:17-21 (Carrier, C.; Carrier, F.) (Day
1).
1316 DEFO221, DEF2521; Trial Tr. 15:10-18, 17:21-18:1, 18:9-14, 19:25-20:4, 20:18-23, 21:1-5, 54:11-
17, 56:16-57:17, 76:3-6, 80:6-12 (Carrier, C.; Carrier, F.) (Day 1).

1317 DEF2521, DEF0221; Trial Tr. 33:1-10 (Carrier, C.) (Day 1).

318 Trial Tr. 16:25-17:9 (Carrier, C.) (Day 1).

1319 Carrier, F. Dep. Dep. 95:8-96:2; Trial Tr. 13:2-4, 23:20-24, 24:17-20, 25:14-26:3, 27:3-6, 31:21-25,
79:13-80:3 (Carrier, C.; Carrier, F.) (Day 1).

1320 Trial Tr. 26:20-27:2, 27:15-28:1-17 (Carrier, C.) (Day 1).

1321 Trial Tr. 26:4-10 (Carrier, C.) (Day 1).
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12. Koby Ozias
937. Koby Ozias, who is Anglo, was born in Kentucky on May 11, 1986.°% Heisaresident

of Corpus Christi, Nueces County, Texas.***

938. Mr. Oziasisin the process of changing his name.’***

939. Mr. Ozias hasaU.S. passport with the name Stephanie Lynn Dees. Heis currently
registered to vote as Stephanie Lynn Dees. He had a Texas personal ID card but lost it and
cannot afford to replace it right now.**

940. Since SB 14 went into effect, Mr. Ozias has been able to vote with his U.S. passport
“[o]nly with great difficulty.” He believes certain poll workers would turn him away because his
appearance does not really match his photograph and there are people who do not like
transgender people.**%°

941. SB 14'srequirements affect people like Mr. Ozias, who do not match their photographs
D.1327

and cannot afford to replace their |

13. Oscar Ortiz

942. Oscar Ortiz, who is Hispanic, is a County Commissioner for Nueces County, Texas. He
represents a largely minority community.**?® Commissioner Ortiz testified concerning recent
discriminatory efforts to redistricting offices in Nueces County, Texas, including a recent Section

5 objection by the Department of Justice.***® Commissioner Ortiz was forced to sign an affidavit

1322

Ozias Dep. 29:12-30:3.

1328 Ozias Dep. 16:21-17:1, 22:2-5.

1324 Ozias Dep. 5:6-21.

1325 Ozias Dep. 17:16-19, 18:1-2, 20:11-19, 21:20-1.

1326 Ozias Dep. 18:14-16, 50:7-51:21.

1327 Ozias Dep. 32:16-21, 32:16-21, 34:22-2.

1328 Ortiz, O. Dep. 5:13-15, 9:4-7, 25:1-7, 28:3-16; Trial Tr. 9:12-10:10 (Ortiz, O.) (Day 5).
1329 Trial Tr. 9:16-12:12, 14:11-15:23 (Ortiz, O.) (Day 5).
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to vote when his name as printed on his |.D. did not match his voter registration.***

Commissioner Ortiz also described the relocation of the DPS office in Nueces County and the
lack of concern by DPS with its election related responsibilities and the voiced concern over the
lack of public transportation to arelocated DPS facility that is far from the residential population
in the county.’**' DPS officials did not include issuing EICs on their agenda when considering
moving the location but instead were focused on the ease the new |ocation would have for
issuing drivers licenses to commercial operators.**?

943. SB 14 will make it more difficult for him to achieve re-election because he will need to
make sure people have access to information about the law and ensure that they have the
D.1333

necessary voter |

14. LULAC

944. The League of United Latin American Citizens (LULAC) advances the economic
condition, educational attainment, political influence, health and civil rights of the Hispanic
population in the United States. In the area of political influence, LULAC’ s goal includes
protecting the rights of Hispanic and other minority groups, including voting rights.****
945. LULAC, through itslocal chapters, does voter registration and get out the vote
activities. ">

946. LULAC performs policy work related to legislation affecting Hispanic voters, including

SB 14. LULAC representatives testified against SB 14 in the Texas legislature.*3*

1330 Trial Tr. 12:16-13:13 (Ortiz, O.) (Day 5).

1331 Trial Tr. 15:24-16:13 (Ortiz, O.) (Day 5).

1332 Trial Tr. 18:15-19:19 (Ortiz, O.) (Day 5).

1338 Ortiz, O. Dep. 32:15-37:17, 43:18-25; Trial Tr. 21:19-22:7 (Ortiz, O.) (Day 5).
1334 See http://lulactx.org/history.html.

13% Ortiz, M. Dep. 46:1-20.
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947. LULAC has been harmed because the organization’s individual chapters have been and
will be required to expend time, effort, and funds to educate voters about SB 14.%%%'

B. Young Voters Education Fund | ntervenors

1. Imani Clark
948. Imani Clark, who is African American, has been alegally registered voter in Texas since
2010.1%%
949. Ms. Clark has been astudent at Prairie View A&M University (PVAMU) since August
2010 and expectsto graduate in May 2016. She has resided in the University Village dormitory
on campus since moving to Texas and has neither registered to vote nor voted in any other
State.l339
950. Ms. Clark does not possess SB 14-required photo ID. She possesses a PVAMU student
ID card, a California personal 1D card, a Californiadriver’'slicense, an expired U.S. passport, a
social security card, and acopy of her birth certificate.>*
951. Ms. Clark voted in 2010 Prairie View municipal elections and 2012 presidential election
in Texas using ID that she possessed at those times. She would like to continue to vote in Texas
using the 1D she currently possess.’**
952. Ms. Clark has not voted and has been unable to vote in any election since SB 14 went

into effect in June 2013 because she lacks the required forms of photo 1D.*3*

133 p| 006 (Tr. Senate Floor Debate, January 25, 2011).

337 Ortiz, M. Dep. 48:11-50:6

1338 Trial Tr. 184:4-9 (Clark) (Day 6); PL973 (Clark Voter Registration Certificate).

1339 Trial Tr. 184:10-21, 187:25-188:12 (Clark) (Day 6); Clark Dep. 14:3-19, 93:7-18.

1390 Trial Tr. 181:10-17, 185:1-5 (Espinoza) (Day 6); Clark Dep. 12:17-13:2, 27:25-28:4, 34:21-35:5,
64:11-24, 74:19-24; PL839 (Clark CA ID card); PL972 (Clark expired US passport); PL837 (Clark birth
certificate); PL840 (Clark Socia Security card).

131 Trial Tr. 184:22-185:9, 186:11-25, 187:25-188:12, 188:21-189:8 (Clark) (Day 6).
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953. Until thislawsuit began, Ms. Clark was not aware of the Election Identification
Certificate. She also does not know where the closest Department of Public Safety office to her
dormitory is located.’**?

954. It would be unduly burdensome for Ms. Clark to acquire the SB 14 required forms of
photo 1D because she does not have access to transportation or the time in her schedule, dueto a
full course load (with classes beginning as early as 8 am.) and commitments to the Prairie View
band, a dance company, and awomen’'s empowerment organization.**** From February 2011
until May 2013, Ms. Clark also worked every weekday for at least five hours aday in an art
gallery *%*

955. Ms. Clark typically gets around by using the campus shuttle or walking. She does not ride
off-campus buses. Shetypically runs errands after 10:00 PM following her extracurricular
activities.*

956. For dance performances off-campus, Ms. Clark travels with the band by bus or with the
dance company by carpool. Ms. Clark does not own a car and has never rented a car or borrowed
afriend’s car. Rarely, afriend will drive her on an off-campus errand, such asavisittoa

doctor. ¥

1342

Clark Dep. 94:13-95:4.

13%3 Clark Dep. 14:20-24, 63:22-64:2, 86:22-87:2.

3% Trial Tr. 186:15-187:5, 189:9-21 (Clark) (Day 6); Clark Dep. 16:6-16, 16:20-17:3, 17:19-19:9, 20:6-
21:1, 85:2-15, 87:3-8, 88:2-6, 101:24-102:6, 109:7-14.

13% Clark Dep. 24:17-25:6.

134 Clark Dep. 83:19-84:3, 89:5-10, 90:3-4.

1347 Clark Dep. 19:19-21, 20:1-3, 79:24-80:7, 83:2-18, 89:16-24, 92:15-18.
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957. Ms. Clark spent the summer of 2013 in California. She returned to the PYAMU campus
in August 2013 and attended daily band camp practices from 4:40 am. until 10 or 11 p.m.***
958. Since October 2013, Ms. Clark has had a paid job as a dance instructor at an elementary
school located on PYAMU campus. She normally works Mondays through Thursdays from 3
p.m. to 6 p.m., including during winter break while she remained in Texas. Ms. Clark limited
her work to Tuesdays and Thursdays in the spring of 2014, due to a heavier course load, but
worked all five weekdays of her 2014 spring break.'*

959.  Inthe summer of 2014, Ms. Clark will visit Californiafor three weeks before returning to
PVAMU for summer school and to work. When she fliesto Californiafor winter breaks and

1350

other holidays, Ms. Clark presents her California personal identification to board the plane.

2. The Texas L eaque of Younq Voters Education Fund

960. The Texas League of Young Voters Education Fund was established in 2010. It isanon-
profit, non-partisan 501(c)(3) organization, whose mission is to encourage young people—and,

in particular, young people of color—to engage in civic participation through voting and the

voting process, ™

961. The Texas League accomplishesits mission through its core activities of voter

registration, Get Out the Vote (GOTV) activities, leadership training of young voters, and

election protection activities.***?

962. The League performs policy work related to legislation affecting young voters.*®*

1% Clark Dep. 29:17-30:12, 31:19-32:5.

1399 Clark Dep. 21:23-22:3, 23:9-24:2, 32:13-17, 32:25-33:22, 39:25-40:10.

13%0 Clark Dep. 25:14-26:6, 27:22-28:4, 32:14-24, 34:13-17.

1351 Green Dep. 25:15-24, 26:6-10; 157:2-7, June 18, 2014; PL857 (TLYVEF Mission and Purpose); Trial
Tr. 248:1-14 (Green) (Day 2).

1352 Green Dep.37:6-20, 152:24-153:14; PL857 (TLYVEF Mission and Purpose); Trial Tr. 253:3-17
(Green) (Day 2).
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963. The Leagueis not a membership organization. It represents the constituent interests of
young Texans of color between the ages of 18 and 35, working on 25 college campuses across
Texas."®

964. The League learned through student organization meetings and on-campus interviews
that many college students who were not born in Texas, but are legally registered to vote in the
state, lack SB 14-required forms of identification. These students frequently cited the difficulty
of paying for the underlying documents and lack of transportation to obtain the required
identification as new burdens imposed by SB 14.1%%°

965. The League has learned through outreach that some votersit serves do not possess any of
the SB 14-required forms of identification, and some of them are not even aware of the steps
they need to take to obtain those forms of identification.***

966. The enactment of SB 14 has also caused the Texas League to pivot from its core mission
of registering and engaging voters in the democratic process to educating its target constituents
on photo-1D requirements. For example, rather than simply conducting voter registration
activities and educational outreach, the L eague has conducted extensive voter education
activities regarding SB 14, hosted voter ID clinics for voters who either do not have or do not
know whether they have SB 14-required ID, visited college campuses to educate student voters

about the new 1D requirements, made phone calls to registered constituents regarding SB 14's

requirements, monitored polling locations to ensure that voters were aware of and able to comply

1353 Green Dep. 41:17-21; PL857 (TLYVEF Mission and Purpose); Trial Tr. 252:1-17 (Green) (Day 2).
1354 Green Dep. 28:15-21, 38:8-24, 157:2-7; Trial Tr. 247:20-25 (Green) (Day 2).

13% Green Dep. 76:16-25, 80:24-18, 106:6-13; PL858 at 5-6 (L DF — Comment); PL1006 (TLYVEF
Student Notification); Trial Tr. 253:12-255:8 (Green) (Day 2).

13% Green Dep. 132:19-24; Trial Tr. 255:21-256:24 (Green) (Day 2).
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with SB 14, and helped constituents access DPS locations issuing EICs by providing free rides to

these locations.*®’

967. The Texas League did not conduct any of these activities prior to SB 14’ s enforcement.
In the wake of SB 14, the League has had to redirect portions of its limited resources to activities
to counteract the disfranchising effects of SB 14 among its constituents.***®

968. The Texas League has thus been unable to fulfill its core mission of growing the share of
its constituents who are registered to vote, and instead has needed to devote resources to ensuring
that its existing base of already-registered votersis, in fact, able to vote under SB 14's
requirements.***®

969. The League has focused particular attention on voter identification education at Prairie
View A&M because of the long history of voter discrimination by Waller County officials
1360

against Prairie View students.

C. Texas Association of Hispanic County Judges and County Commissioners
| nter venor

970. The Texas Association of Hispanic County Judges and County Commissionersisan
association of elected Hispanic county officials that seek to protect the right to vote, free of racial

discrimination. The Association expends resources to promote political participation by

1357 Green Dep. 44:2-47:11, 71:13-22, 79:5-10, 126:2-127:21, 131:3-133:1, 149:2-22; PL1010 (TLYVEF
Awareness Week Flyer); PL1007 (TLY VEF Fact Sheet); PL1004 (TLYVEF Tip Sheet); PL 1005, PL1002
(TLYVEF Supporter Notification); PL1003 (TLYVEF Press Release); Trial Tr. 255:21-257:6 (Green)
(Day 2).

13%8 Green Dep. 47:6-11, 55:22-25, 56:23-57:4, 60:7-14, 126:22-127:21, 128:24-129:23, 131:3-133:1,
134:20-135:22, 147:5-148:9, 149:4-22, 151:4-24, 152:24-153:14; Trial Tr. 256:5-257:3 (Green) (Day 2).
139 Green Dep. 126:2-127:5, 149:2-22; Trial Tr. 257:5-258:13 (Green) (Day 2).

13%0 Trial Tr. 248:20-249:4, 250:3-251:20, 253:12-20 (Green) (Day 2).
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Hispanic citizens in Texas, and has been forced to divert resources to educate the public about
the requirements of SB 14.%

D. Texas NAACP Plaintiffs

1. Texas State Conference of NAACP Branches

971. Themission of the Texas State Conference of NAACP Branches (Texas NAACP), asis
that of the national NAACP, is to ensure the political, educational, social, and economic equality
of rights of all persons and to eliminate race-based discrimination.”**> Texas NAACPis
dedicated to defending its constituents, minorities and low income people, in connection with
their right to vote.***®

972. SenateBill 14 is harmful to the Texas State Conference of the NAACP because it impairs
the organization’s ability to fulfill its missions, by causing it to divert a portion of its financial
and organizational resources from other pressing needs and issues to educating Texas citizens
about the requirements of SB 14 and helping them to get the identification required by SB 14 so
that they may be allowed to vote.’***

973. By way of example, at the Texas NAACP' s last convention, the organization had to offer
two workshops on the requirements of Senate Bill 14, rather than provide workshops on other

issues, including education and veterans' issues.*** Y annis Banks, the Texas NAACP' s sole

staff person, has shifted his work from mostly administrative tasks to spending 80% of histime

1361 Garcia Dep. 29:18-22, 41:2-12, 134:6-11, 157:20-159:1.

1362 p| 750 (National NAACP Mission Statement); Banks Dep. 19:20-20:14.

1363 Banks Dep. 74:21-75:1, 75:20-25.

1364 Trial Tr. 348:23-349:14 (Banks) (Day 5); Banks Dep. 88:12-16; Trial Tr. 268:17-269:4, 270:8-271:3,
271:15-272:14 (Lydia) (Day 1).

138 Banks Dep. 85:2-19.

264



Case 2:13-cv-00193 Document 610 Filed in TXSD on 09/18/14 Page 270 of 353

on legidlative tasks as aresult of Senate Bill 14. The Texas NAACP is not able to accomplish its
core missions because of the staff must divert significant resources to addressing SB 14.%%%

974.  Senate Bill 14 changed the activities of the Texas NAACP in other ways aswell. Instead
of simply getting people to fill out voter registration cards, the Texas NAACP also has had to
give voters information about Senate Bill 14.**” The Texas NAACP has had to provide
additional printed material about the changes to the law under Senate Bill 14, making the most
extensive changes ever to its voter education materials. 1**® The Texas NAACP also devotes
more resources to hel ping constituents obtain the documents needed to vote because of Senate
Bill 14.1°%%

975. Outside of the diversion of resources to voter ID issues and redistricting, Mr. Banks could
not recall atime during his employment with the Texas NAACP when the organization has had
to divert resources to one matter to the detriment of another.**"

976. Thediversion of resources that has been necessary for the Texas NAACP to deal with
Senate Bill 14 has been ongoing, continuous, and increasing from the date of enactment of
Senate Bill 14 until the present day.**"*

977. TexasNAACP believesit is necessary to devote its time and resources toward voter

registration activities in the wake of Senate Bill 14 is because there is along and egregious

1366 | ydia Dep. 78:24-79:11; Trial Tr. 348:10-352:13 (Banks) (Day 5); Trial Tr. 270:8-18 (Lydia) (Day
1).
1367 | ydiaDep. 71:24-72:12; Trial Tr. 268:17-269:15, 271:20-272:14 (Lydia) (Day 1).
1368 | ydia Dep. 74:6-17, 76:16-77; Tria Tr. 269:16-270:7 (Lydia) (Day 1).

1369 ydia Dep. 90:2-24; Trial Tr. 270:19-271:14 (Lydia) (Day 1).

1370 Banks Dep. 88:5-9.

137 Trial Tr. 350:3-351:25 (Banks) (Day 5); Trial Tr. 271:11-23 (Lydia) (Day 1).
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history of disenfranchisement of African Americans and other minoritiesin this country, and the

right to vote has been especially hard fought by African Americans.’*2

2. Mexican American Legidative Caucus of the Texas House of
Representatives

978. Thecore mission of MALC isto assist MALC members and their staffs in being prepared
to be avoice for the Mexican-Americans of Texas.’*”* As MALC members, legislators are able
to speak with aunified voice on issues of import to the Mexican-American community, and also
use the MALC staff to assist with researching and enacting legislation to advance policies
consistent with MALC’s mission.”*"*

979. MALC asan organization has been harmed by SB 14 because from the time that it was
introduced in the legislature, a significant amount of financial resources, staff time, and other
resources have been diverted to educating the public *about its effects and to combat its
implementation.” **”> Because of this diversion of resources to voter education since the
enactment of SB 14, MAL C has been unable to pursue the civil and social justice policy goals
and initiatives it previously identified as key issues for the Mexican-American community.*"
Prior to SB 14, littleif any of MALC’ s resources were devoted to voter education, but since the
enactment of SB 14, MALC has experienced a“radical uptick” in the amount of “money, time,

[and] staff” spent on voter education.®"’

1372 | ydia Dep. 133:12-134:1; Trial Tr. 272:15-273:3 (Lydia) (Day 1).

137 Golando Dep. 31:10-14, 35:22-36:13, 46:21-47:10; Trial Tr. 276:24-277:4 (Golando) (Day 1).

1374 Trial Tr. 277:23-278:16 (Golando) (Day 1).

137 Trial Tr. 278:14-279:22, 280:7-24, 283:17-286:1 (Golando) (Day 1).

1376 Golando Dep. 70:18-22, 56:2-57:2, 71:23-72:13; Trial Tr. 281:8-282:9, 284:1-286:6, 287:6-288:10
(Golando) (Day 1).

1377 Golando Dep. 55:19-56:1; Trial Tr. 280:25-282:25 (Golando) (Day 1).
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980. Today, it isestimated that 75 percent of MALC’ s resources are spent on voter education
and voting rights issues with its Executive Director Martin Golando now spending approximately
80 percent of his time on these issues.’*®

981. MALC svoter education efforts are directed at ensuring that MALC members are
informed as to voting requirements so that they can inform their constituents of the law.”*”® In
addition to communicating with legislators directly about the state of voting and election law,
MALC aso issues an electronic newdletter each week, a central portion of which is devoted to
voter ID requirements.”*® Approximately one-third of this newsletter is devoted to these issues,
space that could be used to promote other issues significant to the Mexican-American
community. 3

982. Asaresult of SB 14, MALC has had to change and divert financial and staffing resources
away from other issues. For instance, MALC has been unable to play a more significant rolein
the issue of unaccompanied minors at the Texas border because of the diversion of resourcesto
voter education issues as aresult of SB 14.2%% Aswell, MALC has been forced to let go of at
least one staffer because it could no longer afford to pay him an appropriate salary given the

costs associated with voter education and litigating these issues.***

1378 Golando Dep. 70:23-71:9, 81:12-82:12; Trial Tr. 284:1-285:1 (Golando) (Day 1).

13 Golando Dep. 53:15-54:2; Trial Tr. 278:21-279:22, 280:7-24, 282:10-25 (Golando) (Day 1).
1380 Trial Tr. 278:21-279:22 (Golando) (Day 1).

1381 Golando Dep. 54:7-15, 79:17-80:16; Trial Tr. 284:1-286:1 (Golando) (Day 1).

1382 Trial Tr. 284:1-285:1, 287:6-288:10 (Golando) (Day 1).

1383 Golando Dep. 71:14-22, 83:4-22, 83:4-84:10; Trial Tr. 287:6-288:10 (Golando) (Day 1).
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E. Ortiz Plaintiffs

1. Lenard Taylor

983. Lenard Taylor isan African American United States citizen who votes.**®** He does not
have an SB 14 ID.*** At DPS, Mr. Taylor was told that in order to get a DPS ID he would need
his voter registration card, social security card, and birth certificate, none of which he had at the
time (he has since paid $23 to get a birth certificate).’**® At the Social Security office, Mr. Taylor
was told he needed a Texas State ID to get a social security card, which, of course, he did not
have.®®” Mr. Taylor currently livesin anursing homein Alice, Texas. **® In the past he has
been homeless. **°  His only source of income is social security. **  Mr. Taylor relies upon
occasional local rides from others. **** Mr. Taylor has never voted by mail and would rather vote
in person. 1*%

2. Lionel Estrada

984. Lionel EstradaisaUnited States citizen who is registered to vote and has voted in
elections. ** He is Mexican American and has neither an SB 14 1D nor acertified copy of his
birth certificate. *** Mr. Estrada wants adriver’s license, but he cannot afford outstanding

surcharges. ** Mr. Estradaworks odd jobs.™**® He doesn’t have any savings and often his

1384 Trial Tr. 146:15-16, 147:18-19 (Taylor) (Day 3); PL1001 (Voting records, L. Taylor).

138 Trial Tr. 147:22-150:7 (Taylor) (Day 3); PL1000 (Taylor Decl.); Taylor Dep. 17:17-18:20.
138 Trial Tr. 147:22-148:15, 149:15-150:7 (Taylor) (Day 3).

1387 Trial Tr. 148:16-21 (Taylor) (Day 3).

1388 Trial Tr. 146:17-18 (Taylor) (Day 3); Taylor Dep. 21:16-19.

1389 P 1000 (Taylor Decl.).

13% p| 1000 (Taylor Decl.); Taylor Dep. 20:19-23.

1391 Trial Tr. 147:14-17 (Taylor) (Day 3).

1392 Trial Tr. 150:13-19 (Taylor) (Day 3).

1398 Trial Tr. 131:18-19 (Estrada) (Day 3); PL999 (Voting records, L. Estrada); Estrada Dep. 10:10-12,
11:12-15.

1394 Trial Tr. 129:18-19, 132:3-133:24, 144:3-14 (Estrada) (Day 3).

13% Trial Tr. 134:3-136:16 (Estrada) (Day 3).
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expenses exceed hisincome. ™%’ Mr. Estrada often walks to get places; when they are too far he
tries to get rides. **® The closest DPS office is over 30 miles away from his home in Kenedy,
Texas. ** Mr. Estradaisindligible to vote by mail and isineligible for a disability

1400

exemption.

3. Estela Garcia Espinoza

1401 ghejs Mexican

985. EstelaGarciaEspinozaisaUnited States citizen who votes regularly.
American and does not have an SB 14 ID. % Her birth certificate states her maiden name and
contains errors. **® Her voter registration has her married name. **** Ms. Espinoza would need
to obtain a copy of her marriage certificate and have the date of birth on her birth certificate
amended to obtain an EIC.**® Ms. Espinoza’s only incomeis social security and she has no

savings.**® Ms. Espinoza relies on her daughter for rides.**”” Ms. Espinoza lives adonein

Raymondville, Texas and the closest DPS office is over 20 miles away.**® Ms. Espinoza has

13% Trial Tr. 130:21-131:10 (Estrada) (Day 3); PL998 (Decl. Estrada).

1397 p| 998 (Decl. Estrada).

13% Trial Tr. 133:25-134:2, 140:25-141:6 (Estrada) (Day 3); Estrada Dep. 16:25-17:19, 34:17-35:109.
139 Trial Tr. 134:16-21 (Estrada) (Day 3).

1400 Trial Tr. 129:9-10 (Estrada) (Day 3).

1401 Trial Tr. 165:23-25, 170:3-171:10 (Espinoza) (Day 6); PL996 (Birth certificate, Espinoza); PL997
(Voting records, Espinoza).

1492 Trial Tr. 169:1-170:2, 172:15-25 (Espinoza) (Day 6); PL996 (Birth certificate, Espinoza).

1493 Trial Tr. 166:3-18, 174:9-15 (Espinoza) (Day 6); PL996 (Birth certificate, Espinoza).

1404 Trial Tr. 176:15-18 (Espinoza) (Day 6); PL997 (Voting records, Espinoza).

105 Trial Tr. 172:7-9, 309:12-25 (Espinoza) (Day 6); PL770 142 (Jewell Report);
http://www.dps.texas.gov/DriverL icense/electionl D.htm.

1406 By 770 947 and Exh. 4.2 (Jewell Report).

Y07 Trial Tr. 179:6-8 (Espinoza) (Day 6).

1408 Trial Tr. 167:15-19, 173:5-7 (Espinoza) (Day 6); PL770 1 43 (Jewell Report).
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never voted by mail.***® Ms. Espinoza cannot pay the costs required to obtain an SB14 ID

without making extreme and unreasonable financial sacrifices.***

4. Eulalio Mendez

986. Eulalio Mendez is a United States citizen who has voted regularly since Texas abolished
the poll tax.**** He is Mexican American and does not have an SB 14 ID nor a certified copy of
his birth certificate. **? Mr. Mendez livesin Sebastian, Texas and relies upon others for rides.
Hisfamily’s only source of incomeis socia security and it would be a substantial financial
burden for him to obtain SB 14 1D.**** Mr. Mendez has never voted by mail ***

5. Margarito Lara

987. Margarito LaraisaUnited States citizen who has been voting since the Poll Tax in Texas
was $1.75.%"° He regularly voted in person until SB 14 went into effect.*'® He has never voted
by mail.**'" He is Mexican American and does not have an SB 14 ID.***® Mr. Larawasborn in
1936 on aranch in Willacy County, Texas and his birth was never registered, so he was never
issued a birth certificate.***® To get ID to vote, Mr. Lara needs to apply for and obtain a delayed

birth certificate at considerable cost ($69).1*° He cannot do so without making extreme and

1499 Trial Tr. 170:19-22 (Espinoza) (Day 6).

1410 | 770 991 42-49 and Exh. 4.1, 4.2, 4.3.

Y1 Trial Tr. 98:1-9, 99:21-100:21 (Mendez) (Day 2).

112 Trial Tr. 98:8-9, 101:8-10, 103:17-21 (Mendez) (Day 2).

1413 Trial Tr. 105:20-108:4 (Mendez) (Day 2); PL992 (Mendez Decl.).

1414 Trial Tr. 100:24-101:3 (Mendez) (Day 2).

115 Trial Tr. 219:20-22, 220:14-16 (Lara, Margarito) (Day 4).

148 Trial Tr. 220:14-22, 221:3-9 (Lara, Margarito) (Day 4); PL991 (Mr. Laravoting records).

M7 Trial Tr. 220:19-25 (Lara, Margarito) (Day 4).

Y18 Trial Tr. 220:6-8, 221:3-222:21 (Lara, Margarito) (Day 4); Margarito Lara Dep. 46:20-22, 49:17-19,
76:1-13.

1419 Trial Tr. 219:18-220:2 (Day 4); PL989 (Tex. Corresp. to Mr. Larare. Application for Delayed Birth

Certificate);
1420 |d
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unreasonable financial sacrifices.!*?* Mr. Lara lives with hiswifein Sebastian, Texas. Their only

source of incomeis social security. They do not own a car.**?

6. Maximina L ara

988. MaximinalLaraisaUnited States citizen who votes regularly and has never voted by
mail.**?* Sheis Mexican American, and like her brother, Margarito Lara, her birth was never
registered.*** Ms. Larahas adriver license; however on it her name appearsincorrectly as
Maxine Martinez Lara.**®> Ms. Laramay be unable to vote under SB 14's substantially similar
name provision as her name on her voter registration card is correct.**?® She cannot correct her
name on her driver license without a delayed birth certificate.**’ Further, Ms. Larawill be
unable to renew her driver license or obtain an EIC when her license expiresin 2015 without a
delayed birth certificate.!*® Ms. Lara does not have the documents required to apply for a
delayed birth certificate.***® Moreover, even if able to secure the required documents, Ms. Lara

cannot pay to obtain a birth certificate due to her severely constrained budget.***

1921 Trial Tr. 224:17-225:9 (Lara, Margarito) (Day 4); PL990 (Margarito Lara Decl.).

1922 Trial Tr. 219:12-17, 223:21-224:13, 224:17-225:9 (Lara, Margarito) (Day 4); PL990 (Margarito Lara
Decl.).

1923 Trial Tr. 235:18-20, 236:9-20 (Lara, Maximina) (Day 4).

1924 Trial Tr. 236:1-2 (Lara, Maximina) (Day 4); PL985 (Tex. Corresp. to Ms. Larare. Appl. for Delayed
Birth Certificate).

1425 p| 1151 (Maximina Laradriver license); Trial Tr. 237:14-17 (Lara, Maximina) (Day 4).

1426 p| 1152 (Maximina Lara voter registration card).

127 P 770 9 58.

1428 Tex. Transp. Code 521.1425(c); Tex. Transp. Code 521.101(d-1); Tex. Transp. Code 522.052(i);
PL1033 (Defs.” Responsesto PIs. 2d Interrogs.) (Responses 1-2).

142% Trial Tr. 239:22-242:20 (Lara, Maximina) (Day 4); PL985 (Tex. Corresp. to Ms. Larare. Appl. for
Delayed Birth Certificate).

1930 Trial Tr. 246:8-14 (Lara, Maximina) (Day 4); PL986 (Maximina Lara Decl.).
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7. La Union del Pueblo Entero (LUPE)

989. LaUnion del Pueblo Entero, Inc. (“LUPE”) is anon-profit, non-partisan 501(c)(3)
organization,**** whose mission is to provide services*** and organize members to improve
society™*® by encouraging civic participation in part through voting and the voting process.***
990. LUPE was originally established in 1989 by Cesar Chavez and Dolores Huerta** and
expanded into Texasin 2003.24%

991. LUPE operates five offices in Hidalgo County, Texas'**” and has a staff of over 25 of
organizers, service providers and other staff. LUPE raises operating funds primarily from dues
paid by its members of less than $280,000 annually.**®

992. LUPE accomplishesits mission in part through its core activities of voter education,
registration, and Get Out the Vote (GOTV) activities.**® LUPE also assists members with
English classes, health care and immigration issues, and income tax assistance.***°

993. LUPE isamembership organization with over 7,000 paid members who are

predominately Mexican-American**** with very low incomes.***? Many residein coloniasin

31 Trial Tr. 165:14-15 (Cox) (Day 3).
1932 Cox Dep. 27:8-28:5.

1938 Trial Tr. 162:22-163:2 (Cox) (Day 3).
1434 Trial Tr. 158:6-159:3 (Cox) (Day 3).
1935 Cox Dep. 107:8-13.

1938 Cox Dep. 17:18-18:13.

1437 Cox Dep. 107:14-22, 91:18-21.

1438 Cox Dep. 88:6-12.

1939 Cox Dep. 46:7-47:4; 105:1-13; Trial Tr. 157:5-12, 158:11-159:3, 166:15-167:15 (Cox) (Day 3).
1440 Cox Dep. 27:8-28:13.

Y41 Trial Tr. 165:19-166:9 (Cox) (Day 3).
1442 Cox Dep. 92:4-16.
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rural areas of the Rio Grande Valley.***® It has monthly meetings that are attended by 100-800
members.***

994. LUPE learned through member and community meetings that members of LUPE and the
community who are legally registered to votein the state lack SB 14-required forms of
identification.*** LUPE learned that voters in the community would have difficulty obtaining
the underlying documents to obtain the SB 14-required identification in part because of the

st*4® and lack of transportation.**

co
995. The enactment of SB 14 caused LUPE to divert from one of its core activities of
registering and engaging voters in the democratic process to educating its target constituents on
photo 1D requirements.***® For example, rather than simply conducting voter registration
activities and educational outreach, LUPE has conducted extensive voter education activities
regarding SB 14, including handing out educational flyers and booklets and teaching members of
LUPE and the community about the requirements of SB 14.*4%°

996. LUPE has thus been unable to conduct all of its traditional services and functions and has
instead needed to devote resources to ensuring that its existing base of already-registered voters
is, in fact, able to vote under SB 14’ s requirements.***°

997. LUPE hasreprioritized its activities because of the enactment of SB 14 to lessen the

discriminatory impact it will cause to its members and community who are minorities.**>*

143 Trial Tr. 155:3-156:11 (Cox) (Day 3).

144 Cox Dep. 83:21-84:8.

Y5 Trial Tr. 168:25-169:16, 170:16-171:21 (Cox) (Day 3); Cox Dep. 142:6-143:1, 146:5-147:6, 149:12-
19.

1446 Trial Tr. 167:1-15 (Cox) (Day 3); Cox Dep. 114:22-115:14.

1947 Cox Dep. 80:15-81:5; Trial Tr. 162:4-21 (Cox) (Day 3).

1448 Cox Dep. 46:7-47:4, 108:24-109:13.

19 Trial Tr. 160:8-161:13 (Cox) (Day 3); Cox Dep. 102:14-103:23, 109:24-112:20.

190 Trial Tr. 167:16-22 (Cox) (Day 3); Cox Dep. 113:19-114:2.
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998. LUPE isaware of the history of discrimination against Mexican-Americansin LUPE’s
service areain the Rio Grande Valley and believes SB 14 isjust another obstacle placed on its
community to disenfranchise its members and community and prevent them from participating in

the democratic process. 2

Y51 Trial Tr. 172:7-173:10 (Cox) (Day 3); Cox Dep. 46:7-47:4.
%52 Trial Tr. 167:23-168:24 (Cox) (Day 3).
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PROPOSED CONCLUSIONS OF LAW

I ntroduction

The proposed conclusions of law are divided into eleven parts.

Part | identifies the statutory and constitutional violations alleged by plaintiffs and
plaintiff-intervenorsin their Complaints.

Part 11 concludes that the United States has a cause of action to enforce Section 2 of the
Voting Rights Act, and that the private plaintiffs and plaintiff-intervenors have causes of action
under Section 2 and the Constitution.

Part 111 concludes that the private plaintiffs have standing to sue, and that thereis no
preclusion asto the standing of the plaintiff-intervenors.

Part 1V notes the decision in the Section 5 litigation regarding SB 14, Texas v. Holder.

Part V provides an overview of the Supreme Court’s decision in Crawford v. Marion
County Election Board.

Part VI setsforth the legal principles underlying the “results’ claim under Section 2 of
the Voting Rights Act, and applies the law to the facts to conclude that SB 14 has a prohibited
discriminatory result in violation of Section 2.

Part VI setsforth the legal principles underlying the claims under Section 2 and the
Constitution alleging discriminatory purpose, and applies the law to the facts to conclude that SB
14 was enacted, at least in part, with a discriminatory purpose, and therefore violates Section 2
and the Fourteenth and Fifteenth Amendments.

Part VI setsforth the legal principles underlying the claim alleging that SB 14

unconstitutionally infringes on the right to vote, and applies the law to the facts to conclude that
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SB 14 substantially and unjustifiably burdens the right to vote, in violation of the First and
Fourteenth Amendments.

Part I1X setsforth the legal principles underlying the claim alleging that SB 14 functions
asapoll tax, and concludesthat SB 14 is an unconstitutional poll tax in violation of the
Fourteenth and Twenty-Fourth Amendments.

Part X respondsto defendants' assertion that Section 2 of the Voting Rights Act is
unconstitutional, as set forth in their proposed pre-trial Conclusions of Law filed on August 22,
2014 (ECF No. 504).

Part X1 addresses the injunction that should be issued against the implementation of the
voter identification requirements of SB 14.

Note Regarding Citationsto the Voting Rights Act of 1965

On September 1, 2014, the Office of Law Revision Counsel of the U.S. House of
Representatives implemented a reclassification of all U.S. Code provisions relating to voting and
elections. http://uscode.house.gov/editorialreclassification/t52/index.html. These code
provisions, including those for the Voting Rights Act of 1965 previously contained in Title 42,
have been transferred into a new Title 52, entitled “Voting and Elections.”

The Proposed Conclusions of Law cite to both sets of code sections, the old Title 42
sections and the new Title 52 sections. For the convenience of the Court, the following isa
cross-reference table showing the old and new numbering for the provisions of the Voting Rights

Act cited in the Proposed Conclusions of Law.

Section of the Old Classification New Classification
Voting Rights Act

2 4?2 U.S.C. 81973 52 U.S.C. § 10301

3 42 U.S.C.81973a 52 U.S.C. 8 10302
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Section of the Old Classification New Classification
Voting Rights Act

4 42 U.S.C. 81973b 52 U.S.C. 810303

5 42 U.S.C.81973c 52 U.S.C. §10304

12 42 U.S.C. §1973j 52 U.S.C. § 10308

14 42 U.S.C. 81973 52 U.S.C. §10310

ALLEGED STATUTORY AND CONSTITUTIONAL VIOLATIONS

1 These consolidated actions seek to invalidate and enjoin the voter identification
requirements for in-person voting enacted by Texasin SB 14 (2011).*** Plaintiffs and plaintiff-
intervenors, together, allege four claims (although not all plaintiffs and intervenors assert al of
these claims): (a) SB 14 discriminates against African-American and Hispanic citizens of Texas
in violation of the resultstest of Section 2 of the Voting Rights Act (“Section 2’), 42 U.S.C. 8§
1973, 52 U.S.C. § 10301, (b) SB 14 was enacted, at least in part, for the purpose of denying or
abridging the right to vote of African-American and Hispanic citizens of Texas, in violation of
Section 2 and the Fourteenth and Fifteenth Amendments to the Constitution; (c) SB 14
substantially and unjustifiably burdens the right to vote, in violation of the First and Fourteenth
Amendments to the Constitution; and (d) SB 14 isapoll tax, in violation of the Fourteenth and
Twenty-Fourth Amendments to the Constitution.

2. Plaintiffsin Veasey v. Perry (“Veasey Plaintiffs’), No. 2:13-cv-193, allege that SB 14:
violates the results test of Section 2; discriminates on the basis of race and ethnic originin

violation of the Fourteenth and Fifteenth Amendments; severely burdens the right to votein

143 B 14 includes afew provisions that do not concern voter identification requirements for in-person

voting. Unless otherwiseindicated, all referencesin these Conclusions of Law to SB 14 are to the voter
identification requirements of that legisation.
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violation of the First and Fourteenth Amendments; and is a poll tax in violation of the Fourteenth
and Twenty-Fourth Amendments. Second Amended Complaint, ECF No. 109 (the Complaint
also includes other claims not pursued at trial).

3. The United States, in United Satesv. Texas, No. 2:13-cv-263, allegesthat SB 14 hasa
discriminatory result and a discriminatory purpose in violation of Section 2 of the Voting Rights
Act, a statute that enforces the voting guarantees of the Fourteenth and Fifteenth Amendments.
Complaint, No. 2:13-cv-263, ECF No. 1.

4, Plaintiff-1ntervenors Texas League of Y oung Voters Education Fund and Imani Clark

(“ Texas League Intervenors’) in United Satesv. Texas, No. 2:13-cv-263, allege that SB 14
violates the Section 2 results test; intentionally discriminates on the basis of race or color in
violation of Section 2 and the Fourteenth and Fifteenth Amendments; and severely burdens the
right to vote in violation of the Fourteenth Amendment. Amended Complaint, ECF No. 73.

5. Plaintiff-Intervenor Texas Association of Hispanic County Judges and County
Commissioners (“HJ& C Intervenor”) in United States v. Texas, No. 2:13-cv-263, alleges that SB
14: violates the Section 2 results test; intentionally discriminates on the basis of race or color in
violation of Section 2 and the Fourteenth and Fifteenth Amendments; and severely burdens the
right to vote in violation of the Fourteenth Amendment. Amended Complaint, ECF No. 153.

6. Plaintiffs in Texas State Conference of NAACP Branchesv. Berry, No. 2:13-cv-291
(Texas NAACP Plaintiffs), allege that SB 14: violates the Section 2 results test; intentionally
discriminates on the basis of race or color in violation of Section 2 and the Fourteenth and
Fifteenth Amendments; and substantially burdens the right to vote in violation of the Fourteenth

Amendment. Complaint, No. 2:13-cv-291, ECF No. 1.
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7. Plaintiffsin Ortiz v. Texas (Ortiz Plaintiffs), No. 2:13-cv-348, alege that SB 14: violates
the Section 2 results test; intentionally discriminates on the basis of race or color in violation of
Section 2 and the Fourteenth and Fifteenth Amendments; and substantially burdens the right to
vote in violation of the Fourteenth Amendment. First Amended Complaint, No. 2:13-cv-348,
ECF No. 4.1

8. Plaintiffs and Plaintiff-Intervenors seek an injunction against the voter identification
provisionsof SB 14. They also seek an order providing for this Court to retain jurisdiction and
subject Texas to a preclearance requirement pursuant to Section 3(c) of the Voting Rights Act,
42 U.S.C. 81973a(c), 52 U.S.C. § 10302(c), and for an order authorizing the appointment of
federal election observers pursuant to Section 3(a) of the Act, 42 U.S.C. § 1973a(a), 52 U.S.C. §
10302(a).

1. THE UNITED STATESHASA CAUSE OF ACTION TO ENFORCE SECTION 2,

AND PRIVATE PLAINTIFFSAND PLAINTIFF-INTERVENORSHAVE
CAUSESOF ACTION TO ENFORCE SECTION 2AND THE CONSTITUTION

0. Under Section 12(d) of the Voting Rights Act, 42 U.S.C. 8 1973j(d), 52 U.S.C. 8§
10308(d), the United States has a cause of action to enforce Section 2 of the Voting Rights Act.
10.  Asthis Court previously has concluded, Order at 12-15 (ECF No. 385), the private
Plaintiffs and Plaintiff-Intervenorsin this litigation also have a Section 2 cause of action,
notwithstanding that the Voting Rights Act does not explicitly grant a cause of action to
plaintiffs other than the United States. But see 42 U.S.C. § 1973a(c), 52 U.S.C. § 10302(c)
(suggesting that “aggrieved person[s]” generally are authorized to sue “under any statute to

enforce the voting guarantees of the fourteenth or fifteenth amendment”). Private plaintiffs,

19%% The Ortiz Plaintiffs also all eged that SB 14 violates the Texas Constitution, a claim this Court

dismissed as precluded by the Eleventh Amendment. Order at 44-45 (ECF No. 385).
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including individuals and organizations, have regularly filed suit to enforce Section 2 since the
statute’ s enactment, and have an implied cause of action to enforce that statute. See, e.g.,
LULAC v. Perry, 548 U.S. 399 (2006); Johnson v. De Grandy, 512 U.S. 997 (1994); Chisom v.
Roemer, 501 U.S. 380 (1991); Thornburg v. Gingles, 478 U.S. 30 (1986); LULAC v. City of
Boerne, 675 F.3d 433 (5th Cir. 2012); Jones v. City of Lubbock, 727 F.2d 364 (5th Cir. 1984);
see also Allen v. State Board of Elections, 393 U.S. 544, 556-57 (1969) (holding that private
plaintiffs have an implied cause of action to enforce Section 5 of the Voting Rights Act). There
IS no case authority for the proposition that private plaintiffslack a cause of action under Section
2. Moreover, the Senate Report accompanying the 1982 amendments to Section 2, which the
Supreme Court has characterized as an “authoritative source” for interpreting the Voting Rights
Act, Gingles, 478 U.S. at 43 n.7, affirmed “the existence of the private right of action under
Section 2, as has been clearly intended by Congress since 1965.” S. Rep. No. 97-417, at 30
(1982).

11. Private plaintiffs, including individuals and organizations, have regularly filed suit to
enforce constitutional guarantees relating to voting, and thus, likewise, have an implied cause of
action to enforce those guarantees. See, e.g., Crawford v. Marion County Election Board, 553
U.S. 181 (2008); Rogersv. Lodge, 458 U.S. 613 (1982); Harper v. Virginia State Board of
Elections, 383 U.S. 663 (1966). Accordingly, the private Plaintiffs and Plaintiff-Intervenorsin
this litigation have a constitutional cause of action as well.

1. STANDING TO SUE

12.  Articlelll of the Constitution limits the federal judiciary to hearing and deciding “cases’
and “controversies.” U.S. Const. Art. |11, 8 2. Central to the “case or controversy” requirement

isthe doctrine of standing. “To establish Article 111 standing, a plaintiff must show (1) an injury
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infact, (2) asufficient causal connection between the injury and the conduct complained of, and
(3) alikelihood that the injury will be redressed by afavorable decision.” Susan B. Anthony List
v. Driehaus, 134 S. Ct. 2334, 2341 (2014) (internal quotation marks and brackets omitted);
accord Bennett v. Spahr, 520 U.S. 154, 162 (1999); Lujan v. Defenders of Wildlife, 504 U.S. 555,
560-61 (1992).

13. In this Circuit, individuals and organizations who have intervened in compliance with
Rule 24 of the Federal Rules of Civil Procedure are not required to demonstrate Article 1l
standing. Ruizv. Estelle, 161 F.3d 814, 832 (5" Cir. 1998) (“Article 111 does not require that
intervenors possess standing”). Asto the Texas League Intervenors and the HJ& C Intervenor,
the Court reaffirmsits prior ruling allowing intervention, and these parties, accordingly, need not
establish standing; however, as set forth below, the Intervenors also have demonstrated the
components of Article I11 standing.

14. For Article I11 standing, an injury must be real and immediate, not abstract or conjectural.
Lujan, 504 U.S. at 560-61. On the other hand, there is no requirement that an injury be of any
particular magnitude in order to be real and immediate. See United States v. Students
Challenging Regulatory Agency Procedures, 412 U.S. 669, 689 n.14 (1973).

15.  Organizations or associations, such as those who are plaintiffsin thislitigation, may
satisfy the requirement of standing in several ways. First, the entity may demonstrate an injury
to the organization or association itself which was caused by defendant’ s conduct and which may
be redressed by judicial relief (sometimes referred to as “organizational standing”). Havens
Realty Corp. v. Coleman, 455 U.S. 363, 378-79 (1982); Warth v. Seldin, 422 U.S. 490, 511
(1975). Second, an entity may sue on behalf of its members (“representational standing”). Hunt

v. Washington State Apple Advertising Comnt n, 432 U.S. 333, 343 (1977). See also Ass'n of
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Cmty. Orgs. for Reform Now v. Fowler, 178 F.3d 350, 356-57, 365 (5th Cir. 1999) (“ACORN”")
(discussing these two bases for organizations to obtain standing). In thislitigation, as of tria, the
four organizational plaintiffs, LULAC, Texas NAACP, MALC, and LUPE, are asserting
organizational standing only.

16.  Theinjury necessary for organizational standing is present where an entity demonstrates
that it has expended (or will expend) resources to counteract or otherwise respond to the conduct
of the defendant that is challenged in the litigation (i.e., the entity has expended resourcesin
addition to those expended by pursing the litigation itself). Havens Realty Corp., 455 U.S. at
379; Florida Sate Conference of NAACP v. Browning, 522 F.3d 1153, 1164-66 (11th Cir.
2008); Crawford v. Marion County Election Board, 472 F.3d 949, 951 (7th Cir. 2007), aff'd, 553
U.S. 181, 189 n.7 (2008); Texas Democratic Party v. Benkiser, 459 F.3d 582, 586 (5th Cir.
2006); ACORN, 178 F.3d at 356. These cases do not require that the entity’ s expenditure of
resources to counteract the defendant’ s conduct be of any particular size or amount.

17.  Theorganizationa Plaintiffsin thislitigation, including LULAC, Texas NAACP,
MALC, and LUPE, all have expended resources to respond to the new photo ID requirements
put in place by SB 14. FF {1 944-47 (LULAC), 971-77 (Texas NAACP), 978-82 (MALC), 989-
98 (LUPE). Therefore, these organizations have suffered the requisite Article 11 injury. The
Texas League and HJ& C also have expended resources to respond to SB 14. FF 1 960-69
(Texas League), 970 (HJ& C). Because these resources have been expended in direct response to
SB 14, thereisa sufficient causal connection between the organizations’ injuries and SB 14, and
these injuries would be redressed should the Court rule in plaintiffs’ favor and enjoin SB 14.
Accordingly, the Plaintiff organizations all possess Article 11 organizational standing, and the

Plaintiff-1ntervenor organizations also satisfy the Article I11 components of standing.
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18.  Theindividual Plaintiffsin thislitigation likewise must establish that they have suffered
an injury causally connected to SB 14 and that entry of an injunction against SB 14 would
redress that injury in order to have standing.

19. Citizens eligible to vote in Texas, who neither have the type of photo ID that SB 14
requires for in-person voting nor have obtained the SB 14 disability exemption, have an Article
Il injury caused by the Texas statute. The possibility that such individuals might obtain an SB
141D or adisability exemption in the future does not vitiate the existence of an injury sufficient
for purposes of standing since it is undisputed that individuals must engage in at least some effort
to obtain an alowable ID or the disability exemption. See Common Cause/Georgia v. Billups,
554 F.3d 1340, 1351 (11™ Cir. 2009); see also Northeastern Fla. Chapter of Assoc. General
Contractors of America v. City of Jacksonville, 508 U.S. 656, 666 (1993). Furthermore, it would
be inconsistent with the substantive standards governing this litigation to conclude that
individuals suffer an Article I11 injury only if SB 14 imposes an absolute bar to voting that
individuals cannot overcome: both Section 2 and the Fifteenth Amendment, by their terms,
prohibit both the discriminatory abridgement and denial of the right to vote; and the Fourteenth
Amendment appliesto a*“ debasement” of the ability to participate in the political process and not
simply adenial of theright to vote. Reynoldsv. Sms, 377 U.S. 533, 555 (1964) (Fourteenth
Amendment); see Rogersv. Lodge, supra (same).

20.  Thefollowing individual Plaintiffs have standing because they lack SB 14 photo ID and
do not possess a disability exemption, and thus are suffering an Article 11 injury caused by SB
14 that would be redressed by afavorable ruling: Gordon Benjamin, FF 11 883-89; Floyd
Carrier, FF 11 931-36; Estela Garcia Espinoza, FF 1 985; Lionel Estrada, FF § 984; Kenneth

Gandy, FF 1 891-901; Margarito Lara, FF § 987; Eulalio Mendez, FF  986; and Lenard
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Taylor, FF 163, 439, 983. In addition, Plaintiff-Intervenor Clark has suffered an injury caused
by SB 14, FF 1 948-59, and satisfies all three Article 111 requirements.

21.  Another way in which Texas citizens may suffer an Article Il injury caused by SB 14 is
if they have a SB 14 photo ID but their name on their 1D differs from their name recorded on the
registration rolls. Under SB 14, these individuals are allowed to cast an in-person ballot that will
be counted only if election officials conclude that the two forms of the voter’s name are
“substantially similar,” and that decision is, at least in part, discretionary. In addition, if the
names are determined to be “ substantially similar,” the voter must take additional stepsto be
allowed to cast aregular ballot. These requirements cause areal, not hypothetical, Article 111
injury to affected voters.

22.  Thefollowing individual plaintiffs have standing because, while they possess SB 14 ID,
their name on that 1D and their name on the registration rolls differ, and this Article I11 injury
caused by SB 14 would be redressed by afavorable ruling by this Court: Evelyn Brickner, FF {1
923-25; AnnaBurns, FF 1 902-03; Maximina Lara, FF 1 988; John Mellor-Crummey, FF 11
927-30; and Kaoby Ozias, FF 11 937-41.

23. Because organizations or associations suffer an Article 11 injury when, in the context of
political campaigns, they expend resources to counteract or otherwise respond to a defendant’s
challenged conduct, Benkiser, 459 F.3d at 586, individuals who are similarly situated with regard
to an expenditure of resources likewise suffer an Article 111 injury caused by defendant’s
conduct.

24.  Thefollowing individual plaintiffs have standing because, in the context of political
campaigns and related efforts, they have expended resources to respond to SB 14, and thus have

suffered an Article I11 injury caused by SB 14 that would be redressed by a favorable ruling by
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this Court: Sergio Deleon, FF 1 919-22; Jane Hamilton, FF 1 913-18; Michael Montez, FF
906-07; Oscar Ortiz, FF 1 942-43; Penny Pope, FF I 904-05; and Marc Veasey, FF 1 908-12.

V. TEXASV.HOLDER

25. In Texasv. Holder, 888 F. Supp. 2d 113 (D.D.C. 2012) (three-judge court), vacated and
remanded, 133 S. Ct. 2886 (2013), the U.S. District Court for the District of Columbia denied
preclearance under Section 5 of the Voting Rights Act, 42 U.S.C. § 1973c, 52 U.S.C. § 10304(c),
to SB 14. Thisdecision was vacated by the Supreme Court following its decision in Shelby
County v. Holder, 133 S. Ct. 2612 (2013), holding that Congress could no longer use the
coverage formula contained in Section 4(b) of the Act, 42 U.S.C. § 1973a(b), 52 U.S.C. §
10303(b), to subject jurisdictions to the preclearance requirements of Section 5. As aresult of
the Shelby County decision, Texasisno longer required to obtain preclearance for its voting
changes, including SB 14. On remand, Texasv. Holder was dismissed.

26.  Texasv. Holder denied preclearance on the ground that Texas had not carried its burden
under Section 5 of demonstrating that SB 14 would not have a discriminatory effect on Texas
citizens who are African American or Hispanic. Under Section 5, avoting change violates the
“effect” standard if it “would lead to aretrogression in the position of racial minorities with
respect to their effective exercise of the electoral franchise” (i.e., worsen the electoral
opportunity of minority citizens). Beer v. United States, 425 U.S. 130, 141 (1976).

27.  Texasv. Holder does not control the resolution of this case. Most particularly, the
Section 5 retrogression standard differs from the legal standards that govern the instant litigation,
including the results test of Section 2 of the Voting Rights Act. Reno v. Bossier Parish School
Bd., 520 U.S. 471, 477-80 (1997) (distinguishing Section 2 and Section 5). In addition, Texas

had the burden of proof in the prior case whereas those opposing SB 14 have the burden here.
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28. This Court’s decision rests on its application of the law set forth below to the facts
adduced at trial. It does not rest on the district court decision in Texasv. Holder.

V. IMPACT OF SUPREME COURT’SDECISION IN CRAWFORD V. MARION
COUNTY ELECTION BOARD

29. In Crawford v. Marion County Election Board, 553 U.S. 181, 189 (2008), the Supreme
Court rejected a claim that a photo identification law for in-person voting enacted by the State of
Indianawasinvalid on itsface. Plaintiffs alleged that the law “substantially burdens the right to
votein violation of the Fourteenth Amendment.” Id. at 187.

30.  Crawford did not address whether the Indiana law violated the results test of Section 2 of
the Voting Rights Act, or whether it had been enacted with a discriminatory purpose in violation
of Section 2 and the Fourteenth and Fifteenth Amendments. Id. at 187-89. Accordingly, the
Supreme Court’s holding in Crawford does not bar the instant challenges to SB 14 based upon
the Section 2 results standard, or based upon the prohibition on laws enacted with aracially
discriminatory purpose contained in Section 2 and the Fourteenth and Fifteenth Amendments.
As set forth below, however, this Court concludes that certain aspects of Justice Stevens' lead
opinion in Crawford are relevant in conducting the results and purpose analyses.

31.  Crawford bears most heavily on the claim by private plaintiffs and plaintiff-intervenors
that SB 14 unconstitutionally infringes the right to vote in violation of the First and Fourteenth
Amendments. This Court’s application of Crawford to that claim is discussed below.

32.  SB 14, onitsface, differs significantly from the Indiana photo 1D law addressed by the
Supreme Court in Crawford, FF § 27-30, and, as discussed infra, important aspects of SB 14’'s
impact on the right to vote of Texas citizens also relate to the particular implementation
procedures Texas is utilizing. Accordingly, thisis not a case where the challenged photo ID law
“ismaterialy identical to Indiana s photo ID statute.” Frank v. Walker, No. 14-2058, 2014 WL
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4494153 (7th Cir. Sept. 12, 2014) (order staying injunction issued against Wisconsin photo ID
statute).

VI. SB14VIOLATESTHE RESULTSSTANDARD OF SECTION 2 OF THE
VOTING RIGHTSACT

(claim asserted by all Plaintiffs and Plaintiff-1ntervenors)

A. Overview of the Section 2 Results Standard

33. Section 2(a) of the Voting Rights Act prohibits the use of any “voting qualification or
prerequisite to voting or standard, practice, or procedure” that is*“imposed or applied . . .ina
manner which resultsin adenial or abridgement of the right of any citizen of the United States to
vote on account of race or color, or [membership in alanguage minority group].” Section
14(c)(3) of the Voting Rights Act, 42 U.S.C. 8 1973l(c)(3), 52 U.S.C. § 10310(c)(3), defines
“language minority group” to include “ persons who are American Indian, Asian American,
Alaskan Natives or of Spanish heritage.”

34. Section 14(c)(1) of the Voting Rights Act, 42 U.S.C. 1973l(c)(1),52 U.S.C. 8§
10310(c)(1), defines the terms “vote” and “voting” to include “all action necessary to make a
vote effective in any primary, special, or general election, including, but not limited to,
registration, . . . casting a ballot, and having such ballot counted properly and included in the
appropriate totals of votes cast.” See also Allen, 393 U.S.at 565-66 (“the [V oting Rights] Act
gives abroad interpretation to the right to vote, recognizing that voting includes all action
necessary to make avote effective.” (internal quotation marks omitted)).

35.  Thevoter identification requirements of SB 14 serve as a“ prerequisite to voting” in
person, and more generally are a“ standard, practice, or procedure” with respect to voting, since

they determine whether a ballot will be “included in the appropriate totals of votes cast.”
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36. Section 2, accordingly, prohibits the implementation of the voter identification
requirements of SB 14 if the evidence demonstrates that these requirements “result[] in adenia
or abridgement of theright . . . to vote” of African-American or Hispanic citizens of Texas.
37.  The Section 2 results test is further defined in Section 2(b) of the Voting Rights Act.
That subsection provides that aresults violation:

is established if, based on the totality of circumstances, it is shown that the

political processes leading to nomination or election . . . are not equally open to

participation [by members of aracial or language minority group] in that [these

individual s| have less opportunity than other members of the electorate to

participate in the political process and to elect representatives of their choice.
42 U.S.C. §1973(b), 52 U.S.C. § 10301(b).
38.  Asthe Supreme Court has explained, “[t]he essence of a 8§ 2 claim isthat a certain
electoral law, practice, or structure interacts with social and historical conditionsto cause an
inequality in the [electoral] opportunities enjoyed by [minority] and white voters. . ..” Gingles,
478 U.S. at 47; see also De Grandy, 512 U.S. at 1013 (the overarching question in a Section 2
results analysis is whether the challenged practices denies minority voters “an equal measure of
political and electoral opportunity”).
39.  Thereisno requirement that plaintiffs prove intentional discrimination to establish a
Section 2 resultsviolation. Gingles, 478 U.S. at 35 (“Congress substantially revised § 2 [in
1982] to make clear that a violation could be proved by showing discriminatory effect alone and
to establish as the relevant legal standard the ‘resultstest’”); id. at 43-44 (“First and foremost, the
[Senate] Report [for the 1982 amendment to Section 2] dispositively rejects the position of the
plurality in Maobile v. Bolden, 446 U.S. 55 (1980), which required proof that the contested

electoral practice or mechanism was adopted or maintained with the intent to discriminate

against minority voters.”) (footnote omitted); accord Chisom, 501 U.S. at 404.
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40. The*“totality of the circumstances’ analysisrequired by the Section 2 results standard
“depends upon a searching practical evaluation of the ‘ past and present reality,’ [citation
omitted] and on a‘functiona’ view of the political process.” Gingles, 478 U.S. at 45 (quoting S.
Rep. No. 97-417 at 30). In conducting this analysis, a court “must assess the impact of the
contested structure or practice on minority electoral opportunities ‘on the basis of objective
factors.” Id. at 44 (quoting S. Rep. No. 97-417 at 27).

41.  Accordingly, SB 14 resultsin adenial or abridgement of the right to vote on account of
race, color, or membership in alanguage minority group, in violation of Section 2, if the statute’s
voter identification provisions interact with the totality of the political, social, and historical
conditions in Texas (examined functionally and objectively) to result in African Americans
and/or Hispanicsin Texas having less opportunity than Anglo citizensto cast an in-person ballot
that will be counted.

42. Because Section 2 focuses on equality of electoral opportunity, and prohibits the use of
any law or practice that either denies or abridges the right to vote in a discriminatory manner,
plaintiffs need not demonstrate that the voter identification requirements of SB 14, on their face
or as applied, establish an absolute bar to voting for any segment of the African-American or
Hispanic citizen population. Put differently, evidence that SB 14 results in African Americans or
Hispanics having less opportunity than other members of the el ectorate to cast in-person ballots
may not be rebutted under Section 2 by positing that this unequal opportunity may be overcome
if individuals devote sufficient resources to the task or by positing that the unequal opportunity is
somehow a product of individual “choice.” See Teaguev. Attala County, 92 F. 3d 283, 293-95
(5th Cir. 1996); United Sates v. Marengo County, 731 F.2d 1546, 1568-69 (11th Cir. 1984);

Kirksey v. Bd. of Supervisors, 54 F.2d 139, 145, 150 (5th Cir. 1977) (en banc), cert. denied, 434
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U.S. 968 (1977); Major v. Treen, 574 F. Supp. 325, 351 n. 31 (E.D. La. 1983) (three-judge
court).
43. In Miss. Sate Chapter, Operation PUSH v. Mabus, 932 F.2d 400 (5th Cir. 1991) — the
Fifth Circuit case most analogous to the instant litigation — the court held that a Mississippi
restriction on voter registration violated the Section 2 results standard notwithstanding that the
challenged law did not absolutely bar any citizen from registering to vote, and notwithstanding
that it was possible, with a sufficient expenditure of effort, for citizens to overcome the obstacles
to registration that the restriction imposed.
44, “The [1982] Senate Report specifies factors which typically may berelevanttoa § 2
clam.” Gingles, 478 U.S. at 45. Theseinclude:

1. the extent of any history of official discrimination in the state or political

subdivision that touched the right of the members of the minority group to

register, to vote, or otherwise to participate in the democratic process,

2. the extent to which voting in the elections of the state or political subdivisionis
racially polarized,

3. the extent to which the state or political subdivision has used unusually large
election districts, majority vote requirements, anti-single shot provisions, or other
voting practices or procedures that may enhance the opportunity for
discrimination against the minority group;

4. if there is a candidate dating process, whether the members of the minority
group have been denied access to that process;

5. the extent to which members of the minority group in the state or political
subdivision bear the effects of discrimination in such areas as education,
employment and health, which hinder their ability to participate effectively in the
political process,

6. whether political campaigns have been characterized by overt or subtle racial
appeals;

7. the extent to which members of the minority group have been elected to public
officein thejurisdiction.
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Additional factors that in some cases have had probative value as part of plaintiffs
evidence to establish aviolation are:

1. whether there isa significant lack of responsiveness on the part of elected

officials to the particularized needs of the members of the minority group([;]

2. whether the policy underlying the state or political subdivision's use of such

voting qualification, prerequisite to voting, or standard, practice or procedure is

tenuous.
Id. at 36-37 (quoting S. Rep. 97-417 at 28-29).
45.  Another potential factor identified by the Supreme Court is whether, “in spite of
continuing discrimination and racial bloc voting,” the challenged electoral practice offers
minority voters an electoral opportunity “roughly proportional to [their] respective sharesin the
voting-age population.” De Grandy, 512 U.S. at 1000. This factor “does not, however, act asa
‘safe harbor’ for Statesin complying with 8 2.” LULAC v. Perry, 548 U.S. at 436.
46.  Theresultstest isto be applied in a“flexible, fact intensive” manner. Gingles, 478 U.S.
at 46. The Senate Report’s “list of typical factorsis neither comprehensive nor exclusive. . . .
Furthermore, . . . ‘there is no requirement that any particular number of factors be proved, or that
amajority of them point one way or the other.”” 1d. at 45 (quoting S. Rep. 97-417 at 29).
47.  Section 2 iscomprehensive in that it “prohibits all forms of voting discrimination.” 1d. at
45 n.10. Generally speaking, voting discrimination takes two forms. First, it caninvolve
restrictions on citizens accessto registration or the ballot box. Thisform of voting
discrimination is sometimes broadly referred to as “vote denia” restrictions, although many such
challenged practices do not categorically deny minority citizens the right to vote but, instead,
impose obstacles to voting that disproportionately affect minority voters and deny minority

voters an equal electoral opportunity in the totality of the circumstances. E.g., Operation PUSH,
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supra. Second, even where minority voters can register, cast a ballot, and have that ballot
counted in a nondiscriminatory manner, “vote dilution” occurs where a practice such as at-large
elections, multi-member districts, or a gerrymandered redistricting plan denies minority voters an
egual opportunity to elect their candidates of choice. E.g., LULAC v. Perry, supra; Johnson v.
De Grandy, supra; Chisomv. Roemer, supra; Citizens for a Better Gretna v. City of Gretna, 834
F.2d 496 (5th Cir. 1987); Fabela v. City of Farmers Branch, No. 3:10-cv-1425, 2012 WL
3135545 (N.D. Tex. Aug. 2, 2012). Theinstant litigation involves a“vote denial” claim.

48.  Theanalytic framework for assessing Section 2 claims depends, in part, on the type of
claim that is being advanced. Invote dilution litigation, it iswell established that the Section 2
results analysisis performed in two steps. First, a court applies the three preconditions
established by the Supreme Court in Gingles: whether the minority population is “sufficiently
large and geographically compact to constitute a majority in a single-member district”; whether
the minority population is “politically cohesive”; and whether the “white majority votes
sufficiently asabloc to enableit . . . to defeat the minority’s preferred candidate.” 478 U.S. at
50-51. Second, if these preconditions are met, the reviewing court proceeds to consideration of
other Section 2 factors to enable it to make the ultimate, “totality of the circumstances’
determination of whether the challenged law or practice denies minority voters an equal electoral
opportunity. See generally LULAC v. Perry, 548 U.S. at 425-26. In thisregard, the Section 2
factors enumerated in the Senate Report are “particularly [pertinent] to vote dilution claims.”
Gingles, 478 U.S. at 45. As noted, however, thisis not a vote dilution case.

49.  Wherelitigation, instead, challenges a limitation on casting a ballot, atwo-step analysis
also should be followed. The first step involves determining whether the limitation bears more

heavily on minority citizens than white citizens. This step can be satisfied, for example, by a
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statistical analysis showing that the limitation has a disparate impact on minority citizens. See
Operation PUSH, 932 F.2d at 413 (“It . . . was appropriate for the court to consider evidence of
statewide [voter registration] disparity to determine if Mississippi’s[registration] procedures
violated 8§ 2.”). If adisparate impact is established, the reviewing court proceeds to the second
step, assessing the “totality of the circumstances’ relevant to the challenged practice. The
Section 2 factors enumerated in the Senate Report that are particularly pertinent to “vote denial”
clamsinclude: (a) any history of official discrimination touching the right of minority citizensto
register, to vote, or otherwise to participate in the democratic process (the first Senate Report
factor); (b) the extent of racialy polarized voting (the second Senate Report factor); and (c) the
extent to which socioeconomic disparities hinder minority citizens' ability to participate
effectively in the political process (the fifth Senate Report factor). Gonzalez v. Arizona, 677 F.
3d 383, 405-06 (9" Cir. 2012) (en banc), aff' d on other grounds, Arizona v. Inter Tribal Council
of Arizona, 133 S. Ct. 2247 (2013). Whether the policy underlying the challenged practiceis
tenuous (the ninth Senate Report factor) also is particularly important. See Ortiz v. City of
Philadel phia Office of the City Commissioners, 28 F.3d 306, 312-313, 316 (3rd Cir. 1994).
Furthermore, the presence or absence of a proportional e€lectoral opportunity for minority citizens
also must be taken into account.

50. Proof that a ballot access restriction has a disparate impact on minority voters, without
more, does not establish a Section 2 results violation. See Gonzalez, 677 F.3d at 406-07 &
nn.33-34 (Arizonavoter identification law did not violate Section 2 where Hispanic voters were
not shown to disproportionately lack ID and plaintiffs “failed to explain how [the ID]
requirements interact with the social and historical climate of discrimination to impact Hispanic

voting.”); Ortiz, 28 F.3d at 312-317 (Pennsylvania s voter-registration purge statute did not
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violate Section 2 because, notwithstanding a statistical disparity between minorities and whites
who were purged, plaintiffs failed to demonstrate that, in the totality of the circumstances, this
disparity resulted in an unequal electoral opportunity). Rather, Section 2 is violated when, under
the totality of the circumstances, minority citizens are denied an equal opportunity to participate
in the political process.

51 Thus, to resolve whether SB 14 violates the Section 2 results test, this Court will: (a)
review the evidence to determine whether SB 14 has a disparate impact on African-American
and/or Hispanic citizens of Texas; and (b) if adisparate impact is shown, will proceed to a
review of the totality of relevant electoral circumstancesin Texas.

52. Proof that SB 14’ s voter identification provisions result in minority voters having less
opportunity to cast in-person ballots that will be counted also establishes that SB 14 denies
minority voters' an equal opportunity to elect their preferred candidates. See Chisomv. Roemer,
501 U.S. at 397 (“Any abridgment of the opportunity of members of a protected classto
participate in the political process inevitably impairs their ability to influence the outcome of an
election.”).

53.  Section 2 requires a causal connection between SB 14 and the asserted injury, i.e., alack
of equal electoral opportunity. As stated above, “[t]he essence of a § 2 claim isthat a certain
electoral law, practice, or structure interacts with social and historical conditions to cause an
inequality in the [electoral] opportunities enjoyed by [minority] and whitevoters. ...” Gingles,
478 U.S. at 47 (emphasis added). Thereis no requirement, however, that plaintiffs show that SB
14 caused the relevant social and historical conditionsin Texas or that those conditions caused
the passage of SB 14. See, e.qg., LULAC v. Perry, 548 U.S. at 425-42 (affirming that Texas's

congressional redistricting plan violated the Section 2 results test without any finding that the
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plan caused the relevant social and historical conditionsin Texas, or that those conditions caused
the enactment of the plan).

4. Defendants wrongly assert that alaw which, on itsface, is race neutral may violate the
Section 2 results standard only if it is shown that the law is being enforced in aracially selective
manner. Defendants' Proposed FOF/COL 183 (ECF No. 504). Thisiswholly inconsistent
with the entire body of Section 2 caselaw. For example, the Fifth Circuit affirmed that
Mississippi’ srestriction on voter registration violated the results standard, notwithstanding that
the law was neutral on its face and there was no evidence of selective enforcement. Operation
PUSH, supra. Likewise, the Supreme Court has held that particular redistricting plans violated
the results standard, although the plans were facially neutral and were not being selectively
enforced. LULAC v. Perry, supra; Thornburg v. Gingles, supra.

B. SB 14 Has a Discriminatory Result in Violation of Section 2

55. Having carefully considered the evidence presented by plaintiffs and plaintiff-
intervenors, and the evidence presented by defendants Texas and Texas state officials, the Court
concludes that the voter identification requirements of SB 14 “interact[] with [the totality of]
socia and historical conditions [in Texas] to cause an inequality in the [electoral] opportunities
enjoyed by [African-American and Hispanic voters] and white voters.” Gingles, 478 U.S. at 47.
Thus, SB 14 “results in adenial or abridgement of the right of [African-American and Hispanic
citizens] to vote on account of race or color, or [membership in alanguage minority group],” in
violation of Section 2 of the Voting Rights Act.

56.  Asset forth above, the analysis proceeds in two steps: first, the Court will determine

whether SB 14 bears more heavily on minority than Anglo citizens; and second, the Court will
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determine whether, in the totality of the circumstances, SB 14 denies minority citizens an equal
electoral opportunity.

1. SB 14 bears mor e heavily on African Americans and Hispanicsin
Texasthan on Anglos

57. Based upon the facts adduced at trial, the Court concludes that SB 14 bears more heavily
on both African-American and Hispanic citizens than on Anglo citizensin Texas.
58. The Court will address three issues in assessing whether SB 14 disproportionately
burdens the right to vote of African Americans and Hispanics: (a) whether the percentages of
African Americans and/or Hispanics who lack SB 14 ID are greater than the percentage of
Angloswho lack that ID; (b) whether SB 14 includes a safe harbor provision, i.e., aprovision
that allows citizens without 1D nonetheless to cast an in-person ballot that will be counted,
without new attendant burdens; and (c) the nature and extent of burdens SB 14 directly or
indirectly imposes on citizens lacking SB 14 I1D to obtain that ID, and whether SB 14 functions
to impose greater burdens on African Americans and/or Hispanics than Anglos.
59. Thesethreeissues areinterrelated. Together they establish that SB 14 weighs more
heavily on minority votersonly if one or both of the following sets of circumstances is shown:
e agreater percentage of African Americans and/or Hispanicslack SB 14 ID than Anglos,
provided that this disparity is not nullified by a safe harbor provision, a burden-free
process to obtain SB 14 ID, or the existence of burdensto obtain SB 14 ID that
disproportionately disadvantage Anglos; or
e African Americans and/or Hispanics are disproportionately burdened by the process
required to obtain SB 14 1D, provided that this disparity is not nullified by a safe harbor
provision, or the existence of 1D possession rates that disproportionately disadvantage

Anglos.
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See South Carolina v. United States, 898 F. Supp. 2d 30, 40 (D.D.C. 2012) (three-judge court)
(in case decided under Section 5 of the Voting Rights Act, held that South Carolina photo ID law
did not have aretrogressive effect, although minority registered voters disproportionately lacked
the required ID, because the state’ s “sweeping” safe harbor provision allowed citizensto vote in
person without photo 1D); Texas v. Holder, 888 F. Supp. 2d at 138, 143-44 (three-judge court)
(in Section 5 case, held that SB 14 differentially burdened minority voters because, while the
evidence did not establish that minority registered voters were less likely to possess the required
ID, minority citizens without photo ID faced significantly greater burdens to obtain I1D).

a. African Americans and Hispanicslack SB 14 photo ID at
significantly higher ratesthan Anglos

60.  The evidence demonstrates that African-American and Hispanic citizensin Texas, and
African-American and Hispanic registered votersin Texas, lack SB 14 photo ID at rates
significantly higher than the rate at which Anglosin Texas lack such ID.
61. The statistical analyses based on matching the TEAM voter registration database to
databases for the various forms of SB 14 ID demonstrate that African-American and Hispanic
registered voterslack SB 14 ID at substantially higher rates than Anglo registered voters.
a The matching analysis indicates that of the approximately 13.5 million
registered votersin Texas (as of January 2014), 608,470, or 4.5 percent, lack
acceptable SB 14 ID. FF 142,56.
b. Dr. Ansolabehere’ s analysis of the racial/ethnic composition of the no-
match list of 608,470 registered voters, using the well-accepted statistical
technique of ecological regression, estimates that 2.0 percent of Anglo registered
voters, 8.1 percent of African-American registered voters, and 5.9 percent of

Hispanic registered voterslack SB 14 ID. FF 1158-60. Stated differently,
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African-American registered voters are 305 percent more likely than Anglo
registered voters to not possess SB 14 1D, and Hispanic registered voters are 195
percent more likely than Anglo registered voters to not possess SB 14 ID. FF
61.

C. Dr. Ansolabehere' s alternative analysis of the race/ethnicity of the no-
match list of 608,470 registered voters, using the racial/ethnic identifications
compiled by Catalist LLC, estimates that 3.6 percent of Anglo registered voters,
7.5 percent of African-American registered voters, and 5.7 percent of Hispanic
registered voterslack SB 14 ID. FF 166-72. Stated differently, the analysis
using the Catalist race/ethnicity identifications shows that African-American
registered voters are 108 percent more likely to lack SB 14 1D than Anglo
registered voters, and Hispanic registered voters are 58 percent more likely to lack
SB 14 1D than Anglo registered voters. FF §73. Furthermore, these disparities
become larger when the analysisis limited to the subset of registered voters on the
no-match list for whom Catalist reports its highest level of confidence with regard
to race/ethnicity identifications. FF § 75.

d. Dr. Ansolabehere’ s analysis of persons designated in TEAM as having a
Spanish surname shows that these individuals are 41 percent more likely to lack
SB 14 ID than registered voters who do not have a Spanish surname. FF [ 78-79.
This understates the disparity between Hispanic and Anglo registered voters since
voters without a Spanish surname include African Americans who, all the

evidence indicates, lack SB 14 ID to a substantially greater extent than Anglos.
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e. Dr. Ansolabehere confirmed the existence of substantial racial/ethnic
disparitiesin the possession rates of SB 14 ID by conducting sensitivity analyses
to ensure that potentially out-of-date or invalid voter registration entriesin the
State’s TEAM database were not causing the racial disparities observed. These
anaysesinvolved: (i) excluding from the no-match list personsidentified by
Catalist as deceased, “ deadwood,” or having an address-change application on file
with the U.S. Postal Service; (ii) excluding from the no-match list persons
identified as “ Suspense” registered voters by TEAM,; (iii) excluding from the no-
match list persons matched as having a DPS ID more than 60-days old (this ID
does not qualify as SB 14 1D, but the expired status could indicate that the person
has moved or is deceased athough, on the other hand, it simply may indicate that
the person no longer needs or desiresto have that ID); and (iv) excluding all of
the previous three categories of persons from the no-match list. In each of these
analyses, the percentages of African Americans and Hispanics lacking SB 14 ID
continue to be substantially higher than the Anglo percentage without ID. FF 1
81-85.

f. In each of the analyses summarized above, the disparities between
African-American registered voters and Anglo registered voters, and between
Hispanic registered voters and Anglo registered voters, are statistically significant
and thus are highly unlikely to have arisen by chance. FF 1 85-86.

0. The existence of substantial disparitiesin ID possession between minority
and Anglo registered was confirmed by analyses of the no-match list performed

by Dr. Herron, Dr. Bazelon, and Dr. Webster. These studies yielded slightly
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different racial and ethnic estimates than the estimates obtained by Dr.
Ansolabehere, but the overall pattern of ID possession by race/ethnicity was the
same. FF 11 89-90, 97-121.
62.  Thetelephone survey of persons eligible to vote in Texas, conducted by Dr. Barreto and
Dr. Sanchez, likewise indicates that African-American and Hispanic citizensin Texas lack SB 14
ID to asubstantially greater extent than Anglo citizens.
a The survey estimates that 7.2 percent of Texas s voting age citizens, or
approximately 1.2 million eligible voters, do not possess SB 14 ID. FF 1 97.
b. According to the survey, thereisa statistically significant differencein ID
possession rates between minority and Anglo citizens. The survey estimates that
4.7 percent of Anglo voting-age citizens, 8.4 percent African-American voting-
age citizens, and 11.4 percent of Hispanic voting-age citizens lack SB 14 ID. In
other words, African-American voting age citizens are 178 percent more likely to
lack SB 14 ID compared to Anglo voting age citizens of Anglos), and Hispanic
voting age citizens are 242 percent more likely to lack SB 14 ID compared to
Anglo voting age citizens FF 1 98-101.
63.  Although, as discussed infra, there is a strong relationship between poverty and the
burdens involved in obtaining photo ID, the disparitiesin ID possession rates found by the
statistical analyses of the no-match list and by the survey of Texas citizens were not predicated
on, and thus are independent of, any relationship between ID possession rates and poverty.
Moreover, the survey found that the relationship between possession rates and poverty is

imperfect since, according to the survey results, African Americansin poverty and Hispanicsin
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poverty are substantially more likely than Anglos in poverty to lack SB 14 ID, and that these
disparities are statistically significant. FF § 358.

64. Defendants did not offer any study regarding the number of citizens or registered voters
in Texaswho lack SB 14 1D, or the percentages of Anglos, African Americans, and Hispanics
who lack SB 14 ID. The criticisms offered by defendants’ experts of the statistical analyses
conducted by plaintiffs’ experts were lacking in substance and, in certain instances, were based
on analyses containing significant errors. FF 11 824-843, 865-867, 871-882. Likewise,
defendants' analysis of the Catalist race/ethnicity identifications using race/ethnicity data from
DPS was flawed and did not undermine Dr. Ansolabehere’ s Catalist-based analysis. FF § 76-77.
65.  Thetestimony regarding the work of two socia service organizations (onein Dallas and
other in San Antonio) that assist individuals to obtain photo identification is consistent with the
statistical analyses in that the testimony indicated that there are alarge number of low-income
Texas residents who lack photo 1D, who are disproportionately minority. FF § 35, 160-61, 167,
207, 256, 312.

66. In sum, multiple studies conducted using a variety of statistical techniques, as well as
testimony regarding the actual experience of organizations that assist persons to obtain photo 1D,
demonstrate that that African Americans and Hispanicsin Texas are substantially less likely than
Anglosto possess SB 14 ID.

b. SB 14 does not provide for a safe-harbor for voterswho
lack SB 141D

67.  SB 14 doesnot include a safe harbor that alows in-person voters a reasonable
opportunity to cast aballot that will counted if the individual appears to vote without SB 14 ID.
68.  SB 14'sdisability exemption is available to alimited number of individuas, has been

rarely used, is burdensome to apply for, and has not been publicized. FF 11 122-37. Moreover,
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the population of voters who neither have SB 14 ID or nor are eligible to apply for this
exemption remains disproportionately minority, at statistically significant rates. FF § 137.
69. No evidence indicates that SB 14’ s religious exception or “natural disaster” exception has
any genera application to individuals without SB 14 1D, and defendants did not so assert at trial.
FF 9118.
70.  The opportunity for in-person voters without SB 14 ID to cast a provisional ballot does
not serve as a safe harbor. In-person provisional voters without SB 14 1D must present that ID to
election officials within six days after the election, i.e., they must gather or obtain the underlying
documentation required for an SB 14 1D, travel to the appropriate state or federal office to apply
for and obtain the ID, and then travel to the registrar’ s office to present the new ID, al no later
than the sixth day after the election. The actions necessary to obtain SB 14 1D, in and of
themselves, present a varied and substantial set of obstacles for individuals without 1D, FF |
365-79, and few such individuals will be able to carry them out within the short window of time
allowed after casting a provisional ballot.
71.  The opportunity for some voters without SB 14 ID to vote absentee by mail, and thus
avoid the SB 14 photo ID requirement, does not serve as a safe harbor.
a Absentee voting by mail is available only to a subset of registered voters
in Texas. Tex. Elec. Code 88 82.001-.004. Voters age 65 or older may vote by
mail, but Texas residents age 65 or older are disproportionately Anglo, FF § 142,
and excluding such individuals from the no-match list of registered voters does
not obviate the existence of statistically significant racial/ethnic disparitiesin ID

possession rates. FF 144. Overal, the registered votersin recent electionsin
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Texas who have voted by mail are disproportionately Anglo, and this disparity
also is statistically significant. FF 143,

b. The requirements associated with applying for and voting by mail in
Texas, FF 1 13-14 demonstrate that voting by mail is not, for many voters,
equivalent to voting in person. See NAACP v. Husted, No. 2:14-cv-404, 2014 WL
4377869, at *33 (S.D. Ohio Sept. 4, 2014). Further, many voters—and in
particular, many minority voters — prefer to vote in the traditional manner, in
person, rather than voting absentee by mail. FF § 141.

C. As alega matter, this Court is unaware of any precedent for the
proposition that a State may redirect a subset of its population from voting in
person to voting by mail while continuing to maintain in-person voting as the
primary means for casting a ballot in elections.

C. Voterswithout SB 14 I D face significant burdensin
obtaining that ID, and these burdens disproportionately
affect African Americans and Hispanics.

72.  The evidence demonstrates that the process for citizens to obtain SB 14 ID involves
numerous burdens. These include fees, documentation requirements, eligibility limitations,
limited business hours to apply for 1D, alack of voter education and outreach, travel burdens,
and potential loss of income due to in-person application requirements. These burdens have
been demonstrated in a variety of ways, through Census data, the testimony of expert witnesses
and affected voters, and documents and testimony from state agencies.

73.  Theevidence further demonstrates that the burdens involved in obtaining SB 14 ID bear

more heavily on African Americans and Hispanics than on Anglos.
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74.  All formsof SB 14 1D, with the exception of the Election Identification Certificate
(“EIC”) and military ID, require the payment of application, renewal, and replacement fees. FF
19 172-80, 344-56.
75. Functionally, obtaining an EIC is not “free” for many Texas citizenswho lack aSB 14
ID. For those citizens without SB 14 ID who do not have a Texas driver’s license or state ID
card that has been expired for less than two years, DPS requires that EIC applicants submit
“secondary identification,” which, for most citizens, means an original or certified copy of their
birth certificate. FF 11 254, 258-59.
a For Texas citizens who were never issued a birth certificate or who no
longer possess their birth certificate, obtaining one requires payment of afee and
also requires citizens to navigate a complex set of bureaucratic rules and obstacles
(including rules concerning the presentation of underlying documents and
limitations concerning the birth certificates available from a given registrar). FF
19 259-60.
b. The cheapest form of a birth certificate, the newly created “ Election
|dentification Birth Certificate,” till requires the payment of afee, and (unlike the
regular birth certificate) requires the EIC applicant to apply in person and to
establish identity personally, rather than relying on identifying documents held by
acloserelative. FF 1292-95. Moreover, the Election Identification Birth
Certificate may not be used for any purpose other than applying for an EIC
(which serves to discourage individuals from taking the several stepsinvolved in

applying for it), and the Texas Department of State Health Services has taken no
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steps to publicize the existence of the EIC Birth Certificate. FF 1 296-300. Very
few EIC Birth Certificates have been issued. FF 1 286.
C. Texas citizens without a birth certificate who were born in another State
likewise must pay afee and navigate through that State’'s application
requirements. FF 9 264-65.
d. Finally, DPS imposes the additional requirement that, if the EIC
applicant’s name on the birth certificate differs from the name on the * supporting
identification” and the name to be placed on the EIC, the applicant also must
submit documents that link the names together, which may require that the
individual obtain other documentation that involves a fee and a bureaucratic
process. FF {271.
76. DPS requires submission of numerous documents unrelated to confirming a person’s
identity to obtain adriver’slicense, state ID card, or concealed handgun license. FF 1171, 175,
194. In addition, citizens must submit documentary proof of citizenship to obtain these forms of
ID or an EIC. FF 11176, 266, 308. These requirements create additional obstacles to obtaining
an|D.
77.  The complexities and difficulties involved in obtaining a state-issued photo ID in Texas,
particularly for poor individuals, were further demonstrated by the fact that social service
agencies in the State devote significant resources to assisting such individuals to obtain photo 1D,
and have the resources to assist only a portion of the population requesting services. FF {35,
159-61.
78.  Thelimited availability of locations where Texas issues SB 14 |D pose obstacles for

persons seeking the 1D needed to votein person. Driver’slicenses, state personal ID cards,
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concealed handgun licenses, and EICs may be obtained only through DPS, with the exception
that EICs may be obtained at alimited number of county and mobile locations pursuant to
memoranda of understanding entered into by DPS. FF [ 171-72, 200-01, 205, 217-22. Citizens
must appear in person to apply for an EIC, FF 1200, as must first-time applicants for adriver’s
license or personal identification card and certain renewal applicants. FF {1171-72. Therearea
limited number of DPS and county offices and their hours of operation are limited. Wait times at
DPS offices aso are aproblem. FF {1 181-93. In addition, DPS has made little effort to
publicize the EIC program and or engage in outreach, and little is done to publicize or engagein
outreach for county and mobile EIC locations. FF 1 230. Asaresult, thereislittle knowledge
about EICs among those Texas citizenswho lack SB 14 ID. FF 1 207.

79. DPS views itself to be alaw enforcement agency, and that approach has contributed to
the lack of effectiveness of the EIC program. DPS treats EIC issuance as another aspect of its
law enforcement mission rather than as part of the democratic process of self-governance. The
documentation requirements to obtain an EIC were designed to mirror the requirements to obtain
adriver’'slicense or state identification card, and are not based on any analysis of what is
appropriate for purposes of demonstrating identity for voting. FF 11 321-22. DPS also has
known of an incorrect public perception that warrant checks are run on EIC applicants, and did
nothing to counteract that perception until, on the last day of trial — after this issue was raised —
DPS belatedly posted on its website a notice that warrant checks will not be conducted on EIC
applicants. FF 11 316-17; ECF No. 587. Law enforcement officers are present at DPS offices,
even when an office opens on aweekend only to accept EIC applications, which may be
intimidating to some voters. FF 1 315, 317, 327-28. Although the Secretary of Stateis Texas's

chief election official, the Secretary of State has no authority over DPS's implementation of the
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EIC program. FF §329-31. DPS'sinability to implement the EIC program as something other
than alaw enforcement program is vividly illustrated by DPS' s decision to include in the EIC
regulations a requirement that EIC applicants be fingerprinted, a requirement that Defendants
have made no effort to justify as being in any way related to voting; although DPS no longer
enforces this requirement, it has not removed it from the EIC regulations. FF 1 318-20.
Finally, as shown by emails sent by a DPS supervisor, top officials at DPS are actively hostile to
the EAC program, and have exhibited and countenanced the view that the fewer EICs issued by
DPS the better that isfor DPS. FF { 210-11.
80.  Judged by the very few number of EICsissued, FF 1200, 206, as compared to the
number of citizensin Texaswho lack SB 14 1D, FF 156, 97, the EIC program isafailure.
81 For numerous reasons, |ow-income persons face disproportionate burdens in obtaining
photo identification in Texas, including SB 14 ID.
a The payment of afeeto obtain an ID, abirth certificate, or other required
documents imposes a tangible and meaningful burden on low income persons
because of their relative lack of discretionary income, their relative lack reliable
income, and the possibility that taking time off from work will result in lost
wages. FF 11158-70, 173-74, 276-84, 293. Thiswasillustrated by the expert
analysis conducted of the financial circumstances of the Ortiz plaintiffs. FF |
443-46.
b. Expert analyses by Dr. Webster, Dr. Chatman, and Dr. Bazelon
demonstrate that for those persons without SB 14 1D who live in a household

without an automobile, or who are poor, there are significant travel burdens, both
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in time and money, associated with travelling to a DPS office or other location
where EICs areissued. FF 1 380-425.
C. Low income persons face greater challenges with regard to staying
employed, caring for their families, and addressing health issues. FF [ 365-79.
d. Low income persons may be less able to navigate through the
documentation processes because of time and resource limitations. FF | 161,
170, 357-64, 447, 1054, 1060.
82.  African Americans and Hispanics compose substantially disproportionate shares of the
low income population in Texas, and therefore the fees and documentation requirements
involved in obtaining SB 14 ID bear more heavily on them. FF {15, 365-425.
83.  African Americans and Hispanics and are disproportionately less likely to residein a
household that has access to an automobile, FF 1 5, 359, 1055, 1060, and the expert analyses
by Dr. Webster, Dr. Chatman, and Dr. Bazelon demonstrate that African Americans and
Hispanics face disproportionate travel burdensto obtain an EIC.  FF 11 380-425.
84. Moreover, even among those in poverty (i.e., even when the analysis is conducted by
controlling for the factor of poverty), African Americans and Hispanics face greater travel
burdens than Anglos. FF 1162, 380-413..
85.  Taken together, the burdens imposed by Texas for obtaining SB 14 ID significantly
increase the burdens that otherwise are attendant to voting in this State. For example, with
regard to travel burden, there are fewer than 300 locations in the State at which to apply for an
EIC (including DPS offices and the limited number of county offices which have agreed to

provide EICs, but not counting mobile locations), FF § 181-93, 241-53, whereas, for in-person
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voting, there are several thousand Election Day polling places, aswell as sites in each county for
early in-person voting.***®
d. In sum, SB 14 substantially and disproportionately
bear s mor e heavily on African Americans and
Hispanics
86. In conclusion, the evidence demonstrates that SB 14 substantially and disproportionately
weighs more heavily on African Americans and Hispanics than on Anglos. Thisistrue for two
separate reasons:
e First, significantly greater percentages of African Americans and Hispanics lack SB 14
ID than Anglos. SB 14 does not contain a safe harbor provision that would nullify these
disparities, nor are the disparities nullified by the existence of a burden-free process for
obtaining SB 14 ID. Furthermore, the disparitiesin ID possession are not cancelled out
by any countervailing racial/ethnic differencesin the burdens for obtaining SB 14 ID,
since these burdens do not weigh more heavily on Anglos than on African Americans or
Hispanics.
e Second, the burdens to obtain SB 14 photo ID weigh more heavily on African-Americans
and Hispanics than on Anglos. Again, SB 14 does not contain a safe harbor provision
that would nullify these disparities, and the disparities are not cancelled out by

countervailing 1D possession rates, since Anglos do not lack SB 14 ID at a higher rate

than African Americans or Hispanics.

14 Texas law requires that there be a polling place in every voting precinct, Tex. Election Code §

43.001, and that no precinct may have more than 5,000 active (non-suspense) registered voters. 1d. §
42.006. Asof March 2014, there were 11,789,120 non-suspense registered voters in the State,
http://www.sos.state.tx.us/el ections/historical/ mar2014.shtml, and thus, at a minimum there are 2,358
precincts and polling placesin Texas for statewide general elections (precincts may be consolidated for
specia and primary elections, Tex. Election Code §8 42.008, 42.009). Every county also has one or more
in-person early voting sites. 1d. 8§ 85.002, 85.061, 85.062.
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2. SB 14, in the totality of the circumstances, has a discriminatory
result

87. Having determined that SB 14 bears more heavily on African Americans and Hispanics
than on Anglos, the Court proceeds to the second step of the results analysis, consideration of
thisimpact in the totality of historical, political, and social circumstances in Texas, based upon
an examination of objective factors.

88.  Asrecently as 2006, the Supreme Court recognized and emphasized the important role
that Texas slong and well-documented history of discrimination playsin considering the totality
of circumstances in a Section 2 case against the State of Texas. LULAC v. Perry, 548 U.S. at
439-40. This history includes flagrant efforts to bar minorities from the ballot box in the post-
Reconstruction era and continuing during the first two-thirds of the 20th Century. FF 1 449-51,
461-66, 769, 777 , Texas srecord of voting discrimination then continued after the enactment of
the Voting Rights Act in 1965, continued after Congress' s enactment in 1975 of amendments to
the Act resulting in Texas becoming subject to the Section 5 preclearance requirement, see
Briscoev. Bell, 432 U.S. 404 (1977), and continued after Congress’ enactment of the Section 2
results standard in 1982. Indeed, Texas and its subjurisdictions have been among the most
prominent in the country in modern times in enacting discriminatory voting changes. FF 1 461,
466-70. Indeed, the same legislature that adopted SB 14 in 2011 also adopted discriminatory
redistricting plans for the Texas Congressional delegation, the Texas Senate, and Texas House, at
least two of which were motivated by a discriminatory purpose. FF 1467, 769, 777.

89.  SB 14 also operates in the context of an election process characterized by longstanding
and widespread racially polarized voting. FF 1449, 451, 483-88, 771. Consequently, the lesser

ability of African Americans and Hispanicsto cast in-person ballots because of SB 14 has great
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significance with regard to their opportunity “to [equally] participate in the political process and
to elect representatives of their choice.” 42 U.S.C. § 1973(b), 52 U.S.C. § 10301(b).

90. Thisisnot acasewhere, “in spite of continuing discrimination and racial bloc voting,”
De Grandy, 512 U.S. at 1000, minority citizens have achieved a proportional role in the electoral
process. Hispanic citizens, in particular, continue to lag far behind Anglosin their registration
and turnout rates. FF 199, 453-59. African Americans also generally are behind Anglosin this
regard, although somewhat less so. FF 1 453-59.

91. Racialy polarized voting “alows those elected to ignore [minority] interests without fear
of political consequences.” Rogers, 458 U.S. at 623. In the context of this case, racially
polarized voting means that |egislators elected without minority support faced no consequences
for imposing an 1D requirement that specially burdens minority voters. If anything, polarized
voting created an incentive for them to enact abill that would disproportionately screen out
voters who have opposed them. In addition, as a consequence of racially polarized voting,
minority voters depend heavily on the existence of majority-minority districts to elect candidates
of their choice, and are underrepresented in elected office. FF 1 495-97; see also LULAC v.
Perry, 548 U.S. at 436-41. Asaresult of their underrepresentation in elected office, minority
citizensin Texas are less able to prevent the Texas Legisature from adopting laws that restrict
their participation in the political process.

92. Likewise, the Supreme Court in LULAC v. Perry recognized that the “political, social,
and economic legacy of past discrimination for Hispanics in Texas [citation omitted] may well
hinder their ability to participate effectively in the political process.” Id. at 440 (internal
guotation marks omitted). Thisisequally true for African Americansin Texas. Current

socioeconomic data demonstrate that both African Americans and Hispanics continue to lag far
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behind Anglosin education, income, and employment. FF 1 472-82. Because the costs that a
voter must incur to cast avalid ballot are a substantial determinant of whether a voter will vote,
these socioeconomic conditions place minority voters at a substantial disadvantage in electoral
process. FF 1170, 358-59, 362-63, 366-79, 388, 392-96, 409-25.

93.  These socioeconomic disadvantages have direct relevance to this Court’ s consideration of
the functional reality of SB 14. Asdiscussed above, individuals who are poor and those who
lack access to an automobile will encounter significantly greater difficulties in attempting to
utilize the limited and narrowly defined opportunity Texas has provided for obtaining an EIC.
And, asindicated, African Americans and Hispanicsin Texas are significantly more likely to be
poor and lack access to an automobile. FF 5, 365-79, 388, 391-95, 410, 412, 471-81. In
addition, individuals who are poor will face a greater burden in paying for underlying
documentation, and will be burdened in other areas of life if they must divert their limited
financial resources into obtaining the requisite ID. Moreover, individuals with lower levels of
education will face significantly greater difficulties understanding the requirements of, and
navigating the bureaucratic process for, obtaining the necessary underlying documentation to
acquiretherequisite ID. Asindicated, African Americans and Hispanicsin Texas have
significantly lower educational levelsthan Anglo Texans. FF {15, 159-61, 365-79, 433-46,
472-74.

94.  Theenactment of SB 14 isitself evidence of a“significant lack of responsiveness on the
part of elected officials to the particul arized needs of the members of the minority group.” S.
Rep. 94-417, at 29. Given the history of discrimination and the continued socioeconomic
disparities between minority and Anglo votersin Texas, minority citizens have a particul arized

need for an electoral process that provides all citizens with an accessible and effective
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opportunity to participate, and minority legislators (with afew exceptions) strongly opposed to
SB 14. FF 115, 365-70, 461-71, 655-57, 699, 471.

95. Finally, the policy underlying SB 14 istenuous. At the outset, the Court acknowledges
that Texas has alegitimate interest in enacting measures to combat election fraud and to promote
public confidence in elections. Crawford, 553 U.S. at 194-96. Further, in order to prevent voter
impersonation during in-person voting, amajority of the States “ have passed laws requiring
voters to show some form of identification at the polls.” Nat’'| Conf. of State Legisatures,
“Voter Identification Requirements/\VVoter ID Laws,” http://www.ncsl.org/research/el ections-and-
campaigns/voter-id.aspx. These laws, however, operate within a broad spectrum of alternative
approaches to voter identification, and only a minority of the States with avoter ID requirement
have chosen, like Texas, to enact a strict photo ID law. 1d.

96. Prior to the enactment of SB 14, Texas required voter identification at the polls. FF {1
16-21. That law was successful in preventing the one type of election fraud addressed by laws
requiring voter identification for in-person voting, in-person voter impersonation. FF §{ 21, 499-
502, 511-16, 629-30. That law also had no apparent discriminatory effect because the principal
form of identification required — the voter registration certificate — was provided by mail free of
chargeto all registered voters, and because the law also permitted use of numerous forms of non-
photo ID for voters who were unable to present their registration certificate. FF 1 17, 19-20.

97. Despite the absence of any problem that needed fixing, the Texas Legidature enacted
what the chief staff member on SB 14 for Lieutenant Governor Dewhurst called “the strictest
photo ID law in the country.” FF §701. Cf. Texasv. Holder, 888 F. Supp. 2d at 144 (remarking
that “at least to our knowledge” SB 14 “is the most stringent [voter 1D law] in the country”).

Moreover, despite the complete absence of evidence that voter impersonation was occurring at
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all, let alone increasing, under the state' s prior voter identification law, the photo ID bill became
progressively more restrictive as the legislative process unfolded from 2005 to 2011. FF 11531,
538, 553, 574, 578, 636-37, 40, 643, 663, 766. Ultimately, SB 14 was drafted to be more
restrictive than the Georgia and Indiana laws after which it purportedly was modeled. FF 1 23-
28, 639, 662, 677, 690, 693, 698, 756, 758, 766.

98.  Thereisalso no evidence that SB 14 was reasonably calculated to promote voter
confidence. The fact that several public opinion pollsindicated public support for requiring
voter identification for in-person voting does not explain the State’ s decision to jettison a voter
identification system that was working. The public opinion polls posed broad questions that
could have justified awide array of voter identification laws. FF 1 669-71. Also, such polling
isonly one way in which legislators gather public input; here, the legislature’ s hearings on voter
identification demonstrated that the then-existing law was effective. FF 1 556, 562, 564, 608,
625, 629-30, 726. Likewise, the presence of other types of election fraud —which SB 14 does
not prevent —in Texas and el sewhere in the United States, is of limited relevance; thereis no
credible evidence in the record, other than self-serving or post-hoc speculation, that enacting
legidlation to prevent in-person voter impersonation will deter other forms of voter fraud, thereby
inspiring public confidence in elections.

99. Finally, the Court also disregards as irrelevant the findings of Dr. Hood' s 2012 study
regarding the impact of Georgia svoter ID law in that State. Among other things, the Georgia
and Texas ID voter ID (and absentee voting) laws are different, and the two States have different
demographic characteristics. That said, the Court also notes that while Dr. Hood' s 2012 study
suffers from a number of methodological limitations, it appeared to demonstrate that

implementation of Georgia s voter ID law caused an across-the-board depression in voter turnout
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in the 2008 general election, with Hispanics suffering the greatest drop in turnout. Although Dr.
Hood' s study found a comparatively small percentage reduction in African-American turnout, he
conceded that the reduction would have been substantially larger had it not been for the
gavanizing effect of the candidacy of then-Senator Barack Obama, a factor not controlled for in
his study. FF 11 844-56.

100. Inconclusion, the totality of the circumstances demonstrates that SB 14 resultsin African
Americans and Hispanics having an unequal opportunity to participate in the political process,
and thus denies or abridges the right to vote on account of race, color, or membershipin a
language minority group in violation of Section 2. This unequal opportunity isaresult of the
manner in which SB 14 interacts with well-known social and historical conditionsin Texas. This
holding appliesto a specific photo ID law in a specific State, and does not speak generaly to the
legally appropriately voter identification requirements that Texas or other States may enact. As
was true in LULAC, this holding does not “reduc|€] the State's needed flexibility in complying
with 8 2, . . . [but rather] the problem hereis entirely of the State's own making.” 548 U.S. at
441.

VII. SB14WASENACTED WITH A DISCRIMINATORY PURPOSE

(statutory claim asserted by the United States; statutory and constitutional claims asserted
by all private Plaintiffs and Plaintiff-Intervenors)

A. Legal Framework for Analyzing Discriminatory Purpose

101. Inaddition to and apart from the results test, Section 2 of the Voting Rights Act is
violated if a challenged voting law or practice is shown to have been adopted with aracially
discriminatory purpose. United States v. Brown, 561 F.3d 420, 433 (5th Cir. 2009); Garza v.
County of Los Angeles, 918 F.2d 763, 766 (9th Cir. 1990), cert. denied, 498 U.S. 1028 (1991); S.
Rep. 97-417, at 27. Asdiscussed supra, this additional prohibition of Section 2 does not mean
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that discriminatory purpose plays any role in determining whether a voting practice violates the
Section 2 results standard.

102. The Fourteenth and Fifteenth Amendments to the Constitution similarly prohibit the
implementation of voting practices enacted with aracially discriminatory purpose. Reno v.
Bossier Parish School Bd., 520 U.S. at 481.

103. This Court must determine whether SB 14 was enacted with a discriminatory purpose,
notwithstanding the holding that SB 14 violates the Section 2 results test. The prayersfor relief
include arequest that a preclearance requirement be ordered under Section 3(c) of the Voting
Rights Act and that election observers be authorized under Section 3(a) of the Act, which require
afinding of discriminatory purpose. 42 U.S.C. 8 1973a, 52 U.S.C. § 10302.

104. Inorder to prevail on aclaim of racially discriminatory purpose, the evidence must
demonstrate that discriminatory purpose was one of the motivating factors underlying the
enactment. The evidence need not show “that the challenged action rested solely on racially
discriminatory purposes’ or “that a particular purpose was the ‘dominant’ or ‘ primary’ one.”
Village of Arlington Heights v. Metro. Housing Dev. Corp., 429 U.S. 252, 265 (1977); see also
Brown, 561 F.3d at 433.

105. “‘Discriminatory purpose’ . . . implies more than intent as volition or intent as awareness
of consequences. [Citation and footnote omitted.] It implies that the decisionmaker . . . selected
or reaffirmed a particular course of action at least in part ‘ because of,” not merely ‘in spite of,’ its
adverse effects upon an identifiable group.” Personnel Adm'r of Mass. v. Feeney, 442 U.S. 256,
279 (1979).

106. Discriminatory purpose may be proved by direct evidence or circumstantial evidence.

Rogers, 458 U.S. at 618. It does not require proof of invidious racial animus (ill feelings toward
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minorities), but rather simply an intent to disadvantage minority citizens. Garza, 918 F.2d at 778
& n.1 (Kozinski, J., concurring and dissenting in part); see also LULAC v. Perry, 548 U.S. at 440
(noting that taking away political opportunity just as a minority group is about to exercise it
“bears the mark of intentional discrimination that could give rise to an equal protection
violation”).

107. Evidence regarding a particular decision-maker’sindividual intent in seeking to enact a
voting change is relevant evidence in a purpose analysis, particularly where that decision-maker
played akey role in the enactment of the voting change. See, e.g., Busbee v.Smith, 549 F. Supp.
494, 500 (D.D.C. 1982) (three-judge court), aff’d mem. 459 U.S. 1166 (1983).

108. Public statements by legidative proponents of achallenged law regarding their intent in
enacting the law are relevant in conducting a purpose analysis, but are not accorded any special
weight because it is unlikely that proponents motivated by a discriminatory purpose would
announce that purpose publicly. See, e.g., Smith v. Town of Clarkton, 682 F. 2d 1055, 1064 (4th
Cir. 1982).

109. The framework for analyzing whether circumstantial evidence is probative of
discriminatory purpose was established by the Supreme Court in Arlington Heights.

110. Arlington Heights specifies that “an important starting point” for assessing discriminatory
purpose is “the impact of the official action[, i.e.,] whether it bears more heavily on one race than
another.” 429 U.S. at 266 (internal quotation marks omitted).

111. Additional evidentiary sourcesinclude, but are not limited to: (a) “[t]he historical
background of the decision . . . particularly if it reveals a series of officia actions taken for
invidious purposes’; (b) “the specific sequence of events leading up to the challenged decision;”

(c) “[d]epartures from the normal procedural sequence”; (d) “[s]ubstantive departures’ from
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what might typically might be expected, “particularly if the factors usually considered important
by the decisionmaker strongly favor a decision contrary to the one reached’; (e) “[t]he
legidative. . . history” of the enactment; and (f) trial testimony by members of the
decisionmaking body “concerning the purpose of the officia action.” Id. at 266-68.
112.  “Onceracial discrimination is shown to have been a‘substantial’ or ‘motivating’ factor
behind enactment of the [challenged] law, the burden shifts to the law's defenders to demonstrate
that the law would have been enacted without this factor.” Hunter v. Underwood, 471 U.S. 222,
118 (1985).
113. Defendants misinterpret the discriminatory purpose analysis endorsed by the Supreme
Court in Arlington Heights, claiming the Court held that circumstances demonstrating
discriminatory purpose only “may exist in ‘rare’ casesin which thereisa‘stark’ pattern of state
action, ‘unexplainable on grounds other than race.’” Defendants pre-trial Proposed FOF/COL
134 (ECF No. 504). In actuality, Arlington Heights merely noted that the instances in which the
“impact alone” of achallenged law is*“determinative” of racial purpose occur in those “rare’
cases Where a“ stark” pattern of state action, “unexplainable on grounds other than race,” exists.
429 U.S. at 266. Arlington Heights then went on to say that, where “impact alone” is not
determinative, the other circumstances the Court identified (discussed above, in paragraph 110)
should be considered to determine whether the challenged law was enacted with a discriminatory
purpose.
114. Defendants also wrongly assert that the legal framework for analyzing racially
discriminatory purpose is established by Supreme Court cases that did not address discriminatory
purpose and did not discuss Arlington Heights. Defendants’ Proposed FOF/COL 9 131 (ECF

No. 504). Those cases, instead, dealt with anon-racial, equal protection issue, resolved by
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applying the rational basis test, Minnesota v. Clover Leaf Creamery Co., 449 U.S. 456, 461-63
(1981), and an issue of statutory construction, Kansas v. Hendricks, 521 U.S. 346, 361 (1997).

B. The Purpose of SB 14, At Least in Part, Wasto Minimize Minority
Participation

115. The evidence demonstrates that SB 14 was motivated, at least in part, by an intent to
minimize the opportunity of African Americans and Hispanics to participate in the political
process.

116. Asinstructed by the Supreme Court in Arlington Heights, the starting point for this
analysisis whether SB 14 bears more heavily on African American and Hispanic citizens than on
Anglo citizens. As set forth above, this Court has concluded that it does.

117. A related question, and one that goes to the heart of this analysis, is whether the Texas
Legidlature — or at least the leading proponents of SB 14 and its predecessor bills — knew or
understood that enacting voter identification requirements for in-person voting significantly
stricter than the then-existing law would disproportionately injure African-American and
Hispanic citizens, or willfully disregarded and sought to avoid that question. The Court finds
strong evidence that both of these elements were part of the legidlative process.

a Although no study was conducted of the racial impact of SB 14 prior to its
enactment, the House sponsor of the 2009 1D legidlation (SB 362) and the then-chair of
the House Committee on Elections, Representative Smith, testified that it was “a matter
of common sense” that Texas residents without a driver’s license would be
“disproportionately poor, and therefore minority,” and he publicly estimated in 2009 that
about 700,000 Texas voters lacked adriver'slicense. FF §618. Similarly, prior to the
passage of SB 14, Lieutenant Governor Dewhurst (a key proponent of SB 14) was

advised that between 3 and 7 percent of Texas registered voters (or about 400,000 to
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900,000 registered voters) do not have a Texas driver’s license or state identification
card. FF  709.

b. In 2009, the deputy general counsel to Lieutenant Governor Dewhurst,
Bryan Hebert, wrote that a reason to support SB 362, which permitted the use of photo or
non-photo identification, was that the bill creates “less chance of disenfranchising
elderly, poor, or minority voters.” FF 590.

C. In 2011, Mr. Hebert advised other Senate staff that SB 14 likely would be
found to be discriminatory under Section 5 of the Voting Rights Act unless additional
forms of photo ID were included. FF 1 663.

d. Throughout the six-year legislative process, from 2005 to the passage of
SB 14 in 2011, legidlative opponents of stricter voter identification requirements argued
that such requirements would disproportionately disadvantage minority citizens, and
individuals from outside the L egislative testified at hearings that this would likely occur.
FF 1540,557,726,733 Legidative opponents also repeatedly asked that a study be
conducted of thisissue, to no avail, FF § 733, although, as early as 2009, the Secretary of
State’ s office acknowledged that if and when the State would seek preclearance for the
voter identification legidlation, it could be required to submit data on the impact of the
legidlation on racial minorities. FF 613.

e The knowledge that SB 14 likely would impact hundreds of thousands of
voters, the “common sense” proposition that this population would be disproportionately
minority, and opponents’ assertions of a discriminatory impact, as well as the long
history of voting discrimination in Texas, constituted strong objective reasons for the

Legidlature to conduct or obtain an analysis of whether photo 1D legislation would have a
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disparate racia impact, prior to enacting SB 14. The refusal to do that strongly suggests
an effort by bill proponents to avoid, and indeed to hide from, this question. Emblematic
of thiswas the Senate’ s decision to proceed with passing SB 14 notwithstanding Senator
Williams' pending request for an analysis of the TEAM database and the DPS driver’s
license database to determine who among registered voters did not have a Texas license
or personal ID. FF § 705.

f. Furthermore, legidative leaders were aware that TEAM includes Spanish-
surnamed data that could be used to analyze the effect of SB 14 on Hispanic voters. In
the 2009 Senate debate, the existence and potential usefulness of Spanish-surnamed data
was specifically noted. FF 1613. See also United Statesv. Texas, 887 F. Supp. 2d 133,
207 (D.D.C. 2012) (in 2010, an individua working on redistricting for Speaker Straus
discussed the usefulness of Spanish-surnamed registered voter datain conducting aracial
analysis of redistricting plans), vacated on other grounds, 133 S. Ct. 2885 (2013).

0. The explanations offered by SB 14 proponents as to why the legidation
would not disproportionately injure minority voters are not credible, and it not likely that
the proponents believed these explanations. Proponents primarily relied on information
that voter turnout had increased in the 2008 general election in Indiana and Georgia after
these States adopted photo ID laws. However, as persons intimately familiar with
elections, the proponents undoubtedly understood that many factors affect turnout and
that amajor reason for increased turnout in 2008 was the unique and powerful impetus
provided by the candidacy of President Obama. FF 852. Moreover, proponents
understood, prior to passage of SB 14, that the legidation was not the same as Indiana' s

and Georgia' s photo ID laws; it was far stricter. FF 622, 677, 690. Proponents also
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cited to polling data, but the polling data did not address the specific requirements of SB

14 or the impact of SB 14 on minority voters.
118. Asdiscussed above with reference to the Section 2 results claim, the policy interests
underlying SB 14’ s specific ID requirements are weak. SB 14 represents a “[s|ubstantive
departure]]” from what typically would be expected, since “the factors usually considered
important by the decisionmaker strongly favor[ed] a decision contrary to the one reached.”
Arlington Heights, 429 U.S. at 267. While Texas has a clear and legitimate interest in preventing
election fraud and promoting voter confidence, Crawford, 553 U.S. at 194-96, thereislittle
nexus between these concerns and the decision to replace Texas's prior — and successful — voter
identification system with the strict photo 1D provisions of SB 14. Instead of enacting legislation
to prevent mail-in ballot voter fraud, of which there was evidence, the legislature chose to target
in-person voter impersonation, aform of voter fraud that appeared to be virtually nonexistent.
The facts relevant to voter fraud in Texas were well known to the Legislature since, in 2010, the
House Committee on Elections issued areport on this subject. FF 9 630.
119. Furthermore, while SB 14 proponents asserted that perhaps the preeminent factor they
“considered important” was that SB 14 allegedly was modeled after the Indiana and Georgia
photo ID laws, FF 11 23, 574, 637, 667, 677, 756, 766, they also knew (as indicated above) that
SB 14, in fact, was significantly stricter than the Indiana and Georgia laws.
120. “The specific sequence of events leading up to” the passage of SB 14 also is significant.
Arlington Heights, 429 U.S. at 267. From 2007 to 2011, the voter identification bills became
increasingly more restrictive, FF 111531, 77, notwithstanding that there was no evidence of any

problem with in-person voter impersonation, let alone a growing problem in that regard.
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121. The passage of SB 14 was characterized by multiple “[d]epartures from the normal
procedural sequence.” Arlington Heights, 429 U.S. at 267. Theseincluded the highly-
controversial abrogation of the Senate’ s two-thirds rule for calling up legislation, the assignment
of SB 14 to a select committee in the House whose sole purpose was to address this legislation,
the Governor’ s declaration that voter identification legidlation was an “emergency matter,” the
decision not to address a bona fide constitutional point of order on the House floor, and the
failure of the Secretary of State’s officein 2011 to turn over to the Legislature the analysisit
completed at the request of Senator Williams regarding the impact of SB 14. FF [ 655, 659,
705-07, 715, 720, 735.

122. “The historical background of the decision,” Arlington Heights, 429 U.S. at 267, dso
points to a conclusion of discriminatory purpose. Most significantly, SB 14 was enacted in the
context of dramatic growth in the State’ s Hispanic population. FF 1 3, 532, 721, 771. Inthe
context of racially polarized voting in Texas, this demographic change was viewed as a threat to
Anglo electoral power. The concern regarding the rising Hispanic percentage of Texas citizens
was evidenced in the SB 14 |egidative process by proponents’ repeated assertions, in response to
constituents' frustrations about “illegal aliens’ participating in Texas elections, that stricter voter
identification requirements were needed to counteract alleged voting by noncitizens, i.e.,
Hispanics. FF 1 650, 726, 776. Taken together, the absence of evidence presented to the
Legidature of any such illegal voting or a nexus between SB 14 and the prevention of noncitizen
voting (since several forms of SB 14 ID may be obtained by noncitizens), as well asthe
foreseeable impact of SB 14 on Hispanic citizens, congtitute strong circumstantial evidence of a

racially discriminatory purpose. FF 1525, 728, 749.
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123. Inaddition, as noted, the same legislature that enacted SB 14 enacted discriminatory
statewide redistricting plans, at least two of much were infected with a discriminatory purpose,
FF 11467, and also was involved in debates regarding other legislation viewed as being anti-
Hispanic. FF § 728-29.

124.  The historical background also includes the fact that the same justification for SB 14, i.e.,
combating voter fraud, has repeatedly been used in Texas to support other racially discriminatory
devicesto restrict voting, including the poll tax and re-registration requirements. FF 1 461-62,
465-66, 774.

125. Lastly, in enacting SB 14, the Texas Legislature chose to reject amendments that would
have reduced the burden on minority voters but, as SB 14 proponents understood, would not
have detracted from the stated purposes of the legislation. These amendments included:
expanding the forms of qualifying photo ID; waiving the cost of documents necessary to obtain
state photo ID; and increasing access to DPS offices. FF 1 690-94. Further, data were readily
available to the Texas Legidature that forms of photo ID the proponents chose to exclude
(employee IDsissued by the federal, state, and local governments, and university and college
IDs) was disproportionally held by minorities, while a special form of 1D that was included (for
concealed handgun licenses) is disproportionately held by Anglos. FF {{ 750-52.

126. Although defendants have not presented evidence to support a claim that SB 14 was
motivated by partisan concerns, or that any such partisan concerns would preclude the concurrent
existence of a discriminatory purpose, the evidence at trial generally indicated that Republican
legislators favored SB 14 and Democratic legislators opposed SB 14. But, as wasthe case in
LULAC v. Perry, the means the L egislature chose for attempting to skew political power in

Texas was the minimization of African-American and Hispanic participation, and that establishes
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that discriminatory purpose was at least one of the motivating factors for the passage of SB 14.
See LULAC v. Perry, 548 U.S. at 442 (criticizing “the troubling blend of politics and race” that
characterized the Texas congressional redistricting plan that the Court found to violate Section
2).

127. Insum, evidence demonstrates that SB 14 was enacted with a discriminatory purpose,
and that the Legislature adopted this legislation because of, and not simply in spite of, its
discriminatory impact on minority voters.

VIIT. CONSTITUTIONAL RIGHT TOVOTE

(claim asserted by all private Plaintiffs and Plaintiff-Intervenors)

A. Constitutional Framewor k

128. Voting isafundamental constitutional right, implicated by the First Amendment and the
Due Process and Equal Protection Clauses of the Fourteenth Amendment. Burdick v. Takushi,
504 U.S. at 433-34; Harper v. Virginia Bd. of Elections, 383 U.S. at 670; Reynoldsv. Sms, 377
U.S. at 562. Indeed, theright to voteis “preservative of all other rights.” Yick Wo v. Hopkins,
118 U.S. 356, 370 (1886). “Other rights, even the most basic, areillusory if theright to voteis
undermined.” Wesberry v. Sanders, 376 U.S. 1, 17 (1964).

129. At the sametime, States have a strong interest in regulating elections to ensure that they
arefair, honest, and orderly. Storer v. Brown, 415 U.S. 724, 730 (1974). Such regulations
“inevitably affect[] — at least to some degree — the individual’ s right to vote and hisright to
associate with others for political ends.” Anderson v. Celebrezze, 460 U.S. 780, 788 (1983). The
Supreme Court, first in Anderson, then in Burdick v. Takushi, 504 U.S. 428 (1992), and more
recently in Crawford, has endorsed aflexible, balancing test to accommodate citizens

constitutional right to vote with States' interest in regulating elections:
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A court considering a challenge to a state election law must weigh “the character

and magnitude of the asserted injury to the rights protected by the First and

Fourteenth Amendments that the plaintiff seeksto vindicate” against “the precise

interests put forward by the State as justifications for the burden imposed by its

rule,” taking into consideration “the extent to which those interests make it

necessary to burden the plaintiff'srights.” [Citations omitted.]
Burdick, 504 U.S. at 434 (quoting Anderson). If an election law imposes “severe” burdens on
the right to vote, that law is subjected to strict scrutiny. 1d. at 433-34. If the burdens imposed
are not “severe,” the reviewing court “must identify and evaluate the interests put forward by the
State as justifications for the burden imposed by itsrule.” Crawford, 553 U.S. at 190; see also
Burdick 504 U.S. at 434. The First and Fourteenth Amendment rights involved, and the
consequent requirement to conduct a close review of a challenged voting practice, make the
balancing test distinct from ordinary “rational basis’ review, especially if the practice imposes a
substantial burden on the right to vote.
130. In Crawford, plaintiffs asserted that Indiana’ s photo ID law, on its face, infringed the
right vote, and the Supreme Court, by a vote of six to three, upheld the statute. There was no
majority opinion for the Court, but six Justices (Justice Stevens and two othersin the majority
(who joined in Justice Stevens' lead opinion), and three dissenters) agreed that the Indiana law
was to be reviewed by weighing the interests asserted by the State in support of the statute
against the burdens it imposed on the right to vote. 553 U.S. at 190-91 (Justice Stevens), 209
(Souter, J., dissenting), 237 (Breyer, J., dissenting).
131. Inhislead opinion, Justice Stevens emphasized that, “[h]owever slight that burden may
appear, . . . it must be justified by relevant and legitimate state interests sufficiently weighty to
justify the limitation” on voting. 1d. at 191 (citation and internal quotation marks omitted).

132. Justice Stevens concluded that Indiana advanced several legitimate concerns relating to

the administration of elections, including “moderniz[ing] election procedures,” “preventing voter
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fraud,” ensuring “orderly administration and accurate recordkeeping,” and “ safeguarding voter
confidence.” Id. at 191, 196.

133. Justice Stevens further concluded that the factual record in that case failed to provide any
substantial information regarding the nature and scope of the burdens imposed by the Indiana
statute. I1d. at 200. In particular, plaintiffs failed to identify “the number of registered voters
without photo identification” or “provide any concrete evidence of the burden imposed on voters
who currently lack photo identification.” 1d. at 200-01. This, in turn, limited the Court’ s ability
to conduct arigorous review of the interests asserted by Indiana, or the extent to which those
interests justified the voting restrictions at issue. Id. at 200-02.

134. Based upon the specific record before the Court in that case — in particular the inadequate
and threadbare evidence relating to burden — as well as the difficulty plaintiffs faced in
prevailing in afacial challenge, id. at 200, Justice Stevens concluded that Indiana s asserted
interests were “sufficient” to uphold the statute. Id. at 203.

135. Because Crawford was decided in large part based on the inadequacy of the record
developed in that case, and because Crawford dealt with a photo ID law that differsin important
respects from SB 14, Crawford does not bar the claims brought here that SB 14
unconstitutionally burdens the right to vote.

136. Applying this balancing test to SB 14 requires this Court to identify the burdens imposed
and weigh them against the interests Texas asserts so as to determine whether those interests
justify burdening the right to vote.

B. The As-Applied Natur e of the Claim

137. Private Plaintiffs and Plaintiff-Intervenors assert an “as applied” challengeto SB 14, asto

SB 14’ s photo identification requirements and their application to citizens who lack SB 14 ID or
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have not obtained the SB 14 disability exemption. Unlike the plaintiffsin Crawford, they do not
assert afacial challenge to the challenged photo ID law. More specifically, unlike Crawford (and
unlike Common Cause/Georgia v. Billups, supra), substantial and reliable evidence was
introduced at trial identifying “the number of registered voters without photo identification” and
“provid[ing] . . . concrete evidence of the burden imposed on voters who currently lack photo
identification.” Id. at 200-01.

138. Pursuant to the Anderson/Burdick test, these actual burdens are balanced against the
interests asserted by Defendants in support of SB 14. In thisregard, Defendants advance
interests similar to those advanced by Indiana and Georgiain Crawford and Common
Cause/Georgia. This Court fully adheres to the rulings in those cases that these interests, on
their face, are legitimate and important. As explained, however, these interests were not
subjected to rigorous review in those cases due to the absence of evidence that the burdens
imposed were anything more than minimal, or limited to discrete, small groups, and also the
absence of evidence that the Indiana voter identification requirements failed advance the
asserted state interests. Here, Anderson/ Burdick requires a close look at the degree to which the
“precise” interests asserted by Texas are “ sufficiently strong” to justify the substantial burdens
SB 14 imposes on the right to vote. Crawford, 553 U.S. at 203, 204. Thisis undertaken “taking
into consideration the extent to which those interests make it necessary to burden the plaintiff's
rights.” Burdick, 504 U.S. at 434 (emphasis add; internal quotation marks omitted).

139. Although intent is not an element of the Anderson/Burdick test, the Court notes that, as
described above with regard to the issue of discriminatory results and purpose, the burdens
imposed by SB 14 did not occur by happenstance, but rather result from the deliberate choices

made by the Texas Legislature and by DPS.
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C. SB 14 Imposes Unjustified Substantial Burdens on the Right to Vote, in
Violation of the First and Fourteenth Amendments

1 Citizenslacking SB 14 I D are substantially burdened by SB 14.
140. Asset forth above, the expert analyses show that approximately 608,470 registered voters
lack SB 14 ID. In addition, the survey conducted of a representative sample of Texas voting age
citizens indicates that over amillion voting age citizens lack SB 14 1D. FF 1194, 97.
141. Theburden inflicted by SB 14, with regard to the number of citizens who are without an
acceptable form of photo 1D, is magnified by the fact that SB 14 excludes forms of photo 1D
included even in the “strict” type of photo ID laws, including photo 1D issued by other states (the
Georgialaw) and student IDs issued by colleges and universities (the Wisconsin law). FF 1 23-
24; 2011 Wis. Act 23. In addition, while certain IDs issued by DPS are included, others are not,
FF 17, and while avariety of federal military IDs are included (including “military” IDsissued
to civilians), federal employee IDs are not.
142. Asdiscussed above, the evidence demonstrates that obtaining SB 14 1D can be a
rigorous, burdensome process and that the costs are real and concrete. The significant burdens
associated with obtaining SB 14 1D are summarized above in CL 11 72-80, and the Court
incorporates by reference those Conclusions of Law here. The Court highlights several
important aspects of these burdens in the following paragraphs.
143.  Unlike other States, county voter registration offices are not included under SB 14 as
sites for the issuance of qualifying photo ID; instead, in Texas the state-issued photo 1D
(including the EIC) is available only through DPS and a limited set of non-DPS offices
established through memoranda of understanding entered into by DPS. FF 1 201, 224-27.

There is ample evidence of the inconvenience, stringent documentary requirements, and other
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problems with the EIC program that discourage rather than facilitate access to the voting booth
for avoter trying to obtain an EIC. FF 11200, 202, 204, 208, 217-22, 224, 245-53.

144. Inaddition, there are costs associated with efforts to obtain underlying documents needed
for an EIC. In particular, the so-called “free” EIC isfunctionally not free because the underlying
documents needed to apply for an EIC cost money and, in addition, Texas imposes limitations on
the opportunity of citizensto apply for these documents. FF §{1254-71. In particular, an original
or certified copy of abirth certificate typically is needed to apply for an EIC, but there are fees
associated with obtaining a birth certificate in Texas (and in other States). The new Election
|dentification Birth Certificate requires the payment of afee, and the State imposes significant
limitation with regard to the process for applying for that document. FF 11 261-65, 292-300.
145. Thedirect costs related to obtaining an EIC that are magnified by the paucity of DPS
offices and other EIC-issuance locations. For example, the testimony of Dr. Bazelon establishes
that SB 14, on average, imposes an economic cost of $36.23 to travel to alocation where EIC
applications are accepted. FF 418. Other experts documented substantial travel costs
measured in travel time. FF 1 383-85, 408-13.

146. Thedirect and indirect costs of obtaining an EIC fall particularly hard on poor voters.

CL 1181, 93.

147. Concern also wasraised at trial regarding different applications of DPS requirements to
different EIC applicants. Evidence was presented of some applicants receiving an EIC without
the documents required by DPS regulations, while other applicants who lacked the prescribed
documents were turned away (compare as to Ms. Barber, FF § 168, who received an EIC without

abirth certificate after DPS engaged in web searches to confirm her identity, with Mr. Benjamin,

330



Case 2:13-cv-00193 Document 610 Filed in TXSD on 09/18/14 Page 336 of 353

FF 99 886-87, who brought extensive documentation proving identity to DPS but was denied an
EIC because he lacked a birth certificate).

148. Notable aswell isthat DPS has implemented the EIC program, without dedicated
funding, FF 202, and asif it were alaw enforcement program, akin to the regulation of
highways, imposing additional requirements and procedures on voters seeking an EIC (often
unrelated to the administration of elections), thus aggravating the burdens imposed by SB 14. FF
19 315-20. Inthisregard, the Court specifically incorporates by reference CL § 79, where the
Court set forth in detail the problems associated with DPS' s law enforcement frame for
implementing the EIC program. Asindicated in CL § 79, this frame of reference is epitomized
by DPS'sinitia decision to require that EIC applicants be fingerprinted.

149. Theweight of the burdens associated with obtaining an EIC is consistent with the fact
that, as of September 2014, DPS had issued only 279 EICs. FF § 206. In contrast, substantially
more “free” voter IDs have been issued in Georgia with regard to the implementation of that
State’ s photo ID law. FF § 206.

150. Asexplained above, SB 14 aso lacks mitigating features found in other statutes that
might effectively counteract the burdens. For example, the statute lacks any effective safe
harbor, such as affidavit-identification for indigent voters (asin Indiana) or a provision allowing
voters who state they were unable to obtain a photo ID to provide an alternative, non-photo 1D
(asin South Carolina). FF 11 690, 1052.

151. The analysis above demonstrates the burdens associated with obtaining SB 14 ID,
burdens inflicted on the large number of registered and unregistered citizens who do not possess

acceptable ID. While the Court does not find these burdens rise to the level of being “severe,”
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and so does not apply a strict scrutiny standard, they are significant and substantial, especially in
the context of historical and social conditionsin Texas.

2. The stateinterests advanced in support of SB 14 do not justify
the burdensimposed by SB 14.

152. Prior to SB 14, Texas enforced avoter 1D law, one that (along with the criminal penalties
that exist for committing election fraud) had successfully resulted in in-person voter
impersonation fraud being exceptionally rarein Texas. In that regard, at most there have been
four cases of in-person voter impersonation fraud in Texas since 2000; in contrast, tens of
millions of in-persons ballots have been cast during thistime period. FF 1 500-02, 511-20, The
evidence also shows no indication of in-person impersonation further back in Texas history and,
based upon the evidence, there is no indication that such fraud is likely to occur in the future.
Absentee voting fraud, on the other hand, does occur in Texas, FF 11 519, 522, and although the
Texas Legidature was aware of the occurrence of thiskind of fraud when SB 14 was passed, FF
11534, SB 14 does not address voter impersonation in absentee balloting.

153. Therecord aso does not establish that Texas' s decision to severely limit the forms of
acceptable 1D, and exclude forms of photo ID regularly used in modern society and relied upon
by other state photo ID laws, servesto promote its legitimate interest in preventing voter fraud.
There is no evidence in the record connecting many types of excluded photo 1D, such as student
IDs, to any form of voter fraud. FF 11642, 694, 738.

154. There aso isno evidence that the strict limitations Texas has imposed on the availability
of the new EIC form of “free” photo ID (including the limited number of issuing offices, strict
documentary requirements, and other enforcement policies) or Texas s decision to place alaw
enforcement agency, DPS, at the center of the EIC issuance process (with minimal guidance

from election officials), are necessary to advance the State’ sinterest in combating voter fraud.
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155. Moreover, DPS' s adoption of alaw-enforcement framework for administering the EIC
process appears to be “unrelated to voter qualifications,” Crawford, 553 U.S. at 189, and, for that
reason, may be unconstitutionaly “invidious.” Seeid.

156. Texas has asserted other state interests, including preventing other types of voting fraud
and promoting voter confidence in elections. Here as well, however, the provisions of SB 14,
along with the manner in which the statute is being enforced, do not establish a strong nexus
between the law and the claimed interests. It is speculative and implausible that SB 14 would
counteract fraud that is not voter-impersonation fraud. FF §1521-25. Indeed, most of the law’s
proponents acknowledge that SB 14 was aimed only at in-person voter impersonation fraud. FF
19635, 727. Likewise, any connection between SB 14 and voter confidence has not been shown,
especially given the State' s record of successfully implementing the pre-existing voter ID law.
The proffer of ambiguous public opinion polls, FF 11 637-38, 667-73, also does not support
such aconnection. Texas may not unduly burden the right to vote to address remote dangers
that are “no more than theoretically imaginable.” Williams v. Rhodes, 393 U.S. 23, 33 (1968).
157.  On balance, therefore, this Court finds that the specific, substantial, and real burdens
imposed by SB 14 outweigh the interests advanced by Defendants in support of the statute's
voter identification requirements. While those interests, in general, are legitimate and important,
they are insufficient in the context of the specific voter identification provisions enacted by
Texas and the specific procedures Defendants have adopted to implement those provisions. The

Court therefore finds that SB 14 unconstitutionally infringes on the right to vote.
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IX. SBI14CONSTITUTESA POLL TAX

(claim asserted by the Veasey Plaintiffs)
158. The Twenty-Fourth Amendment to the Constitution prohibits the imposition of “any poll
tax or other tax” in elections for federal office. The Equal Protection Clause of the Fourteenth
Amendment similarly prohibits the imposition of apoll tax in state elections. Harper v. Virginia
Board of Elections, supra.
159. All formsof SB 14 ID generally available to Texas residents (i.e., those forms other than
military 1D) require payment of an application fee, except for the nominally free EIC. FF
171-73, 195, 344-55. Although EICs do not require payment of an application fee, the relevant
statutes and regulations negate the statutory promise of a“free’” EIC. Thisincludes a state-
mandated fee which, for amost all voters, is a condition for obtaining an EIC.
160. Specifically, DPS, which under SB 14 has the authority to determine qualifications for
obtaining an EIC, has issued regulations that require an applicant for an EIC (with certain
exceptions for limited categories of persons) to present an original or certified copy of abirth
certificate. 37 T.A.C. 15.182; FF 11 254-65.
161. The Election Identification Birth Certificate (the cheapest form of abirth certificate
issued by Texas that may be used to obtain an EIC) is a document obtainable only upon a
certification that the applicant needs it for voting, and requires payment of afee. 25 TAC §
181.22(c), (t); FF 11 285-92. Specifically, the Bureau of Vital Statistics must “collect an
additional $2 fee” when “issuing a certified copy of a certificate of birth.” Tex. Health & Safety
Code § 191.0045(e). Because the Election Identification Birth Certificate qualifiesasa
“certified copy of acertificate of birth,” the Department of State Health Services lacks authority

to waive this statutory fee. Moreover, because the EIC Birth Certificate isavailable only in
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person, applicants must incur significant travel and time costs. FF 1 293-94. Thus, given that
the Election Identification Birth Certificate cannot be used for any purpose other than voting
(and is so labeled), and given that almost every member of the general public who seeks an EIC
must first possess or acquire a birth certificate, the costs associated with acquiring a birth
certificate in reality function as an admission fee to enter the voting booth.

162. The Supreme Court haslong held that a fee imposed on the right to engage in aregulated
enterprise or activity isatax. License Tax Cases, 5 Wall. 462, 471 (1867). That case and the
broad reading of “tax” were recently reaffirmed in National Fed. of Ind. Businessv. Sbelius, 132
S.Ct. 2566, (2012). Thus, the fee to be paid for an EIC Birth Certificate is atax.

163. Whether or not itisa*“poll tax” (literally a“head” tax), thistax clearly comes within the
meaning of any “other tax.”

164. Thefeeisatax on theright to vote becauseit is acondition for obtaining a document
which under SB 14 and its regul ations must be obtained in order to vote. For the same reasons,
failure to pay denies or abridges the non-payer’ sright to vote. The amount of thetax is
immaterial, and in any event it islarger than the poll tax struck down in Harper v. Sate Bd of
Elections, which was $1.50.

165. Thisholdingisnot in conflict with other decisions. The Court is mindful that, in
Crawford, the Supreme Court referred to costs of obtaining birth certificates, but that case did
not involve a closed regulatory system with a paid birth certificate as a virtual sine quanon for
obtaining a“free” 1D, nor was the cost a uniform state mandate for documents to be used and
labeled solely for the right to vote and no other permitted purpose. Moreover, the Indiana statute

had an exception for indigent voters.
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166. Other courts have held that afee to a government agency for a document (such asabirth
certificate) required for voting is an unconstitutional tax. Most recently, in Milwakee Branch v.
Walker, 851 N.W.2d 262 (Wis. 2014), the Wisconsin Supreme Court held that charging even a
“modest fees for documents necessary to prove identity would be a severe burden on the
constitutional right to vote” because the state “may not enact alaw that requires any elector, rich
or poor, to pay afee of any amount to a government agency as a precondition to the elector’s
exercising hisor her constitutional right to vote.” 1d. at 277. Asaresult, the Wisconsin Supreme
Court interpreted state law to allow an applicant for voter 1D to avoid paying any feesto the
State of Wisconsin. Id. at 278-79. Another court held that a fee-paid birth certificate was not an
unconstitutional tax on voting where the voter could use many other types of free documents as
aternatives. Common Cause V. Billups, 439 F.Supp.2d 1294, 1355 (N.D. Ga. 2006).

167. The constitutiona prohibition on poll taxes “nullifies sophisticated as well as simple-
minded modes of violating the rights guaranteed.” Harman v. Forsennius, 380 U.S. 528 (1965).
168. Given that Texas law, unlike Wisconsin law, cannot be interpreted to eliminate the birth
certificate fee, the Court holds that SB 14, in combination with the other statutes and regulations
towhichitistied, isapoll tax that violates the Fourteenth and Twenty-Fourth Amendments to
the Constitution.

X. THE SECTION 2 RESULTS STANDARD ISCONSTITUTIONAL

169. Ontheeveof trial, defendants for the first time asserted that the Section 2 results
standard in unconstitutional. Notwithstanding that thisis entirely alegal question, defendants
did not raise this claim in their prior motions to dismiss filed under Rule 12 of the Federal Rules
of Civil Procedure. While this question more appropriately would have been addressed at that

juncture, the Court now addresses defendants’ challenge, and regjectsit for the following reasons.
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170. This Court is bound by Supreme Court precedent to uphold the results standard as being
constitutional. Jordan v. Winter, 604 F. Supp. 807, 811 (N.D. Miss. 1984) (three-judge court)
(the results standard is within Congress’ enforcement power granted by the Fifteenth
Amendment), sum. aff’' d sub. nom., Mississippi Republican Executive Committee v. Brooks, 469
U.S. 1002 (1984). The question whether the results standard is within Congress' Fifteenth
Amendment authority was specifically raised on appeal in that case, and the Supreme Court’s
summary affirmance is binding on this Court asto that question. See Hicksv. Miranda, 422 U.S.
332, 344-45 (1975). The Fifth Circuit, aswell as other Circuits, aso have affirmed the
constitutionality of the Section 2 results standard. United Sates v. Blaine County, 363 F.3d 897,
903-09 (9th Cir. 2004); United States v. Marengo County Comm'n, 731 F.2d 1546, 1556-63
(11th Cir. 1984), cert. denied, 469 U.S. 976 (1984) Jones v. City of Lubbock, 727 F.2d 364, 373-
75 (5th Cir. 1984); see also Major v. Treen, 574 F. Supp. 325, 342-49 (E.D. La. 1983).
171. Defendants contend that the results standard is unconstitutional under City of Boernev.
Flores, 521 U.S. 507 (1997) and its progeny. In Boerne, the Supreme Court held that, when
Congress enacts legislation pursuant to its Fourteenth Amendment enforcement authority,
“[t]here must be congruence and proportionality between the injury to be prevented or remedied
and the means adopted to that end.” Id. at 520. Defendants' Boerne argument fails both
because, as indicated above, this Court must adhere to binding authority upholding the results
standard, and because defendants’ argument is meritless.
a Defendants cite alaw review article but no actual authority in support of
their Boerne claim. The one federal appeals court that applied Boerne to Section 2
upheld the constitutionality of the results standard. Blaine County, 363 F.3d at 904

(holding that the Boerne line of cases “ strengthens the case for section 2's
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constitutionality” because the Voting Rights Act “ stands out as the prime example of a
congruent and proportionate response to well documented violations of the Fourteenth
and Fifteenth Amendments.”).

b. Successful challenges to congressional statutes under Boerne and its
progeny have been predicated, in part, on determinations that Congress legislated without
ameaningful record of relevant constitutional violations. E.g., Bd. of Trustees of the
Univ. of Ala. v. Garrett, 531 U.S. 356, 365, 368 (2001); Boerne, 521 U.S. at 530. In this
regard, defendants overlook the massive record of intentional discrimination in voting
that was before Congress when it enacted the results standard. After conducting
extensive fact-finding, Congress found in 1982 that constitutional violations “still occur
with shocking frequency,” and that “continued manipulation of registration procedures
and the electoral process. . . effectively exclude minority participation from all stages of
the political process.” S. Rep. No. 97-417, at 3 (1982). Congress also heard compelling
testimony documenting a pervasive, national pattern of jurisdictions intentionally diluting
minority voting strength through a variety of procedures and methods. E.g., H.R. Rep.
No. 97-227, at 18-19 (1981). Congress reviewed evidence that these intentionally
discriminatory practices had abridged or denied the voting rights of millions of voters
throughout the country on account of their race or ethnicity. Extension of the Voting
Rights Act: Hearings Before the Subcomm. on Civil and Constitutional Rights of the
House Comm. On the Judiciary, 97th Cong. 1% Sess. 450, 495-96, 516-18, 521-22, 583,
599, 606, 644-46, 695-700, 708-09, 790, 916, 943, 1013-23, 2025, 2030, 2034-35, 2042-
43, 2386, 2388, 2391-95, 2443, 2451, 2454, 2457, 2467, 2471, 2485, 2520, 2566, 2574,

Senate Hearings (1982): Voting Rights Act: Hearings Before the Subcomm. on the
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Consgtitution of the Senate Comm. on the Judiciary, 97th Cong., 2nd Sess. (1982): val. 1,
1183, 1216-26, 1803-05; vol. 2, 277-87, 407-11, 935-62, 1035-38, 1051.

C. Consistent with Boerne and its progeny, the results standard is closely
tethered to Supreme Court standards for determining a violation of the Fourteenth and
Fifteenth Amendments. The results standard was patterned after the constitutional
standard enunciated by the Supreme Court in White v. Regester, 412 U.S. 755 (1973).
Gingles, 478 U.S. at 36 n.4. Although the Supreme Court subsequently made clear that a
holding that a voting practice is unconstitutionally racial discriminatory must be
predicated on afinding of discriminatory purpose, Mobile v. Bolden, 466 U.S. 55 (1980)
(plurality opinion), the Court also has indicated that the constitutional purpose analysis
may be undertaken by relying on factors similar to those used to conduct a Section 2
results analysis. Compare Rogersv. Lodge, 458 U.S. 613, 623-27 (1982) (constitutional
analysis) with Gingles, 478 U.S. at 36-37, 48 (Section 2 factors). Moreover, asthe
Supreme Court has emphasized, Congress' enforcement power under the Civil War
Amendments “includes the authority both to remedy and to deter violation of rights
guaranteed thereunder by prohibiting a somewhat broader swath of conduct” than that
which is forbidden by the Amendments themselves. Kimel v. Florida Bd. of Regents, 528
U.S. 62, 82 (2000).

d. In Boerne, the Supreme Court re-affirmed that “Congress must have wide
latitude” in exercising its authority under the Civil War Amendments. 521 U.S. at 520.
Thisis particularly true when Congress enforces fundamental or significant rights, such
astheright to be free from racial discrimination in voting, whereas greater judicial

scrutiny of congressional action is merited when Congress seeks to enforce other equal
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protection rights. Asthe Court explained in Nevada Dep’'t of Human Res. v. Hibbs, 538
U.S. 721, 735-36 (2003), and reaffirmed in Tennessee v. Lane, 541 U.S. 509, 528-29
(2004), the Supreme Court’ s decisions upholding congressional enactments under the
“congruent and proportionality” standard involved legidlation where the constitutional
right is substantial and where state authority therefore is limited.
172.  In Shelby County v. Holder, 133 S. Ct. 2612 (2013), the Supreme Court held that it is
unconstitutional to use the coverage formulain Section 4(b) of the Voting Rights Act, 42 U.S.C.
8 1973b(b), 52 U.S.C. § 10303(b), for determining the jurisdictions subject to the Section 5
preclearance requirement. In so doing, the Court reaffirmed Section 2'svitality: “Our decision
in no way affects the permanent, nationwide ban on racial discrimination in voting found in § 2.”
Id. at 2631.
173. Finally, Defendants assert that the SB 14 fails the “rational means” test relied upon by the
Supreme Court in South Carolina v. Katzenbach, 383 U.S. 301, 324 (1966), and is
unconstitutionally vague. The Fifth Circuit, however, rejected nearly identical claimsin Jonesv.
City of Lubbock, supra, and this Court, therefore, rejects them as well.

Xl.  THEVOTERIDENTIFICATION PROVISIONS OF SB 14 ARE ENJOINED

174. The Court will enter an injunction against enforcement of the voter identification
provisions of SB 14.

175. Asreflected in the preceding Conclusions of Law, the Court has ruled on each of the
claimslitigated at trial. Thisis appropriate in order to avoid piecemeal decisionmaking,
including piecemeal appellate review, and also because the claims rely on many of the same
underlying facts. In addition, the request for a preclearance order under Section 3(c) of the

Voting Rights Act, and for authorization of election observers under Section 3(a) of the Act,
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depend on afinding that SB 14 was enacted with a discriminatory purpose, and therefore the
Court is obligated to rule on the purpose issue.

176. The appropriate remedy for the violation of the Section 2 results standard and the
determination that SB 14 was enacted with a discriminatory purpose is a permanent and final
injunction precluding implementation of the voter identification provisions of SB 14, namely
Sections 1 through 15 and 17 through 22 of SB 14. “When devising aremedy to a § 2 violation,
the district court’s ‘first and foremost obligation . . . isto correct the Section 2 violation.””
United States v. Brown, 561 F.3d 420, 435 (5th Cir. 2009) (quoting Bone Shirt v. Hazeltine, 461
F.3d 1011, 1022 (8th Cir. 2006)) (alteration in original). “In doing so, the district court ‘should
exerciseitstraditional equitable powers to fashion the relief so that it completely remedies the
prior dilution of minority voting strength.”” Id. (quoting S. Rep. 97-417, at 31 (1982)); see also
S. Rep. 97-417, at 31 (requiring remedial ordersto “fully provide[] equal opportunity for
minority citizens to participate and to elect candidates of their choice”).

177. With regard to the appropriate remedy for the Court’ s determination that SB 14 imposes
unconstitutional burdens on the right to vote, the Court recognizes that private Plaintiffs and
Plaintiff-1ntervenors do not assert afacia challenge to SB 14 but, instead, mount an as-applied
challenge as to those citizens who lack SB 14 ID and who have not obtained a SB 14 disability
exemption. The appropriate relief asto this claim, therefore, should be tailored to these
individuals to the extent possible. Appropriate relief may be an injunction against enforcement
asto these individuals of SB 14's 1D requirements (including the provisionsrelating to EICs). It
may be the case, however, that a narrower injunction would be appropriate, so long asit ensures
that citizenswho lack SB 14 ID or the disability exemption are allowed to vote in-person without

hindrances or burdens imposed by SB 14. That said, in light of the broader remedy to be ordered
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for the Section 2 results violation and the discriminatory purpose violation, the Court need not
(as matters now stand) define the precise scope of the injunctive relief merited by the
determination that SB 14 unconstitutionally infringes on the right to vote, and so defers that
guestion.

178. Similarly, therelief for the determination that SB 14 functions as an unconstitutional poll
tax may be more limited than the relief based on the results and discriminatory purpose
violations. Here again, however, since the broader relief will be entered, the Court need not, and
therefore will not, define the precise scope of the relief for the poll tax violation at thistime. The
Court notes, however, that this relief would need to ensure that the underlying documents needed
to obtain an EIC do not require the payment of afee, a change that Texas possibly could address
by the adoption of an administrative rule change. The Court notes, however, that because a poll
tax isillegal asto all citizens, regardless of income, Texas would not be able to cure this
violation by accepting affidavits of indigency from voters unable to obtain SB 14 ID due to the
fees that they would be required to pay.

179. Under the injunction to be entered barring enforcement of SB 14’ s voter identification
provisions, Texas shall return to enforcing the voter identification requirements for in-person
voting in effect immediately prior to the enactment and implementation of SB 14.

180. The Texas Legidature retains the authority to enact a different remedy for the statutory
and constitutional violations and, if that should occur, this Court then would be obligated to
review the legislation to determine whether it properly remedies the violations. Operation
PUSH, 932 F.2d at 405-06. Because of the important role that the Texas L egislature may play
subsequent to this ruling in passing an enactment for the purpose of remedying the violations,

this Court cannot at this time accept Defendants’ suggestion that the Court should proceed now
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to re-fashion SB 14 by specifying that the law will not apply to voters who lack SB 14 ID but
would continue to apply to voters who do possess that ID. Moreover, Defendants suggestion
could raise equal protection concerns, Bush v. Gore, 531 U.S. 98, 104-05 (2000), and could
improperly entangle the Court in developing procedures for implementing this new bifurcated
system at early voting sites and polling places. Any remedia enactment by the Texas
Legidature, aswell as any remedial changes Texas' s administrative agencies, must come to the
Court for approval, both as to the substance of the proposed remedy and the timing of
implementation of the proposed remedy.

181. SB 14 includes a severability clause, to which this Court must defer, Leavitt v. Jane L.,
518 U.S. 137, 139 (1996) (per curiam), and therefore the injunction shall not apply to these
provisions of SB 14 that do not relate to voter identification for in-person voting. Accordingly,
the injunction to be issued shall not apply to sections 16, 23, and 24 of SB 14.

182. By subsequent order, the Court will set a status conference to address the proceduresto
be followed for considering plaintiffs’ and plaintiff-intervenors’ request for relief under Section

3(c) of the Voting Rights Act.
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CERTIFICATE OF SERVICE

| hereby certify that on September 18, 2014, | served atrue and correct copy of the
foregoing viathe Court’s ECF system on the following counsel of record:

/s MichdlleH. Yeary
MicheleH. Yeary




