IN THE UNITED STATES DISTRICT COURT
FOR THE MIDDLE DISTRICT OF NORTH CAROLINA
NO. 1:15-CV-00399-TDS-JEP

SANDRA LITTLE COVINGTON, et al.,

Plaintiffs, PLAINTIFFS’ MOTION

TO SET DEADLINES FOR
REMEDIAL PLAN

V.

THE STATE OF NORTH CAROLINA, et al.,

Defendants.

Pursuant to the U.S. Supreme Court’s Order of June 5, 2017 (Doc. 149) summarily
affirming the District Court’s order of August 15, 2016 (Doc. 125) and remanding for
further proceedings, Plaintiffs respectfully move this Court to set deadlines for the State
to pass a remedial plan. Plaintiffs request that the Court expeditiously consider and order
the relief requested herein upon receipt of the Supreme Court’s certified judgment or
mandate in this case.

In support of this Motion Plaintiffs show the court the following:

1. This action was filed on May 19, 2015. (Doc. 1.) Plaintiffs sought a preliminary
injunction, which was denied. (Doc. 39.) Following the trial of this action on April 11 —
15, 2016, Plaintiffs sought an order requiring the North Carolina General Assembly to
immediately redraw the unconstitutional districts before the 2016 elections. (Doc. 115.)

2. In this Court’s Memorandum Opinion dated August 11, 2016 (Doc. 123), holding
that the twenty-eight districts challenged in this case are unconstitutional, on the question

of an appropriate remedy, the Court stated: “Therefore we hereby order the North
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Carolina General Assembly to draw remedial districts in their next legislative session to
correct the constitutional deficiencies in the Enacted Plans.” Mem. Op. 163.

3. In the Order and Judgment entered August 15, 2016 (Doc. 125), the Court granted
the Plaintiffs’ request for permanent injunctive relief, ordered the State of North Carolina
to draw new House and Senate district plans, and enjoined the State from conducting any
elections for State House and State Senate offices after November 8, 2016 until a new
redistricting plan is in place. Order & Judgment 1. The Court also retained jurisdiction
“to enter such orders as may be necessary to enforce this Judgement and to timely
remedy the constitutional violation.” Id. This Order was summarily affirmed by the U.S.
Supreme Court on June 5, 2017. (See Doc. 149 at 1 & note.)

4. Thus, Defendants are under an existing and binding legal obligation not to use the
2011 plans for any other election and to enact new plans before this legislative session
ends. In the event Defendants fail to meet their obligation to enact new plans before the
end of this legislative session, that responsibility will fall to the Court.

5. This Court permitted Plaintiffs to file a Motion for Additional Relief, with
supporting affidavits, which was fully briefed by all parties. (Doc. 132, 133, 136, 139.)
On November 29, 2016, the Court entered an Order directing the Defendants to file new
maps with the Court within seven days of passage, and directing the State of North
Carolina to hold special primary and general elections in the fall of 2017. (Doc. 140.)
This Order was stayed pending appeal by the U.S. Supreme Court on January 10, 2017.

North Carolina v. Covington, No. 16-1023 (U.S. Jan. 10, 2017).
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6. On June 5, 2017, the U.S. Supreme Court vacated the remedial order and
remanded for “further proceedings consistent with this opinion.” (See Doc. 149 at 3.)
Plaintiffs have moved in the Supreme Court for a special order directing that the Supreme
Court’s issue a formal mandate forthwith. North Carolina v. Covington, Nos. 16-649 &
16-1023 (U.S. June 6, 2017).

7. On June 7, 2017, the Governor of North Carolina called, by Proclamation,
pursuant to Article III, Section 5(7) of the North Carolina State Constitution, an extra
session of the North Carolina General Assembly commencing Thursday, June 8, 2017 at
2 PM “which shall continue until a new plan is enacted or for a period of two weeks,
whichever is earlier, for the purpose of enacting new House and Senate district plans for
the General Assembly that remedy the legislative districts ruled unconstitutional.”
Proclamation, June 7, 2017, attached as Exhibit A. On June 8, 2017, the House and
Senate separately acted to formally disregard the governor’s proclamation. See Laura
Leslie, Lawmakers Disqualify Cooper’s Session Call, WRAL (June §, 2017),
http://www.wral.com/lawmakers-disqualify-cooper-s-session-call/16750466. The
General Assembly, which is currently in session, has indicated that it intends to adjourn
for the remainder of 2017 by early July.

8. Plaintiffs hereby request that the Court set the following deadlines for the General
Assembly to act:

a. The General Assembly of the State of North Carolina is given the

opportunity to draw new House and Senate district plans for North
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Carolina House Districts 5, 7, 12, 21, 24, 29, 31, 32, 33, 38, 42, 43, 48,
57, 58, 60, 99, 102, and 107; and Senate Districts 4, 5, 14, 20, 21, 28,
32, 38, and 40, through and until 5 p.m. on June 22, 2017.
b. The defendants shall file the new maps with the Court within seven days
of passage.
c. Within seven days of passage, the defendants also shall file:
1. transcripts of all committee hearings and floor debates;

ii. the “stat pack” for the enacted plans;

iii. a description of the process the General Assembly followed in
enacting the new plans, including the identity of all participants
involved in the process;

iv. the criteria the General Assembly applied in drawing the districts
in the new plans, including the extent to which race was a factor
in drawing any district in which the black voting-age population
(BVAP) is greater than 50%; and

v. as to any district intentionally drawn with a BVAP greater than
50%, the factual basis upon which the General Assembly
concluded that the Voting Rights Act obligated it to draw the

district at greater than 50% BVAP.

Case 1:15-cv-00399-TDS-IJEP Document 150 Filed 06/08/17 Paae 4 of 7



d. The plaintiffs may file any objections within seven days of the filing of
the redistricting plan with the Court. The defendants may respond seven
days thereafter.

e. If the State fails to redistrict by June 22, 2017, the plaintiffs may file a
proposed redistricting plan no later than June 26, 2017.

9. Plaintiffs’ counsel has conferred with Defendants’ counsel on the relief requested
in this motion. Legislative Defendants indicated that they oppose this Motion. The State
Board of Elections Defendant takes no position on this Motion, and the State of North
Carolina Defendant agrees that the public interest calls for a prompt decision on the
possibility of a special election in 2017.

Plaintiffs respectfully move this court to enter an Order setting these deadlines as

soon as possible.
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This 8th day of June, 2017.

POYNER SPRUILL LLP SOUTHERN COALITION
FOR SOCIAL JUSTICE

s/ Edwin M. Speas, Jr. By: s/ Anita S. Earls
Edwin M. Speas, Jr. Anita S. Earls
N.C. State Bar No. 4112 N.C. State Bar No. 15597
espeas@poynerspruill.com anita@southerncoalition.org
Caroline P. Mackie Allison J. Riggs
N.C. State Bar No. 41512 State Bar No. 40028
cmackie@poynerspruill.com allisonriggs@southerncoalition.org
P.O. Box 1801 (27602-1801) Southern Coalition for Social Justice
301 Fayetteville St., Suite 1900 1415 Highway 54, Suite 101
Raleigh, NC 27601 Durham, NC 27707
Telephone: (919) 783-6400 Telephone: 919-794-4198
Facsimile: (919) 783-1075 Facsimile: 919-323-3942
Counsel for Plaintiffs Counsel for Plaintiffs

6
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CERTIFICATE OF SERVICE

I hereby certify that on this date I have electronically filed the foregoing with the
Clerk of Court using the CM/ECF system which will provide electronic notification of
the same to the following:

Alexander M. Peters Thomas A. Farr

Special Deputy Attorney General Phillip J. Strach

Office of the Attorney General Michael D. McKnight

P.O. Box 629 Ogletree, Deakins, Nash, Smoak &

Raleigh, NC 27602 Stewart, P.C.

apeters@ncdoj.gov 4208 Six Forks Road, Suite 1100

kmurphy@ncdoj.gov Raleigh, NC 27602
thomas.farr@ogletreedeakins.com

Counsel for Defendants phillip.strach@ogletreedeakins.com

michael.mcknight@ogletreedeakins.com

This 8th day of June, 2017.

/s/ Anita S. Earls
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State of North Caroling

ROY COOPER
GOVERNOR

EXTRA SESSION OF THE NORTH CAROLINA GENERAL ASSEMBLY
2017
BY THE GOVERNOR OF THE STATE OF NORTH CAROLINA
A PROCLAMATION

WHEREAS, all North Carolinians have a fundamental right to have their laws enacted by a
legislature composed of members elected from valid and lawful districts; and

WHEREAS, on June 5, 2017, the Supreme Court of the United States in Covington v. North
Carolina, No. 16-1023, 581 U.S. _ (Jun. 5, 2017) affirmed without dissent the unanimous decision of
three federal district court judges that the General Assembly violated the United States Constitution and
misinterpreted federal law in establishing twenty-eight state legislative districts in 2011; and

WHEREAS, the General Assembly had no valid justification for dividing numerous counties in
2011 contrary to the requirement of the North Carolina Constitution that counties be kept whole in the
formation of state Senate and House districts to the extent possible; and

WHEREAS, it is imperative that the General Assembly immediately remedy the violation of the
fundamental right of all North Carolinians to have their legislature composed of members elected from
valid and lawful districts; and

WHEREAS, these circumstances are extraordinary and require the North Carolina General
Assembly to convene in an extra session; and

WHEREAS, the Governor of the State of North Carolina has a constitutional duty to take care that
the laws be faithfully executed and uphold the Constitution and laws of the United States and of the State
of North Carolina;

NOW, THEREFORE, I, Roy Cooper, Governor of the State of North Carolina, pursuant to Article
111, Section 5(7) of the North Carolina State Constitution, do hereby proclaim an “EXTRA SESSION OF
THE NORTH CAROLINA GENERAL ASSEMBLY” commencing Thursday, June 8, 2017 at two
o’clock in the afternoon, which shall continue until a new plan is enacted or for a period of two weeks,
whichever is earlier, for the purpose of enacting new House and Senate district plans for the General
Assembly that remedy the legislative districts ruled unconstitutional.

S:35pn

RJy Cooper
Governor

OF, | have hereunto set my hand and affixed the Great Seal of the State of North
Caroliffa at the Capitol ih Raleigh this the seventh day of June in the year of our Lord two thousand and
seventeen and of the Independence of the United States of America the two hundred and forty-first.




IN THE UNITED STATES DISTRICT COURT
FOR THE MIDDLE DISTRICT OF NORTH CAROLINA
NO. 1:15-CV-00399-TDS-JEP

SANDRA LITTLE COVINGTON, et al.,

Plaintiffs,
V.

THE STATE OF NORTH CAROLINA, et al.,

Defendants.

[PROPOSED] ORDER ON
PLAINTIFFS’ MOTION
TO SET DEADLINES FOR
REMEDIAL PLAN

Upon this Court’s thorough review of Plaintiffs’ Motion to Set Deadlines for

Remedial Plan, and after full consideration of all matters brought before the Court

regarding the Motion, for good cause shown it is hereby ordered that:

1. The Motion is GRANTED.

2. Itis ORDERED that:

a. The General Assembly of the State of North Carolina is given the

opportunity to draw new House and Senate district plans for North

Carolina House Districts 5, 7, 12, 21, 24, 29, 31, 32, 33, 38, 42, 43, 48,

57, 58, 60, 99, 102, and 107; and Senate Districts 4, 5, 14, 20, 21, 28,

32, 38, and 40, through and until 5 p.m. on June 22, 2017.

b. The defendants shall file the new maps with the Court within seven days

of passage.

c. Within seven days of passage, the defendants also shall file:

1. transcripts of all committee hearings and floor debates;

ii. the “stat pack” for the enacted plans;
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iii. a description of the process the General Assembly followed in
enacting the new plans, including the identity of all participants
involved in the process;

iv. the criteria the General Assembly applied in drawing the districts
in the new plans, including the extent to which race was a factor
in drawing any district in which the black voting-age population
(BVAP) is greater than 50%; and

v. as to any district intentionally drawn with a BVAP greater than
50%, the factual basis upon which the General Assembly
concluded that the Voting Rights Act obligated it to draw the
district at greater than 50% BVAP.

d. The plaintiffs may file any objections within seven days of the filing of
the redistricting plan with the Court. The defendants may respond seven
days thereafter.

e. If the State fails to redistrict by June 22, 2017, the plaintiffs may file a
proposed redistricting plan no later than June 26, 2017.

So ordered.

Date For the Court

Case 1'15-cv-00399-TDS-JEP Document 150-?2 Filed 06/08/17 Paaoe 2 of 2



