STATE OF MICHIGAN
IN THE COURT OF APPEALS

CITIZENS PROTECTING MICHIGAN’S
CONSTITUTION, JOSEPH SPYKE, and

Lansing, Michigan 48901
(517) 285-4737
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MOTION FOR INTERVENTION

JEANNE DAUNT,
Court of Appeals
Plaintiffs, No. 343517
A%
SECRETARY OF STATE and MICHIGAN
BOARD OF STATE CANVASSERS,
Defendants / Cross-Defendants,
and
VOTERS NOT POLITICIANS BALLOT
COMMITTEE, d/b/a VOTERS NOT
POLITICIANS, COUNT MI VOTE, a Michigan
Non-Profit Corporation, d/b/a VOTERS NOT
POLITICIANS, KATHRYN A. FAHEY,
WILLIAM R. BOBIER and DAVIA C.
DOWNLEY,
Prospective Intervening Defendants
A
Peter H. Ellsworth (P23657) Peter D. Houk (P15155) m
Robert P. Young (P35486) Graham K. Crabtree (P31590) O
Ryan M. Shannon (P74535) Jonathan E. Raven (P25390) m
DICKINSON WRIGHT PLLC FRASER TREBILCOCK DAVIS & DUNLAP.P.C. <
Attorneys for Plaintiffs Attorneys for the Prospective m
215 S. Washington, Suite 200 Intervening Defendants O
Lansing, MI 48933 124 W. Allegan, Suite 1000 o
(517) 371-1730 Lansing, Michigan 48933 <
: (517) 482-5800 =
Eric E. Doster (P41782) : @)
DOSTER LAW OFFICES PLLC James R. Lancaster (P38567) O
Attorneys for Plaintiffs Lancaster Associates PLC >
2145 Commons Parkway Attorneys for the Prospective ol
Okemos, MI 48864-3987 Intervening Defendants ;
(517)977-0147 P.O. Box 10006 o
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Now Come Prospective Intervening Defendants Voters .Not Politicians Ballot
Committee d/b/a Voters Not Politicians and Count MI Vote d/b/a Voters Not Politicians
(collectively “Voters Not Politicians” or “VNP”); Kathryn A. .Fahey; William R. Bobier; aﬁd
Davia C. Downey, by their undersigned legal counsel, bringing this Motion for Intervention
pursuant to MCR 7.211, and in support of their motion, states the foll(l)wing:

1. In this original action, Plaintiffs have sought a writ of mandamus directing
Defendants Secretary of State and Board of State Canvassers to reject the ballot proposal at
issue in this litigation, and to take no action to place that proposal on the ballot. Plaintiffs’
Complaint for Mandamus has presented claims alleging that the pro.posal at issue cannot be
submitted to the voters because it constitutes a “general revisiop.” of the Constitution which can
only be accomplished by a constitutional convention convened pursuant to Const 1963, art 12,
§ 3, and because the ballot proposal petition failed to list and republish existing sections of the
Constitution that would be abrogated by the amendment if adopted by‘ the voters.

2. Prospective Intervening Defendant Voters Not .Politicians Ballot Committee is
a ballot question committee which was registered with the Michigan Secretary of State as such
in accordance with the Michigan Campaign Finance Act, MCL 169.201, ef seq., on February
22, 2017.  Prospective Intervening Defendant Count MI Vote is a Michigan non-profit
corporation which was subsequently formed and incorporated for the purpose of operating the
previously-organized Voters Not Politicians Ballot Committee under the assumed names
“Voters Not Politicians” and “Voters Not Politicians Ballot Committe;.” (Affidavit of Kathryn
A. Fahey — Exhibit A — §4) For ease of reference, these entities shall be referred to collectively

herein as “Voters Not Politicians” or “VNP.”
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3. Voters Not Politicians is the sponsor of the voter-initiated ballot proposal at
issue in this litigation.

4. The purpose of VNP’s proposal is to create an Independent Citizens
Redistricting Commission for State Legislative and 'Congressional Districts (‘;he
“Commission”) as a permanent Commission in the legislative branch — a Commission which

would have exclusive authority to develop and establish redistricting plans, with corresponding

election district maps, for state Senate districts, state House of Representatives districts, and

Michigan’s congressional districts. This has been proposed aﬁd actively supported by VNP’s
organizers and volunteers as a desired means to remedy the widely-perceived abuses associated
with partisan “gerrymandering” of state legislative and congressionai election districts by the
establishment of new constitutionally-mandated procedures designed to ensure that the
redistricting process can no longer be dominated by one poﬁtical party. (Fahey Affidavit —
Exhibit A -9 7)

5. Prospective Intervening Defendant Kathryn A. Fahey is: a qualified elector of the
State of Michigan, registered to vote in Gaines Township, within Kent County. She is the
founder of the Voters Not Politicians Ballot Committee, was an incorporator of Count MI Vote
and a signer of VNP’s petition, and currently serves as the Ballot Committee’s Treasurer. As
an organizer and supporter of VNP’s voter-initiated proposal lfor amendment of the
Constitution, she has a strong interest in having an opportunity to vote in favor of that proposal
and will be aggrieved if she is prevented from doing so withoutjust and legally sufficient cause.
(Fahey Affidavit — Exhibit A - 93, 5, 6, §, 13)

6. Prospective Intervening Defendant William R. Bobier ié a former member of the

Michigan House of Representatives. He is a qualified elector of the State of Michigan,
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registered to vote in Ferry Township, within Oceana County. Mr. Bobier signed VNP’s petitid_n
and is a supporter of the Voters Not Politicians ballot proposal. As such, he has a strong interest
in being able to vote in favor of that proposal, and will be aggrieved if he is prevented from
doing so without just and legally sufficient cause. (Bobier Affidavit — Exhibit B — 9 3, 6-7)

7. Prospective Intervening Defendant Davia C. Downey is a qualified elector of the
State of Michigan, registered to vote in the City of East Lansing, within Ingham County. Ms.
Downey signed VNP’s petition and is a supporter of the Voters Not Politicians' ballot proposal.
As such, she has a strong interest in being able to vote in favor of that proposal, and will be
aggrieved if she is prevented from doing so without just and legally sufficient cause. (Downey
Affidavit — Exhibit C - 4 3, 6-7)

8. The Prospective Intervening Defendants have a strong interest in opposing
Plaintiffs’ request for relief in this action.

9. By this motion, the Prospective Intervening Defendants request that they be
allowed to intervene in this action as Intervening Defendants so that they may be afforded a
reasonable opportunity to present their arguments in opposition to Plaintiffs’ claims in order to
protect their interests in this matter, and that they be added as Intervening Defendants pursuant
to MCR 2.209 and 7.216(A)(2). To ensure that they will have a sufficient opportunity for
meaningful and helpful participation, the Prospective Intervening Defendants also request that
they be granted an opportunity to present oral arguments before the panel of Judges selected to
hear and decide this matter.

10.  This Court has authority to allow addition. of parties pursuant to MCR

7.216(A)(2).
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11.  The Prospective Intervening Defendants have a right to intervene in this action

pursuant to MCR 2.209(A), which provides as follows:

“(A) Intervention of Right. On timely application a person has a right to
intervene in an action:

“(1) when a Michigan statute or court rule confers an
unconditional right to intervene;

“(2) by stipulation of all the parties; or

“(3) when the applicant claims an interest relating to the property
or transaction which is the subject of the action and is so situated
that the disposition of the action may as a practical matter impair
or impede the applicant’s ability to protect that interest, unless
the applicant's interest is adequately represented by existing
parties.”

12.  The Plaintiffs have stipulated to the Intervention of the Prospective Intervening
Defendants as Intervening Defendants in this action. A copy of the Stipulation for Intervention
approved by Plaintiffs’ counsel is submitted herewith as Exhibit D. Th; Intervening Defendants
have been unable to obtain a stipulation for intervention from Defendants Secretary of State
and Board of State Canvassers.

13.  The Prospective Intervening Defendants have a right to intervene in this action
pursuant to MCR 2.209(A)(3) because they have a strong interest in the subject matter of the
action, are situated such that the disposition of this matter could impair or impede their ability
to protect their interests, and have no knowledge or assurance that their interests will be
adequately represented by the named Defendants.

14.  The Prospective Intervening Defendants’ have prepared a proposed Answer and
Affirmative Defenses of Intervening Defendants to Plaintiffs’ Complaint for Mandamus, which

is submitted herewith as Exhibit E, as required by MCR 2.209(C)(2).

INd Ev:+0:€ 8T0Z/0T/S VOO W AQ dIAIFD3IYH



3
£
g
o
£

15. By this motion, the Prospective Intervening Defendants request that they be
permitted to participate fully in this matter, with all of the rights of participation normally
accorded to defendants named in the original Complaint.

16. To fully protect their important interests in this matter, the Prospective

Intervening Defendants desire to pursue a Cross-Claim requesting the issuance of an Order

granting a writ of mandamus against Defendants Secretary of State and Board of State
Canvassers. That claim is set forth in the Cross-Claim of Intervening Defendants Against
Defendants Secretary of State and Board of State Canvassers, which has also been submitted
herewith pursuant to MCR 2.209(C)(2), as Exhibit F.

17.  The Prospective Intervening Defendants desire to pursue their Cross-Claim
against Defendants Secretary of State and Board of State Canvassers to ensure that the clear
legal duties of those state officers discussed in their Cross-Claim will be promptly performed
if this Court rejects Plaintiffs’ legal challenges and denies their request for a writ of mandamus.
The timely performance of those duties is critical in light of the impending deadline for
certification of VNP’s proposal for the ballot which could eliminate or unfairly limit the
opportunity to pursue enforcement action to require the performance of those duties if the
certification of the proposal for the ballot or the preparation and approval of the required 100-
word summary are delayed until final adjudication of Plaintiffs’ claims. To serve that important
purpose, the interests of justice would be best served by the issuance of an Order granting a writ
of mandamus against Defendants Secretary of State and Board of State Canvassers requiring
their performance of those clear legal duties without delay if this Court rejects Plaintiffs’ legal

challenges and denies their request for a writ of mandamus. Actions taken by the Secretary of
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State and the Board of State Canvassers in compliance with that Order would, of course, be
subject to modification by the Supreme Court.

18.  Plaintiffs’ Complaint for Mandamus was served upon the named Defendants on
May 1, 2018. Thus, the answer of the named Defendants is due on May 22, 2018. The
Prospective Intervening Defendants plan to file their Brief in opposition to Plaintiffs’ Complaint
for Mandamus and in support of their Cross-Claim on or before that date if fhe Court grants

their request to intervene in this matter. The Prospective Intervening Defendants understand

and acknowledge that the opposing parties must be afforded the opportunity that the court rule

allows for response to their Cross-Claim.

19.  For all of the foregoing reasons, the Prospective ‘Intervening Defendants
respectfully suggest that the interests of justice would be best served by granting their Motion
for Intervention, adding them as Intervening Defendants in this action pursuant to MCR
2.209(A) and MCR 7.216(A)(3), accepting their proposed Answer and Affirmative Defenses to
Plaintiffs’ Complaint for Mandamus (Exhibit E) and their Cross-Claim (Exhibit F) for filing in
this action, and allowing them the opportunity to present oral arguments addressing all of the

issues presented in this matter before the panel of Judges selected to hear and decide this case.

WHEREFORE, Prospective Intervening Defendants Voters Not Politicians Ballot
Committee d/b/a Voters Not Politicians, Count MI Vote d/b/a VotersNot Politicians, Kathryn
A. Fahey, William R. Bobier and Davia C. Downey respectfully request that this Honorable
Court grant their Motion for Intervention anci enter its Order adding them as Intervening
Defendants in this action pursuant to MCR 2.209(A) and MCR 7.216(A)(3), accepting their
proposed Answer and Affirmative Defenses to Plaintiff’s Complaint for Mandamus (Exhibit E)

and their Cross-Claim (Exhibit F) for filing in this action, and allowing them the opportunity to

INd Ev:¥0:€ 8T0Z/0T/S YOO W Aq dIAIFD3TYH



¥
D)
%
]

present oral arguments addressing all of the issues presented in this matter before the panel of

Judges selected to hear and decide this case.

Dated: May 10, 2018

Respectfully submitted,

FRASER TREBILCOCK DAVIS & DUNLAP. P.C.
Attorneys for the Intervening Defendants /
Cross-Plaintiffs

Peter D. Houk (P15155)
Graham K. Crabtree (P31590)
Jonathan E. Raven (P25390)
124 W. Allegan, Suite 1000
Lansing, Michigan 48933
(517) 482-5800

James R. Lancaster (P38567)

Lancaster Associates PL.C

Attorneys for the Intervening Defendants
P.O. Box 10006 -

Lansing, Michigan 48901

(517) 285-4737
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STATE OF MICHIGAN
IN THE COURT OF APPEALS

CITIZENS PROTECTING MICHIGAN’S
CONSTITUTION, JOSEPH SPYKE, and
JEANNE DAUNT,
Court of Appeals
Plaintiffs, "~ No. 343517
v :

SECRETARY OF STATE and MICHIGAN
BOARD OF STATE CANVASSERS,

Defendants,
and

VOTERS NOT POLITICIANS BALLOT
COMMITTEE, d/b/a VOTERS NOT
POLITICIANS, COUNT MI VOTE, a Michigan
Non-Profit Corporation, d/b/a VOTERS NOT
POLITICIANS, KATHRYN A. FAHEY,
WILLIAM R. BOBIER and DAVIA C.
DOWNEY,

Prospective Intervening Defendants.

Peter H. Ellsworth (P23657) Peter D. Houk (P15155)

Robert P. Young (P35486) Graham K., Crabtree (P31590)

Ryan M. Shannon (P74535) . Jonathan E. Raven (P25390)

DICKINSON WRIGHT PLLC FRASER TREBILCOCK DAVIS & DUNLAP.P.C,
Attorneys for Plaintiffs Attorneys for the Prospective Intervening
215 S. Washington, Suite 200 Defendants

Lansing, MI 48933 124 W. Allegan, Suite 1000

(517) 371-1730 Lansing, Michigan 48933

(517) 482-5800
Eric E. Doster (P41782)

DOSTER LAW OFFICES PLLC James R. Lancaster (P38567)
Attorneys for Plaintiffs Lancaster Associates PLC
2145 Commons Parkway Attorneys for the Prospective
Okemos, MI 48864-3987 Intervening Defendants
(517) 977-0147 P.O. Box 10006

Lansing, Michigan 48901
(517) 285-4737

AFFIDAVIT OF KATHRYN A. FAHEY

STATE OF MICHIGAN )
) SS
COUNTY OF INGHAM )
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Kathryn A. Fahey, being first duly sworn, deposes and states the following:

1. I have personal knowledge of the matters discussed herein, and am competent

to give testimony regarding those matters if called upon to do so.

2. I am a citizen of the United States and the State of Michigan.

3. I am a qualified elector of the State of Michigan, regilstered to vote in Gainés
Township, within Kent County.

4. Prospective Intervening Defendant Voters Not Politicians Ballot Committee is
a ballot question committee which was registered with the Michigan Secretary of State as such
in accordance with the Michigan Campaign Finance Act, MCL 169.201, et seq., on February
22, 2017. Prospective Intervening Defendant Count MI Yote is a Michigan non-profit
corporation which was subsequently formed and incorporated for the purpose of operating the
previously-organized Voters Not Politicians Ballot Committee under the assumed names
“Voters Nof Politicians” and “Voters Not Politicians Ballot Committee.” For ease of reference,
the aforementioned entities shall be referred to collectively he;‘ein as “Voters Not Politicians”
or “VNP.”

5. I am the founder of the Voters Not Politicians Ballot Committee and an
incorporator of Count MI Vote, and I currently serve as the Ballot Committee’s Treasurer.

6. As founder of the Voters Not Politicians Ballot Committee, I have been heavily
involved in the development of the ballot proposal at issue in the above-entitled litigation, and_
have also been heavily involved in the organization of the large-scale yolunteer effort to secure

the approval of that proposal for inclusion on the 2018 General Election ballot.
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7. The purpose of VNP’s proposal is to create an Independent Citizens _

Redistricting Commission for State Legislative and .Congressional Districts (the
“Commission”) as a permanent Commission in the legislative branch — a Commission which
would have exclusive authority to develop and establish redistricting plans, with correspondiﬁg
election district maps, for state Senate districts, state House of Representatives districts, and
Michigan’s congressional districts. This has been proposed aﬁd actively supported by-VNi”s

organizers and volunteers as a desired means to remedy the widely-perceived abuses associated

with partisan “gerrymandering” of state legislative and congressional election districts by the

establishment of new constitutionally mandated procedures designed to ensure that the
redistricting process can no longer be dominated by one politiéal party. '

8. VNP’s initiative petition for the ballot proposal at issue was filed with the
Secretary of State as required by MCL 168.471 on June 28, 2017, and VNP sought preliminafy
approval of the form of the petition by the Board of State Canvassers. After consultations with
Bureau of Elections staff and revision of the proposal originaliy submitted, the Board of State
Canvassers approved the form of VNP’s petition during its meeting held on August 17, 2017.‘
A copy of the minutes of that meeting is attached as Exhibit 1. |

9. Upon receiving the Board of State Canvassers’ preliminary approval of its
petition, VNP immediately began the process of collecting the required voter signatures. Under

the applicable constitutional and statutory provisions, VNP was required to collect a minimum

of 315,654 valid signatures within 180 days. On December 18, 2017, VNP filed petitions -

containing more than 425,000 signatures, including my own, with the Secretary of State Bureau
of Elections. A copy of the Secretary of State Bureau of Elections’ receipt for the petitions

filed on December 18, 2017 is attached as Exhibit 2.
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10.  On April 12, 2018, the Board of State Canvassers made a sampie of the petiti(_)h
signatures available for public inspection and issued a notice establishing a deadline of Apfil
26, 2018, for submission of challenges to the petition signatures. A copy of that noticé is
attached as Exhibit 3. | |

11.  The Complaint for Mandamus in this case was filed on April 25, 2018.

12.  On April 26, 2018, Plaintiff Citizens Protecting Michigan’s Constitution
(“CPMC”) filed a Challenge with the Board of State Canvassers which raised the same issﬁes
raised in its Complaint for Mandamus while acknowledging that the subject matter of its
challenge was within the jurisdiction of the courts. That challenge did not raise any challenge
to the validity or sufficiency of the petition signatures or any issues regarding the form or
content of VNP’s petition beyond the issues raised in CPMC’s Complaint for Mandamus. A
copy of CPMC’s Challenge filed with the Board of State Canvassers is attached as Exhibit 4.

13.  Asthe founder of the Voters Not Politicians Ballot Committee and one who has
worked tirelessly to support its effort to secure the placement of its ballot proposal on the 2018

General Election ballot, I have a strong interest in being able to vote in favor of that proposal,

and will be aggrieved if I am prevented from doing so without just and legally sufficient céUSe. |

Further, Deponent sayeth not.

Kathryn A. Fahey

Subsgribed and sworn before me on
the / %’day of May, 2018.

o et

Notary Public, Ingham County
Acting in Ingham County
My Commission expires: -/ §~o2/7

DEBORAH L. COVEART
NOTARY PUBLIC - STATE OF MICHIGAN
COUNTY OF CLINTON
My Commission Expires May 15, 2019 4
Acting in the County of Ingham
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Called to order:

Members present:

Members absent:

Agenda item:

Agenda jtem:

Agenda item:

Sare or Micsaan
RuTH. JOHNSON, SECRETARY OF STATE:
DEPARTMENTIOF STATE
Lansnia

‘Meetitig
of the
Board of State Canvassers
Aiigust 17,2017
Lausing Center, 333 East Michigan Avenue:
Lansing, Michigan

10:06:4.m.

Norm Shinkle - Chairperson

Julie Midtuzak -~ Vice Chairperson.

Colleen Pero
Jeannette Bradshaw

None.
Consideration of mesting minutes for approval.

Board a¢ticn oii agenda item: The Board approved the'minutes-of the
June 21, 2017 meeting a5 submitted. Moved by Matuzak; supported by
Pero.. Ayes Shmkle, Matuzak Pero, Bradshaw. Nays: None Motion
carned

Recording of the results of the August 8, 2017 special primary for the.

office of State Representative, 1* District:

Board action on agenda item: The Board recorded the results of the

August 8, 2017 special primary for the office of State Representative, 19
District as certified by the Wayne County Board of Canvassers on August
16, 2017. Moved by Bradshaw; supported by Pero. Ayes: Shinkle,
Matuzak, Pero, Bradshaw. Niéys: None. Motion carried.

Canvass and certification of the August 8,.2017 special primary for the
officé of State Représentative, 109% Dlstnct

Board action on agenda item: Based on an-examination of the returns
received by the Secretary of State for the August 8, 2017 special primary,

the Board certified that the attached report is a'true statement-of votes cast

for the office of State Representative, 109™ District, ‘The Board further

 BUREAU OF ELECTIONS

AICHARD B. AUSTIN BUILDING + 1ST FLOOR * 430 W. ALLEGAN + LANSING, MICHIGAN 48918

www.Michigan.govisos + (517) 373-2540.
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Agendaitems

Agenda item:

Agenda item:

Elections to represent the |
8,.2017 special primary.. Movedz.b_ Matuzak; supported by Pero. Ayes:

certified that the persons riamed.in the attached List of Noininegs are duly

riominated for the office of State Representative; 109" District, and are

qualified to-appear4s candidates for that officé on the Movember 7, 2017

ffn

pecial election ballot, The: Board also authorized staff of the Biireaw of
ard: in any recount of votes cast at the August

'Shmkle, Mafuzak, Pero, Bradshaw, Nays: Néiié. Motion carried. Time
of certification: 10:09'am.

Consideration:of the form of an‘initiative:petition submitted for approval
by MI Timé to' Care, P.O. Box 1502, .Royal Oak, chhlgan 48068.. (This:
proposal woiild enact the Eared Sick Time Act, tequiring, employers fo

provide sick leave-for personal and family health hieeds subject'to certain.
condltlons )

Board action 6n-agenda item: The Board approved the form ofthe:
initiative petition sponsored by MI Timeto Care with the understanding.
thiat the Board's appioval does nat éxténd to: (1) The substance of the
proposal which:appears on the petmon, (2) The substance of the: summary
ofithe proposal which appears-on the si gnature side of the petition; ot &)
The manner in Wwhich the' proposal language is affixed to the petition;

Moved by Pero; ‘supported by Matuzak. Ayes: Shinkle, Matuzak, Pero,
Bradshaw: Nays: None, Motion carried,

‘Consideration of the form of an initiative petition to amend the State
Constitution submitted for approval by Abrogate Prohibition Michigan,
3867 East Shaffer Road, Midland; Michigan 48642 (This proposal would.
aménd the Michigan Constitition.to.legalize-the use-of marijuana. for

agricultiiral, personal, fécreational, commerdcial or other purposes.)

Board action ori agenda‘item: The Bodrd approved the form of the
initiative:petition to amend the State Constitution-as subniitted by
Abrogate Prohibition Michigan with the understanding that the Bodrd’s
approval does not extend to: (1) The siibstance of the proposal which

appears on the:petition; (2) The substanice of the suimmary of thé proposal

which appears on the signature side of the petition; or (3) The manner in
which the proposal language is affixed to the petition: Moved by
Bradshaw; suppoited by Matuzak. Ayes: Shinkle, Matuzak, Pero,
Bradshaw. Nays: None. Motioti cairied.

Consideration of the forim. of an initiative petition to amend the State
Constitution sibmitted for approval by Votérs Not Politicians Ballot
Committee, P.O. Box 8362, Grand Rap1ds chhlgan 49518, (This
proposal would amend the Michiigan Constitution to create the
Independent Citizens: Redistricting Commission and authorize the
Commission to adopt reapportionment plans for Coiigressional, State
Senate-and State House of Representatives distiiets.)

mltlatwe pehtlon to amend the Statc Constxtutlon a5 submltted by Voters:
Not Politicians with the'understanding thiat the Boatd’s approval does not
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:extend to: (1) The substance of the proposal which dppedrson the petltlon’;
_,o_"“' 2) The substance of {hesum fthe. proposal which appenrs.on the
Signature side of the pefition; or (3). The mannerin which the proposal
language is:affixed.to the petition; or (4) Whether'the petltnon properly
characterizes these provisions-of the Constitution that are altered or
abrogated by the: prOposal_ ifadopted. ‘Moved by Pero; supported by

Matuzak: Ayes: Shinkle, Matuzak, Pero, Bradshaw: Nays None:
Motion-carried.

Agendaitem: Such other and further business as-may be' properly. prescnted to the
Board,

Board actioi on agenda itei: None.

Adjourned: 11:50 a.m.

‘Aice-Chairperson

Member
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STATE OF MICHIGAN BUREAU 0F ELECTIONS
RUTH JOHNSON, SECRETARY OF STATE

DEPARTMENT OF STATE MIGEC 18 P 2 17
faname DEPT OF STATE

PETITION FILING RECEIPT

e Date: J4ccemmEer 1S, 2013

. Fier _VoTERS f\(cu’j?oLfst('AQSEALLor[mM,-m
TP O. Psx 832 _
Givard Rapids, ML H9518

s This acknowledges the receipt of ' 88 boxes of constitutional amendment
petitions.
¢ This acknowledges the receipt of 7‘*,72, sheets of constitutional amendment

petitions.

e Minimum number of valid signatures required: 315.654

Bureau of Elections

| agree that the foregoing is a correct count of the number of petition sheets that | am filing with

the Secretary of State. The estimated number of petition signatures being filed is

A8, 5DF
517-290-261> _“Zaton O Fobey —
Media Contacts: D2AV/1D NA'Y,&W ee Signature of person fi h'Eg hmon ,-'—- AL
THEYY EER.
3‘1‘?‘ “{' ot 7@"(0 Email: Kkﬁ&.gp,l—\eo‘ 2.@ ﬂml LB
e m#—rsée@mar.rmmqmwe. om
d mire @ u BUREAU OF ELECTIONS

RICHARD H. AUSTIN BUILDING « 1ST FLOOR * 430 W, ALLEGAN * LANSING, MICHIGAN 48918
www.Michigan.gov/sos * (517) 373-2540
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STaTE 6F MIcHIGAN
Rurs: JouNsoN, SECRETARY OF STATE
DEPARTMENT OF STATE

LANSING

April 12,2018

CHALLENGE DEADLINE ESTABLISHED FOR
INITIATIVE PETITION TO AMEND THE MICHIGAN CONSTITUTION
SPONSORED BY
VOTERS NOT POLITICIANS

An initiative petition proposing an amendment to the Michigan Constitution to create the
Independent Citizens Redistricting Commission and authorize the Commission to adopt
reapportionment plans for Congressional, State Senate and State House of Representatives districts,
was filed with the Secretary of State on December 18, 2017 by Voters Not Politicians.

The Board of State Canvassers has established a uniform deadline for challenging signatures

sampled from an initiative, constitutional amendment or referendum petition to elapse at 5:00
p-m. on the 10% business day after copies of the sampled signatures are made available to the
public. (See minutes of November 8, 2013 meeting of the Board of State Canvassers.)

Please be advised that copies of the signatures sampled from this constitutional amendment
petition were made available for release to the public on April 12, 2018. Therefore, the
deadline to submit challenges to this petition will elapse at 5:00 p.m. on April 26, 2018.

Please contact the Bureau of Elections at (517) 373-2540 if you wish to purchase a copy of the
sampled signatures for the petition.

) BUREAU OF ELECTIONS
RICHARD H. AUSTIN BUILDING * 1ST FLOOR *» 430 W. ALLEGAN * LANSING, MICHIGAN 48918
www.Michigan.gov/sos * (5§17) 373-2540
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RECEIVED/FILED

‘HICHIGAK DEPT OF STATE
STATE OF MICHIGAN
DEPARTMENT OF STATE  20iBAPR 26 PH L:02
B T,

OARD OF STATE CANVASSERS ., 1 10NS/GREAT SEAL
In re Initiative Petition
to Revise the Michigan
Constitution Sponsored by
Voters Not Politicians

Peter H. Ellsworth (P23657)
Robert P. Young (P35486)
Ryan M. Shannon (P74535)
DICKINSON WRIGHT PLLC
Attorneys for Citizens Protecting
Michigan’s Constitution
215 S. Washington Sq., Suite 200
Lansing, MI 48933
(517) 371-1730
/

CHALLENGE OF CITIZENS PROTECTING MICHIGAN’S CONSTITUTION
REGARDING THE VNP PETITION’S FAILURE TO REPUBLISH
ABROGATED SECTIONS OF THE EXISTING CONSTITUTION
This challenge is filed by Citizens Protecting Michigan’s Constitution (“CPMC”), a duly
formed ballot question committee. CPMC challenges the initiative petition to revise the
Michigan Constitution as filed and supported by Voters Not Politicians (“VNP”). The content
of the petition is hereafter referred to as the “VNP Proposal.” The VNP Proposal has multiple
purposes, but chief among them is the creation of a 13-member “independent” redistricting
commission, the transfer of all lawmaking authority over redistricting of legislative and U.S.
Congressional districts to the new commission, and the establishment of new redistricting criteria
to be applied by the commission.

CPMC believes the subject matter of this challenge is within the jurisdiction of

Michigan’s courts, This challenge is filed as a precautionary measure in the event that a court
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determines otherwise. On April 25, 2018, CPMC, joined by two individual plaintiffs, filed a
complaint for mandamus in the Michigan Court of Appeals, seeking an order requiring the
Secretary of State and the Board of State Canvassers to reject the initiative petition and take no
further action to place the VNP Proposal on the 2018 general election ballot. A copy of the
Brief in Support of CPMC’s complaint for mandamus is submitted with this challenge.

As set forth in the attached Brief in Support, the petition circulated in support of the VNP
Proposal does not comply with the republication requirements set forth in section 482 of the
Michigan Election Law. MCL 168.482(3). The VNP Proposal abrogates language in at least
four existing sections of the Constitution, but the petition failed to republish these same sections
as required: |

a.  The Proposal abrogates, and the petition failed to republish, article 6, § 13 of the
existing Constitution, which section confers exclusive original jurisdiction in all
matters on the Circuit Courts except as prohibited by law. The Proposal creates
original jurisdiction over redistricting matters instead in the Supreme Court.

b. The Proposal abrogates, and the petition failed to republish, article 1, § 5 of the
existing Constitution, which section guarantees freedom of speech on all subjects.
The Proposal instead restricts the speech of redistricting commission members, staff,
attorneys, and consultants on all redistricting matters.

c. The Proposal abrogates, and the petition failed to republish, article 9, § 17 of the
existing Constitution, which section prohibits the payment of money out of the state
treasury except in pursuance of appropriations made by law. The Proposal instead
mandates indemnification of redistricting commissioners even if the legislature does
not appropriate sufficient funds.

d. The Proposal abrogates and fails to republish article 11, § 1 of the existing
Constitution, which section sets forth the exclusive oath that may be required of
public officers and specifies that no other oath shall be required as a qualification for
any public office or public trust. The Proposal instead mandates an oath to be given
by applicants seeking to hold office as redistricting commissioners regarding the
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applicants’ political affiliations.'

The Board is not required, by law, to complete its canvass of signatures and certify the
petition until two months before the election. MCL 168.476(2); MCL 168.477(1). Such
certification is thus not required here until September 6, 2018. CPMC thus requests that the
Board take no further action on the VNP Proposal at this time, and await a determination from
the Couﬂ of Appeals with respect to its complaint for mandamus. In the event the Court of
Appeals does not act prior to the date required for certification, CPMC request that the Board

reject the petition.

Respectfully submitted,

Dated: April 26, 2018

Robert P Young (P35486)

Ryan M. Shannon (P74535)
DICKINSON WRIGHT PLLC
215 S. Washington Sq., Suite 200
Lansing, MI 48933
(517)371-1730

LANSING 37874-2 532634v2

! Because of the sweeping nature of the VNP Proposal, other examples could be found. For
example, the Proposal abrogates and fails to republish article 11, § 5 of the existing Constitution,
which section grants authority to regulate “all conditions of employment in the classified

" service” to the Civil Service Commission. The Proposal instead prohibits the Civil Service
Commission, along with all other employers, from discharging or disciplining any employee
(including, e.g., a classified employee selected as redistricting commission members) because of
the employee’s selection or involvement as a redistricting commission member.
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STATE OF MICHIGAN
MICHIGAN COURT OF APPEALS

CITIZENS PROTECTING MICHIGAN'S
CONSTITUTION, JOSEPH SPYKE, and

JEANNE DAUNT,
Case No.

Plaintiffs,
V.
SECRETARY OF STATE, and
MICHIGAN BOARD OF
STATE CANVASSERS,

Defendants.

/

Peter H. Ellsworth (P23657) Eric E. Doster (P41782)
Robert P. Young (P35486) DOSTER LAW OFFICES PLLC
Ryan M. Shannon (P74535) Attorneys for Plaintiffs
DICKINSON WRIGHT PLLC 2145 Commons Pkwy
Attorneys for Plaintiffs Okemos, MI 48864-3987
215 S. Washington, Suite 200 (517)977-0147
Lansing, MI 48933

(517)371-1730
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STATEMENT OF BASIS OF JURISDICTION

This Court has original jurisdiction to entertain an action for “mandamus against a state
officer.” MCR 7.203(C)}(2) (citing MCL 600.4401). The Secretary of State and Board of State
Canvassers are “state officers” for the purpose of mandamus. See Citizens Protecting
Michigan's Constitution v Sec'y of State, 280 Mich App 273, 282: 761 NW2d 210, aff'd in part,

appeal denied in part by 482 Mich 960 (2008).
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STATEMENT OF QUESTION INVOLVED

On December 18, 2017, a ballot question committee known as Voters Not Politicians
(*VNP™) submitted an initiative petition to Defendant Secretary of State (“Secretary”). In
general, the petition seeks to place before the voters at the 2018 general election a proposal to
amend the Michigan Constitution (the *VNP Proposal™). The VNP Proposal seeks to make
fundamental changes in Michigan government by “amending” three articles of the Constitution
and changing 4,834 words in the articles of the Michigan Constitution governing the legislative,
executive, and judicial branches; language in 1! sections would be deleted or amended.

Tﬁe VNP Proposal is actually a general revision of the Michigan Constitution that cannot
be accomplished By an amendment. See Const 1963, art 12, § 3. Further, the VNP Proposal
failed to republish all sections of the existing Constitution that are to be altered or abrogated by
the VNP Proposal-—a requirement under state law.

Plaintiffs seek a writ of mandamus: (a) directing the Secretary and Board of State
Canvassers (“Board™) to reject the petition; and (b) directing the Secretary and Board to take no
further steps to place the VNP Proposal on the ballot for the 2018 general election.

Question: Should this Court issue a writ of mandamus directing the Secretary and Board
to reject the initiative petition and to take no further steps to place the VNP Proposal on the 2018
general election ballot?

Plaintiffs answer “Yes.
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1. INTRODUCTION

“Constitutional modification requires strict adherence to the methods and
appreaches included in the constitution itself.” Citizens Protecting Michigan’s
Constitution v Sec’y (“Citizens”), 280 Mich App 273, 276; 761 NW2d 219,
aff’d in part, appeal denied in part by 482 Mich 960 (2008) (emphasis added).

This is an original action for mandamus against Defendant Secretary of State Ruth
Johnson (“Secretary™) in her capacity as Michigan’s chief election officer and Defendant Board
of State Canvassers (“Board”). Plaintiff Citizens Protecting Michigan’s Constitution (“CPMC”)
is a duly registered ballot question committee established pursuant to the Michigan Campaign
Finance Act, MCL 169.201 ef seq,

The petition at issue proposes to submit a ballot question at the 2018 general election; it
is sponsored by a ballot question committee calling itself Voters Not Politicians (“VNP”). (The
revisions included in the petition are hereinafter referred to as the “VNP Proposal.”) CPMC
seeks an order from this Court directing the Secretary and the Board to reject the petition. (See
Exhibit 1, VNP Proposal.)

The VNP Proposal is set forth in 7 pages of single-spaced fine print in the petition. It
would change approximately 4,834 words in the articles of Michigan’s 1963 Constitution (the
“Constitution™) govering all three branches of government. The changes include amending,
deleting, or inserting language across |1 different sections of the existing Constitution.

These revisions have multiple purpdses, but chief among them is the creation of a 13
member “independent” redistricting commission in the legislative branch comprised of persons
without recent political experience chosen by the secretary of state. The VNP Proposal weuld
transfer the power to enact laws establishing congressional and state legislative districts from the
Legislature to this new b;)dy which, though formed in the legislati\}e branch, will act as a

superagency, in reality, a new branch of government, exercising a powerful mixture of
1
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legislative, executive, and judicial powers on the core issue of how the lawmﬁkers of therstate are
to be elected. The new commission would be immune from any control by the legislature or the
governor and its redistricting plans would not even be subject 1o the People's reserved powers of
initiative and referendwm. The revisions would, in tandem, alter the longstanding requirements
underpinning the drawing of Michigan’s voter districts, including the requirement—which has
appeared in every version of the Constitution since [835=-that voting districts be drawn along
county and municipal boundaries to the extent possible. Instead, under the VNP Proposal,
consideration of the maintenance of county and municipal boundaries would be subordinated to a
multitude of new, albeit nebulous, criteria, chief among them that the “districts shall reflect the
state’s diverse populat;il(:m and.communit‘i'es of interest” and shall reflect “accepted measures of
political fairness.” (Ex. 1, VNP Proposal, art 4, § 13(C)«(D).) (No “accepted measure” of
political fairness has yet been recognized by the courts or even by political scientists.)

The multitude of changes the VNP Proposal works to the Constitution—including the
transfer, limitation, or expansion of powers in all three branches of government—are too
disruptive to the original constitutional structures and underpinnings of government to be
accomplished by the amendment process. The scale and impact of the VNP Proposal is simply
too great for its contents to be summarized for their presentation to voters in the voting booth or
petitioner-signers passing a signature gatherer on a public sidewalk.

Mandamus should issue because the petition fails to comply with the requirements of
Michigan law and the Constitution—requirements that must be satisfied for submission of ballot
questions to the voters. First, the VNP Proposal’s changes constitute a “general revision™ of the
Constitution, and not a mere amendment. Under fongstanding, black-letter Michigan law. a

revision can only be accomplished through a Constitutional Convention—it cannot be

2
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accomplished by a ballot initiative. Second, the petition fails—as required by statute—to set
forth all of the provisions of the existing Constitution that would be “altered” 6:‘ “abrogated” by
the VNP Proposal.

Collectively, these constitutional and statutory requirements serve to assure that voters
understand the measures before them, and are not misled into supporting or voting for provisions
with which they do not agree. The constitutional requirement that fundamental changes
amounting to a general revision occur only through a constitutional convention is also designed
to assure that appropriate study, debate, and analysis occur with respect to such changes by
constitutional delegates before the voters are asked to approve them.

As discussed be!mg, controlling case law exists for both issues. First, this Court has held
that attempted revisions of lthe Constitution are not eligible for placement on the ballot and has
also established the test for determining whether a proposal is an amendment which may be
submitted directly to the electorate or a revision which may only be submitted after being
proposed by a constitutional convention.! Second, the Supreme Court has held that a petition
that fails to republish the provisions of the Constitution that will be altered or abrogated is not
eligible for placement on the ballot and has also established the specific rules for determining
whether an existing constitutional provision is being altered or abrogated.® The sponsors of the
VNP Proposal failed to heed these cases. Under controlling case law, the VNP Proposal is not
~an amendment but, rather a revision, and it fails to identify and republish at least four existing
constitutional provisions that would be altered or abrogated. These defects are fatal.

Accordingly, the VNP Proposal is not eligible for placement on the 2018 ballot.

! Citizens, 280 Mich App at 277, 305.

2 Protect Our Jobs v Bd of State Canvassers, 492 Mich 763. 778, 781: 822 NW2d 534 (2012).
3
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Mandamus is the appropriate remedy where, as a matter of law, the court determines that
a ballot proposal is ineligible for submission to the electorate. Michigan courts have repeatedly
ordered such relief over the years. This Court too should enter an order precluding submission
of the VNP Proposal to the voters.

Il FACTS
A. Parties
1. Plaintiffs

Plaintiff CPMC is a duly registered ballot question committee organized for, among other
things, the purpose of opposing the VNP Proposal.

Plaintiff Joseph Spyke is an Ingham County resident and voter who will be aggrieved if
the VNP Proposal is adopted because the VNP Proposal, if approved, would abridge his rights of
initiative and referendum with respect to redistricting plans adopted for the State of Michigan.
He will further be aggrieved because he has, within the past 6 years, been a paid employee of a
political candidate, and i‘s thus ineligible to serve on the redistricting commission. See Ex. 1,
VNP Proposal, art 4, § 6(1){(b)(iv).

Plaintiff Jeanne Daunt is a Genesee County resident and voter who will be aggrieved if
the VNP Proposal is adopted because the VNP Proposal, if approved, would preclude her from
serving on the redistricting commission merely because she is the parent of a person otherwise
disqualified from serving on the commission. See Ex. 1, VNP Proposal, art 4, § 6(1)(c).

2. Defendants

Defendant Secretary is Michigan’s chief election officer. MCL 168.21. She holds office

under the Constitution, and is the single executive heading the Department of State. Const 1963,

art 5, § 3. She has overall responsibility for the preparation of the ballot and the submission of
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statewide ballot questions. MCL 168.31(1)(f). She is also the official with whom a petition
calling for a constitutional amendment must be filed. MCL 168.471.

Defendant Board is a state board established pursuant to Const 1‘}63, art 2, § 7. Among
other things, the Board is responsible for determining the sufficiency of signatures submitted in
support of a petition to amend the Constitution. MCL 168.476(1). Though Plaintiffs do not
believe that the Board has jurisdiction to address the questions posed by this suit—and Plaintiffs
further believe that the Secretary can provide adequate mandamus relief—the Board is included
in this action as a cautionary measure in the event that this Court may disagree.?

B. Schedule for Administrative Review
1. Statutory Deadlines

On December 18, 2017, VNP filed the petition containing the VNP Proposal with the
Secretary of State. Upon the receipt of a petition proposing a constitutional amendment, the
Board is required to “canvass the petitions to ascertain if the petitions have been signed by the
requisite number of qualified and registered electors.” MCL 168.476(1). The canvass of
signatures must be completed not later than two months before the election, and the Board is
required to issue an official declaration as to the sufﬁcfency of petitions .vat least two months
before an election. MCL 168.476(2): MCL 168.477(1). Here, such certification must thus occur

by no later than September 6, 2018,

3 Within the protest period as established by the Board for challenges to the VNP Proposal
petition, Plaintiffs plan to make a pro forma protest to the Board, setting forth the claims in
Count 11 of their Complaint out of an abundance of caution as well. In Citizens, the court held
that this Court is the proper forum to present a challenge that a ballot initiative proposal
constitutes a revision~requiring a constitutional convention under Const 1943, art 2, § 3—rather
than an amendment permitted by Const 1963, art 2, § 2. See 280 Mich App at 282-283, 289-291,

5
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In the case of a proposed constitutional amendment such as the VNP Proposal, the
Secretary of State must certify the question to county clerks not less than 60 days before the
election, MCL. 168,480, to enable the question to be included in ballots presented in each county.
Here, such certification would be required by September 7, 2018.

On April 18, 2018, Plaintiff CPMC sent a letter to the Secretary advising her of the
deficiencies in the petition used to circulate the VNP Proposal and of the VNP Proposal’s
ineligibility to appear on the ballot. The Secretary did not respond prior to the filing of CPMC’s
Complaint. |

2 This case is ripe for judicial review,

This controversy is ripe for review because it involves a threshold determination of
whether the VNP Proposal petition on its face meets the constitutional prerequisites for
acceptance. Mich United Conservation Clubs v Sec'y of State, 463 Mich 1009, 1009; 625 NW2d
377 (2001) (citing Scott v Sec'y of State, 202 Mich 629, 644; 168 NW 709 (1918); Leininger v
Alger, 316 Mich 644, 654-655; 26 NW2d 348 (1947)). All of the information necessary to
resolve this controversy——i.e., whether the VNP Proposal is a constitutional revision rather than
an amendment, or fails to republish altered or abrogated provisions of the Constitution as
required by law-—is presently available.

The procedural situation in this case is analogous to the procedural situations presented in
Citizens and Michigan United Conservation Clubs. In each of those matters, the issue was
whether a proposed ballot initiative complied with requirements for submission to the voters. In
both cases, the courts found that the threshold issue of ballot eligibility was ripe, and ultimately,

the proposals were blocked from the ballot. See Mich United Conservation Clubs, 463 Mich at
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1009; Mich United Conservation Clubs v Sec'y of State, 464 Mich 359. 365-366; 630 NW2d 297

{2001); Citizens, 280 Mich App at 282-283.

I, ARGUMENT

A, Standard of Review

There are numerous issues presented by the VNP Proposal. All or parts of this proposal
may violate provisions of the United Stafes Constitution. federal statutes, or the Michigan
Constitution. The Michigan Supreme Court, however, has made it plain that substantive attacks
on the validity of a ballot proposal are premature if made before the voters adopt the proposition
in question. Hamilton v Vaughan, 212 Mich 31, 33-35; 179 NW 553 (1920).

The Michigan Supreme Court, however, has made a distinction between those types of
substantive challenges and questions relating to whether a proposal satisfies requirements as to
content to be eligible to be placed on the ballot. Where a proposition is not eligible to be placed
before the voters, the Court has not hesitated to issue a writ of mandamus ordering election
 officials not to place the question on the ballot. See Protect Our Jobs v Bd of State Canvassers,
492 Mich 763, 791-792; 822 NW2d 534 (2012).

The applicable test in actions for mandamus has been stated as follows:

Generally, mandamus lies only where there exists a clear legal
duty incumbent upon the defendant and a clear legal right in the
plaintiff to the discharge of such duty. The legal duty must usually
be a specific act of a ministerial nature, although occasionally
mandamus will lie though the act sought to be compelled is
discretionary. [Wayne Cnty v State Treasurer, 105 Mich App 249,
251,306 NW2d 468 (1981).]

The Secretary is the state official whose duty it is to implement the amendment provisions in the

Constitution. See MCL 168471 ef seq. 1t is the duty of the Secretary to preclude a ballot
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initiative from being placed on a ballot if, as here, the question is not eligible for the ballot in the
‘.first instance. See Lefninger, 316 Mich at 654-656; Scott, 202 Mich at 643-646.

A writ of mandamus directing the Secretary not to place a question on the ballot is the
appropriate relief where the courts determine the proposal ineligible as a matter of law. See Mich
United Conservation Clubs, 464 Mich at 365-366. This Court has authority to determine the
lawfulness of particular proposals to amend the constitution, and once determined, can direct the
Secretary to carry out her clear legal duties of preventing submission of proposals to the voters.
Citizens, 280 Mich App at 287, 291.

In sum, mandamus is well recognized as the appropriate remedy for a party seeking to
compel action by election officials with respect to certification of initiative petitions.

B. The VNP Proposal is an attempted general revision of

the Constitution and may not be accomplished without
a constitutional convention.

1 Whether a proposal is an “amendment” or a
“revision” depends on both the guantity and
quality of the proposed changes.

The People have reserved to themselves the authority to modify the Constitution. Such
modification, however, “requires strict adherence to the methods and approaches included in the
constitution itself.” Citizens, 280 Mich App at 276 {emphasis added).

The Constitution provides three different methods by which its words may be changed.
First, Const 1963, art 12, § | provides that the legislature may propose an amendment and
present it to the electors. Second, Const 1963, art 12, § 2 permits an “amendment” to be
proposed by petition and approved by vote of the electors. Third, Const 1963, art 12, § 3
provides for a ‘“revision” of the Constitution through a constitutional convention, with

subsequent approval by the voters of a new constitution or changes referred by the convention.
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An “amendment” under Const 1963. art 12, §§ | and 2 is not the same as a “revision”
under Const 1963, art 12, § 3. Citizens, 280 Mich App at 277, 295. The difference is described
in Citizens. There (in 2008), this Court found that a proposal submitted by a ballot question
committee called Reform Michigan Government Now! (the “RMGN Proposal™) constituted a
general revision that could not be accomplished through a ballot proposal. /d. at 307,

In making its determination, the Citizens Court undertook a comprehensive review of
jurisprudence concerning the difference between an “amendment” and a “revision.” In first
reviewing Michigan jurisprudence, it found that the Michigan Supreme Court long ago had
explained that a “revision” *‘suggests fundamental change,”” in contrast to an “amendment”
-which is a mere *“‘correction of detail.” Id. at 296 (quoting Kelly v Laing, 259 Mich 212, 217;
242 NW 891 (1932)) (emphasis added). From Laing and another decision—Pontiac School
District v City of Pontiac, 262 Mich 338; 247 NW 474 (1933)—the court developed the proper
analysis: “the analysis should consider not only the quantitative nature of the proposed
modification, but also the qualitative nature of the proposed modification.” Citizens, 280 Mich
App at 298. The analysis “must take into account the degree to which the proposal interferes
with, or modifies, the operation of government. . .. [T]he greater the degree of interference with,
or modification of, government, the more likely the proposal amounts to a ‘general revision.”
Hd

The Citizens Court then turned 1o jurisprudence from other states to both confirm and
elaborate the contours of this test. Jd, at 299, Decisions from Delaware and Alaska applied a
similar “quantitative/qualitative” approach to distinctions between an “amendment” (permissibly
submitted to voters as a ballot proposal) and a “revision” {requiring a constitutional convention)

under analogous constitutional provisions of those states. See Citizens, 280 Mich App at 303-
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304 (discussing Bess v Ulmer, 985 P2d 979, 987 {Alaska 1999) (interpreting Alaska Const, art
13, §§ 1, 2) and Opinion of the Justices, 264 A2d 342, 346 (Del 1970} (interpreting Del Const,
art 16, §8 1, 2)). In Bess v Ulmer, the Supreme Court of Alaska explained that, in determining
whether a particular question could be submitted to voters or required a convention, the “core
determination is always the same: whether the changes are so significant as to create a need to
consider the con;.:titution as an organic whole.” Bess, 985 P2d at 987.
The Citizens Court also found particularly instructive several decisions from California.
See Citizens, 280 Mich App at 299, 303 (discussing McFadden v Jordan, 32 Cal 2d 330; 196
P2d 787 (Cal 1948) and Raven v Deulmejian, 52 Cal 3d 336; 801 P2d 1077 (Cal 1990)). In
McFadden, the California Supreme Court held that a proposed initiative entitled the “California
Bill of Rights,” which would have repealed or altered 15 of the 25 articles in the California
Constitution, added five new topics, and impacted the functions of the legislative and judicial
branches. constituted a “revision” rather than an “amendment.” McFadden, 32 Cal 2d at 345,
349-350. The McFadden Court pointed out that while the amendment procedure was “relatively
simple,” the constitution entrusted general revision to “the formidable bulwark of a constitutional
convention as a protection against improvident or hasty (or any other) revision.” Id, at 347.
Subsequent decisions of the California Supreme Court found that a “revision” can result
from a change to only a small portion of the constitution if the change is fundamental. See
Raven, 52 Cal 3d at 342-343, 350-51. 1n Raven, the California Supreme Court found that an
initiative proposal affecting only a single article would have caused a fundamental change to the
Constitution by limiting the interpretive powers of the California judiciary. Id. at 354-355. The
proposal in Raven would have prevented California courts from interpreting the rights of

criminal defendants more broadly than interpretations applied to the federal Constitution. Id. at
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352. The court held that the initiative “Substantially alter[ed] the substance and integrity of the
state Constitution” and thus was not a proper subject matter for a ballot proposal. Id. at 352,
355.% It further held that a quantitatively large change could constitute a revision even if not
qualitatively fundamental—“[sJubstantial changes [to the constitution] in either respect could
amount o a revision.” Raven, 52 Cal 3d at 350 (emphasis added).

The Citizens Court concluded by stating “[w]e agree with the reasoning of these
decisions and find them to be consistent with Michigan law. . . . Citizens, 280 Mich App at
304. The Court summarized the Michigan test as follows:

[Tlo determine whether a proposal effects a “general revision™ of
the constitution, and is therefore not subject to the initiative
process established for amending the constitution, the Court must
consider both the quantitative nature and the qualitative nature of
the proposed changes. More specifically, the determination
depends on, not only the number of proposed changes or whether a
wholly new constitution is being offered, but on the scope of the

proposed changes and the degree to which those changes would
interfere with, or modify, the operation of government. [/d, at 305.]

Turning finally to the RMGN Proposal before it, the Citizens Court had little trouble
concluding that the proposal constituted a revision rather than an amendment. /d. Quantitatively,
the proposal affected four articles, 24 existing sections, and added four new sections. /d,
Qualitatively, the proposal was multifarious and made fundamental changes to the structure of
government by altering legislative, judicial, and executive branch powers as well as the election
process itself. Jd. at 306. The court held that “the proposal does not even approach the field of
application for the amendment procedure.” /d. at 305 (quotations omitted). The court issued a

writ of mandamus, finding “{t]he substantial entirety of the petition alters the core, fundamental

* See also Amador Valley Joint Union High Sch Dist v State Bd of Equalization, 22 Cal 3d 208.
223: 583 P2d 1281 (Cal 1978) (“[E]ven a relatively simple enactment may accomplish such far
reaching changes in the nature of our basic governmental plan as to amount to a revision. .. .").
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underpinnings of the constitution,” and thus the “power of initiative established by Const 1963,
art 12, § 2, for amending the constitution does not extend to the RMGN initiative petition.” /d. at
307.

The Michigan Supreme Court affirmed this Court’s decision in Citizens Protecting
Michigan’s Constitution v Sec’y of State, 482 Mich 960; 755 NW2d 157, 157 (2008). A majority
of the justices, however, did not agree on the reasoning. Accordingly, as to the principles of law
discussed, the decision of this Court in Citizens is binding precedent. Tebo v Havlik, 418 Mich
350, 362; 343 NW2d 181 (1984).

As discussed in the following section, like the RMGN Proposal, the VNP Proposal also
alters the legislative, judicial, and executive branch powers specified in the constitution, and
makes sweeping changes to the election process as well. These are fundamental changes and
they would disrupt the basic structure of government. The same conclusion and result as
followed with the RMGN Proposal should follow here as well.

2. The VNP Proposal is a general revision of the

Constitution and thus not eligible for submission
to the voters through the initiative process.

a. The VNP Proposal is a revision ander the
quantitative prong.

Application of the quantitative prong weighs conclusively iﬁ favor of a determination that
the VNP Proposal is a revision rather than an amendment. The VNP Proposal would impact all
three branches of Michigan government, changing the articles governing the legislative, judicial,
and executive branches, repealing or altering 11 sections. While thé VNP proposal does not add

new sections, it inserts fully 22 new subsections in Const 1963, art 4, § 6.
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in any framing, the VNP Proposal is massive. [t would change approximately 4,834
words” in the Constitution-—adding approximately 3,375 words and striking an additional 1,459
words. The 4,834 words changed in the VNP Proposal would comprise more than 25% of the
Michigan Constitution of 1963 as originally ratz‘ﬁea'."{“* The exceptional size of the VNP Proposal
can be seen by comparing it to other amendments: Between 1963 and 2010, 31 amendments to
the Michigan Constitution have been adopted."g On average, each added a mere 559 words.® The
VNP Proposal, in contrast, adds more than six times this average, to say nothing of the 1,459
words it deletes. Indeed, absent action by this Court preventing its placement on the 2018
general election ballot, the VNP Proposal would be the /argest ever proposal submitted to voters

outside of the work of a constitutional convention.?

5 For comparison, the entire United States Constitution as originally ratified (le., without
counting subsequent amendments) was only 4,543 words.

§ As originally enacted, the 1963 Constitution was 19,203 words. See Citizens Research Council
of Michigan, Amending the Michigan Constitution: Trends and Issues, Special Report, at 2, (No,
360-03, March 2010) available at http:/www.cremich.org/PUBLICAT/2010s/2010/rpt36003.pdf
(last visited April 16, 2018).

T1d, at 1-2.
$1d

% For discussion of prior initiatives submitted to voters and the number of articles and sections
impacted, see Secretary of State, Initiatives and Referendums Under the Constitution of the State
of Michigan of 1963 (2008), available at
https://www.nichigan.gov/documents/sos/Const_Amend_189834_7.pdf (last visited April 186,
2018).
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The voters of Michigan cannot constitutionally be asked to vote on such a measure.
Certainly, they should not be asked o do so without the benefit of the recommendation of a
constitutional convention as required by Const 1963, art 12, § 3."

Under the Constitution, amendments are meant to be mere “correction]s] of detail,”
Citizens, 280 Mich App at 296 (quotations omitted). They are not meant to be sprawling
compilations of changes, with multiple purposes that voters must decide to adopt or reject all at
once. As the California Supreme Court explained in McFadden, such proposals are unacceptable
for submission to the voters without a convention:

The proposal is offered as a single amendment but it obviously is
multifarious. It does not give the people an opportunity to express
approval or disapproval severally as to each major change
suggested; rather does it, apparently, have the purpose of
aggregating for the measure the favorable votes from electors of
many suasions who, wanting strongly enough any one or more
propositions offered, might grasp at that which they want, tacitly
accepting the remainder. Minorities favoring each proposition
severally might, thus aggregated, adopt all. Such an appeal might
well be proper in voting on a revised constitution, proposed under
the safeguards provided for such a procedure, but it goes beyond
the legitimate scope of a single amendatory article. [McFadden, 32
Cat 2d at 346 (emphasis added).]

© {n addition to deciding on whether to recommend wholesale constitutional revision for
submission to the voters, constitutional conventions are empowered to “explain and disseminate
information about the proposed constitution™ to the public. Const 1963, art 12, § 3. For the
1907-08 Convention, this included an *Address to the People” issued as part of the 1908 Report
of the Committee on Submission; this Address described major changes and explained the
Convention’s the reasons behind submitting them. For the 1961-62 Constitutional Convention,
this included a fengthy (109-page) pamphiet entitled “What the New State Constitution Means to
You: A Report to the People of Michigan by their Elected Delegates to the Constitutional
Convention of 1961-62,” again explaining the process, purpose, and specific recommendations
of the Convention. Voters do not have the benefit of similar official explanatory materials when
considering whether to ratify an amendment.
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The language of Michigan’s Constitution supports this interpretation of the word
“amendment” as meaning a short correction to the existing constitution with a narrow purpose.
Const 1963,.art 12, § 2 uses the word “amendment” in the singular ten times; it requires that each
“ballot . . . contain a statement of the purpose of the proposed amendment”—not the purposes.,
Const 1963, art 12, § 2 (emphasis added). The VNP Proposal has multiple purposes and makes
multiple amendments.

State law confirms that an “amendment” is to be limited in scope. Unlike revisions
enacted through constitutional conventions, the purpose of a constitutional améndment, under
state law, must be susceptible to summarization in 100 words. See Const 1963, art 12, § 2; MCL
168.32(2). The VNP Proposal is too massive and too varied in its purposes to possibly be
summarized in 100 words in a way that will apprise the voters of its effects on their Constitution
in the manner contemplated by law. See Const 1963, art 12, § 2; MCL 168.32(2). The sheer
scale of the VNP Proposal similarly means that it could not have been reasonably summarized to
apprise persons signing a circulated petition of those same effects.”

With these considerations in mind, there can be little doubt that the VNP Proposal works
a revision to the Michigan Constitution under the quantitative prong. Further, as is set forth

below, the qualitative prong also supports the VNP Proposal’s lack of ballot eligibility.

" In Citizens Protecting Michigan s Constitution, three justices of the Michigan Supreme Court
would have held that the RMGN Proposal’s size and multiple purposes made summarizing its
purpose in 100 words an impossibility, and that this provided an independent basis for
withholding the RMGN Proposal from the 2008 general election ballot. Sece 482 Mich at 960
(Cavanagh, Weaver. and Markman, )., concurring). These justices noted that the 100 word
requirement in article 12, § 2 “establishes a clear limitation on the scope of constitutional
amendments under § 2.” /d. Because of the VNP Proposal is expansive and multifarious, it is
similarly unsusceptible to summary in 100 words in any manner that would meaningfully apprise
voters of its purposes.
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b. The VNP Proposal is a revision under the
qualitative prong.

i. The VNP  Proposal createss a
“superagency,” in effect an additional
branch of government that combines
powers of all three branches, but is
shiclded from the checks and balances
built into the Constitution,

Like the RMGN Praposal at issue in Citizens, the VNP Proposal has many purposes. The
VNP Proposal seeks to enact, amoné other things, the following major changes to the
Constitution:

Impact on Legislative Powers and Oversight

. The VNP Proposal creates a 13 member “independent” redistricting commission in

the legislative branch and transfers to it all lmvwmaking powers over redistricting of
the Legislature and the Michigan congressional delegation. (Ex. 1, VNP Proposal, art
4. §6(1).)

Even though established in the legislative branch, the commission is vested with
“exclusive” control over redistricting and is not subject to the control of the
Legislature. (Ex. 1, VNP Proposal, art 4, § 6{22).)

. The Legislature is stripped of control over commission appropriations and budgeting
measures; the proposal mandates that the commission shall receive a minimum of an
amount equal to 25% of the Department of State’s annual budget—more if the
commission alone determines it needs more. Further, the State is required fo
indemnify commission members for costs incurred even if the Legislature does not
approve funds to do so, which is directly contrary to Const 1963, art 7, § 17. (Ex. |,
VNP Proposal, art 4, § 6(5).)

. The VNP Proposal precludes legislative oversight, and the powers of the secretary of
state are vastly expanded by placing that official in charge of the redistricting
commission and the selection of redistricting commission members. (And because
commiission members are required to have no recent political experience, they will be
susceptible to the influence of the partisan-elected secretary of state). (Ex. I, VNP
Proposal, art 4, § 6(2).)

Limitations on Executive Branch Oversight

5. Commission members are accountable to no one but themselves and cannot be

removed by the governor under Const 1963, art 3, § 10, or disciplined by the Civil
Service Commission. (Ex. 1, VNP Proposal, art 5, § 2.)
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6. The governor is stripped of all budgeting control over the commission; the governor
has no power to order expenditure reductions under Const 1963, art 5, § 20 as he or
she can for other agencies. (/d.)

7. The commission is vested with exclusive control over procuring, contracting, and
hiring staff, consultants, and lawyers, (Ex. |, VNP Proposal, art 4, § 6(4).)

8. Commission members are guaranteed a salary equal to 25% of the governor's salary,
and that amount may not be changed by any other body including the Legislature or
the Civil Service Commission. (Ex. |, VNP Proposal, art 4, § 6(5).)

imitations on Judicial Powers

9. The VNP Proposal vests original jurisdiction in the Michigan Supreme Court to
review redistricting plans for compliance with state and federal constitutional
requirements but strips the Supreme Court and the judiciary of the power to fashion a
remedy if a plan is found defective; the only allowable action is to return the plan to
the commission. (Ex. [, VNP Proposal, art 4, § 6(19).)

Changes to the Constitutional Criteria Governing Legislative and Congressional Districts

10. The VNP Proposal dispenses with the current requirement that districts be drawn
along county and municipal boundaries to the extent possible, a requirement that has
been in every Michigan constitution since 1835. (Ex. 1, VNP Proposal, art 4, § 6(13).)

t1. The VNP Proposal also dispenses with the current mandatory requirement that
districts be compact. (/d.}

12. Existing mandatory redistricting criteria (i.e., the requirement that districts follow
county and municipal boundaries) are scrapped and replaced with a laundry list (in
descending order of priority) of non-mandatory criteria beginning with *Districts
shall reflect the state’s diverse population and communities of interest” which is no
standard at all. “Reasonable™ compactness is last on the list and “consideration of
county, city, and township boundaries” is second to the last. (/d.)

13. The VNP Proposal’s other new criteria may be impossible or nearly impossible to
implement: “Districts shall not provide a disproportionate advantage to any political
party” as determined by undefined “accepted measures of political fairness” of which
there are none that have been recognized by the courts.. Similarly, the VNP Proposal
directs that districts shall not “favor or disfavot™ incumbents without providing a clue
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as to what that actually means. (/)"

Elimination of Direct Democracy Powers as to Redistricting

14. The VNP Proposal eliminates the right of the people to nullify a redistricting plan by
referendum or to repeal or modify a plan by citizens initiative,'

Any one of these changes will present a serious modification to and interference with the
existing structures of the Constitution; taken as a whole, these changes unquestionably upend key
constitutional foundations and reorganize the operation of the entirety of state government. No
branch is spared—even the judiciary’s powers over redistricting (both as to review and remedy)
have been curtailed and displaced. The new commission is a “superagency’~-a chimera,”
helmed by a partisan-elected official in the executive branch (the secretary of state), but placed in
the legislative branch (albeit with no legislative control or oversight), and moreover, immune

from most types of remedial orders now available to the judicial branch. In this superagency, the

2 Another requitement that will be impossible to comply with is the mandate in the VNP
Proposal that the Secretary select each of the thirteen commissioners in a manner that “as closely
as possible, mirrorfs] the ... demographic makeup of the state.” See Ex. 1, VNP Proposal, art.
VI, § 6(2)(D)(ii). There are literally hundreds if not thousands of demographic characteristics
the Secretary can choose from, such as race, age, gender, income, military service, primary
language, disability, education level, occupation, marital status, sexual preference, union
membership, religious preference, or any other number of factors. The Secretary will be able to
choose in each cycle whatever factors best suit the Secretary’s political preference, but with only
I3 commission members, it will never be possible to “mirror” the “demographic makeup of the
state.”

13 [n Const 1963. art 9, § 9, the Constitution provides that *[t}he people reserve to themselves the
power to propose laws and to enact and reject laws, called the initiative, and the power to
approve or reject laws enacted by the legislature.” which power “extends only to laws which the
fegislature may enact under this constitution.” Because “exclusive” power over redistricting
would be reposed in the new commission, the VNP Proposal would also eliminate the People’s
direct power—a fundamental change.

¥ Any mythical animal with parts taken from various animals. Chimera Definition,
OxfordDictionaries.com, https://en.oxforddictionaries.com/definition/chimera (last visited April
16, 2018).
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powers of all three branches are to be reposed, and many of the checks and balances otherwise
imposed on the three branches are rendered inoperative.

The creation of a new, independent agency—standing fully outside of the control of the
governor or the legislature—is contrary to one of the primary policies of the 1961-62
Constitutional Convention. By the late 1950s, the number of government agencies and questions
over the location of executive control had grown unwieldy, and there was little central control
over many of them. The executive branch contained some 120 agencies, many of which
exercised unsupervised control over affairs within their respective realms. Following a 1959
cash crisis and payless payday, the delegates to the Convention proposed new measures for the
streamlining of government by reducing such agencies to no more than 20 and for assuring

centralized oversight and management of agencies by a single executive.’® The VNP Proposal

15 As explained by the Michigan.Supreme Court in House Speaker v Governor, 443 Mich 560,
562; 506 NW2d 190 (1993) with respect to the purposes of the 1961 and 1962 constitutional
convention: “Perhaps the biggest need for restructuring was in the executive branch, which,
before the new constitution, was composed of so many boards, commissions, and departments
that the executive branch lacked any kind of effective coordination or supervision.” The Court
explained further:

To give the Governor, at its head, some real control over the
executive branch, the convention delegates agreed that the
executive branch had to be given some logical structure. To
provide such structure, the constitution included a provision
mandating that all entities within the executive branch be allocated
among and within not more than twenty principal departments.
[{d, at 562-563 (footnotes omiited).]

[Footnote continues....]
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reverses these fundamental policy reforms made in the 1963 Constitution. The new commission
creates a new fiefdom with no ability of the voters to reign in its powers by ordinary political
means (except perhaps through yet another constitutional amendment).

il The VNP Proposal abandons core

redistricting criteria that have existed
since the State’s founding.

But perhaps most disruptive is the VNP Proposal’s impact on the election process itself.
Legislative districts are the building blocks of a representative government. The VNP Proposal
disrupts the very means by which the People’s representatives are chosen. Nothing is more
fundamental to the entire legislative process.” For this reason, the Michigan Supreme Court
long ago recognized that “[a]any change in the means by which the members of the Legislature
are chosen is a fundamental matter.” In re Apportionment of State Legislature~1982, 413 Mich
96, 136-137; 321 NW2d 565 (1982) (emphasis added). In Citizens, this Court referred to
authority over and the means of redistricting as affecting the “‘foundation power’ of

government.” Citizens, 280 Mich App at 306.

The Court cited to the convention record for support. See /d. at 562 n ! and n 2 (“As one
convention delegate stated: *Reorganization is a must if the governor is to have a structure of
government such that he can maintain contact with the heads of his principal departments in such
a way as to not only know what is going on but to be able to give some supervision and direction
to the functioning of state government.”); see also /d. at 582 n 28, 583 n 29 (citing further
convention statements). The 1963 Constitution similarly added a provision establishing a bi-
partisan legislative council to centralize and oversee bill drafting, research, and other services for
members of the Legislature. See Const 1963, art 4, § 15; see also 2 Official Record,
Constitutional Convention 1961, p. 2389 (“We felt, however, that there was a reason for adding
this provision in the constitution. in that it gave additional strength to the one single thing which
the legislature can do to make itself the strongest possible kind of a legislature, to go along with
the strong governor here in Michigan.”).

6 The “Guarantee Clause” of the United States Constitution requires that every state have a
“Republican Form of Government.” US Const, art [V, § 4.
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The VNP Proposal both transfers the historical legislative power over redistricting to a
new commission, but also adopts nebulous and alien standards for the drawing of districts.
These new standards abandon the longstanding core redistricting criteria that district boundaries
follow existing county and municipal lines——criteria that have been imposed by every Michigan
Constitution since at least 1835.

As the Michigan Supreme Court explained:

We see in the constitutional history of this state dominant
commitments to contiguous, single-member districts drawn along
the boundary lines of local units of government which, within
those limitations, are as compact as feasible. [In re Apportionment

of State Legisiature—1982, 413 Mich at 140.]

As further observed by Justices Levin and Fitzgerald:

[O]ne cannot deny that throughout its history Michigan has
remained firmly commitied to avoiding the fragmentation of
county lines and, more recently, . . . avoiding the fragmentation of
city and township lines. . . . [Clounty lines have remained
inviolate. The reason for following county lines was not the
“political unit” theory of representation but rather that each
Michigan Constitution has required preservation of the electoral
autonomy of the counties. [In re Apportionment of State
Legislature-~1982, 413 Mich 149, 186-187; 321 NW2d 585 (1982)
(Levin and Fitzgerald, JJ., concurring).]

indeed, “Michigan’s adherence to the principle that county and township lines should be
preserved in the creation of election districts dates back to the formation of the Nortivvest
Territory on July 13, 1787, and has been voiced in every Michigan constitution adopted since
that date.” fn re Apportionment of State Legislature-~1982, 413 Mich at 129-130 n I8 ‘(citing,
inter alia, Northwest Ordinance 1787, § 9; Const 1835, art 47_§ 4; Const 1835, art 4, § 6; Const
1850, art 4, § 2: Const 1850, art 4, § 3; Const 1908, art 5, § 2; Const 1908, art 5, § 3) (emphasis

added).
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The framers of the current 1963 Constitution also emphasized the primary importance of
county lines. Jd. at 131 n 19. As explained by the Supreme Court in /u re Apportionment of

State Legislature-1982;

The overarching priority that the delegates to the constitutional
convention attached to the preservation of county units, while
discernible upon an examination of the final product of their
deliberations, is underscored by statements made on the floor of
the convention, . . . In speaking about the Senate plan, the majority
report fof the Committee on Legislative Organization] said “ . . .
the county unit become[s] the major building block in creating
senate districts.” 2 Official Record, Constitutional Convention
1961, p 2036.

Insofar as the House plan was concerned, the majority report said:
“All house districts will follow county boundary lines. This is
recommended in order to assure citizens clearly identifiable and
traditionally recognized voting districts, and to conform to the long
established county organization patterns of many groups, including
the political parties. Many states follow county lines in districting,
and the weight of testimony heard by the committee
overwhelmingly favored continuing this practice in Michigan.” 2
Official Record, p 2036. [/d.]

The Supreme Court went on to quote Delegate Dehnke:

The paramount importance of the county line principle was also
discussed at length by Delegate Dehnke, himself a member of the
Committee on Legislative Organization, when he took the floor to
defend the majority report[:] “Now it has been recognized—it
became clear early in our proceedings before the committee—that
the delegates from both sides were agreed that it would not be
advisable to permit the cutting of counties in forming legislative
districts in either house. Practical considerations convinced both
groups that this would not be advisable and should niot be done if it
could possibly be avoided. Counties, of course, are not sovereign
entities. [ don't know of anyone who claimed that they were. But,
historically, our counties have been formed for the convenience of
the state, to facilitate the administration of government. They may
be said to be the agents of the state, as a convenient unit for the

administration of state laws and the maintenance of law and order;

for judicial administration, for welfare administration, for keeping
records of deeds, probates and so on.” 2 Official Record, p 2099.
{fd}

.
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The Supreme Court also pointed out that preserving county lines was more important to the
framers than other redistricting criteria including compactness, uniformity, and squareness:

When comments such as these are taken into account, there can be
tittle room to doubt that the integrity of county lines was a
principle of prime importance to the framers of the 1963
Constitution. The primacy under the 1963 Constitution of the
county-line requirement is such that it takes precedence over the
other criteria of preserving city and township lines (in those few
instances where they cross county lines), compactness, uniformity
and squareness. [/d.]

The Supreme Court—in adopting the integrity of county and municipal lines as the Court’s own
primary goal for drafting the 1982 apportionment plan--went on to explain, quoting delegate W.
F. Hanna, the benefits of following county and municipal lines, including minimizing the
potential for gerrymandering:

The provisions of the 1963 Constitution requiring that election
districts be organized along county, city and township lines to the
extent possible (i) enable voters living in a particular community to
combine their votes more effectively to elect a representative from
that area, (ii) facilitate the conduct of the election by reducing the
number of precincts and special ballots, (iii} tend to preserve
existing political party organizations, and (iv) /imit the potential
Jor gerrymandering. [Id. at 133 n 20 (emphasis added).]

Ten years later, the Supreme Court reiterated the importance of honoring jurisdictional
lines *in order to foster effective representative government.”™ In re Apportionment of the State

Legislature—~1992, 439 Mich 251, 252; 483 NW2d 52 (1992)."7

7 In 1981-82, the Michigan Supreme Court was called upon to draft redistricting plans for the
state legislature because the legislature and the governor were unable to agree on plans. The
court established detailed redistricting criteria and rules premised on the constitutional
preference for drawing district lines along county and municipal boundaries. These criteria came
to be known as the “Apol Standards,” named after the special master retained by the court in
1982. The Apol Standards were utilized by the court in 1982 and again in 1992 after both
political parties endorsed their use. See In re Apportionment of State Legislature—1982, 413
Mich at 140-141; In re Apportionment of State Legislaure—1992, 439 Mich 715, 720-722; 486
NW2d 639 (1992). [Footniote continues...]

23

P VOOW AG AIANEDTEY

SIS/

810

INd Ev:¥0:€ 8T0Z/0T/S VOO W Aq dIAIFD3IYH



The VNP Proposal, as detailed above, does much more than just depart from the principle -

of following county and municipal lines. It restricts powers of the courts to review plans, of the
governor to remove public officers and control budgetary matters, and of Legislature (and the
people themselves, for that matter) to make revisions to redistricting plans after their initial
adoption by the VNP commission. It shifts the locus of power over redistricting decisions to an
entirely new unelected body, and supplies an alien set of novel criteria for that body to use.
According to the Supreme Court, “[a]ny change in the means by which the members of the
Legislature are chosen is a fundamental matter.” See Inn re Apportionment of State Legislature~
1982, 413 Mich at 136-137. The VNP Proposal is not limited to a single change in the means by
which membets of the legislature are chosen; it makes many such fundamental changes.

This last point is well illustrated by the decision in Citizens. In its decision on the RMGN
Proposal. this Court in Citizens highlighted one change in particular in explaining why the
proposal satisfied the “qualitative” prong of the revision versus amendment test:

The impact of the proposal on the operation of the three branches
of government, and the electoral process, is substantial. As just

The Apol Standards’ application to State House and Senate districts was codified in 1996. See
MCL 4.26]1. Congressional redistricting follows largely the same standards. See MCL 3.63
{(adopted in 1999). The Apol Standards require single member districts, and require districts to
be areas of convenient territory contiguous by land. MCL 4.261(a)-(c); see also MCL 3.63(c)(i).
They further specify that State House and Senate districts shall have population not exceeding
105% and no less than 95% of the ideal district size, with even smaller variation (102% to 98%)
permitted in cities or townships with more than one district. MCL 4.261(d), (i). The Apol
Standards establish a hierarchy for their application. MCL 4.261(e)-(h); see also MCL
3.63(c)(i)-(ix). First. “district lines shall preserve county lines with the least cost to the principle
of equality of population.” MCL 4.261(e); see also MCL 3.63(c)(ii) (“Congressional district
lines shall break as few county boundaries as is reasonably possible.”). Second, the Legislature
should avoid breaking municipal boundaries to the extent possible. MCL 4.261(f)-(g): see also
MCL 3.63(c}(iv). Only when necessary to stay within the range of allowable population
divergence may the Legislature break municipal lines. MCL 4.261(h); see also MCL 3.63(c)(v).

The Apol Standards will be abandoned if the VNP Proposal is adopted.
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one example, the proposal strips the Legislature of any authority to
propose and enact a legislative redistricting plan. 1t abrogates a
portion of the judicial [sic, legislative] power by giving a new
executive branch redistricting commission authority to conduct
legislative redistricting. [t then removes from the judicial branch
the power of judicial review over the new commission’s actions.
We agree with the Attorney General that the proposal affects the
“foundation power” of government by “wresting from” the
legislative branch and the judicial branch any authority over
redistricting and consolidating that power in the executive branch,
albeit in a new independent agency with plenary authority over
redistricting, [Citizens, 280 Mich App at 306.]

As with the RMGN Proposal in Citizens, this Court should find that the expansive and
fundamental changes of the VNP Proposal--including but not limited to changes displacing
county lines .as the primary criteria of redistricting~—are too disruptive to the structures of
‘government to be achieved as an amendment. These changes are not some mere “correction of
detail,” Cirizens, 280 Mich App at 296 (quotations omitted), but a general revision of the
Constitution, and a writ of mandamus should issue to prevent the VNP Proposal from being
placed on the ballot,

C. The VNP Proposal violates the requirement that
petitions republish ali provisions that would be altered
or abrogated by a proposed amendment.

1. State law requires that aill portions of the
constitution that are “altered or abrogated”
must be published as part of the circulated
petition.

To properly inform voters, the Constitution requires publication before election of all

constitutional provisions that a proposed constitutional amendment would alter or abrogate.
“Such proposed amendment, existing provisions of the constitution which would be altered or

abrogated thereby, and the question as it shall appear on the ballot shall be published in full as

provided by law.” Const 1963, art 12, § 2. Pursuant to the power granted by the Constitution to
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prescribe the requirements for petitions, the legislature “extendfed] the educational function of
this requirement to persons signing petitions™ as well. Ferency v Sec’y of State, 409 Mich 369,
592;593; 297 NW2d 544 (1980). Thus, in section 482 of the Michigan Election Law, the
Legislature has required that “[i]f the proposal would alter or abrogate an existing provision of
the constitution, the petition shall so state and the provisions to be altered or abrogated shall be
inserted. , . .” MCL 168.482(3).

These requirements are aimed at ensuring that all petition signers and, potentially,
eventual voters “are fully informed of the [e]ffect” of the petition they are being asked to sign.
See, e.g., Carman v Sec'y of State, 384 Mich 443, 454; 185 NW2d | (1971). That is, these
protections “advise the elector” as to the constitutional changes being made by the petition he or
she is being asked to support. Coalition fo Defend Affirmative Action & Integration v Bd of State
Canvassers, 262 Mich App 395, 401; 686 NW2d 287 (2004) (quotations omitted). Without these
protections, a petition signer would sign a petition without understanding the impact of doing so,
thereby inadvertently supporting a propqsition with which he or she does not understand or
actually agree.

2. A provision is abrogated when it is rendered a
nullity.

Before turning to the multiple, speciﬁc. provisions of the existing Constitution abrogated
by the VNP Proposal but not republished in the petition, Plaintiffs provide a b;ief summary of
how the term “abrogated” has been defined by the Michigan Supreme Court. A proposed
amendment “abrogafes an existing provision when it renders that provision wholly inoperative.”
Protect Our Jobs, 492 Mich at 773 (emphasis added). An existing constitutional provision is

rendered wholly inoperative “if the proposed amendment would make the existing provision a

2

'S1S RI0T/STY VOO AQ QIATIDTY

INd Ev:¥0:€ 8T0Z/0T/S VOO W Aq dIAIFD3IYH



nullity or if it would be impossible for the amendment to be harmonized with the existing
provision when the two provisions are considered together.” /d. at 783 (footnote omitted).

The Michigan Supreme Court has explained that the potential of abrogation is high where
existing provisions of the Constitution confer exclusive or complete control on a particular
person or entity:

Determining whether the existing and new provisions can be
harmonized requires careful consideration of the actual language
used in both the existing provision and the proposed amendment.
An existing provision that uses nonexclusive or nonabsolute
language is less likely to be rendered inoperative simply because a
proposed new provision introduces in some manner a change to the
existing provision. . . . [A] proposed amendment more likely
renders an existing provision inoperative if the existing provision
creates a mandatory requirement or uses language providing an
exclusive power or authority because any change to such a

provision would tend to negate the specifically conferred
constitutional requirement. [/d.]

The analysis is also a granular one, and “requires consideration of not just the whole existing
constitutional provision, but also the provision’s discrete subparts, sentences, clauses, or even,
potentially, single words.” Id. at 784 (emphasis added).

This principle was applied by the Michigan Supreme Court in Protect Our Jobs. There,
the Court considered, among other initiatives, a proposal to amend the Constitution to establish
eight casinos at specified locations {the “Casino Proposal™). Jd, at 775. The Casino Proposal
would have added language requiring that “[a]ll [eight] of the casinos authorized by this section
shall be granted liquor licenses issued by the state of Michigan. . . . Id. at 790 {quotations
omitted) {(emphasis omitted). The petition circulated in support of the Casino Proposal failed,
however, to republish Const 1963, art 4, §' 40, which states that the “liquor control commission
which . . . shall exercise complete control over the alcoholic beverage traffic within this state.”

Const 1963, art 4, § 40 {emphasis added); Protect Owr Jobs, 492 Mich at 791.
27
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The court in Protect Qur Jobs held that the absolute language of Const 1963, art 4. §
40—conferring  “complete control” on the liquor control commission-<necessarily
communicates exclusivity of control, and that “any infringement on that control abrogates that
exclusivity; an amendment that contemplates anything less than complete control logically
renders that power in § 40 ihoperative"’ Protect Our Jobs, 492 Mich at 790-791. Because the

proposed addition in the Casino Proposal would “nullify the complete control™ of the liquor

commission, the court held that republication was required. /d. at 791. It did not matter that the

abrogation of the “complete control” was slight-~the court explained that “[e]ven though the
amendment affects only a small fraction of the power to control alcoholic beverage traffic, which
power itself is only a portion of Const [963, art 4, § 40, a provision of § 40 has been negated
and, thus, abrogated, thereby requiring republication of the entire constitutional section.” Id, at
791 n 32. The failure of the circulators of the Casino Proposal to republish Const 1963, art 4, §
40 as part of the circulated petition was thus a fatal violation of MCL 168.482(3), and the court
prevented the entire Casino Proposal from reaching the 2012 general election ballot. 7d. at 791.
The legal principles enunciated in Protect Our Jobs are controlling here.
3. The VNP Proposal petition failed to republish
multiple provisions of the existing Constitution
that would be abrogated if the Proposal is
adopted.
The same fatal flaw that existed for the Casino Proposal in Protect Our Jobs is present in
the petition that circulated the VNP Proposal, but multiple times over. That is, the VNP Proposal
has failed to republish several sections of the existing Constitution even though absolute or

exclusive provisions in these sections will be nullified by the Proposal’s adoption. These include

the following:
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a. Const 1963, art 6,§ 13

Existing Const 1963, art 6, § |13 provides in relevant part as follows:

§ 13. Circuit courts; jurisdiction, writs, supervisory control
aver inferior courts.

Sec. 13. The circuit court shall have original jurisdiction in all
matters not prohibited by law. . . . [Const 1963, art 6, § I3
{emphasis added).]

Conversely, article 4, § 6(19) of the VNP Proposal, if adopted, will provide, in relevant part:

(19) THE SUPREME COURT, IN THE EXERCISE OF
ORIGINAL  JURISDICTION, SHALL DIRECT THE
SECRETARY OF STATE OR THE COMMISSION TO
PERFORM THEIR RESPECTIVE DUTIES, MAY REVIEW A
CHALLENGE TO ANY PLAN ADOPTED BY THE
COMMISSION, AND SHALL REMAND A PLAN TO THE
COMMISSION FOR FURTHER ACTION IF THE PLAN FAILS
TO COMPLY WITH THE REQUIREMENTS OF THIS
CONSTITUTION, THE CONSTITUTION OF THE UNITED
STATES OR SUPERSEDING FEDERAL LAW. [Ex. I, VNP
Proposal, art 4, § 6(19) (emphasis added).]

»Like the provision conferring “complete control” over liquor licensing to the liquor
control commission in Protect Our Jobs, Const 1963, art 6, § 13 confers original jurisdiction in
“alf matters not prohibited by law™ on the circuit court and is exclusive and absolute. Const
1963, art 6, § 13 (emphasis added). The proposed amendment would divest the circuit court of
its exclusive original jurisdiction, not by law'® but by a constitutional amendment. Const 1963,
art 6, § 13 cannot be harmonized with the VNP Proposal’s conf;erring of original jurisdiction on

the Supreme Court, and Const 1963, art 6, § 13 thus would be abrogated by the VNP Proposal.

' The phrase “prohibited by law™ refers exclusively to prohibitions provided by the Legislature.
See People v Bulger, 462 Mich 495, 509; 614 NW2d 103 (2000) (“[T]his Court has consistently
held that the use of the phease ‘provided by law’ in our constitution contemplates legislarive
action.”), abrogated on other grounds by Halbert v Michigan, 545 US 603 (2005).
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The VNP Proposal does not republish Const 1963, art 6, § 13, and thus does not comply
with the requirements of Michigan law. See MCL 168.482(3).

b. Const 1963, art 1, § 5

Existing Const 1963, art 1, § 5 provides in relevant part as follows:

§ 5. Freedom of speech and of press.

Sec. 5. Every person may freely speak, write, express and publish
his views on all subjects, being responsible for the abuse of such
right. . . . [Const 1963, art 1, § 5 (emphasis added).]

Conversely, article 4, § 6(11) of the VNP Proposal, if adopted, will provide, in relevant part:

) THE COMMISSION.. ITS MEMBERS, STAFF,
ATTORNEYS, AND CONSULTANTS SHALL NOT DISCUSS
REDISTRICTING MATTERS WITH MEMBERS OF THE
PUBLIC OUTSIDE OF AN OPEN MEETING OF THE
COMMISSION, EXCEPT THAT A COMMISSIONER MAY
COMMUNICATE ABOUT REDISTRICTING MATTERS WITH
MEMBERS OF THE PUBLIC TO GAIN INFORMATION
RELEVANT TO THE PERFORMANCE OF HIS OR HER
DUTIES IF SUCH COMMUNICATION OCCURS (A) IN
WRITING OR (B) AT A PREVIOUSLY PUBLICLY NOTICED
FORUM OR TOWN HALL OPEN TO THE GENERAL PUBLIC.
... [Ex. I, VNP Proposal, art 4 § 6 (emphasis added).]

The existing rights conferred in Const 1963, art |, § 5 are both exclusive and absolute—
“every person” may speak on “all subjects.” The proposed amendment, if approved, would
restrict the commission, its staff, attorneys, and consultants'® from discussing any “redistricting

matters™—-not merely commission activities, but even redistricting matters in other states or

1 Governmental employees “do not forfeit their constitutionally protected free speech interest by
virtue of accepting government employment,” Shirvell v Dep't of Attorney Gen, 308 Mich App
702, 732; 866 NW2d 478 (2015). When and whether a public employee’s speech is protected by
the constitutional guarantee of free speech is subject to a content-specific balancing analysis,
including whether the employee is speaking “as a citizen upon matters of public concern” or only
on matters of personal interest, and whether the government can show sufficient justification for
its restrictions related to its purposes as the employer. See id. at 733-736. The VNP Proposal
would dispense with this framework, barring speech on all “redistricting matters” regardless of
content or context, '
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appellate court or local redistricting not altered by the proposed constitutional amendment—-
outside of a public meeting, or in certain limited circumstances, in writing. The proposed
restrictions on the liberty of speech would extend beyond to matters beyond Commission
activities, and in any event, cannot be harmonized with and are thus incompatible with the
existing protections for uarestricted speech conferred by Const 1963, art 1, § 5.
The VNP Proposal does not republish Const 1963, art 1, § 5, and thus does not comply
with the requirements of Michigan law. See MCL 168.482(3).
c. Const 1963, art9,§ 17
Existing Const 1963, art 9, §17 provides in relevant part as follows:

§ 17 Payments from state treasury.

Sec. 17. No money shall be paid out of the state treasury except in

pursuance of appropriations made by law. [Const 1963, art 9, § 17

(emphasis added).}

Conversely, article 4, § 6(5) of the VNP Proposal, if adepted, will provide, in relevant part:

(5) . . . EACH COMMISSIONER SHALL RECEIVE
COMPENSATION AT LEAST EQUAL TO 25 PERCENT OF
THE GOVERNOR'’S SALARY. THE STATE OF MICHIGAN
SHALL INDEMNIFY COMMISSIONERS FOR COSTS

INCURRED {F THE LEGISLATURE DOES NOT APPROPRIATE g I';PI

SUFFICIENT FUNDS TO COVER SUCH COSTS. [Ex. I, VNP . O

Proposal, art 4 § 6(3) (emphasis added).] S m

< <

The existing constitutional provision affected (Const 1963, art 9, § 17) is both exclusive g m

' O
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The VNP Proposal does not republish Const 1963, art 9, § 17, and thus does not comply
with the requirements of Michigan law. See MCL 168.482(3).

d. Const 1963, art i1, § 1

Existing Const 1963, art |1, § 1 provides in relevant part as follows:

§ 1 Oath of Public Officers.
Sec. 1. All officers, legislative, executive and judicial, before
* entering upon the duties of their respective offices, shall take and
subscribe the following oath or affirmation: 1 do solemnly swear
{or affirm) that I will support the Constitution of the United States
and the constitution of this state, and that | will faithfully discharge
the duties of the office of .......... according to the best of my
ability. No other oath, affirmation, or any religious test shall be
required as a gualification for any office or public trust. [Const
1963, art 11, § | (emphasis added).]

Conversely, article 4, § 6(2) of the VNP Proposal, if adopted, will provide, in relevant part:

(2) COMMISSIONERS SHALL BE SELECTED THROUGH
THE FOLLOWING PROCESS:

(A) THE SECRETARY OF STATE SHALL DO ALL OF THE
FOLLOWING:

Hkg

(1ll) REQUIRE APPLICANTS TO ATTEST UNDER OATH
THAT THEY MEET THE QUALIFICATIONS SET FORTH IN
THIS SECTION; AND EITHER THAT THEY AFFILIATE
WITH ONE OF THE TWO POLITICAL PARTIES WITH THE
LARGEST REPRESENTATION IN THE LEGISLATURE
(HEREINAFTER, “MAJOR PARTIES”) AND IF SO, IDENTIFY
THE PARTY WITH WHICH THEY AFFILIATE, OR THAT
THEY DO NOT AFFILIATE WITH EITHER OF THE MAJOR
PARTIES. . .. [Ex. 1, VNP Proposal, art 4. § 6(2) (emphasis
added).] '

The VNP Proposal would require any person applying to become a commissioner to
attest under oath that he or she meets the qualifications for the office of commissioner. The
existing provisions of Const 1963, art 11, § 1 are both exclusive and absolute—“no other cath

shall be required” as a qualification of assuming office. The two provisions are incompatible.
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The proposed oath requirement for persons seeking to qualify as a commissioner cannot be
harmonized with the one-oath mandate of the existing Constitution. ’fhe adoption of the former
would render the latter a nullity, and abrogate the existing oath provision.
The VNP Proposal does not republish Const 1963, art 11, § 1, and thus does not comply
with the requirements of Michigan law.®® See MCL 168.482(3).
4, The failure to republish abrogated sections in the
petition circulated by VNP precludes placement

of the VNP Proposal on the 2018 general election
ballot.

Omission of any one of the above abrogated provisions of the existing Constitution is
fatal to the VNP Proposal. A petition is invalid if it fails to republish even a slight abrogation of
the Constitution’s existing language. Protect Our Jobs, 492 Mich at 784, 791.

As with the Casino Proposal in Protect Our Jobs, this Court again should direct that the
VNP Proposal was not properly circulated as required by MCL 168.482(3), and thus that it is
incapable of being submitted to the volers. The Secretary shouid be directed to carry out that

determination.

20 Because of the sweeping nature of the VNP Proposal, other examples could be found. For
example, the VNP Proposal would abrogate—without republishing—Const 1963, art 11, § 3,
which section states that the Civil Service Commission shall have authority to regulate “all
conditions of employment in the classified service.” Const 1963, art 11, § 5. Conversely, the
VNP Proposal states that “no employer shall discharge ... any employee because of the
employee’s membership on the commission or attendance or scheduled attendance at any
meeting of the commission.™ Ex. 1, art 4, §6(21). In the event a commission member is selected
from among the employees in the classified service, the Civil Service Commission’s exclusive
authority over “all conditions of employment™ will no longer be exclusive; it could not, for
example, authorize disciplinary action against a state employee for repeatedly missing work to
participate in the affairs of the redistricting commission.
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Iv. CONCLUSION

The VNP Proposal is an attempt to make general revisions to the Michigan Constitution
by amendment, which may not be done without holding a constitutional convention. Const
1963, art 12, § 3.

Further, the petition circulating the VNP Proposal failed to publish all altered and
abrogated provisions of the existing Constitution as required by state law. MCL 168.482(3).

For both of these independent reasons, the VNP Proposal is not eligible for inclusion on
the 2018 general election ballot. A writ of mandamus should issue directing the Secretary and
Board to reject the Petition and further directing the Secretary and Board not to place the VNP
Proposal on the ballot for the 2018 general election.

V. RELIEF REQUESTED
WHEREFORE, Plaintiffs respectfully request that this Honorable Court:

A. Determine, after plenary review, that the VNP Proposal is not ballot eligible and
thereafter issue a writ of; mandamus to the Secretary and Board directing them to reject the
Petition and further directing them not to place the VNP Proposal on the ballot;

B. Grant exceptional issuance of this Court’s judgment, pursuant to MCR 7.215(F)(2);
and

C. Grant Plaintiffs such other and further relief as is equitable and just.
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Dated: April 25,2018

LANSING 37874-2 530314v15
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Respectfully submitted,
DICKINSON WRIGHT PLLC

By: /5! Peter H. Ellsworth

Peter H. Ellsworth (P23657)
Robert P. Young (P35486)
Ryan M. Shannon (P74535)
Attorneys for Plaintiffs

215 S. Washington, Suite 200
Lansing, M1 48933
(517)371-1730

Eric E. Doster (P41782)
DOSTER LAW OFFICES PLLC
Attorneys for Plaintiffs

2145 Commons Pkwy

Okemos, Ml 48864-3987
(517)977-0147
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INITIATIVE PETITION :
AMENDMENT TO THE CONSTITUTION

The groposal, If adoplnd, woukd rnesi Arbcls 1V, Sections § through €, Artice ¥, Seciions 1, 2. and 4 Adticls Vi, Svctions T and 4 a3
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§ 1 Lagisiative powse,
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prawver of the State of Michigan i vedlad bt 5 sovate sind & biuse o reprasenialives.

§ 2 Senators, snunbar, Wwre,
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w e
THE COMMISSION SHALL CONSIST OF 13 COMMISMORERS. THE COMMISSION SHALL ADOPT AREDISTRICTING FLAN FOR EACH
OF THE FOLLOWING TYPES OF DISTRISTS: STATE SENATE DISTAICTS, STATE HOUSE OF REPRESENTATIVE DISTRICTE, AND
CONGRESSIONAL DISTRICTS. BACH COMMIBRIONER SRALL

{A) BE REGISTERED AND EUSIBLE TO VOTE IN THE STATE OF MICHIBAN,
(81 NOY CURRENTLY BE OR 1N THE PAST § YEARS HAVE DEEN ANY OF THE FOLLOWING:
14 DECLARED CANGICATE FOR BARTISAN FEDERAL, STATE. DR LOGAL OFFICE,
AN BLECTED QFFICIAL YO PARTISAN FEDERAL, STATE. OR LOCAL GFRICE;
{81} AN OFFICER DR MEMBER OF THE GOVERKING SODY OF ARATIONRL, STATE, OR LUCAL POLITICAL PARYY;

{13 A BAI0 CONSULTANT OR BMPLOYES OF A FEDERAL. STATE, OR LOCAL ELECTER QFFICIN. OR POLITICAL
CANQIDATE, OF & FEDERAL, STATE, OR LOTAL POLITICAL CANDIDATE 'S CARPAIGN, OR OF A POLITICAL
ACTION COMMTTEE:

{¥) AN EMPLOYEE OF THE LEGISLATURE,

I ANY BERSON WHD 15 REGISTERED AS A LOBRYIST AGENT WitH THE MICHIGAN BUREAU OF SLECTIONS, |
OR ANY BIAPLOYEE OF SUCH PERSON: OR ’

(VT AN UNCLASSIIED STATE EMPLOYEE WHGHS BXEMPT FROM CLASSIFICATION IN STRVE CiviL SERVICE
PURSUANT TOARTIOLE ¥, SECTION 5, EXCEPT FOR EMPLOYEES OF COURTS OF RECORD, EMPLOYEES OF
THE STATS INSTITUTIONS OF RIGHER BDUCATION, ANIS PERSONS IN THE ARMED FORCES OF THE STATE;

{53 HOT BE & PARENY, STEPPARENT, CHILD, STEPCHILD, OR $POUSE OF ANY INDSDUAL TISOUALFIED UNDER PART
{1KB)OF YHIS SECTIINIOR ’

16} NOY BE OTHERWISE DISCUALIFED POR APPOINTED OR BLECTERD OFFICE BY THIS CONSTITUTION,

{E} FOR FIVE YEARS AFTER THE DATE OF APROINTMENT, A COMAMISSICONER (3 INELIGIBLE TO HOLD APARTISAN
ELECTIVE OFFICE AT THE STATE, COUNTY, SITY, VILLAGE, CR TOAWNENIP LEVEL ¥ MICKIGAN,

£2} COMMISSIONERS SHALL BE SELECYéQ THROUGH THE FOLLDYING PROCESS!

&3 TRE SECRETARY OF STATE SHALL 0C ALL OF THE FOLLOWING:

{3 RIAKE APPLICATIONS POR COMMISSIOMER AVALABLE TO THE GENERAL PUBLIC NCT LATER THAR
JANUARY § OF THE YEAR OF THE FEDERAL DECENNMIAL CENSUS THE SECRETARY OF STATE SHALL
CIRCULATE THE AFPLICATIONS IN AMANKER THAT ISVITES WIDE PUBLIC PARTICIPATION FROM DIFFERENT
REGIONS OF THE STATE. THE SECRETARY OF STATE SMALLALSC MAIL APPLICATIONS FOR COMMISBIONER
TO TEN THOUSAND MICHISAN REGISTERED VOTERS, SELECTER AT RANDOR, BY JANUARY 1 UF THE YEAR
OF THE FEDERAL DECENNIAL CENGUS, ’

{8} REGUIRE APPLICAKTS 1O PROVIDE A COMPLETED SPPLIDATION.

{1ty HECUIRE APPLIGANTE TO ATTEST UNDER DATM THAT THEY MEET TME QUALIFICATIONS SETFCRTH &
THIS SECTION; AND EITHER THAT THEY ARFILIATE WITH DHE OF THE TWO POLITICAL PORTIES WITHTHE
LARGEST REPRESENTATION I8 THE LEGISLATURE (HEREINAFTER, *MAJOR PARTIES'S AND IF BC, IDENTIFY
THE PARYY WITH WHICH THEY AFFILIATE, QR THAT THEY IO NOT AFFRIATE WITH EITHER OF THE MAJOR
PARTIES.

1B} SUBJBCT TO PART {2){C} OF THIS SECTION, THE SECRETARY OF STATE SHALL MAIL ADDITIONAL ARPLICATIONS FoR
COMMISSIONER TO MOHIGAN REGISTERED VOTERS SELECTED AT RANDOM UNTH, 30 QUALIFYING APRLICANTS THAT
AFFILISTE WITH ONG OF THE YWO MAIOR PARTIES HAVE SUBMITTED APPUCATIONS, 30 QUALIFYING APPLICANTS

FHAT IDENTHY THAT YHEY AFPILIATE WIVH THE OTHMER OF THE TWO MAJOR PARNES HAVE SUBMITTED APPLICATIONS,

AND A0 QUALIFYING APPLICANTS THAT IGBNTIFY THAT THEY DO NOT AFFILIATE WITH Bl THER OF THE TWO MAIOR
PARTIES HAVE SUBSMITTED APPLICATIONS, BEACH i RESPONSE T8 THE MALINGS.

{C} THE BECRETARY OF STATE SHALLAGCERT ABPLICATIONS FOR COMMISSIONER UNTR. JUNE ¢ OF THE YEAR OF THE
FEDERAL DECENNIAL CENSUS,

{35V JULY 3 OF THE YEAR OF THE FEDSRAL DECENNIAL CENSUS, PROMALL OF THE ARPLICATIONS SUBMITYED, THE
JECRETARY OF STATE SHALL

1 ELVINATE INCUMPLETE APPLICATIONS AND APPLICATIONS OF APRLICANTS WHO DO NOT MEET THE
CGUALIFICATIONS 1 PARTS (1RA) THROUGH {1)D) OF THIS SECTION BASED SOUELY ON THE INFORMATION
CORTAINED IN THE APPLICATIONS;

{16 AANDOMLY SELEST 66 APPLISANTS FROM EATH POOL (F AFFILIATING APPLICANTS AND B0 APPLICANTS
FROM THE POOL OF RONAFFILIATING ARFLIDANTS, 50% OF BEAGH FOUL SHALL BE POPLLATED FROMTRE
ORI IFYING APPLICANTS TO SUCH POCL WHO RETURNER AN APBLICATION RAILED PURSUARY YO PART 2A;
OR HB) OF TH8 SECTION, PROVIDED, THAT IF FEWER THAN 30 QUALIFVING APPLICANTS AFFILIATED WITH

£ BAIGH PARTY DR PEWER THAN £0 QUALIFYING NON-AFFILIATING APPUCANTS HAVE APPLIED TO SERVE ON
THE COMMISSION I8 RESFOMSE 70 THE RANDOM MAILING, THE BALANGE OF THE PDOL SHALL BE
POPULATED FROM THE BALANGE OF QUALIFYING APPLICANTS TO THAT BOOL. THE RANDUM SELECTION
FROCESS USED 8Y THE SECRETARY OF STATE T0 FILL THE RELECTION POULS SHALL USE ACCERTED
STATISTICAL WEIGHTING METHODS T ENSURE THAT THE FOOLS, 48 SLOSELY 43 POSHIBLE, RIIRCR THE
SECGRASMC AND DEMOGRAPHIC MAKEUS UF THE STATE AND

£5) SUBMIT THE RANDOMUY-SELECTED APPLICATIONS TQ THE MAJORITY LEADER AND THE MINORITY
LEACIER OF THE SENATE, AND THE SPEAKER OF THE ROUSE OF REPRESENTATIVES AND THE MINORITY
LEADIER OF THE HOUSE OF REFRESENTATIVES. )

{E3BY AUGLIST 1 OF THE YSAR OF THE FEDERAL DECENNIAL CENSUS, THE MAJORITY LEADER OF THE SERRTE THE
MINORITY LEADER OF THE SENATE, THE SPEAKER OF THE HOUSE OF REPRESENTATIVES, AND THE MINGRITY LEAZER
OF THE HOUSE OF REPRESENTATIVES MAY BACH STHIKE FIVE APFLICANTS PROM ANY POCL CREQGLE, UPTGA
MAXIMUM OF 20 TOTAL STFRIRES BY THE FOUR LEGIBLATIVE LEADERS

(F18Y SEFTEMBER § OF THE YEAR OF YHE FEDERAL DECENNMIX, CENSUS, THE SECRETARY OF STATE SHaLL
RANDOMLY DIRAW THE NAMES OF FOUR COMMISSIONERS FROM EACH OF THE TWH) POOLS OF REMANING

. APPLICANTS APPLIATING WITH A MAIOR PARTY, AND FIVE COMMISSIONERS FROM THE PCOL OF REMABIRG
RONAFFILIATING APPLIDANTS!

33 EXCERT AS PROVIDED BELOW, COMMISSIONERS SHALL HOLD OFFIGE FOR THE TERM SET FORTHIN PART(ISIOF THIS
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SECTION. IF ACOHMISSIONER'S SEAT BECOMES VACANT FORANY REASON, THE SECRETARY OF STATE SHALL FLLTHE
VACAMOY BY RANDOMLY DRAVANG ANAME FROM THE REMAINING QLIALIFYING ARPLICANTS (N THE SELECTION POOL FROM
AMICH THE DRGCINAL COMBISSIONER WAS SELECTSO, A COMMISSIONER'S OFFICE SHALL SECORE VACANT UPON THE
DORURRENGE OF ANY OF THE FOLLOWING:

$8) DEATH O MENTALINCAPRCITY OF THE COMMISSIONER;
#33 THE SECRETARY OF STATE'S RECEIFT OF THE COMMISSIONER'S WRITTEN RESIGNATION;

0 THE COMMISSHONER'S DISQUALIRICASION FOR SLECTION OR APPOMTMERT OR BEMPLOYMERT PURSUANT IR
ARTHLE XL SBCTICR §;

{05 THE DOMMISSIONER CEASES TO 88 QUAL;F.fEG T SERVE AS A COMMISSIONER URDSR PART (13 OF TS
SECUOMN OR

{555 FTER WRITTEN NOTICE ARD AN OPPORTUNITY FOR THE COMMISSIONER TO RESEOND, A VQTE OF 10 OF THE
COMMISSIONERS FIRDING SUBSTANT L MEGLECT OF BUTY, GROSE MISCONDULT (N OFFICE, OR INARILITY TO
DISCHARGE THE DUTIES OF QFFILR, )

43 THE SECRETARY OF STATE SMALL BE SECRETARY UF THE COMMISBION WITHOUY VOTE. AND I8 THAT CAPACITY SHALL
SURNISK, SNDER THE DIRECTION OF THE COMMISBON, ALL TECHNICAL SERVICES THAT THE COMMISSION DEEMS
RECESSARY. THE COMMIBSION SHALL SLECT ITS OWN CHARPERSON, THE COMMISSION HAS THE SOLE POWER TO MAKE TR
CAN RULES OF PROCEDURE, THE COMMISSION SRALL HAVE PROCUREMENT AND CONTRASTING AUTHORITY AND MAY MIRE
STAFF AND CORSULTANTS FOR TRE PURPOSES OF THIS SECTION, INCLUDING LEGAL REPRESENTATION.

(5) BEGHRMNG NO LATER THAN DECEMBER 1 QF THE VEAR PRECEQING THE FEDERAL DECENNAL CENSUS, AND CONTINUING
EACH YEAR I8 WHIGH THE COMMIBSION OPERATES, THE LEGISLATURE SHALL APPROPRIATE FUNDS SURFICIENT 7O
COMBENSATE THE COMMISSIONERS AND TO ENABLE THE COMMISSION TO CARRY OUT (TS FUNCTIONS. CPERATIONS ARG
ACTIITIES, WHICK ACTIVITIES INCLUDE RETAINING INDEPENDERT, HONPARTISAN SUBJECT-MATTER EXAPERTS AND LEGAL
COLNSEL, CONBULTING HEARINGS, PUBLISHING NOTICES ARD MAINTAINING A REQORD OF THE COMMSGHIONS
PROCEECINGS, A3 ANY QTHER ACTIATY NECESSARY FOR THE SOMMISHION TO CONDUCTITS BUSINESS, AT AR AMDUNT
EOUAL T NOT LESS THAN 25 PERRENT OF THE OENERAL FUNIVGENERAL PURPOSE BUDGKT FOR THE SECRETARY OF STATE
FOR THAT FIBGAL YEAR, WITRIN SIX MONTHS AFTER THE DONCLUSHIN OF EACH FISUAL YEAR, THE COMMISTON SHAL
RETURN TO THE $TATE TREASURY ALL MONEYS UREXFENDEN FOR THAY FISCAL YEAR. THE CORRMIGRION SHALL FURNISH
REPGRTS Off EXRENDITURES, AT LEAST ANNUALLY, T0 THE SOVERNGRAND THE LEGISLATURE ARD SHALL BE SUSJECTTO
ANNUAL AUDHT AS PROVIDED BY LAW, EACK COMMISSIONER SHALL RECBIVE CORMPENSATION AV LEAST ECIUAL T0 85 PERCENT
OF THE SOVERROR'S SALARY. THE STATE OF MICHIGAR SHALL INBEMIFY COMMISSIONERS FOR QOBTS INCURRER £ THE
LEGISLATURE DIOES NOT ARPRORRIATE SUSFICIENT FURDS TO COVER SULH COSTS

(%) THE COMBISSION SHALL MAVE LEGAL STANDING 10 PROSECUTE AN ACTION REGARDING THE AGEOUALY OF RESQURLES
PROVIDED FOR THE OPSRATION OF THE COMMSSION, AN TO GEFEND ANY ACTICN HEGARDING AN ADUPTED PLAN. THE
COMMISSION SHALL INFORB TME LEGISLATURE F THE COMLESSION DETERMINES THAT FUNDE OR DTHER RESQURCES
PROVIDED FOR OPERAVION OF THE COMMIBSION ARE NOTADEQUATE, THE LEGISLATURE SHALL SROVIDE AUECUATE
FUNDING TO ALLOW THE COMRMISSION TO DRFEND ANY ACTION REGARDING AN ATRIPTEDR PLAN,

¢F) THE SECRETARY OF STATE BHALL ISSUE A CALL CONVENING THE CONMISSION 8Y OCTOBER 15 IN THE YEAR OF THE
FEDERAL DECENIAL CENSUS, NOY LATER THAN NOVEREER 128 THE YEAR IMMERIAYELY FOLLOWING THE FERERAL
SECENRIAL CENSUS, THE COMMISSION SHALLADCRT A REDISTRICTING PLAN UNDER THIS SECTION FOR EACH OF THE
FOLLOWIRG TYPES OF DISTRICTS: STATE SENATE DISTRICTS, STATE HOUSE OF REPRESENTATIVE DISTRICTS, AND
COMNGRESBIONAL DISTRICTS,

(8} DEFORE COMMSSICHERS DRAFT ANY PLAN, THE COMMSEION SHALL HOLD AT LEART TEN PUBLIC HBARINGS
THRGUGHOUT THE BTATE FOR THE PURPDSE OF INFORMING THE PUBLIC ABOUT THE REMSTRICTING FROCESSAND ThE
PURPOSE AND RESRONSIBILITIES OF THE COMMISSION AND SOLICITING INFORMATION FROM THE PUBLIC ABOUT POTENTIAL
PLARS, THE CORMMISSION SHALL RECEIVE FOR CONSIDERATION WRITTEN SUBMISSIONS OF PROPOSED REDISTRICTING PLANS
AND ANY SUPPORTING MATERIALS, INCLUDING UNDIENLYING DATA, FROM ANY MEMBER OF THE PUBLIC, THESE WRITTER
SUBMISSIONS ARE PUBLIC RECORAS,

{DATTER DEVELOPING AT LEASY QNE PROPOSED REDISTRICTING FLAN FOR EACH TYPEOF DISTRICT, THE COMMISSION
£r8LL PUBLISH THE PROPOSED REDISTRICTING PLANS AND ANY DATA AND SUPPORTING MATERIALS USED 7O DEVELOR THE
PLANG. EACH COMMISSIONER MAY OILY PROPOSE ONE REDISTRICTING PLAN FOR EACH TYPE UF DISTRICT. THE COMMISSION
SHALL HOLD AT LEAST BIVE BUBLIC HEARINGS THROUGHOUT THE STATR FOR THE SURPOSE OF SULICITING COMMENT FROM
THE PUSILIC ASGUT THE PROPOSED PLANS, EAGH OF THE PROPOSED BLANS SHALL INCLUDE SUCH CENRSUS DATAASIS
HECERSARY T8 AOCURATELY DESORIBE THE PLAN AND VERIFY THE POPULATION OF BACH DISTRICT, AND A MAR AND LEGAL
DESCRIFTION THAT INCIUNE THE POLITICAL SUBDIVISIONS, SUTH AS COUNTIES, CIMES, AND TOWNSHIRS; MAN-SIADE
FEATURES, SUCHAS STREETS, ROADS, HIGHWAYS, AND RAILRDADS; ANU SATURAL FEATURES, BUDH AS WATERWAYS, WHECH
FORM THE BOUNDARES OF THE DISTRICTS.

(40} SACHCORMISSIONER SHALL PERFORM HIS OR HER DLITHES 3 A MANNER THAT 15 IMPARTIAL AND REINFORCES PUBLIC
CONFIDENGE N THE BNTEGRITY OF THE REDISTRICTING PROCESS. THE COMMISSION SHALL CONDUCT ALL OF 1T BUSINESS
AT DPEN MEETINGS. MINE COMMISSIONERS, SNCLUIDING AT LEAST ONE CONMISRIONER FROI EACH SELECHION POOL SHALL
CONSTITUTE A GUORUAL AND ALL MEETINGS SHALL REGUIRE AQUORUM. THE COMAMISSION SHALL PROVIDE ADVANCE PUBLIC
NOTICE OF 175 MEETINGS AND HEARINGS, THE COMMISSION SHALL CONDUCT (75 HEARINDS iN A MANNER THAT INVTES WIDE
SUBLIC FARTICHPATION THROUGHDUT THE STATE. THE COMMISSION SHALL USE TECHHOLOGY TO #ROVIDE
CORTEMPORANEQLS PUSLIC DRSERVATION AND MEANINGEUL, BURLIC PARTICIRATION I THE REDISTRICTING PROCESS
TRIRING ALL MEETINGS ANE HEARINGS, '

£413 THE COMMISSION, 118 MEMBERS. STAFF, ATTORNEYS, ANG CONSULTANTS SHALL NUT DISCUSS REDISTRIGTING MATTERS
WITH MEMBERS OF THE PUBLIC QUTSIEIOF AN CREN MEETING OF THE COMMISSION, SXCEPT THAT A COMMISSITNER #IAY
COMMUNICATE ASOUT REDISTRICTING MATTERS WITH MEMBERE OF THE PUBLE YO GAIN INFORMATION RELEVANT TO THE
PEUEORMANGE OF HIS OR HER BUTIES IF SUCH COMMUNIDATION OCCURS (43R WRITING OR (B]AT A PREVIOUSLY PUBLICLY
MOTICELD FORUM SR TOWM MALL THEN TO THE QERERAL RUBLIC:

THME COMBUSSION, 178 MEMBERS, STAFE, ATTORNEYS EXPERTS, AR CONSULTANTS MAY NOT DIRECTLY OR INCIRECTLY

LICIT SRACCERT ANY BIFT OR LOAN OF MOREY, GOOLS, SERVIVES. DR OTHER THING OF VALUE GREATER THAN 320 FOR
THE BENEFIT OF ANY PERSON OR SRUAMIZATION, WHICH MAY INFLUENCE THE MARKNER IN VWHICH THE COMMISRIONER . BTAFE
ATTORNEY, BEXPERT, DR CONSULTART FERFORMES HIS OR HER DUTES.

{12} EXCEFT A% FROVIDED IN PART {14} OF THIS SECTIOR, A FIAL DECISION OF THE COMMISSION RECUIRES THE
CONCURRENDE GF AMAJGRITY OF THE COMMISSIONERR. A DECISION OR THE DISMISSAL OR RETENTION OF PAID STAFF OR
CONSULTANTS REQUIRES THE VOTE OF AT LEAST ONE COMMIBSIONER APPILIATING WITH SA0H OF THE MAIOR PARTIES AND
ONE NONAFFLIATING COMMISSIONER, ALL DECISIONS OF THE COMMIBSION SHALL 88 RECORDED, AND THE RECORL OF 138
DECISIONS SHALL BE READLY AVALABLE TO ANY MEMBER OF THE PUBLIC WITHOUT CHARGE.
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{43) THE QOMMISSION SMALL ABIDE BY THE FHLLOWING SRITERIA I PROPOSING AND ADCPTING BAGI PLAM, IR OROER OF
RRICRITY:

{3} DISTRICTS SHALL BE OF EQUAL POPULATION AR MANDATED 2Y THE UNITEDR STATES CONSTITUTION, ANR SHALL
COMPLY YITH THE VOTING RIGHTS AUT AME OTHER FEOERAL LAWS ’

§83 ISTRICTS SHALL BE SEOGRAPHICALLY comééusus;:!smmms»\s ARE CONSIDERED TO SE QONTISUOUS &Y
LAND TO THE COUNTY OF WHICH THEY ARE A PART

{0 DISTRIGTR SHALL REFLECT THE STATE'S DIVERSE POPULATION AND COMMUNITIES OF INTRREST, COMMUNITIES
OF INTEREST MAY INCLUDE, SUT BHALL NOT BE {0ATEDR TO, BOPULATIONS THAT SHARE CULTURAL OR HISTORICAL
CHARACTRERISTICS OR SCONDMICINTERESTS. COMMUNITIES OF INTEREST DO NOT INCLUDE RELAVIONSHIPS WITH
FOLITICAL PRRTIES, INCUMBENTS: DR POLITICAL SARTIDATES.

i) DISTRICTS SHALL NOT PROVIOE A LISPROPORTIONATE ADVANTAGE TO ANY POUTICAL PARTY.A
DISPROPGRTIONATE ADVANTAGE T0 A POLITICAL PARTY SHALL BE QETERMINED UBING ACREPTED MEASURES OF
FARTIQAN FAIRNERS. '

(€) DISTRICTS SHALL NOT SAYOR OR DISEAVOR AN INCUMBENT BLECTED OFFICIAL OR A CANDIDATE -
(F} DISTRICTS SHALL REFLEGT CONSIDERATION OF SOUNTY, CITY, AND TOWNSHIP BOUNDARIES,
(G} ISTRICTS SHALL BE REASONABLY COMPACY.

$18) THE COMMISSION BHALL FDLLOW THE FOLLOWING PROCEDURE IN ADOFTING A PLAN;

{A) BEFORE VOTING TR ADDIT A PLAN, THE COMMESION SHALL ENSURE THAT THE PLAN IS TESTED, USING
AFPROPRIATE TECHROLOGY, FOR COMPLIANCE WITH THE CRITERIR DESCRIBED ABOVE. :

18} BEFORE VOTNG TOADOFT A PLAN, THE COMMISSION SHALL PROVIDE PURLIC SOTICE OF BACH PLAN THAT VAL
BE VCYTED ON AND PROVIDE AT LEAST 45 DAYE FOR PUBLIC COMMENT ON THE FROPUSED PLAN OR PLANS. BAGH
BLAN THAT L1, BE YOTED ON SHALL INCLUDE SUCH CENSUS DATAAS 1S NECESSARY TOACCURATELY DESCRIBE
THE PLAN AND VERIFY THE POPULATION OF EACH DISTRICT, AND SHALL INCLUBE THE MAP AND LEGAL DESCRIPTION
REQUINED iN PARY 8 OF THIS SECTION,

{E5A FINAL DEQISION OF THE COMMISSION TO ADOPT A REIISTRICTING PLAN REQUIRES & MAIORITY VOTE OF THE
COMMISSION, INCLUDING AT LEAST TWO COMMISSIONERS WHO AFFILIATE WITH BACH MAJOR PARTY. ANG AT LEAST
TWE COMMISSIONERES WHO DO ROT AFFILIATE WiTH EITHER MAJOR PARTY. IR NO FLAN SATISFIES THIS
REQUIAREMENT FOR ATYPE OF DISTRICY, THE COMMISSION SHALL USE THE FOLLDVANG PROCEDURE T ARGRTA

PLAN FOR THAT TYPE OF DISTRICT. -
) BEACH COUMMISSIONER MAY BUBRIT ONE PROPOSED PLAN FOR BACH TYPR OF TISTRICT T8 THE PulL
COMMISSION FOR CONSIQERATION.

YFEACH COMMISSIONER SHALL RANK THE PLANS SURMITTED ACCORDING TO PREFERENGE, BACH PLAN
BSHMALL BE ASSIGNEL A POINT VALUE INVERSE 1D 1TS RANKING AMGNG THE NUMBER OF CHOICES, GIVIRG
THE LOWEST RANKED PLAN ONE PRIRT AND THE HIGHEST RANKED FLAN A POINT VALUE EQUAL TOTHE
NUMBER OF PLANS SUBMITTED.

1) THE COMMISSION SHALL ADOPT THE PLAN RECRIVING THE HIGHEST TOTAL POINTS, THAT 15 ALSD
RANKED AMONGE THE TOP HALE OF BLANS BY AT LEART TWO COMMISSIONERS NOT ARFILIATED WITH THE
PARTY OF THE COMMISSIONER SUBMITTING THE FLAN, DR IV THE CARE OF A FLAN SUBMITTED BY
NON-AFFILIATED COMMISSIONERS, 18 RANKED ARICGNG THE TOP HALF OF PLANS BY AT LEAST TWO
COMMUSSIONERS APFILIATED WITH A LAJGR PARTY..IF PLANS ARE TIED FOR THE BIGHEST BOINT TOTAL, THE
SECRETARY OF STATE SMALL RANDUMLY SELECT TRE FINAL PLAN FROM THOSE PLANS . IF NG PLAN MEETS
THE REDIHREMENTS OF THIS SUBPARARRAPH, THE SECAETARY OF STATE SHALL RANDOMLY SELECT THE
Fital, PLAN FROI AMONG ALL SUBMITTED PLANS PURSUANY TO PART (52501

{IB) WITHIN 30 DAYS AFTER ADCPTING A PLAN, THE COMMISSION GMALL PLIBLISH THE PLAN AND THE MATERIAL REPORTS,
REFERENCE MATERIALS, AND DATA USED I DRAWING IT INCLULING ANY PROGRAMMING INFORMATION USED 70 PRODUCE
AND TEST THE PLAN, THE PUBLISHED MATERIALY BHALL BE SUCH THAY AN INDEPENDENT PERSON 18 ABLE TO REPLICATE THE
CONCLUSION WITHDUT ANY MODIFICATION OF ANY OF THE PUBLISHED MATERINE

{18) FOR SACHADOFTED PLAN, THE COMMBBION SHALL ISBUE A REPORT THAT EXPLARIS THE SASIS ON WHICH THE
COMMISSION MADE (T8 DECIDONS N ACMIEVING COMPLIANCE WITH PLAN FEGUIREMENTS AND SHALL INCLUDE THE MAP AND
LEGAL DESCRIPTION REQUIRED IN PART (3} OF 1188 SSLTION. A COMMISSIONER WHO VQTES AGAINST A REDISTRICTING PLAR
MAY SUBMIT A DISSENTING REFORT WHICH SHALL BE ISTUED WITH THE COMMISSIONS REPORT.

{7} AK ADGRTED REDIGTRICTING PLAN SHALL BECOME LAW 80 OAYS AFTER 1T PUBLIGATION, THE SECRETARY OF STATE
SHALL KREF A PUBLIC RECORD OF ALL PROCEEDINGS DF THE COMMISSION AND SHALL PUBLISH AND DISTRIBUTE EACH PLAN
ANG REQUIRES DOTUMENTATION.

£48) THE TERMS OF THE COMMISSIONERS SHALL EXPIRE DNCE THE COMMISSION MAS COMPLEIED ITS UBLIGANRONS FORA
CENSUS CYCLE BUT NOT BEFORE ANY JUDICIAL REVIEW OF THE REDISTRICTING PLAN IS COMPLETE,

{19} THE SUPREME COURY, IN THE BXERGISE OF ONIGINAL JURIBDICTION, SHALL, DIRECT THE SECRETARY OF STATE OR THE
COMBISSION 1O PERFORM THEIR RESPECTIVE DUTIES, MAY REVIEWA CHALLENGE TO ANY FLAN AGCRTED 8Y THE
COMMISSION, AND SHALL REMAND APLAN TO THE COMMISSION POR FURTHER ACTION IF THE PLAN FAILS TG COMPLY WITH
THE REQUIREMENTS GF THIS CONSTITUTION, THE CONSTITUTION OF THE UMTED STATES OR BUPERSEDING FEDERAL LA, N
O EVENT SHALL ANY BODY, EXCERT THE INDEPENDENT CITIZENS REDISTRICTING CUMMIBIION ACTING PURSUART TO THIS
SECTION, PROMULGATE AND ADORT A REDISTRICTIRG PLAN QR PLANS FOR THIS STATE.

€20} THIS RECTION IS SELF-BXECUTING. IF A FINAL COURT DEGISION HOLDS ANY PARY OR PARTS OF THIS SECTION TO BE
CONFLISY WITH THE UNITED STATES CONSTITUTION DR FEDERAL LAW, THE SECTION SHALL BE (MPLEMENTED TO THE
MAKRALIM EXTENT THAY THE DNITED RTATES CONSTITUTION AND FERERAL LAW RERMIT, ANY PROVIZION RELD IMVALIDIS
SEVERABLE FROM THE REMAINING PORTIONS OF THIS SECTION.

{29} NOTVATHSTANINNG ANY QTHER PROVISION OF LAW. NG SMPLEYER SHALL IISCHARGE, THREATEN TO DISCHARGE,
INTIMIDIOTR, COERCE, OR RETAUATE ACAINGT ARY EMPLOVES BECAUSE OF THE BMPLOYEE S MEMBERGHIP ON THE
COMMIBRION OR ATTENDANCE OR SCHEDULEDR ATTERDANCE AT ANY MEETING OF THE COMMIGEION

{27) NOTWITHSTANDING ANY OTBER PROVISION OF THIS CONSTITUTION, OR ANlY PRIDR JUDICISL DECISION, AS UF THE
EFFEOTIVE DATE OF THE CONSTITUTIONAL AMENDMENT ADDING THIS PROVISION, WHICH AMENDS ARTIOLE IV, SECTIONS 3
THROUGH 0, ARTICLE ¥, SRCTIONS 1, 2AND S AND ARTICLE Vi, SRCUIONS 1 ANDH 4, INCLUDING THS PROVISION, FOR
PURPOSES OF INTERPRETING THIS CORSTITUTIONAL AMENDRMENT THE PROPLE DECLARE THAT THE POWERS GRANTED TO
THE COMMISSIDN ARE LEGISLATIVE PUNCTIONS ROT SURIECT 70 THE CONTROL OR APPROVAL OF THE LEBIRLATURE, AND
ARE EXSLUSIVELY RESERVED TO THE SOANMSHION. THE COMMISSKIN AND ALL OF 113 RESPONSIBILITIER, OPERATIONS,
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FUNCTIONS, CONTRACTORS, CONSULTANTS AND EMPLOYEES ARE NOT SUBJECT TG CHANGE, TRANSFER, REQRGANIZATIOR,
O REASSIGNMENT, AND SHALL NOT BE ALTERED OR ASROGATED N ANY MANNER WHATSOBVER, BY YHE LEGISIATURE. 80
QTMER 30DY SHALL BE ESTABLISHED BY LAW TO PERFORM FUNCTIONS THAT ARE THE SAME OR SIMLAR TD THOSE GRANTED
TO THE COMAISSION I THIS SECTION.
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Articis ¥ - Execulive Branch

§ 1 Bzeculive povear.

Ser. 1. EXCEFT TO THE EXTENT LIMITED DR ABRGGATED BY ARTICLE V, SECTION 2, OR ARTICLE 1 SECTION §. Fine gusculive
poearis _m:od i 15 govemt, ’ : -

8 2 Principg doparimenis
Bews. 2, Al siive and ami lvg Gificns, agansies and | Waltios of the siva branch DF stnle goverment snd thelr
spapsctive funcions, powars zng dutien, except for he ofics of g 20d Lidulonam , an 1he g ing bostias of instiutiona of

Nigher edusation provided for in this congiitution, shall be shacalad by faw among snd witiin nat mose than 20 principat depariments. Thay
shalt be groupted a8 G a8 practicabie 53 30 AT PUIRLIaY,

Organization of executive branch; ssslgnment of unstions; subimdsslon {0 legistaturs.

Subsequont I e inbas atocaticn, e gaveryy mpy make chenges in (e crgonization of the sxegulive branch of In ihe nseighmant of
funcsians fmong its units which be considers necessary for efficient agavinisiration. Whaes these changes raulrs the fore of inw, they shal
Bes 303 forah 33 oxecutiva Orders and submilted 1o tho Wgisislure. Thereshier o tagistatue Shall have 60 calondar days of 3 raquiar sassion, 67
& 1l pogutar séusipn if of sharter durstion. to ¢ sazh ive ordar Linless disappraved in both b by 1 rosoigl d
in By 3 oty of the mumbari Glactsd 1o srd serving In each house, sach arder shalt b flactive 8t 3 date ey 16 be dasignaled
By the governar,

EXEMPTION FOR (HOEPENDENT CITIZENS REDISTRICTING COMMISBION
FOR STATE LESIBLATIVE ARD CONGRESSIONAL DISTRICTS.

NOTWITHETANOING ANY OTHER PHOVSION OF TRIS CONSTITUTION OR ANY PHOR JUDICIAL DECISION, AS UF THE EFFECTIVE
QIATE OF THE CONSTITUTIONAL AMENDMENT ADDING THIS FROVISIDN, WHILH AMENDS ARTICLE v, SECTIONS 1 THROUGH &
ARTICLE ¥ SECTIONS 1, 2AND 4, ANDARTIGEE Vi, SECTIONS 1AND &, INCLUDING THIS PROVISION, FOR PURPQSES OF
ISTERBRETING THIS CONSTITUTIONAL AMENDMENT THE PEOPLE BECLARE THAY THE POWERS GRANTED T INGEPERDENT
CTTIZENS REDISTRICTING SOMMISSION FGR STATE AND CONGRESSIONAL DISTRICTS (HERSINAFTER, ‘COMMISSIONTARE
LEGISLATIVE FUNCTIONS NOT SUBJECT TC THE CONTRUL QR APPROVAL OF THE GOVERNOR, AND ARE EXCLUSIVELY
RESERVED TO THE COMMISBION THE COMMISSION, ANO ALL OF 178 RESPONSIBIUITIES. OPERATIONG  FUNCTIONS,
CONTRAGTORS, CONSULTANTS AND EMMLDYEES ARE HOT SUBJECT T CHANGE, TRANSFER, REDRGANIZATION, DR
RESSSIGHMENT, AND SHALL NOT BE ALYERED OR AGROGATED IN ANY MANKER WHATSOEVER, BY THE GOVERNOR 'HO QTHER
BODY SHALL BE ESTABLISHMED BY LAW T0 BERPORM FURCTIONS THAT ARE THE SAME OR SIILAR TO THOSE GRANTER T0 THE
COMMISSION I ARTICLE &, SECTIONG; :

§ 4 Cormmisalons or sgencies $of {oss then 2 yaars,
oo, 3. EXCEPTTC THE EXTENT igm\'&fﬁbﬂ ABROGATED BY ARTICLE V, SECTION 2 OR Agncgg 1 SESTION 6, Flampouny
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snlons oF 104 for speclat puay with 5 5o of no mane her s yoors may be ostetlished by e snd neasd nol be alocated
unthsity 3 principst geparimant

Articte Vi Judgicis Beuch

§ 1 Judichal poves i soud of fiestios; Sivislons,

Sec. 1, EXCERT 7O THE EXTENT LIMITED OR ABROGATED BY ARTICLE v, SECTHON 4, OR ARTICLE Y, SECTION 2, Tins juticlel poner
of ting Sl 7 vostes axclusivily o o0y Soust of Rustice which shall e dividod il 0as supriais oo, oo oxat Bf Sppedis, Oy rig court of
geeion Jsisdiction known pa W chaull &0ue, one pAUDSIS Cel, Bd SouTs of tindied jusisfiction thal the } gist may oatublish by &
£aeeRiraE vole of the membmg steclt i o sorving in gach house,

546 t - i gt touis; writs; appaliate hariscintion,

Sou 4 EXCEPT TO THE EXTENT LIMITED OR ABROGATED 8Y ARTICLE I, SECTION 8, OR ARTICLE ¥, SECHON 2, ¥ihe Ripmms
conpt shll REVE QMo SUperittiing vontrol ovat ol couly, power i issoe, besr aud fatgumins prerogsiie s remedial onils, snd
gt jutisdiction a3 provided by rules of the supreme Courl, The Sueite Rt shall nol bave tha e I raove & fsche,

ovidons of axisting Congtiution shansd of gated by ine propounst # adapied.

%

Aartiols B« Legisiative Branch

§1 Lsgisiatbes puwer,
Soe. 3, The loglaative power of i Siate of Michigan i vesiod & 5 senats and o howss of mnasaniatives.

§ 7 Ssuators, numtber, teim,

Soe. 2. The senpie ahet constst of 38 moshars 10 be elecied fram single member dsiricts al he sams aioction us g governns far fayenr
Inrma ootourat with the tonn of officd of 1he goverson

& todal dietriats, appont fstare.

) districting 1he Suns for {8 purposs of eivcilng sercalia after he olfisial publicatcn of the b population conat of ench {sderss dessnpial
cansus. asch county sholl be ssaigned appwtindaant edrs exuat to the sun of 18 parcemage of (e alalss popssiation oy shown by e

bant rogudiir fadernl & i1 Rnsus ot (s B > hoadradib of ong ewitipling ty Bor ans its parcaniags of e
S’y Jand sy i e 1 $ on Swnsleadih of gne o t
Agporilenmont raivs.
{n arsoging the state ints ssoatonal districts, e appar $ commizaion angltbe & d by he Sitewing rufes
(4 Couniies wiilt 13 o7 mate spponiunmont tantots shali be entites a8 & cliss ia in we propowisn that the tolal app

Sarioes 6 Sueh countias Boar 1o the winl sppcrtionmont factrs of e st sompug (o 1o nearest whole number, ARac esch such solaty
hiag aon oocatad ane snnater, s remaining senmos fe which this clyas of counitfes i3 entiied shall de Gistrbuiot smang such nambss by
g roatiuad ot esqual propetions sapilod W Sw apperianment Tattrs,

(8§ Countias harving less nan 13 sppendanment factons shall he setled a8 & cliss o in tho proportion Bt e el anporh
sustoes of such ooutins heor b the jotsl sppordanment faciota of the siote s {adhn 1 whole number, Sush 6% shal -
fareaier be qort infe fat dislricts at aro £, 2 oyt by fand, 83 aastar s shape o pessibls, 8od

hapving & pestly 28 paasible 13 epporionmen facloes, bt in 6o el oas s 10 or e han 16, togolye s proseile, migling swiatory
diniricts of tho fme of reBppovionmsnt Stul) not Be ekarsd unless theve ia & Tafluen Je cosmply wilt tha above stasdads,

{3) Countlas prttlad t b o move sARAS shall e divided intn singls mnmber distncts. Tha soptation of such gistiicls whal bs s nesmy
squsl a8 posatin kit Stiell avt be fesy Biun 75 pacent sor more Bian 128 t of 3 e dolonmined by dividing the pamdstien uf the
suinty 2y the sumber of fo wnich it 1 antled. st sieh datct shialt fulkow incaiprided ity of Wb bourdary Fres lo
ol posoiihy 30d shall bo compagt, conligums, snst a3 ranry tniform i shape ue pussitte,

§ 3 Ruprassniatives, nurmbsr, tern; contigulty of disticts.

Sox. T, The house vf fspeosoniatives Sholl coasist of 150 membecs slvaind for two-paar tooms fom single ber gisticts appottionedon &
ahs ol pagusiaiion as provided i S eicls. The distacls shull consist of Cotrpant and ¢ lund emmtony candig by fand.

Reprezstintiva areas, single and muliple county.

St cuunty wiich hs @ papulntion of nol less et severrtenttes of ohe parsent of B goputation of Pue stxe shinl cenadiute 8 sogomia
rapessaniative oras, Eack tounty having lnes than stn-lanig of uhe perens uf the popitation of U siate shat b comblied with anothsy
ooty of eotetles 1o kum o repraseniative wea of not lese ther seven-lpnlte «f o peevent of thi poputstion oF e ST, Any Eounty wiiel
s Ipalatect under the Intied aliccation o5 provided & iis saction bl b jolnasd with that Sontiputus mprseenialive sms hoving B amatest
pereemage of s sy’ populaticn, Eacd suh reprsentalive arse shial be sntiifed inltally 1o ona reprasentalive.
Agped w tug datheas G AraaE.

Adlgr the agsky ot ane @5 fea to eash of ha tep tative aeas, the iring hiusse wrsls 30T B0 appoioned wnony D
rEpresentative mans o3 the basis of populstion by the metbad of sgest prosusions

statsicting of stngis county ara entitlsd to 2 or more mpresantativas,
Any county domprising 8 raproseniolive s ealiied 1 S o monm repraseniaivas shall be divided into single rasmber mpassniative
districis ag folows.
(3§ The poputaion of soon dsvicls shallbe as nosty SRl A porsible bot shal et be 1588 than 7§ parsent not mova shar 128 percan of &

By dividing the tasion of B fop itive arga by ihe oumbier of eaprasentalives 1 whish il is eollies.
12} Such single monther sielrints atal fnlicw Sy and towrehy distes whete appkends nd shail By somposad of compsst amd
contigenus Lwary o oty seses i aRspe 55 cossibis.
Lustricting of multints 9y 1oy FOFLTTY

Ay cepressniative IR consiaiing of 1mane than dne oourly, etidod 1 mone than ooe FEpesentalive, shnk be divided inte single marmber
ghassicts ae equal as peasii kn population, adieing so county fines.

§ 4 Annesalion of Smarger with wligg,

Suc. & i covaling wing mors fhsn 003 MEDMESOAkYE B2 Senstonal district, ik temminry in 10 S5m0 Limmiy Annexed 10 02 mags wilh 3

ity body apmecianryants ahalf b i & part of & Cniiguoss Rprosentative ge Sanptonis! diatrict m the tiy with which 8 I8 qombingd, if
prividad by ondingnss of Ie city. The distdct o eintricas vt walch e Iesntory shsll be combirad shl be detenniey by such aidirance
cemifiet 10 i sasruinry of Bul, No such changs ja the buusdaries of  represasiative oF senntono! Sislics shall have this affect uf amoving o
fogiates from offics durlg bis form,

s G e s 1

A

t

o
o

IO AQ QIAIED

o

/¥

810

-~

N

]

o~
-

€ 8T0Z/0T/S VOO A9 aaA 1303y

&

Hurd

148,

el

9

A

INd €V



§ 5 islsnd sooss, sondigelty,
Sae, 5. istEed arens 1o conaiered io be contiguons by land B the ey of wiish ey s & part.

§ 3 Somvmisston on laplsistive appordonment.

See 8.4 t o fagistath i& harsby astabishad wnsxs‘mg of sigid a&e&m four of whom stall ba selevted by the
shate trgankzations of sach stusa tao policsi pories wivso L for 3@ it S Trighenst Vet F B 1ot parint slection ot
witien 8 govemor was glestsd pmsw&fsg emch apporsonunent. 5 candiinie tor govsengr f 1 thind polifical pesty bug poCaived 4 sush shiution
e i 35 pandent o sieh g ¥ wiks, e ission shall conaist of 12 mambars, faur of whom ehall de setating by B sisle
organisation of te hind Mﬁmz potly. One seaiderd of aach of e following faw regions shait 3¢ saloeted by wach pobtics! peety sgrabation
£}t uppue poningcie: (2) the sedhern par of S kwor peninnds, fanh of 5 ins dawe along the norham deundaries of fie cumtias of
Bay, Miiland, Isabeits, Mesosta, Newsyan and Sosany; (3} smihmsw Mlabmn hase sy sauh oF sugion {23 and west ol a o
drawst aleng the west dasios of 6o € ofBay, 8 . S st Jackann snd Milisdale; {4) sowhaastan Michigan,
s sumining counties of the siale.

Eitaihiikty 1o murebembip.
R offiawrs ar sanglsyons of e fosers?, sixle at mx fetivd pobii ardt mambors of the semad 1oe0ng e, shall
b4 pitgidde v baeship on ihs of they ingion shall not ke afiolbie far clsatinn (o e loginlodon wtll o yoirs

awmm«bﬁmmmmm parboipated b
Appedaiment, dernt, vacancles.

The ¢ fusion shuk b appoinded § clataly sttor the adoplion of tis constitution and witoover spportianment or slsricting of he
tegisiatam i Weﬂ by .ne pmwms of thiy constitution, Members of tha romassion shail Babd othos unt asth spptrtionment or distieting
stan b sog stall by fllad in Yo satns marmar s for enging! sppointment.

Gificurs, rulss of procndsy, compansaiing, spprapristion,
“The sevnataty of alste shal bo wutmy n! thin exgrerdagion wahout voie, and I B cagacily shitdl Rerrdsh, untder the dirglion of ke

mmmisaksn, ¥ Tw e shall skoct 1o Own chidraan, shall moke itz own nies of prooedure, and shal
ceive compensation provided by law, The fegistalure shafl appiopriste funtts 10 ersble the conimission i cory auntits astivitlet.
Calia ; spport by prstilic hesrings

Wittslre 30 dave ofior the sdeplion of ihis eonatitulion, andd nfles the ofiny tlal popistion caunt of sach Indel tesenmint tensus of the suite
antd It politingt subdivigiana I avaiable, the secratery of sielo shall lssus & ool convening the conendasion nat &m. thgn 30 nor mase thanr

45 days after. The isaton shin Compiots ity wek within 186 Cays aftor o¥ ¥ Sngus Ik % avalabie, The
commisaing shalt prosaud 1o districr angd appartiun thn sorpte pod hausy of yap? mmahvea acsording 19 the peoviskong of 1y sanstision,
Al fnnd docisions shai reguby i o of & mejonty of e wf i fan, Thn corrdasion shall idd putlic hesdngs
a5 Ay bo provised by v,

Apportonmant plan, publieatioe; cnnsrd 4f grocectings.
Bauh Snal sppartivanant and dlstrieting glan sholl Se pullishid a¢ provided by faw within 30 gups fam ha date of s pdsption ang ehalt,

posome law 53 deys sfior publication. The secralary of siate shalt hsep & cublis rectet ol 5ll e procaedings of the Somunission wng shalibe
seapeerstvie for the publivation sns diairitution of sach plsa,

faspy § wf tasing; fgsion of plsns fo suymma noud.
i @ msfority of the cormepigsion connol Bpfes on & plon, esch bar of the fasion, Individaay o7 jntly with ow:r mesmnbacs, may
guhmit 8 pesposed pian i6 I8 SuprETe tourt. The Suprome count shall ﬂeterm'ne witioh pizn osmp I 253 fy with the ioral
ricebrenariis aod sholt ol Bt § b udopted by the faglon st published e provided in this Soation,

Jurisdiction of suprame soust on slscter’s appiication.
Lipars e spplication of any slactor § Hlad ned ate han S0 days sfter Bnel publication of the plan, e supsame s, i the sxerciss of sdging!

risdicion, shal dineel the suceabary of atate dr D swemizaion W parfurm heir dusios, may eoview any fusal plnn adepted by the wrrmiss)m .

and shid remand such plan o Bio sosomission Tor fusiner action if i foke o Sompty wilk the fegu 18 of this R4t

Articte ¥ ~ Ezesutive Brangh

§3 Exstutive poear,
Ser, 3. Th wxeculheg power a vouied in B gvamer,

§ 2 Princlps! doparisents,
Sec, 2,85 fee and smin ofices, 29 ang ir iles of the i turteencls oF Batn govommernt and tholr
spapective Rinstions, powers and dities, except fcs the office af g st b , el the g Ing sudies of instiugons of

Highar educalion provided forin thiz sonstitulion. shuitbe allozated by taw smeng and within pot nwars ten 20 principet depanmonts. They
shisl be proupes 83 far a8 pacticabl Ty 82 Weajos panp

Srgenkenten of doe ¥ t i@ ¢ of Bunstions: sulimisslen & fagisiatuee

Subsasuent 1o Une eitin aliotation, e govamor miny make chenges in the aigost of g fve hranc o in the ssalgrmon of
fanolioen mong e usits wnikh Be tansidess necessary rmemam sminksizating, Whore taish changss rixuirs the lnrg of fow. ey shis
e st forth in axocutive orders and sebmitted In the logist Sy thet logisiat me&mmmmncfammrmmm
 Ful rogotar session I of st Juratios, s dmpf&m sl am:uuv.e order, Lintesy gisappeovad in both houses by » resohition cancuet
ins By 1 naforily of 3o membders elesio ke s surving in auoh howss, sach sder shall Feive ot ¢ Yotk therenfior 10 be designated
by o GOVORtuR.

8 & Commizsions o sgensles Tor les than 2 yeass,
He, 4, Yy fauions @ pguntias for special pus with 2 i of 5o momw hen teo yoars may bix estadbliahed by jwe and nved

not be alk d wighins 3 principst gep i

Aetinia W udiclsl Saanch

&1 Jugicint power In aouet ot heaticy; divisions.

Sac, 1. The judsclel powee of the state is vasses oxclusively e courtof justics whith shatt be cheltind § m,o I FUSRINS SoUR, ong w,m of
ogpoats, one el eour of general jurisgictian known &S e clitult coug, 500 DIubate tur, and cmuts of femitad judisdiction thal M2 k

oty essablish by & wo-thids wols of 1he mgmbers dlected 1€ and gorving fn cash house

§4C $ suparintending contrul over + wein) appeliate judsdivtdeon.,

Sae. 4. The suprome coun shall Rave genam! supdsintendloy ool ever & Sourts: povar 1n ksswe, baw and delerning praropaiive angd
sormedial wnte: and appeiats hulgdicion B provitied By rios of the SUpIema foun. The suprtme oot anal not Kt o g jo ratae 8
futge.
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EXHIBIT B
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STATE OF MICHIGAN
IN THE COURT OF APPEALS

CITIZENS PROTECTING MICHIGAN’S
CONSTITUTION, JOSEPH SPYKE, and

JEANNE DAUNT,
Court of Appeals
Plaintiffs, No. 343517
v .
SECRETARY OF STATE and MICHIGAN
BOARD OF STATE CANVASSERS,
Defendants,
and
VOTERS NOT POLITICIANS BALLOT
COMMITTEE, d/b/a VOTERS NOT
POLITICIANS, COUNT MI VOTE, a Michigan
Non-Profit Corporation, d/b/a VOTERS NOT
POLITICIANS, KATHRYN A. FAHEY,
WILLIAM R. BOBIER and DAVIA C.
DOWNEY,
Prospective Intervening Defendants.
Peter H. Ellsworth (P23657) Peter D. Houk (P15155)
Robert P. Young (P35486) Graham K. Crabtree (P31590)
Ryan M. Shannon (P74535) Jonathan E. Raven (P25390)
DICKINSON WRIGHT PLLC FRASER TREBILCOCK DAVIS & DUNLAP.P.C.
Attorneys for Plaintiffs Attorneys for the Prospective Intervening
215 S. Washington, Suite 200 Defendants .
Lansing, MI 48933 124 W. Allegan, Suite 1000
(517)371-1730 : Lansing, Michigan 48933

(517) 482-5800
Eric E. Doster (P41782)

DOSTER LAW OFFICES PLLC James R. Lancaster (P38567)
Attorneys for Plaintiffs Lancaster Associates PLC
2145 Commons Parkway Attorneys for the Prospective
Okemos, M1 48864-3987 Intervening Defendants
(517) 977-0147 ~ P.O. Box 10006

Lansing, Michigan 48901
(517)285-4737.

AFFIDAVIT OF WILLIAM R. BOBIER

STATE OF MICHIGAN )
) SS
COUNTY OF OCEANA )
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William R. Bobier, being first duly sworn, deposes and states th(_a following:

1. I have personal knowledge of the matters discussed herein, and am competent

to give testimony regarding those matters if called upon to do so.

2. I am a citizen of the United States and the State of Michigan.

3. I am a qualified elector of the State of Michigan, registered to vote in Ferry

Township, within Oceana County.

4, I was elected to serve as.a Member of the Michigan House of Representatives ”

in 1990, and served as such until 1998.

5. As a Member of the Michigan House of Representatives, I have witnessed the

redistricting process, and I voted in support of adoption of the “Apol Standards” included in -

1996 PA 463. It was my belief in doing so that the adoption of those standards represented a
laudable attempt to promote fairness in the redistricting process, but the subsequent
redistricting processes have led me to believe that this objective has not been accomplished.

6. I believe that the constitutional amendment proposed by the Voters Not

Politicians ballot proposal is a valid attempt to correct a serious malfunction of our

- democratic process. I have therefore supported the effort of Voters Not Politicians, and

signed its petition for placement of its proposal on the 2018 General Election ballot.

7. As a supporter of the Voters Not Politicians ballot proposal, I have a strong

interest in being able o vote in favor of that proposal, and will be aggrieved if I am prevented

from doing so without just and legally sufficient cause.

Further, Deponent sayeth not.

 INd SV:70:€ 8T0Z/0T/S YOOI AQ AIAIFOT
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Subscribed and sworn before me on
the ¥ day of May, 2018.

| Notary Public, Oceana Céunty
{ Acting in Oceana County

{ My Commission expires: _¢-29-2A3

Marsha J. Mangels, Notary Public
State of Michigan, County of Oceana
My Commission Expires 04/20/2023

Aeking  Oceosa Couky

N

William R. Bobier
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STATE OF MICHIGAN

IN THE COURT OF APPEALS

CITIZENS PROTECTING MICHIGAN’S
CONSTITUTION, JOSEPH SPYKE, and

JEANNE DAUNT, '
Court of Appeals

Plaintiffs, No. 343517
v
SECRETARY OF STATE and MICHIGAN
BOARD OF STATE CANVASSERS,

Defendants,
and
VOTERS NOT POLITICIANS BALLOT
COMMITTEE, d/b/a VOTERS NOT
POLITICIANS, COUNT MI VOTE, a Michigan
Non-Profit Corporation, d/b/a VOTERS NOT
POLITICIANS, KATHRYN A. FAHEY,
WILLIAM R. BOBIER and DAVIA C.
DOWNEY,

Prospective Intervening Defendants.
Peter H. Ellsworth (P23657) Peter D. Houk (P15155)
Robert P. Young (P35486) Graham K. Crabtree (P31590)
Ryan M. Shannon (P74535) Jonathan E. Raven (P25390)
DICKINSON WRIGHT PLLC . FRASER TREBILCOCK DAVIS & DUNLAP. P.C.
Attorneys for Plaintiffs Attorneys for the Prospective
215 S. Washington, Suite 200 Intervening Defendants
Lansing, MI 48933 124 W. Allegan, Suite 1000
(517)371-1730 Lansing, Michigan 48933

(517) 482-5800

Eric E. Doster (P41782)
DOSTER LAW OFFICES PLLC James R. Lancaster (P38567)
Attorneys for Plaintiffs Lancaster -Associates PLC
2145 Commons Parkway Attorneys for the Prospective
Okemos, M1 48864-3987 Intervening Defendants

(517) 977-0147 P.O. Box 10006
: Lansing, Michigan 48901
(517) 285-4737
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AFFIDAVIT OF DAVIA C. DOWNEY
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AFFIDAVIT OF DAVIA C. DOWNEY.

STATE OF MICHIGAN )
) SS
COUNTY OF INGHAM )

Davia C. Downey, being first duly sworn, deposes and states the following:

1. Ihave personal knowledge of the matters discussed herein, and am competent
to give testimony regarding those matters if called upon to do so.

2. I am a citizen of the United States and the State .of Michigan.

3. I am a qualified elector of the State of Michigan, registered to vote in the City

of East Lansing, within Ingham County.

4, I signed Voters Not Politicians’ voter-initiated petition to amend the state

Constitution, and have been heavily involved in the volunteér effort to secure the approval of
that proposal for inclusion on the 2018 General Election ballot.

5. As a supporter of the Voters Not Politicians ballot p_roﬁosal, I have a strong
interest in being able to vote in favor of that proposal, and will be aggrieved if I am prevented

from doing so without just and legally sufficient cause.

Further, Deponent sayeth not.

DaviaC. Downey
Subscribed and sworn before me on
the K day of May, 2018.

Dudf Coper?

Notary Public, Ingham County

BEBORAH L, COVEART

Acting in Ingham County NOTARY PUBLIE « §
et , e LI « STATE OF GAN
My Commission expires: 5-15-1 i Wy Gl oh” oF CUNTON
W)
Acting n e m@w&mé@mﬁ:a 9
2
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STATE OF MICHIGAN
IN THE COURT OF APPEALS

CITIZENS PROTECTING MICHIGAN’S
CONSTITUTION, JOSEPH SPYKE and

JEANNE DAUNT,
Court of Appeals

Plaintiffs, No. 343517
\4
SECRETARY OF STATE and MICHIGAN
BOARD OF STATE CANVASSERS,

Defendants,
and
COUNT MI VOTE, a Michigan Non-Profit
Corporation, d/b/a VOTERS NOT
POLITICIANS; VOTERS NOT
POLITICIANS BALLOT COMMITTEE,
d/b/a VOTERS NOT POLITICIANS;
KATHRYN A. FAHEY; WILLIAM R. BOBIER
and DAVIA C. DOWNEY,

Prospective Intervening Defendants.
Peter H. Ellsworth (P23657) Peter D. Houk (P15155)
Robert P. Young (P35486) Graham K. Crabtree (P31590)
Ryan M. Shannon (P74535) Jonathan E. Raven (P25390)
DICKINSON WRIGHT PLLC FRASER TREBILCOCK DAVIS &
Attorneys for Plaintiffs DUNLAP. P.C.
215 S. Washington, Suite 200 Attorneys for the Prospective Intervening
Lansing, MI 48933 Defendants
(517) 371-1730 124 W. Allegan, Suite 1000

. Lansing, Michigan 48933

Eric E. Doster (P41782) (517) 482-5800

DOSTER LAW OFFICES PLLC
Attorneys for Plaintiffs

2145 Commons Parkway
Okemos, MI 48864-3987

(517) 977-0147
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STIPULATION FOR INTERVENTION
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The Plaintiffs in the above-entitled original action and Prospective Intervening Defendants

Count MI Vote, Voters Not Politicians Ballot Committee, d/b/a Voters Not Politicians, Kathryn
A. Fahey, William R. Bobier and Davia C. Downey hereby stipulate, by their undersigned legal
counsel, that the aforementioned Prospective Intervening Defendants should be permitted to

intervene as Intervening Defendants in this action.

2

r W’#
P J Ellrrnt) G
Peter H. Ellsworth (P23657)

Robert P. Young (P35486)
Ryan M. Shannon (P74535)
DICKINSON WRIGHT PLLC
Attorneys for the Plaintiffs
215 S. Washington, Suite 200
Lansing, MI 48933
(517)371-1730

LN

Peter D. Houk (P15155)

Graham K. Crabtree (P31590)

Jonathan E. Raven (P25390)

FRASER TREBILCOCK DAVIS & DUNLAP. P.C.
Attorneys for the Prospective Intervening Defendants
124 W. Allegan, Suite 1000

Lansing, Michigan 48933

(517) 482-5800
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EXHIBIT E
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STATE OF MICHIGAN
IN THE COURT OF APPEALS

CITIZENS PROTECTING MICHIGAN’S
CONSTITUTION, JOSEPH SPYKE, and

JEANNE DAUNT, ‘
Court of Appeals

Plaintiffs, No. 343517
v
SECRETARY OF STATE and MICHIGAN
BOARD OF STATE CANVASSERS,

Defendants,
and
VOTERS NOT POLITICIANS BALLOT
COMMITTEE, d/b/a VOTERS NOT
POLITICIANS, COUNT MI VOTE, a Michigan
Non-Profit Corporation, d/b/a VOTERS NOT
POLITICIANS, KATHRYN A. FAHEY,
WILLIAM R. BOBIER and DAVIA C.
DOWNEY,

Intervening Defendants.
Peter H. Ellsworth (P23657) Peter D. Houk (P15155)
Robert P. Young (P35486) Graham K. Crabtree (P31590)
Ryan M. Shannon (P74535) Jonathan E. Raven (P25390)
DICKINSON WRIGHT PLLC FRASER TREBILCOCK DAVIS & DUNLAP. P.C.
Attorneys for Plaintiffs Attorneys for the Intervening Defendants
215 S. Washington, Suite 200 124 W. Allegan, Suite 1000
Lansing, MI 48933 Lansing, Michigan 48933
(517) 371-1730 (517) 482-5800
Eric E. Doster (P41782) James R. Lancaster (P38567)
DOSTER LAW OFFICES PLLC Lancaster Associates PLC
Attorneys for Plaintiffs Attorneys for the Intervening Defendants
2145 Commons Parkway P.O. Box 10006
Okemos, MI 48864-3987 Lansing, Michigan 48901
(517) 977-0147 (517) 285-4737

ANSWER AND AFFIRMATIVE DEFENSES OF
INTERVENING DEFENDANTS TO PLAINTIFFS’

COMPLAINT FOR MANDAMUS
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ANSWER OF INTERVENING DEFENDANTS
TO PLAINTIFFS’ COMPLAINT FOR MANDAMUS

Now Come Intervening Defendants Voters Not Politicians Ballot Committee d/b/a Voters
Not Politicians and Count MI Vote d/b/a Voters Not Politicians (collectively “Voters Not
Politicians” or “VNP”), Kathryn A. Fahey, William R. Bobier and Davia C. Downey, by their

undersigned legal counsel, answering Plaintiffs’ Complaint for Mandamus as follows:

1. The Intervening Defendants admit the allegations set forth in Paragraph 1.
2. The Intervening Defendants admit the allegations set forth in Paragraph 2.
3. In response to Paragraph 3, the Intervening Defendants acknowledge that the

Plaintiffs are opposed to VNP’s ballot proposal. Intervening Defendants neither admit nor deny
the remaining allegations set forth in Paragraph 3, having insufficient peréonal knowledge to either
admit or deny the same, but shall leave Plaintiffs to their proofs.

4. In response to Paragraph 4, the Intervening Défendants acknowledge that if
approved by the voters, VNP’s ballot proposal would delete, add to, or amend a total of eleven
sections spread between three articles of the 1963 Constitution. Intervening Defendants deny that
the proposed amendment would “effect sweeping changes to all three branches of state government
as well as the electoral process itself.” |

5. In response to Paragraph 5, the Intervening Defendants deny that VNP’s proposal
has multiple purposes, as all of its provisions have been conceived and designed to accomplish a
single overall purpose — to remedy the widely-perceived abuses associated with partisan
“gerrymandering” of state legislative and congressional election districts by the establishment of
a new politically-balanced Independent Citizens Redistricting Commission having sole and

exclusive authority to develop and establish redistricting plans with corresponding election district
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maps for state Senate districts, state House of Representatives districts, and Michigan’s
congressional districts. Plaintiff’s remaining allegations concerning the details of VNP’s proposal
require no further response, as the proposal, a copy of which has been submitted with Plaintiffs’
Complaint for Mandamus, speaks for itself.

6. In response to Paragraph 6, the Intervening Defendants acknowledge that, if
approved by the voters, VNP’s proposed constitutional amendment would supersede the current
statutory redistricting provisions, and require that redistricting be performed by an Independeht
Citizens Redistricting Commission, subject to limited judicial review.

7. In response to Paragraph 7, the Intervening Defendants acknowledge that, if
approved by the voters, VNP’s proposed constitutional amendment would supersede the current
statutory redistricting provisions and require that redistricting bé performed by an Independent
Citizens Redistricting Commission in accordance with the criteria specified therein, all of which
are set forth in VNP’s proposal, which speaks for itself.

8. In response to Paragraph 8, the Intervening Defendants acknowledge that VNP’s
proposed constitutional amendment would amend provisions in tﬁree articles of the Constitution,
affecting all three branches of government in varying degrees, but deny Plaintiff’s assertion that
this would upset “the framework by which the People’s representatives ére chosen.” If approved
by the voters, VNP’s proposed constitutional amendment would supersede the current statutory
redistricting provisions and require that redistricting be perforﬁed by an Independent Citizens
Redistricting Commission in accordance with the criteria specified therein, all of which are set
forth in VNP’s proposal, which speaks for itself.

9. The Intervening Defendants deny, as untrue, the allegations set forth in Paragraph
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10.  In response to Paragraph 10, the Intervening Defendants acknowledge that
Plaintiffs seek a writ of mandamus providing the direction specified, for the reasons stated therein.
In further response, Intervening Defendants affirmatively state that the specified grounds for
issuance of the requested writ of mandamus are without merit, for the reasons to be discussed in
Intervening Defendants’ brief in opposition to Plaintiffs’ Complaint for Mandamus.

PARTIES

11.  The Intervening Defendants neither admit nor deny the allegations set forth in
Paragraph 11, having insufficient personal knowledge to either admit or deny the same, but shéll
leave Plaintiffs to their proofs.

12.  The Intervening Defendants neither admit nor deny the allegations set forth in
Paragraph 12, having insufficient personal knowledge to either admit or deny the same, but shall
leave Plaintiffs to their proofs.

13.  The Intervening Defendants neither admit nor deny the allegations set forth in
Paragraph 13, having insufficient personal knowledge to either admit or-deny the same, but shall
leave Plaintiffs to their proofs.

14.  The Intervening Defendants admit the allegations set forth in Paragraph 14.

15.  The Intervening Defendants admit the allegations set forth in Paragraph 15.

JURISDICTION
16.  The Intervening Defendants admit the allegations set forth in Paragraph 16.
ADMINISTRATIVE HISTORY

17.  The Intervening Defendants admit the allegation set forth in Paragraph 17.
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18.  The Intervening Defendants admit the allegations set forth in Paragraph 18, and in
further response, affirmatively state that petitions containing more than 425,000 signatures wefe
filed with the Secretary of State in support of VNP’s proposal on December 18,2017.

19. The Intervening Defendants admit the allegation set forth‘in Paragraph 19.

20.  The Intervening Defendants admit the allegations set forth in Paragraph 20.

21. In response to Paragraph 21, the Intervening Defendants agree that the Board of
State Canvassers is not empowered to review substantive issues concerning the sufficiency of
language included in a petition, and acknowledge that the Plaintiff Citizens Protecting Michigan’s
Constitution filed a pro forma challenge to VNP’s proposal with the Board on April 26, 2018,
raising the same issues which have been raised in this Court in Plaintiffs’ Complaint for
Mandamus.

22.  The Intervening Defendants admit the allegations set forth in Paragraph 22.

23.  The Intervening Defendants neither admit nor deny the allegations set forth in

Paragraph 23, having insufficient personal knowledge to either admit or deny the same, but shall -

leave Plaintiffs to their proofs.
COUNT I - MANDAMUS
INELIGIBILITY OF GENERAL REVISION FOR INITIATIVE PROCESS
24. Intervening Defendants incorporafe their responses to Paragraphs 1 through 23,
as if fully set forth herein.
25. In response to Paragraph 25, the Intervening Defendants.acknowledge that Const
1963, art 12, § 2 addresses the People’s reserved right to propose amendments of the Constitution

by voter initiative and specifies procedures for the exercise of that right, and that Const 1963, art
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12, § 3 addresses the separate and unrelated procedure for convening a constitutional convention
for a “general revision” of the Constitution. Those provisions speak for themselves.

26.  The Intervening Defendants deny, as untrue, the allegation set forth in Paragraph
26. Intervening Defendants acknowledge that Const 1963, art 12, § 3 provides a separafe
procedure for convening a constitutional convention for the purpose of a “general revision” of the

Constitution. The holding of the Court of Appeals in the cited decision is that, in light of that

separate provision, a “general revision” of the Constitution cannot be proposed by means of a

voter-initiated petition. In further response, the Intervening Defendants affirmatively state that
VNP’s proposed constitutional amendment does not constitute a revision of the Constitution,
general or otherwise, and has been properly proposed by means of a Votér-initiated petition under
Const 1963, art 12, § 2.

27.  The Intervening Defendants deny, as untrue, the éllegation set forth in Paragraph
27, as the representation of the law asserted therein is contrary to binding decisions of the Supreme
Court recognizing the principle that a proposed amendment may modify inultiple sections if it has
one general object or purpose and all of the proposed changes are germane to the accomplishment
of that purpose. |

28.  Inresponse to Paragraph 28, the Intervening Defendants acknowledge that the cited
decision employed the referenced qualitative/quantitative test to determiﬁe whether the petition at
issue in that case proposed an “amendment” or a “general revision” of the Constitution. In further
response, the Intervening Defendants note that the Supreme Court affirmed only the result ordered
in that decision without approving the rationale for this Court’s decision, and contend that the test
employed in this Court’s decision cannot be applied without consideratior; ofthe binding decisions

of the Supreme Court recognizing that a proposed amendment may modify multiple sections if it
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has one general object or purpose and all of the proposed changes are germané to the
accomplishment of that purpose.

29.  The Intervening Defendants deny, as untrue, the allegation set forth in Paragraph
29.

30.  Paragraph 30 requires no response, as VNP’s proposal, a copy of which has been
submitted with Plaintiffs’ Complaint for Mandamus, speaks for itself.

31.  Inresponse to Paragraph 31, the Intervening Defendants deny Plaintiffs’ claim that
VNP’s proposal would make “fundamental changes to the structures of state government as they
exist in the current Constitution.” The cited provisions of VNP’s proposal require no response, as
they speak for themselves. The legal conclusions and arguments set forth in the various sub-
paragraphs of Paragraph 31 require no response, and will be addressed in the Intervening
Defendants’ Brief in Opposition to Plaintiffs’ Complaint for Mandamus. Although not required
to respond to legal conclusions and arguments included in those sub-paragraphs, the Intervening
Defendants shall provide the following answers to the allegations made therein:

a. In response to Paragraph 31.a., the Intervening Defendants acknowledge

that VNP’s proposal calls for the creation of an Independent Citizens Redistricting

Commission for State Legislative and Congressional Districts (the “Commission”)

as a permanent Commission in the legislative branch — a Commission which would

have exclusive authority to develop and establish redistricting plans, with

corresponding election district maps, for state Senate districts, state House of

Representatives districts, and Michigan’s céngressional districts, subject to limited

judicial review.

b. The Intervening Defendants admit the allegation set forth in Paragraph 31.b.
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C. In response to Paragraph 31.c., the Intervening Defendants acknowledge
that the Proposed Const 1963, art 4, § 6 (5) would require the Legislature to
appropriate money to compensate the Commissioners and pay for the operation of
the Commission as specified therein, and directs that the State shall indemnify the
Commissioners for costs incurred if the Legislature should fail to discharge its
constitutionally mandated duty to appropriate money to pay those costs. The
Intervening Defendants deny that this obligation to provide indemnification is
contrary to Const 1963, art 7, § 17, as the proposed amendment does not propose

an obligation to pay money out of the state Treasury without an appropriation.

d. In response to Paragraph 31.d., the Intervening Defendants acknowledge
that VNP’s proposal precludes legislative oversight, that it prescribes duties to be
performed by the Secretary of State in relation to the selection of the Commission’s
members, and that it would require the Secretary to perform additional duties to
assist the Commission in the performance of'its prescribed duties. The specifics are
set forth in VNP’s proposal, which speaks for itself. The speculation that the
Commissioners “will be susceptible to the influence of the~ partisan-elected

Secretary of State” is irrelevant, and requires no response.

€. In response to Paragraph 31.e., the Intervening Defendants deny Plaintiffs’
claim that “Commission members are accountable to no one but themselves”, as
they would be subject to removal, as specified in the proposed Const 1963, art 4, §
6 (3). Intervening Defendants acknowledge that the Commissioners would not be

subject to removal by the Governor, but note that Const 1963, art 5, § 10 does not
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confer authority upon the Governor to remove elected or appointed officers in the}
legislative branch. Intervening Defendants acknowledge that the Commission
members would not be subject to discipline by the Civil Service Commission, but
note that members of boards and commissions are not part of the classified civil

service.

f. In response to Paragraph 31.f., the Intervening Defendants deny Plaintiffs’
claim that the Governor would be “stripped” of all budgeting control over the
Commission. Although the proposal imposes a duty upon the Legislature to
appropriate money to pay for the Commission’s expenses, it does not purport to
limit the Governor’s authority to disapprove specific appropria‘gions. Intervening
Defendants acknowledge that the Governor would not be empowered to reduce
expenditures for the Commission under Const 1963, art 5, § 20, but note that the
Governor would not have authority to do so in any event, as that provision states
that, [t]he governor may not reduce expenditures of the legislative and judicial

branches or from funds constitutionally dedicated for specific purposes.”
g. The Intervening Defendants admit the allegation set forth in Paragraph 31.g.
h. The Intervening Defendants admit the allegation set forth in Paragraph 31.h.

i In response to Paragraph 31.i., the Intervening Defendants acknowledge
that Const 1963, art 4, § 6 would allow limited review of the Commission’s
operations and redistricting plans by the Supreme Court, but would not allow the

Court to exercise the legislative function of fashioning and promulgating its own
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plan. The proposed Const 1963, art 4, § 6 (19) would provide that the Supreme
Court, in the exercise of its original jurisdiction, “shall direct the Secretary of State
and the Commission to perform their respective duties”; that the Court “may review
a challenge to any plan adopted by the Commission™; and that the Court “shall
remand a plan to the Commission for further action” if the plan fails to comply with
state or federal constitutional requirements or superseding federal law. The
proposed Subsection (19) would also provide, however, fhat, “[i]n no event shall
any body, except the Independent Citizens Redistricting Commission acting
pursuant to this section, promulgate and adopt a redistricting plan or plans for this

state.”

j- In response to Paragraph 31.j., the Intervening Defendants acknowledge
that VNP’s proposal would alter the existing constitutional provisions governing
redistricting of state legislative districts in Article IV and supersede the existing
statutory provisions governing redistricting of state legislative and congressional
districts, all of which speak for themselves. In further response, the Intervening
Defendants note that theAproposed Const 1963, art 4, § 6 (13) would require that

districts reflect consideration of county, city and township boundaries.

k. In response to Paragraph 31.j., the Intervening ]jefendants acknowledge
that VNP’s proposal would alter the existing constitutional provisions governing
redistricting of state legislative districts in Article IV and supefsede the existing
statutory provisions governing redistricting of state legislative and congressional

districts, all of which speak for themselves. In further response, the Intervening
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32.

Defendants note that the proposed Const 1963, art 4, § 6 (13) states that, “Districts

shall be reasonably compact.”

l. In response to Paragraph 31.1., the Intervening Defendants acknowledge

that VNP’s proposal would alter the existing constitutional provisions governing

\redistricting of state legislative districts in Article IV and supersede the existing

statutory provisions governing redistricting of state legislative and congressional
districts, all of which speak for themselves. Plaintiffs’ argumentative assertions

and characterizations require no response.

m. In response to Paragraph 31.m., the Intervening Defendants deny, as untrue,
Plaintiffs’ argumentative claim that the criteria provided in VNP’s proposal “may
be impossible or nearly impossible to implement.” Further response to Plaintiffs’

argumentative assertions and characterizations is not required.

n. In response to Paragraph 31.n., the Intervening Defendants acknowledge
that a specific redistricting plan adopted by the Commission would not be subject
to referendum or repeal by initiated law, as those options épply only to legislation
or measures that the Legislature would be empowered to enact. The reserved right
of the people to further amend the constitution by voter initiative bursuant to Const

1963, art 12, § 2 would not be affected.

32.  The Intervening Defendants deny, as untrue, the allegation set forth in Paragraph

10
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33.  The Intervening Defendants deny, as untrue, the allegatibn set forth in Paragraph
33.

34.  The Intervening Defendants deny, as untrue, the éllegation set forth in Paragraph
34.

35.  The Intervening Defendants deny, as untrue, the allegation set forth in Paragraph
35, as the Secretary and the Board have no duty to reject the Petition.

36. In response to Paragraph 36, the Intervening lDefendants acknowledge that
Plaintiffs have no “other” remedy, as there is no proper basis for issuance of a writ of mandamus,

or any other remedy, for the claims asserted in their Complaint for Mandamus.

COUNT II - MANDAMU.S
FAILURE TO REPUBLISH ABROGATED SECTIONS

37.  Intervening Defendants incorporate their responses to Pafagraphs 1 through 36, as
if fully set forth herein.

38.  In response to Paragraph 38, the Intervening Defendants acknowledge that MCL
168.482(3) includes the directive stated therein. In further response, the Intervening Defendants
affirmatively state that enforcement of this purely statutory requiremeﬂt by rejection of VNP’s
proposal would be unconstitutional as an impermissible curtailment or undue burdening of the
people’s reserved right to propose amendment of the Constitution by voter initiative pursuant to
Const 1963, art 12, § 2.

39.  The Intervening Defendants deny, as untrue, the allegati(\)n set forth in Paragraph

39, for the reasons stated in response to Paragraph 38.

11
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40.

The Intervening Defendants deny, as untrue, the allegations set forth in Paragraph

40. Although not required to respond to legal conclusions and arguments included in the various

sub-paragraphs, the Intervening Defendants shall provide the following answers to the allegations

made therein:

a. The Intervening Defendants deny, as untrue, the allegations set forth in
Paragraph 40.a. In further response, the Intervening Defendants note that Const
1963, art 6, § 13 does not purport to confer any exclusive jurisdiction upon the
circuit courts, and although the proposéd amendment. would confer original
jurisdiction upon the Supreme Court to address matters related to redistricting anci
the Commission’s performance of its duties, the proposal contains no language

purporting to make that jurisdiction exclusive.

b. The Intervening Defendants deny, as untrue, the. allegations set forth in
Paragraph 40.b. In further response, the Intervening Defendants affirmatively note
that the right to speak, write and publish on all subjects conferred ander Const 1963,
art 1, § 5, is not absolute, as its language specifically provides that every person is
responsible for abuse of that right. Const 1963, art 1, § 5 rﬁay be harmonized with
the proposed amendment because the more specific provision of the proposed Const
1963, art 4, § 6 (11), imposes a slight restriction upon the exerciae of that right to
facilitate the Commission’s proper and effective performance of its duty to ensure
that its proceedings are undertaken in the open in order to ensure that the
development of its redistricting plans will not be controlled by partisan.political

interests. If a Commissioner or a member of the Commission’s staff violates this

12
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specific constitutional directive, it may properly be said that he or she has abused

the right conferred under Const 1963, art 1, § 5.

c. The Intervening Defendants deny, as untrue, the allegations set forth in
Paragraph 40.c. In further response, the Intervening Defendants affirmatively note
that the proposed amendment would provide a mandatory constitutional directive
that the Legislature appropriate funds sufficient to compensate the Commissioners
and to enable the Commission to carry out its functions, operations and activities,
and that the appropriation made for these purposes be not less than the amount
specified — 25 percent of the General Fund/ General Purpose Budget for the
Secretary of State for each fiscal year when the Commission is performing its
duties. Thus, if the Legislature complies with that constitutional .obligation, as the
Court should assume it will, there will be no need to have any payment of money
out of the State Treasury without an appropriation.

If the Legislature should disregard its constitutional obligation to provide
the required funding at the specified level, the Commission would have standing
to enforce the Legislature’s fulfillment of that obligation under the proposed Const
1963, art 4, § 6 (6) by means of a Complaint for Mandamus to enforce the
performance of the Legislature’s clear constitutionally-based duty.

The Intervening Defendants acknowledge that the proposed Const 1963, art
4, § 6 requires the State of Michigan to indemnify the Commissioners for costs
incurred if the Legislature does not appropriate sufficient funds to cover such costs
in violation of its constitutionally prescribed duty to do so. This provision woulci

create a constitutionally-based cause of action for indemnification in favor of the

13
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Commissiohers which could be asserted by means of a Complaint for Mandamus,
but the proposed amendment does not include any language. directing that a
judgment in their favor would be paid out of the state Treasury without an
appropriation. Thus, a judgment in favor of the Commissioners would stand on the
same footing as any other judgment against the state, the enforcement of which is‘

dependent upon an appropriation of money to pay it.

d. The Intervening Defendants deny, as untrue, the allegations set forth
in Paragraph 40.d. In further response, the Intervening Defendants affirmatively
note that the oath of office required for public officers under Const 1963, art 11, §
1 requires public officers to swear or affirm that they will suppor;c the Constitution
of this state. The requirements for qualification of Commissioners under the
proposed Const 1963, art 4, § (6)(1) would be constitutionally-based, and the oath
required by the proposed Const 1963, art 4, § (6)(2)(iii) is nothing more than a
sworn or affirmed confirmation that the constitutional qualiﬁcati‘ons are met with
respect to each candidate proposed for selection to serve asa Commissioner. The
proposed amendment can be harmonized with Const 1963, art 11, § 1 because the
oath required by the proposed Const 1963, art 4, § (6)(2)(iii) does not impose any
requirement beyond the requirements imposed by the proposed Const 1963, art 4,
§ (6)(1), and thus, it cannot be construed as a pledge that is in any way inconsisftent
with, or beyond the scope of the officer’s duty to uphold the state Constitution, as

pledged by the oath of office required under Const 1963, art 11, § 1.

14
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41.  The Intervening Defendants deny, as untrue, the allegation set forth in Paragraph

41.

42.  The Intervening Defendants deny, as untrue, the allegation set forth in Paragraph
42, |

43.  The Intervening Defendants deny, as untrue, the allegation set forth in Paragraph
43,

44,  In response to Paragraph 44, the Intervening Defendants acknowledge that
Plaintiffs have no “other” remedy, as there is no proper basis for issuance of a writ of mandamus,

or any other remedy, for the claims asserted in their Complaint for Mandamus.

RELIEF REQUESTED
WHEREFORE, the Intervening Defendants respectfully request that this Honorable Court:
A. Deny Plaintiffs’ Complaint for Mandamus;
B. Enter its Order pursuant to MCR 7.216(A)(7) and (9), directing the Secretary of
State and the Board of State Canvassers to comply with all pf their statutory duties
concerning certification, approval and placement of the ballot proposal at issue on the 2018
General Election ballot without delay, and requiring timely and complete reporting of
actions taken for the required performance of those duties.
C. Grant immediate effect of the Court’s Judgment pursuant to MCR 7.215(F)(2).
D. Retain jurisdiction of this matter to permit further proceedings to secure prompt
enforcement of the Court’s Judgment.
E. Grant the Intervening Defendants such additional or different relief as is

equitable and just.

15
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Dated: May 10, 2018

By:

Respectfully submitted,

FRASER TREBILCOCK DAVIS & DUNLAP. P.C.

Attorneys for the Intervening Defendants

Peter D. Houk (P15155)
Graham K. Crabtree (P31590)
Jonathan E. Raven (P25390)
124 W. Allegan, Suite 1000
Lansing, Michigan 48933
(517) 482-5800

James R. Lancaster (P38567)

Lancaster Associates PLC

Attorneys for the Intervening Defendants
P.O. Box 10006

Lansing, Michigan 48901

(517) 285-4737
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INTERVENING DEFENDANTS’ AFFIRMATIVE DEFENSES
TO PLAINTIFFS’ COMPLAINT FOR MANDAMUS

Now Come Intervening Defendants Voters Not Politicians Ballot Committee d/b/a Voters
Not Politicians and Count MI Vote d/b/a Voters Not Politicians (collectively “Voters Not
Politicians” or “VNP”), Kathryn A. Fahey, William R. Bobier and Davia C. Downey, by their

undersigned legal counsel, listing the following Affirmative Defenses to Plaintiff’s Complaint for

Mandamus:
1. Plaintiffs have failed to state a cause of action for which relief may be granted.
2. Plaintiffs have failed to establish, and cannot establish, the existence of a clear legal

duty which may be enforced by issuance of a writ of mandamus.

3. The statutory requirement of MCL 168.482(3) that a petition proposing amendment
of the Constitution list and publish all existing constitutional provisions that would be altered or
abrogated by the proposed amendment is unconstitutional.

4, Enforcement of the aforementioned statutory requirement of MCL 168.482(3)
would be unconstitutional, as an impermissible curtailment or undue bgrdening of the people’s
reserved right to propose amendments of the Constitution by voter initiative pursuant to Const
1963, art 12, § 2.

5. Plaintiffs’ Complaint for Mandamus is barred by the doctrine of Laches.

Respectfully submitted,

FRASER TREBILCOCK DAVIS & DUNLAP. P.C.
Attorneys for the Intervening Defendants
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Dated: May 10, 2018

Petér D. Houk (P15155)
Graham K. Crabtree (P31590)
Jonathan E. Raven (P25390)
124 W. Allegan, Suite 1000
Lansing, Michigan 48933
(517) 482-5800

James R. Lancaster (P38567)

Lancaster Associates PLC

Attorneys for the Intervening Defendants
P.O. Box 10006

Lansing, Michigan 48901

(517) 285-4737
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STATE OF MICHIGAN
IN THE COURT OF APPEALS

CITIZENS PROTECTING MICHIGAN’S
CONSTITUTION, JOSEPH SPYKE, and

JEANNE DAUNT,
Court of Appeals
Plaintiffs, No. 343517
A\
SECRETARY OF STATE and MICHIGAN
BOARD OF STATE CANVASSERS,
Defendants / Cross-Defendants,
and
VOTERS NOT POLITICIANS BALLOT
COMMITTEE, d/b/a VOTERS NOT
POLITICIANS, COUNT MI VOTE, a Michigan
Non-Profit Corporation, d/b/a VOTERS NOT
POLITICIANS, KATHRYN A. FAHEY,
WILLIAM R. BOBIER and DAVIA C.
DOWNELY,
Intervening Defendants /
Cross-Plaintiffs.
Peter H. Ellsworth (P23657) Peter D. Houk (P15155)
Robert P. Young (P35486) Graham K. Crabtree (P31590)
Ryan M. Shannon (P74535) Jonathan E. Raven (P25390)
DICKINSON WRIGHT PLLC FRASER TREBILCOCK DAVIS & DUNLAP. P.C.
Attorneys for Plaintiffs Attorneys for the Intervening Defendants /
215 S. Washington, Suite 200 Cross-Plaintiffs
Lansing, MI 48933 124 W. Allegan, Suite 1000
(517) 371-1730 Lansing, Michigan 48933
(517) 482-5800
Eric E. Doster (P41782)
DOSTER LAW OFFICES PLLC James R. Lancaster (P38567)
Attorneys for Plaintiffs Lancaster Associates PLC
2145 Commons Parkway Attorneys for the Intervening Defendants /
g Okemos, MI 48864-3987 Cross-Plaintiffs
(517)977-0147 P.O. Box 10006

Lansing, Michigan 48901
(517) 285-4737

:

CROSS-CLAIM OF INTERVENING DEFENDANTS AGAINST
DEFENDANTS SECRETARY OF STATE AND
BOARD OF STATE CANVASSERS

i Fraser
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Now Come Intervening Defendants / Cross-Plaintiffs Voters Not Politicians Ballot
Committee d/b/a Voters Not Politicians and Count MI Vote d/b/a; Voters Not Politicians
(collectively “Voters Not Politicians” or “VNP”); Kathryn A. Fahey; William R. Bobier; and
Davia C. Downey, by their undersigned legal counsel, bringing this Cross-Claim against
Defendants / Cross-Defendants Secretary of State and Board of State Canvassers pursuant to

MCR 2.203(D) and (E), and stating the following in support of their Cross-Complaint:

PARTIES

1. Intervening Defendant / Cross-Plaintiff Voters Not Politicians Ballot Committee
is a ballot question committee which was registered with the Michigan Secretary of State as
such in accordance with the Michigan Campaign Finance Act, MCL 169.201, ef seq., on
February 22, 2017. (Affidavit of Kathryn A. Fahey — Exhibit A — q 4)

2. Intervening Defendant / Cross-Plaintiff Count MI Vote is a Michigan non-profit
corporation which was subsequently formed and incorporated for the purpose of operating the
previously-organized Voters Not Politicians Ballot Committee under the assumed némes
“Voters Not Politicians” and “Voters Not Politiéians Ballot Committee.” For ease of reference,
the aforementioned Intervening Defendant / Cross-Plaintiff entities shall be referred to
collectively herein as “Voters Not Politicians” or “VNP.” (Fahey Affidavit — Exhibit A — ] 4)

3. VNP is the sponsor of the voter-initiated ballot proposal at issue in this litigation.
The purpose of VNP’s proposal is to create an Independent Citizens Redistricting Commission
for State Legislative and Congressional Districts (the “Commission”) as a permanent
Commission in the legislative branch — a Commission which would have exclusive authority to
develop and establish redistricting plans, with corresponding election district maps, for state

Senate districts, state House of Representatives districts, and Michigan’s congressional
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districts. This has been proposed and actively supported by VNP’s organizers and volunteers
as a desired means to remedy the widely-perceived abuses associated with partisan
“gerrymandering” of state legislative and congressional election districts by the establishment
of new constitutionally-mandated procedures designed to ensure that the redistricting process
can no longer be dominated by one political paﬁy. (Fahey Affidavit — Exhibit A — 17

4, Intervening Defendant / Cross-Plaintiff Kathryn A. Fahey is a qualified elector
of the State of Michigan, registered to vote in Gaines Township, within Kent County. She is
the founder of the Voters Not Politicians Ballot Committee, was an incorporator of Count MI
Vote and a signer of VNP’s petition, and currently serves as the Ballot Committee’s Treasurer.
As an organizer and supporter of VNP’s voter-initiated proposal for amendment of the
Constitution, she has a strong interest in having an opportunity to vote in favor of that proposal
and will be aggrieved if she is prevented from doing so without just and legally sufficient cause.
(Fahey Affidavit - Exhibit A - 973, 5, 6, 8§, 13)

5. Intervening Defendant / Cross-Plaintiff William R. Bobier is a former member
of the Michigan House of Representatives. He is a qualified elector of the State of Michigan,
registered to vote in Ferry Township, within Oceana County. Mr. Bobier signed VNP’s petition
and is a supporter of the Voters Not Politicians ballot proposal. ‘As such, he has a strong interest
in being able to vote in favor of that proposal, and will be aggrieved if he is prevented from
doing so without just and legally sufficient cause. (Bobier Affidavit — Exhibit B — 1 3, 6-7)

6. Intervening Defendant / Cross-Plaintiff Davia C. Downey is a qualified elector
of the State of Michigan, registered to vote in the City of East Lansing, within Ingham Courity.
Ms. Downey signed VNP’s petition and is a supporter of the Voters Not Politicians ballot

proposal. As such, she has a strong interest in being able to vote in favor of that proposal, and
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will be aggrieved if she is prevented from doing so without just and legally sufficient cause.
(Downey Affidavit — Exhibit C - 4 3, 6-7)

7. Defendant / Cross-Defendant Secretary of State is Michigan’s chief election
officer. MCL 168.21. As such, the Secretary is the official with whom a petition proposing a
constitutional amendment must be filed, and has overall responsibility for preparation of the
ballot and the submission of ballot questions, including the responsibility to certify the
constitutionally required statement of the purpose for designation on the ballot to each County
Clerk, together with the form in which proposed constitutional amendments or other special
questions shall be printed on the ballot. Const 1963, art 12, § 2; MCL 168.32(2); MCL 168.471;
MCL 168.480.

8. Defendant / Cross-Defendant Board of State Canvassers is a state Board,
established under Const 1963, art 2, § 7, which has statutory responsibility for canvassing voter-
initiated petitions for amendment of the Constitution to determine the sufficiency of the
required technical form of the petitions proposing such amendments and the sufficiency of the
signatures submitted in support. MCL 168.476; MCL 168.477. The Board also has
responsibility for approving the constitutionally-required 100-word statement of purpose
prepared for inclusion on the ballot by the Secretary of State’s Bureau of Elections. MCL

168.32(2).

JURISDICTION
9. This Court has jurisdiction of Plaintiffs’ Complaint for Mandamus pursuant to
MCL 600.4401, MCR 7.203(C)(2) and MCR 7.206(B). The Court has jurisdiction of

Intervening Defendants’ Cross-Claim pursuant to those provisions and MCR 2.203(D) and (E).
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ADMINISTRATIVE HISTORY

10.  VNP’s initiative petition for the ballot proposal at issue was filed with the
Secretary of State as required by MCL 168.471 on June 28, 2017, and VNP sought preliminary
approval of the form of the petition by the Board of State Canvassers. After consultations with
Bureau of Elections staff and revision of the proposal originally submitted, the Board of State
Canvassers approved the form of VNP’s petition during its meeting held on August 17, 2017.
(Fahey Affidavit — Exhibit A — § 8, and meeting minutes attached thereto as Exhibit 1)

11.  Upon receiving the Board of State Canvassers’ preliminary approval of its
petition, VNP immediately began the process of collecting the required voter signatures. Under
the applicable statutory provisions, VNP was required to collect a minimum of 315,654 valid
signatures within 180 days. On December 18,2017, VNP filed petitiéns containing more than
425,000 signatures with the Secretary of State Bureau of Elections. (Fahey Affidavit — Exhibit
A -9 9, and Bureau of Elections’ receipt for petitions attached‘ thereto as Exhibit 2)

12.  On April 12, 2018, the Board of State Canvassers made a sample of the petition
signatures available for public inspection and issued a Notice establiéhing a deadline of April
26, 2018, for submission of challenges to the sufficiency of the petition signatures. (Fahey
Affidavit — Exhibit A — 9 10, and Notice attached thereto as Ekhibit 3)

13.  The Plaintiffs’ Complaint for Mandamus in this case was filed on April 25, 2018.

14. On April 26, 2018, Plaintiff Citizens Protecting Michigan’s Constitution
(“CPMC”) filed a Challenge with the Board of State Canvassers which raised the same issues
raised in its Complaint for Mandamus while acknowledging that the subject matter of its

challenge was within the jurisdiction of the courts. That challenge did not raise any challenge

‘to the validity or sufficiency of the petition signatures or any issues regarding the form of VNP’s
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petition beyond the issues raised in CPMC’s Complaint for Mandamus. (Fahey Affidavit —
Exhibit A — 9§ 12, and CPMC Challenge attached thereto as Exhibit 4)

15.  Upon information and belief, no other challenges to the sufficiency of VNP’s
petition or the signatures filed in support have been filed with the Board of State Canvassers,
before or after the expiration of the April 26, 2018 deadline for the filing of such challenges.

16. On May 3, 2018, VNP’s General Counsel James Lancaster delivered a letter to
the Chairperson of the Board of State Canvassers requesting that the Board convene a meeting
and certify VNP’s voter-initiated proposal for inclusion on the 2018 General Election ballot as
soon as possible. A copy of that letter is attached as Exhibit D. In support of that request,
Attorney Lancaster cited the expiration of the April 26, 2018 deadline for filing of challenges
to VNP’s petition signatures with no other challenges having been filed, and the preliminary
findings of the Bureau of Elections, consistent with the findings of VNP’s independent political
consultant, that analysis of the signature sample had revealed an abundantly sufficient number
of valid signatures.

17.  The Board of State Canvassers has not responded to the request made in
Attorney Lancaster’s Letter of May 3, 2018. The Board has scheduled a meeting for May 10,
2018, but consideration of matters concerning VNP’s ballot proposal has not been included in

the agenda for that meeting, a copy of which is éttached as Exhibit E.

COUNT I - MANDAMUS
18.  The Intervening Defendants / Cross-Plaintiffs re-allege and incorporate all of the
allegations made in Paragraphs 1 through 17, as if fully set forth herein.
19.  The Board of State Canvassers has a clear legai duty to certify a voter-initiated

ballot proposal for inclusion on the ballot if: 1) The proposal has been supported by a sufficient
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number of valid petition signatures; 2) There has been no allegation, supported by sufficient
proof, that the number of valid signatures submitted in support of the proposal is insufficient;
and 3) There is no allegation, supported by sufficient proof, that the technical form of the ballot
proposal petition or the manner of its circulation or signing did not satisfy the validly enacted
statutory requirements governing the technical form or the manner of signing or circulation of
petitions.

20. The Board of State Canvassers has a clear legal duty to certify a voter-initiated
ballot proposal for inclusion on the ballot if it haé provided its preliminary approval of the form
of the ballot proposal petition and a sufficient number of valid signatures has been collected in
compliance with the statutory requirements governing the circulation and filing of the petitions
filed in support of the proposal. Citizens for Protection of Marriage v Board of State
Canvassers, 263 Mich App 486, 492-493; 688 NW2d 538 (2004).

21.  The Board of State Canvassers has a clear legal duty to approve the
constitutionally-required 100-word summary of purpose of a proposed constitutional
amendment prepared by the Bureau of Elections pursuant to MCL 168.32(2) if the summary
complies with the applicable constitutional and statutory requirements.

22.  The Secretary of State has a clear legal duty to satisfy its aforementioned
constitutional and statutory responsibilities for preparation of the ballot and submission of ballot
questions, including the responsibility to certify the constitutionally required statement of the
purpose for designation on the ballot to each County Clerk, together with the form in which
proposed constitutional amendments or other special questions shall be printed on the ballot.

23.  Plaintiffs’ Complaint for Mandamus has presented claims alleging that VNP’s

proposal cannot be submitted to the voters because it constitutes a “general revision” of the
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Constitution which can only be accomplished by a constitutional convention convened pursuant
to Const 1963, art 12, § 3, and because the ballot proposal petition failed to list and republish
existing sections of the Constitution that would be abrogated by the mendment if adoi)ted by
the voters.

24.  Plaintiffs’ Complaint for Mandamus and supporting Brief have appropriately
acknowledged that the Board of State Canvaséers does not have jurisdiction to address the
issues raised in Plaintiffs’ Complaint for Mandamus. (Complaint for Mandamus,  21; Brief in
Support of Complaint for Mandamus, p. 5.) Plaintiff’s Complaint for Mandamus also informed
the Court that they would be filing a pro forma protest setting forth the arguments made in
Count II of their Complaint with the Board of State Canvassers before the expiration of the
challenge period on April 26, 2018, “out of an abundance of caution in the event this Court

disagrees.” (Complaint for Mandamus, § 21)

25.  The Challenge filed by Plaintiff CPMC with the Board of State Canvassers on
April 26, 2018, raised the same issues raised in its Cofnplaint for Mandamus while
acknowledging that the subject matter of its challenge was within the jurisdiction of the courts
and stating that its Challenge was being filed as “a precautionary measure in the event that a
court determines otherwise.” (Challenge — Exhibit 4 of Fahey Affidavit (Exhibit A) pp. 2-3)
That challenge did not raise any challenge to the validity or sufﬁciency of the petition signatures
or any issues regarding the form of VNP’s petition beyond the issues raised in CPMC’Q
Complaint for Mandamus.

26. The Intervening Defendants / Cross-Plaintiffs agree that the issues raised in

Plaintiffs’ Complaint for Mandamus and Plaintiff CPMC’s Challenge filed with the Board of
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State Canvassers are within the jurisdiction of the courts, and that the Board of State Canvassers
does not have jurisdiction to consider those issues. |

27.  Mandamus is the appropriate remedy for a party seeking to compel action by
election officials.

28.  The Secretary of State and the Board of State Canvassers have a clear legal duty
to promptly and faithfully perform the legal duties discussed in Paragraphs 19 through 22.

29.  The Intervening Defendants / Cross-Plaintiffs have a clear legal right to the
prompt performance of the clear legal duties discussed in Paragraphs 19 through 22.

30.  The performance of the clear legal duties discussed in Paragraphs 19 through 22
is ministerial, requiring no exercise of discretion.

31.  The Intervening Defendants / Cross-Plaintiffs have filed this Cross-claim to
ensure that the clear legal duties discussed in Paragraphs 19 through 22 will be promptly
performed if this Court rejects Plaintiffs’ legal challenges and denies their request for a writ of
mandamus. To serve that important purpose, the interests of justice would be best served by
the issuance of an Order granting a writ of mandamus against Defendants Secretary of State
and Board of State Canvassers requiring their performance of .those clear legal duties without
delay if this Court rejects Plaintiffs’ legal challenges and denies their request for a writ of
mandamus. Actions taken by the Secretary of State and the Boarci of State Canvassers in
compliance with that Order would, of course, be subject to modification by the Michigan
Supreme Court.

32.  There is no other available legal remedy that can sufficiently assure the timely
performance of the clear legal duties discussed in Paragraphs 19 tﬂough 22 in light of the

impending deadline for certification of VNP’s pfoposal for the ballot which could eliminate or
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unfairly limit the opportunity to pursue enforcement action to require the performance of those
duties if the certification of the proposal for the ballot or the preparation and approval of the

required 100-word summary are delayed until final adjudication of Plaintiffs’ claims.

RELIEF REQUESTED

WHEREFORE, the Intervening Defendants / Cross-Plaintiffs respectfully request that
this Honorable Court:

A. Deny Plaintiffs’ Complaint for Mandamus;

B. Enter its Order granting a writ of mandamus against the Secretary of State and

the Board of State Canvassers requiring them to comply with all of their constitutional

and statutory duties concerning certification, approval and placement of the ballot

proposal at issue on the 2018 General Election ballot, including all of the clear legal

duties discussed in Paragraphs 19 through 22 above, without delay.

C. Require timely and complete reporting of actions taken for the required

performance of the aforementioned duties pursuant to MCR 7.216(A)(7).

D. Grant immediate effect of the Court’s Judgment pursuant to MCR 7.215(F)(2).

E. Retain jurisdiction of this matter to permit further proceedings to secure prompt

enforcement of the Court’s Judgment.

F. Grant the Intervening Defendants / Cross-Plaintiffs such additional or

different relief as is equitable and just.

Respectfully submitted, .

FRASER TREBILCOCK DAVIS & DUNLAP. P.C.
Attorneys for the Intervening Defendants /
Cross-Plaintiffs

10
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Dated: May 10, 2018

W

Peter D. Houk (P15155)
Graham K. Crabtree (P31590)
Jonathan E. Raven (P25390)
124 W, Allegan, Suite 1000
Lansing, Michigan 48933
(517) 482-5800

James R. Lancaster (P38567)

Lancaster Associates PLC

Attorneys for the Intervening Defendants
P.O. Box 10006

Lansing, Michigan 48901

(517) 285-4737

11
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STATE OF MICHIGAN
IN THE COURT OF APPEALS

CITIZENS PROTECTING MICHIGAN’S
CONSTITUTION, JOSEPH SPYKE, and

JEANNE DAUNT,
Court of Appeals
Plaintiffs, No. 343517
v
SECRETARY OF STATE and MICHIGAN
BOARD OF STATE CANVASSERS,
Defendants,
and
VOTERS NOT POLITICIANS BALLOT
COMMITTEE, d/b/a VOTERS NOT
POLITICIANS, COUNT MI VOTE, a Michigan
Non-Profit Corporation, d/b/a VOTERS NOT
POLITICIANS, KATHRYN A. FAHEY,
WILLIAM R. BOBIER and DAVIA C.
DOWNEY,
Prospective Intervening Defendants.
Peter H. Ellsworth (P23657) Peter D. Houk (P15155)
Robert P. Young (P35486) Graham K. Crabtree (P31590)
Ryan M. Shannon (P74535) . Jonathan E. Raven (P25390)
DICKINSON WRIGHT PLLC FRASER TREBILCOCK DAVIS & DUNLAP.P.C.
Attorneys for Plaintiffs Attorneys for the Prospective Intervening
215 S. Washington, Suite 200 Defendants
Lansing, MI 48933 124 W. Allegan, Suite 1000
(517)371-1730 Lansing, Michigan 48933
(517) 482-5800
Eric E. Doster (P41782)
DOSTER LAW OFFICES PLLC James R. Lancaster (P38567)
Attorneys for Plaintiffs Lancaster Associates PLC
2145 Commons Parkway Attorneys for the Prospective
Okemos, MI 48864-3987 Intervening Defendants
% (517) 977-0147 P.O. Box 10006

ilcock

Lansing, Michigan 48901
(517) 285-4737

AFFIDAVIT OF KATHRYN A. FAHEY

STATE OF MICHIGAN )
) SS
COUNTY OF INGHAM )

=
f o]
9
o
R

INd €v:¥0:€ 8T0Z/0T/S VOO W Aq A3 AIFDTYH




=2
£
e
e
D
&
I

Kathryn A. Fahey, being first duly sworn, deposes and states the following:

1. I have personal knowledge of the matters discussed herein, and am competent
to give testimony regarding those matters if called upon to do éo.

2. I am a citizen of the United States and the State of Michigan.

3. I am a qualified elector of the State of Michigan, regi‘stered to vote in Gaines
Township, within Kent County.

4. Prospective Intervening Defendant Voters Not Politicians Ballot Committee is
a ballot question committee which was registered with the Michigan Secretary of State as such
in accordance with the Michigan Campaign Finance Act, MCL 169.201, et seq., on February
22, 2017. Prospective Intervening Defendant Count MI the is a Michigan non-profit
corporation which was subsequently formed and incorporated for the purpose of operating the
previously-organized Voters Not Politicians Ballot Committee under the assumed names
“Voters Not Politicians” and “Voters Not Politicians Ballot Committee.” For ease of reference,
the aforementioned entities shall be referred to collectively herein as “Voters Not Politicians”
or “VNP.”

5. I am the founder of the Voters Not Politicians Ballot Committee and an
incorporator of Count MI Vote, and I currently serve as the Ballot Committee’s Treasurer.

6. As founder of the Voters Not Politicians Ballot Committee, I have been heavily
involved in the development of the ballot proposal at issue in the above-entitled litigation, and
have also been heavily involved in the organization of the large-scale yolunteer effort to secure

the approval of that proposal for inclusion on the 2018 General Election ballot.
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7. The purpose of VNP’s proposal is to create an Independent Citizehs
Redistricting Commission for State Legislative and .Congressional Districts (the
“Commission”) as a permanent Commission in the legislative branch — a Commission which
would have exclusive authority to develop and establish redistricting pians, with corresponding
election district maps, for state Senate districts, state House of Representatives districts, and
Michigan’s congressional districts. This has been proposed aﬁd actively supported by VNP’s
organizers and volunteers as a desired means to remedy the widely-perceived abuses associated
with partisan “gerrymandering” of state legislative and congressional‘ election districts by the
establishment of new constitutionally mandated procedures designed to ensure that the
redistricting process can no longer be dominated by one politic.al party.

8. VNP’s initiative petition for the ballot proposal at issue was filed with the
Secretary of State as required by MCL 168.471 on June 28, 2017, and WP sought preliminary
approval of the form of the petition by the Board of State Canvassers. After consultations with
Bureau of Elections staff and revision of the proposal originaliy submitted, the Board of State
Canvassers approved the form of VNP’s petition during its meeting held on August 17, 2017.
A copy of the minutes of that meeting is attached as Exhibit 1. |

9. Upon receiving the Board of State Canvassers’ preliminary approval of its
petition, VNP immediately began the process of collecting the required voter signatures. Under
the applicable constitutional and statutory provisions, VNP was required to collect a minimum
of 315,654 valid signatures within 180 days. On December 18, 2617, VNP filed petitions
containing more than 425,000 signatures, including my own, with the Secretary of State Bureau
of Elections. A copy of the Secretary of State Bureau of Elections’ receipt for the petitions

filed on December 18, 2017 is attached as Exhibit 2.
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10.  On April 12, 2018, the Board of State Canvassers made a sample of the petition
signatures available for public inspection and issued a notice establishing a deadline of April
26, 2018, for submission of challenges to the petition signatures. A copy of that notice is
attached as Exhibit 3. |

11.  The Complaint for Mandamus in this case was filed on April 25, 2018.

12.  On April 26, 2018, Plaintiff Citizens Protecting Michigan’s Constitution
(“CPMC”) filed a Challenge with the Board of State Canvassers which raised the same issues
raised in its Complaint for Mandamus while acknowledging that the subject matter of its
challenge was within the jurisdiction of the courts. That challenge digl not raise any challenge
to the validity or sufficiency of the petition signatures or any issues regarding the form or
content of VNP’s petition beyond the issues raised in CPMC’s Complaint for Mandamus. A
copy of CPMC’s Challenge filed with the Board of State Canvassers is attached as Exhibit 4.

13. As the founder of the Voters Not Politicians Ballot Committee and one who has
worked tirelessly to support its effort to secure the placement of its ballot proposal on the 2018
General Election ballot, I have a strong interest in being able to vote in favor of that proposal,

and will be aggrieved if [ am prevented from doing so without just and legally sufficient cause.

Further, Deponent sayeth not.

Kathryn A. Fahey

Subscribed and sworn before me on
the / a{“day of May, 2018.

Gt At

Notary Public, Ingham County
Acting in Ingham County
My Commission expires: 5~/ §=29/7

DEBORAH L. COVEART
NOTARY PUBLIC - STATE OF MICHIGAN
COUNTY OF CLINTON
My Commission Expires May 15, 2018 4
Acting in the County of Ingham
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Called to order:

Members present:

Members absent:

Agenda item:

Agenda item:

Agenda item:

Stare QF'MICEHGAN
Ruta. JounsoN, SECRETARY OF STATE
DEPARTMENT OF STATE
LansmiG

Meeting
of the
Board of State Canvassers

August 17,2017
Lansing Center, 333 East Michigan Avenue
Lansing, Michigan

10:06 a.m.

Norm Shinkle ~ Chairperson

Julie Matuzak - Vice Chairperson
Colleen Pero

Jeannette Bradshaw

None.
Consideration of meeting minutes for approval.

Board action on agenda item: The Board approved the minutes of the
June 21,2017 meeting as submitted. Moved by Matuzak; supported by
Pero. Ayes: Shinkle, Matuzak, Pero, Bradshaw. Nays: None. Motion
carried.

Recording of the results of the August 8, 2017 special primary for the.
office of State Representative, 1* District.

Board action on agenda item: The Board recorded the results of the
August 8, 2017 special primary for the office of State Representative, 1 st
District as certified by the Wayne County Board of Canvassers on August
16, 2017. Moved by Bradshaw; supported by Pero. Ayes: Shinkle,
Matuzak, Pero, Bradshaw. Nays: None. Motion carried.

Canvass and certification of the August 8, 2017 special primary for the
officé of State Representative, 109" District.

Board action on agenda item: Based on an examination of the returns
received by the Secretary of State for the August 8, 2017 special primary,
the Board certified that the attached report is a true statement of votes cast
for the office of State Representative, 109" District. The Board further

BUREAU OF ELECTIONS

HICHARD H. AUSTIN BUILDING +-1ST FLOOR » 430 W. ALLEGAN * LANSING, MICHIGAN 48919

www. Michipan.gov/sos * (53.1'7)- 373-2540
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Agendaitem:

Agenda item:

Agenda item:

certified that the persons named in the attached List of Nominegs are duly
nominated for the office of State Representative, {oo™ District, and are
qualified to appear as candidates for that office on the November 7, 2017
special election ballot. The Board also authorized staff of the Buréau of
Elections to represent the Board in any recount of votes cast at the August
8,.2017 special primary. Moved by Matuzak; supported by Pero. Ayes:
Shinkle, Matuzak, Pero, Bradshaw. Nays: None. Motion carried. Time
of certification: 10:09 a.m.

Consideration of the form of an initiative petition submitted for approval
by MI Time to Care, P.O. Box 1502, Royal Qak, M:chlgan 48068. (This
proposal would enact the Earned Sick Time Act, requiring employers to
provide sick leave for personal and family health needs subject to certain
conditions.)

Board action on agenda item: The Board approved the form of the
initiative petition sponsored by MI Time to Care with the understanding
that the Board’s approval does not éxtend to: (1) The substance of the
proposal which appears on the petition; (2) The substance of the summary
ofthe proposal which appears on the sxgnature side of the petition; or (3)
The manner in which the proposal language is affixed to the petition;
Moved by Pero; supported by Matuzak. Ayes: Shinkle, Matuzak, Pero,
Bradshaw. Nays: None. Motion carried.

Consideration of the form of an initiative petition to amend the State

Constitution submitted for approval by Abrogate Prohibition Michigan,

3867 East Shaffer Road, Midland, Michigan 48642. (This proposal would
amend the Michigan Constitution to.legalize-the use of marijuana for
agricultural, personal, recreational, commercial or other purposes.)

Board action on agenda item: The Board approved the form of the
initiative petition to amend the State Constitution as submitted by
Abrogate Prohibition Michigan with the urnderstanding that the Board’s
approval does not extend to: (1) The substance of the proposal which
appears on the petition; (2) The substance of the summary of thé proposal
which appears on the signature side of the petition; or (3) The manner in
which the proposal language is affixed to the petition. Moved by
Bradshaw; supported by Matuzak. Ayes: Shinkle, Matuzak, Pero,
Bradshaw. Nays: Nane. Motion carried.

Consideration of the form of an initiative petition to amend the State
Constitution submitted for approval by Voters Not Politicians Ballot
Committee, P.O. Box 8362, Grand Rapids, Mlchlgan 49518. (This
proposal would amend the Michigan Constitution to create the
Independent Citizens Redistricting Commission and authorize the
Commission to adopt reapportionment plans for Congressional, State
Senate and State House of Representatives districts.)

Board action on agenda item: The Board approved the form of the
initiative petition to amend the State Constitution as submitted by Voters
Not Politicians with the understanding that the Board’s approval does not
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Agendaitem:

Adjourned:

-extend to: (1) The substance of the proposal which appears on the petition;,

or (2) The substance of the summary of the proposal which appears on'the
signature side of the petition; or (3) The manner in which the proposal
language is affixed.to the petltlon or (4) Whether the petition properly
characterizes those provisions of the Constitution that are altered or
abrogated by the proposal if adopted. Moved by Pero; supported by
Matuzak. Ayes: Shinkle, Matuzak, Pero, Bradshaw. Nays: None.
Motion carried. _

Such other and further business as may be properly presented to the
Board,

Board action on agenda item: None.

11:50 a.m.

¥ice-Chairperson

7

Member

Apten(es (9, 2ol

Dat
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EXHIBIT 2
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STaTE OF MICHIGAN BUREAU 0F ELECTIONS

RUTH JOHNSON, SECRETARY OF STATE

DEPARTMENT OF STATE W oecis P 217
Lansme DEPT OF STATE

PETITION FILING RECEIPT

e Date: Decemmere |18, 20173

e Filer: VO'F'E 2SS ‘\(O’l'./“%Ll‘Tlnc.l.A@BALLOT[WMI'WE
P oO. Psx B2 ’
Givand Rapds, ML 44518

* This acknowledges the receipt of ' 88 boxes of constitutional amendment
petitions.
e This acknowledges the receipt of 7‘*,721 sheets of constitutional amendment

petitions.
e Minimum number of valid signatures required: 315.654
/ / c*g) _
(el g .

Bureau of Elections

I agree that the foregoing is a correct count of the number of petition sheets that | am filing with

the Secretary of State. The estimated number of petition signatures being filed is

H28,58F

5i7-290-3id /7%2/ i (742%«/ T
Media Contacts: DAYI1D HA'YMIQE Signature of person fi Ilng p@tmon IeEA%LL
ClzaBeTH BATISTE pnoﬁi’”(zz)d 25 5&1 WP Batler C57
Q‘-/'?—"f"l)"l‘ 1 Email: mﬁaﬁahe‘,’léﬂml LB
Lt lddhz‘ﬂ'e@ ma.#’_i‘u"lmb’fﬂl}’e. wm

i
d mire @ BUREAU OF ELECTIONS

RICHARD H. AUSTIN BUILDING « 1ST FLOOR * 430 W. ALLEGAN * LANSING, MICHIGAN 48918
www . Michigan.gov/sos * (§17) 373-2540

IOZ/OT/S VOOIN A9 aaA 1303
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EXHIBIT 3

RECEIVED by MCOA 5/10/2018 3:04:43 PM



STATE oF MICHHGAN
Ruta J OHNSON, SECRETARY OF STATE
DEPARTMENT OF STATE
LANSING

April 12,2018

CHALLENGE DEADLINE ESTABLISHED FOR
INITIATIVE PETITION TO AMEND THE MICHIGAN CONSTITUTION
SPONSORED BY
VOTERS NOT POLITICIANS

An initiative petition proposing an amendment to the Michigan Constitution to create the
Independent Citizens Redistricting Commission and authorize the Commission to adopt
reapportionment plans for Congressional, State Senate and State House of Representatives districts,
was filed with the Secretary of State on December 18, 2017 by Voters Not Politicians.

The Board of State Canvassers has established a uniform deadline for challenging signatures

sampled from an initiative, constitutional amendment or referendum petition to elapse at 5:00
p.m. on the 10" business day after copies of the sampled signatures are made available to the
public. (See minutes of November §, 2013 meeting of the Board of State Canvassers.)

Please be advised that copies of the signatures sampled from this constitutional amendment
petition were made available for release to the public on April 12, 2018. Therefore, the
deadline to submit challenges to this petition will elapse at 5:00 p.m. on April 26, 2018.

Please contact the Bureau of Elections at (517) 373-2540 if you wish to purchase a copy of the
sampled signatures for the petition.

) BUREAU OF ELECTIONS
RICHARD H. AUSTIN BUILDING °* 1ST FLOOR * 430 W. ALLEGAN °* LANSING, MICHIGAN 48918
www.Michigan.gov/sos * (517) 373-2540
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RECEIVED/FILED

HMICHIGAN DEPT OF STATE
STATE OF MICHIGAN
DEPARTMENT OF STATE 0iBAPR 26 PH L:02

B OF ST
OARD OF STATE CANVASSERS .. - 110Ns/GREAT SEAL

In re Initiative Petition

to Revise the Michigan
Constitution Sponsored by
Voters Not Politicians

Peter H. Ellsworth (P23657)
Robert P. Young (P35486)
Ryan M. Shannon (P74535)
DICKINSON WRIGHT PLLC
Attorneys for Citizens Protecting
Michigan’s Constitution
215 S. Washington Sq., Suite 200
Lansing, MI 48933
(517) 371-1730
/

CHALLENGE OF CITIZENS PROTECTING MICHIGAN’S CONSTITUTION
REGARDING THE VNP PETITION’S FAILURE TO REPUBLISH
ABROGATED SECTIONS OF THE EXISTING CONSTITUTION
This challenge is filed by Citizens Protecting Michigan’s Constitution (“CPMC”), a duly
formed ballot question committee. CPMC challenges the initiative petition to revise the
Michigan Constitution as filed and supported by Voters Not Politicians (“VNP”). The content
of the petition is hereafier referred to as the “VNP Proposal.” The VNP Proposal has multiple
purposes, but chief among them is the creation of a 13-member “independent” redistricting
commission, the transfer of all lawmaking authority over redistricting of legislative and U.S.
Congressional districts to the new commission, and the establishment of new redistricting criteria
to be applied by the commission.

CPMC believes the subject matter of this challenge is within the jurisdiction of

Michigan’s courts, This challenge is filed as a precautionary measure in the event that a court
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determines otherwise. On April 25, 2018, CPMC, joined by two individual plaintiffs, filed a

complaint for mandamus in the Michigan Court of Appeals, seeking an order requiring the

Secretary of State and the Board of State Canvassers to reject the initiative petition and take no

further action to place the VNP Proposal on the 2018 general election ballot. A copy of the

Brief in Support of CPMC’s complaint for mandamus is submitted with this challenge.

As set forth in the attached Brief in Support, the petition circulated in support of the VNP

Proposal does not comply with the republication requirements set forth in section 482 of the

Michigan Election Law. MCL 168.482(3). The VNP Proposal abrogates language in at least

four existing sections of the Constitution, but the petition failed to republish these same sections

as required:

a.

The Proposal abrogates, and the petition failed to republish, article 6, § 13 of the
existing Constitution, which section confers exclusive original jurisdiction in all
matters on the Circuit Courts except as prohibited by law. The Proposal creates
original jurisdiction over redistricting matters instead in the Supreme Court.

The Proposal abrogates, and the petition failed to republish, article 1, § 5 of the
existing Constitution, which section guarantees freedom of speech on all subjects.
The Proposal instead restricts the speech of redistricting commission members, staff,
attorneys, and consultants on all redistricting matters.

The Proposal abrogates, and the petition failed to republish, article 9, § 17 of the
existing Constitution, which section prohibits the payment of money out of the state
treasury except in pursuance of appropriations made by law. The Proposal instead
mandates indemnification of redistricting commissioners even if the legislature does
not appropriate sufficient funds.

The Proposal abrogates and fails to republish article 11, § 1 of the existing
Constitution, which section sets forth the exclusive oath that may be required of
public officers and specifies that no other oath shall be required as a qualification for
any public office or public trust, The Proposal instead mandates an oath to be given
by applicants seeking to hold office as redistricting commissioners regarding the
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applicants’ political affiliations.!

The Board is not required, by law, to complete its canvass of signatures and certify the
petition until two months before the election. MCL 168.476(2); MCL 168.477(1). Such
certification is thus not required here until September 6, 2018. CPMC thus requests that the
Board take no further action on the VNP Proposal at this time, and await a determination from
the Court of Appeals with respect to its complaint for mandamus. In the event the Court of
Appeals does not act prior to the date required for certification, CPMC request that the Board

reject the petition.

Respectfully submitted,

Dated: April 26, 2018

Robert P Young (P35486)

Ryan M. Shannon (P74535)
DICKINSON WRIGHT PLLC
215 S. Washington Sq., Suite 200
Lansing, MI 48933
(517)371-1730

LANSING 37874-2 5326834v2

! Because of the sweeping nature of the VNP Proposal, other examples could be found. For
example, the Proposal abrogates and fails to republish article 11, § 5 of the existing Constitution,
which section grants authority to regulate “all conditions of employment in the classified
" service” to the Civil Service Commission. The Proposal instead prohibits the Civil Service
Commission, along with all other employers, from discharging or disciplining any employee
(including, e.g., a classified employee selected as redistricting commission members) because of
the employee’s selection or involvement as a redistricting commission member.
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STATE OF MICHIGAN
MICHIGAN COURT OF APPEALS

CITIZENS PROTECTING MICHIGAN'S
CONSTITUTION, JOSEPH SPYKE, and

JEANNE DAUNT,
Case No.

Plaintiffs,
V.
SECRETARY OF STATE, and
MICHIGAN BOARD OF
STATE CANVASSERS,

Defendants.

/

Peter H. Ellsworth (P23657) Eric E. Doster (P41782)
Robert P. Young (P35486) DOSTER LAW OFFICES PLLC
Ryan M. Shannon (P74535) Attorneys for Plaintiffs
DICKINSON WRIGHT PLLC 2145 Commons Pkwy
Attorneys for Plaintiffs Okemos, M] 488643987
215 S. Washington, Suite 200 (517)977-0147
Lansing, MI 48933

(517)371-1730

PLAINTIFFS’ BRIEF IN SUPPORT OF THEIR COMPLAINT FOR MANDAMUS

ORAL ARGUMENT REQUESTED

CISTI VOO AQ AHAIRDTY

e
e
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STATEMENT OF BASIS OF JURISBDICTION

This Court has original jurisdiction to entertain an action for “mandamus against a state
officer.” MCR 7.203(C)(2) (citing MCL 600.4401). The Secretary of State and Board of State
Canvassers are “state officers” for the purpose of mandamus. See Citizens Protecting
Michigan's Constitution v Sec'y of State, 280 Mich App 273, 282; 761 NW2d 210, aff d in part,

appeal denied in part by 482 Mich 960 (2008).
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STATEMENT OF QUESTION INVOLVED

On December 18, 2017, a ballot question committee known as Voters Not Politicians
(“VYNP”") submitted an initiative petition to Defendant Secretary of State (“Secretary™). In
general, the petition seeks to place before the voters at the 2018 general election a proposal to
amend the Michigan Constitution (the “VNP Proposal™). The VNP Proposal seeks to make
fundamental changes in Michigan government by “amending” three articles of the Constitution
and changing 4,834 words in the articles of the Michigan Constitution governing the legislative,
executive, and judicial branches; language in [ sections would be deleted or amended.

The VNP Proposal is actually a general revision of the Michigan Constitution that cannot
be accomplished by an amendment. See Const 1963, art 12, § 3. Further, the VNP Proposal
failed 1o republish all sections of the existing Constitution that are to be altered or abrogated by
the VNP Proposal--a requirement under state law.

Plaintiffs seek a writ of mandamus: (a) directing the Secretary and Board of State
Canvassers (“Board”) to reject the petition; and (b) directing the Secretary and Board to take no
further steps to place the VNP Proposal on the ballot for the 2018 general election.

Question: Should this Court issue a writ of mandamus directing the Secretary and Board
to reject the initiative petition and to take no further steps to place the VNP Proposal on the 2018
general election ballot?

Plaintiffs answer “Yes.

i

INd Ev:¥0:€ 8T0Z/0T/S VOO W Aq dIAIFD3IYH



1. INTRODUCTION

“Constitutional modification requires serict adherence to the methods and
approaches included in the constitution itself.” Citizens Protecting Michigan’s
Constitution v Sec’y (“Citizens”), 280 Mich App 273, 276; 761 NW2d 2190,
aff’d in part, appeal denied in part by 482 Mich 960 (2008) (emphasis added).

This is an original action for mandamus against Defendant Secretary of State Ruth
Johnson (“Secretary™) in her capacity as Michigan’s chief election officer and Defendant Board
of State Canvassers (“Board”). Plaintiff Citizens Protecting Michigan’s Constitution (“CPMC™)
is a duly registered ballot question committee established pursuant to the Michigan Campaign
Finance Act, MCL 169.201 ef seq.

The petition at issue proposes to submit a ballot question at the 2018 general election; it
is sponsored by a ballot question committee calling itself Voters Not Politicians (“VNP™). (The
revisions included in the petition are hereinafter referred to as the “VNP Proposal.”) CPMC
seeks an order from this Court directing the Secretary and the Board to reject the petition. (See
Exhibit 1, VNP Proposal.)

The VNP Proposal is set forth in 7 pages of single-spaced fine print in the petition. It
would change approximately 4,834 words in the articles of Michigan’s 1963 Constitution (the
“Constitution™) governing all three branches of government. The changes include amending,
deleting, or inserting language across 1 different sections of the existing Constitution.

These revisions have multiple purposes, but chief among them is the creation of a 13
member “independent” redistricting commission in the legislative branch comprised of persons
without recent political experience chosen by the secretary of state. The VNP Proposal would
transfer the power to enact laws establishing congressional and state legislative districts from the
Legislature to this new body which, though formed in the legislative branch, will act as a

superagency, in reality, a new branch of government, exercising a powerful mixture of
1
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legislative, executive, and judicial powers on the core issue of how the lawmﬁkers of the state are
to be elected. The new commission would be immune from any control by the legislature or the
governor and its redistricting plans would not even be subject to the People’s reserved powers of
initiative and referendum. The revisions would, in tandem, alter the longstanding requirements
underpinning the drawing of Michigan’s voter districts, including the requirement—which has
appeared in every version of the Constitution since 1835~that voting districts be drawn along
county and municipal boundaries to the extent possible. Instead, under the VNP Proposal,
consideration of the maintenance of county and municipal boundaries would be subordinated to a
multitude of new, albeit nebulous, criteria, chief among them that the “districts shall reflect the
state’s diverse popuiation and communities of interest” and shall reflect “accepted measures of
political fairness.” (Ex. 1, VNP Proposal, art 4, § 13(C)«(D).) (No “accepted measure” of
political fairness has yet been recognized by the courts or even by political scientists.)

The multitude of changes the VNP Proposal works to the Constitution—including the
transfer, limitation, or expansion of powers in all three branches of government—are too
disruptive to the original constitutional structures and underpinnings of government to be
accomplished by the amendment process. The scale and impact of the VNP Proposal is simply
too great for its contents to be summarized for their presentation to voters in the voting booth or
petitioner-signers passing a signature gatherer on a public sidewalk.

Mandamus should issue because the petition fails to comply with the requirements of
Michigan law and the Constitution—requirements that must be satisfied for submission of ballot
questions to the voters. First, the VNP Proposal’s changes constitute a “general revision™ of the
Constitution, and not a mere amendment. Under longstanding, black-letter Michigan law. a

revision can only be accomplished through a Constitutional Convention—it cannot be
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accomplished by a ballot initiative. Second, the petition fails-—as required by statute—to set
forth all of the provisions of the existing Constitution that would be “altered” or “abrogated” by
the VNP Proposal.

Collectively, these constitutional and statutory requirements serve to assure that voters
understand the measures before them, and are not misled into supporting or voting for provisions
with which they do not agree. The constitutional requirement that fundamental changes
amounting to a general revision occur only through a constitutional convention is also designed
to assure that appropriate study, debate, and analysis occur with respect to such changes by
constitutional delegates before the voters are asked to approve them.

As discussed below, controlling case law exists for both issues. First, this Court has held
that attempted revisions of ;I}e Constitution are not eligible for placement on the ballot and has
also established the test for determining whether a proposal is an amendment which may be
submitted directly to the electorate or a revision which may only be submitted after being

proposed by a constitutional convention.'

Second, the Supreme Court has held that a petition
that fails to republish the provisions of the Constitution that will be altered or abrogated is not
eligible for placement on the ballot and has also established the specific rules for determining
whether an existing constitutional provision is being altered or abrogated.? The sponsors of the
VNP Proposal failed to heed these cases. Under controlling case law, the VNP Proposal is not
an amendment but, rather a revision, and it fails to identify and republish at least four existing

constitutional provisions that would be altered or abrogated. These defects are fatal.

Accordingly, the VNP Proposal is not eligible for placement on the 2018 ballot.

! Citizens, 280 Mich App at 277, 305.

2 Protect Our Jobs v Bd of State Canvassers, 492 Mich 763, 778, 781: 822 NW2d 534 (2012).
3
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Mandamus is the appropriate remedy where, as a matter of law, the court determines that
a ballot proposal is ineligible for submission to the electorate. Michigan courts have repeatedly
ordered such relief over the years. This Court too should enter an order precluding submission
of the VNP Proposal to the voters.

Il FACTS
A, Parties
i. Plaintiffs

Plaintiff CPMC is a duly registered ballot question committee organized for, among other
things, the purpose of opposing the VNP Proposal.

Plaintiff Joseph Spyke is an Ingham County resident and voter who will be aggrieved if
the VNP Proposal is adopted because the VNP Proposal, if approved, would abridge his rights of
initiative and referendum with respect to redistricting plans adopted for the State of Michigan.
He will further be aggrieved because he has, within the past 6 years, been a paid employee of a
political candidate, and is thus ineligible to serve on the redistricting commission. See Ex. I,
VNP Proposal, art 4, § 6(1)(b)(iv).

Plaintiff Jeanne Daunt is a Genesee County resident and voter who will be aggrieved if
the VNP Proposal is adopted because the VNP Proposal, if approved, would preclude her from
serving on the redistricting commission merely because she is the parent of a person otherwise
disqualified from serving on the commission. See Ex. |, VNP Proposal, art 4, § 6(1)(c).

2. Defendants

Defendant Secretary is Michigan's chief election officer. MCL 168.21. She holds office
under the Constitution, and is the single executive heading the Department of State. Const 1963,

art 5, § 3. She has overall responsibility for the preparation of the ballot and the submission of
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statewide ballot questions. MCL 168.31{(1)(f). She is also the official with whom a petition
calling for a constitutional amendment must be filed. MCL 168.471.

Defendant Board is a state board established pursuant to Const 1963, art 2, § 7. Among
other things, the Board is responsible for determining the sufficiency of signatures submitted in
support of a petition to amend the Constitution. MCL 168.476(1). Though Plaintiffs do not
believe that the Board has jurisdiction to address the questions posed by this suit—and Plaintiffs
further believe that the Secretary can provide adequate mandamus relief—the Board is included
in this action as a cautionary measure in the event that this Court may disagree.>

B. Schedule for Administrative Review
1. Statutory Deadlines

On December 18, 2017, VNP filed the petition containing the VNP Proposal with the
Secretary of State. Upon the receipt of a petition proposing a constitutional amendment, the
Board is required to “canvass the petitions to ascertain if the petitions have been signed by the
requisite number of qualified and registered electors.” MCL 168.476(1). The canvass of
signatures must be completed not later than two months before the election, and the Board is
required to issue an official declaration as to the sufficiency of petitions at least two months
before an election. MCL 168.476(2): MCL 168.477(1). Here, such certification must thus occur

by no later than September 6, 2018,

3 Within the protest period as established by the Board for challenges to the VNP Proposal
petition, Plaintiffs plan to make a pro forma protest to the Board, setting forth the claims in
Count 1 of their Complaint out of an abundance of caution as well. In Citizens, the court held
that this Court is the proper forum to present a challenge that a ballot initiative proposal
constitutes a revision~—requiring a constitutional convention under Const 1963, art 2, § 3~rather
than an amendment permitted by Const 1963, art 2, § 2. See 280 Mich App at 282-283, 289-291.
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In the case of a proposed constitutional amendment such as the VNP Proposal, the
Secretary of State must certify the guestion to county clerks not less than 60 days before the
election, MCL 168.480, to enable the question to be included in ballots presented in each county.
Here, such certification would be required by September 7, 2018.

On April 18, 2018, Plaintiff CPMC sent a letter to the Secretary advising her of the
deficiencies in the petition used to circulate the VNP Proposal and of the VNP Proposal’s
ineligibility to appear on the ballot. The Secretary did not respond prior to the filing of CPMC’s
Complaint.

2. This case is ripe for judicial review,

This controversy is ripe for review because it involves a threshold determination of
whether the VNP Proposal petition on its face meets the constitutional prerequisites for
acceptance, Mich United Conservation Clubs v Sec'’y of State, 463 Mich 1009, 1009; 625 NW2d
377 (2001) (citing Scott v Sec’y of State, 202 Mich 629, 644; 168 NW 709 (1918); Leininger v
Alger, 316 Mich 644, 634-655; 26 NW2d 348 (1947)). All of the information necessary to
resolve this controversy—i.e., whether the VNP Proposal is a constitutional revision rather than
an amendment, or fails to republish altered or abrogated provisions of the Constitution as
required by law-—is presently available.

The procedural situation in this case is analogous to the procedural situations presented in
Citizens and Michigan United Conservation Clubs. In each of those matters, the issue was
whether a proposed ballot initiative complied with requirements for submission to the voters. In
both cases, the courts found that the threshold issue of ballot eligibility was ripe, and ultimately,

the proposals were blocked from the ballot. See Mich United Conservation Clubs, 463 Mich at
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1009; Mich United Conservation Ciubs v Sec'y of State, 464 Mich 359, 365-366: 630 NW2d 297
(2001); Citizens, 280 Mich App at 282-283.
IIl. ARGUMENT
A. Standard of Review

There are numerous issues presented by the VNP Proposal. All or parts of this proposal
may violate provisions of the United States Constitution. federal statutes, or the Michigan
Constitution. The Michigan Supreme Court, however, has made it plain that substantive attacks
on the validity of a ballot proposal are premature if made before the voters adopt the proposition
in question. Hamilton v Vaughan, 212 Mich 31, 33-35; 179 NW 553 (1920).

The Michigan Supreme Court, however, has made a distinction between those types of
substantive challenges and questions relating to whether a proposal satisfies requirements as to
content to be eligible to be placed on the ballot. Where a proposition is not eligible to be placed
before the voters, the Court has not hesitated to issue a writ of mandamus ordering election
492 Mich 763, 791-792; 822 NW2d 534 (2012).

The applicable test in actions for mandamus has been stated as follows:

Generally, mandamus lies only where there exists a clear legal
duty incumbent upon the defendant and a clear legal right in the
plaintiff to the discharge of such duty. The legal duty must usually
be a specific act of a ministerial nature, although occasionally
mandamus will lie though the act sought to be compelled is
discretionary. [Wayne Cnty v State Treasurer, 105 Mich App 249,
2515306 NW2d 468 (1981).]

The Secretary is the state official whose duty it is to implement the amendment provisions in the

Constitution. See MCL 168471 ef seq. 1t is the duty of the Secretary to preclude a ballot
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initiative from being placed on a ballot if, as here, the question is not eligible for the ballot in the
first instance. See Leininger, 316 Mich at 654-656; Scotr, 202 Mich at 643-646.

A writ of mandamus directing the Secretary not to place a question on the ballot is the
appropriate relief where the courts determine the proposal ineligible as a matter of law. See Mich
United Conservation Clubs, 464 Mich at 365-366. This Court has authority to determine the
lawfulness of particular proposals to amend the constitution, and once determined, can direct the
Secretary to carry out her clear legal duties of preventing submission of proposals to the voters.
Citizens, 280 Mich App at 287, 291.

In sum, mandamus is well recognized as the appropriate remedy for a party seeking to
compel action by election officials with respect to certification of initiative petitions.

B. The VNP Proposal is an attempted general revision of

the Constitution and may not be accomplished without
a constitutional convention.

1. Whether a proposal is an “amendment” or a
“revision” depends on both the quantity and
quality of the proposed changes.

The People have reserved to themselves the authority to modify the Constitution. Such
modification, however, “requires strict adherence to the methods and approaches included in the
constitution itself.” Citizens, 280 Mich App at 276 (emphasis added).

The Constitution provides three different methods by which its words may be changed.
First, Const 1963, art 12, § | provides that the legislature may propose an amendment and
present it to the electors. Second, Const 1963, art 12, § 2 permits an “amendment” to be
proposed by petition and approved by vote of the electors. Third, Const 1963, art 12, § 3
provides for a “revision” of the Constitution through a constitutional convention, with

subsequent approval by the voters of a new constitution or changes referred by the convention.
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An “amendment” under Const 1963. art 12, §§ | and 2 is not the same as a “revision”
under Const 1963, art 12, § 3. Citizens, 280 Mich App at 277, 295. The difference is described
in Citizens. There (in 2008), this Court found that a proposal submitted by a ballot question
committee called Reform Michigan Government Now! (the “RMGN Proposal™) constituted a
general revision that could not be accomplished through a ballot proposal. 7d, at 307,

In making its determination, the Citizens Court undertook a comprehensive review of
jurisprudence concerning the difference between an “amendment™ and a “revision.” In first

reviewing Michigan jurisprudence, it found that the Michigan Supreme Court long ago had

b2 A YT 493

explained that a “revision™ “‘suggests fundamental change,”” in contrast to an “amendment”
-which is a mere “‘correction of detail.’” Jd. at 296 (quoting Kelly v Laing, 259 Mich 212, 217;
242 NW 891 (1932)) (emphasis added). From Laing and another decision—Pontiac School
District v City of Pontiac, 262 Mich 338; 247 NW 474 (1933)—the court developed the proper
analysis: “the analysis should consider not only the gquantitative nature of the proposed
modification, but also the gualitative nature of the proposed modification.” Citizens, 280 Mich
App at 298. The analysis “must take into account the degree to which the proposal interferes
with, or modifies, the operation of government. . . . [T]he greater the degree of interference with,
or modification of, government, the more likely the proposal amounts to a ‘general revision.”™
Id

The Citizens Court then turned to jurisprudence from other states to both confirm and
elaborate the contours of this test. fd. at 299. Decisions from Delaware and Alaska applied a
similar “quantitative/qualitative” approach to distinctions between an “amendment™ (permissibly

submitted to voters as a ballot proposal) and a “revision™ {requiring a constitutional convention)

under analogous constitutional provisions of those states. See Citizens, 280 Mich App at 303-

9
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304 (discussing Bess v Ulmer, 985 P2d 979, 987 (Alaska 1999) (interpreting Alaska Const, art
13, §8 1, 2) and Opinion of the Justices, 264 A2d 342, 346 (Del 1970) (interpreting Del Const,
art 16, §8 1, 2)). In Bess v Ulmer, the Supreme Court of Alaska explained that, in determining
whether a particular question could be submitted to voters or required a convention, the “core
determination is always the same: whether the changes are so significant as to create a need to
consider the constitution as an organic whole.” Bess, 985 P2d at 987.
The Citizens Court also found particularly instructive several decisions from California.
See Citizens, 280 Mich App at 299, 303 (discussing McFadden v Jordan, 32 Cal 2d 330; 196
P2d 787 (Cal 1948) and Raven v Deulmejian, 52 Cal 3d 336; 801 P2d 1077 (Cal 1990)). In
McFadden, the California Supreme Court held that a proposed initiative entitled the “California
Bill of Rights,” which would have repealed or altered 15 of the 25 articles in the California
Constitution, added five new topics, and impacted the functions of the legislative and judicial
branches, constituted a “revision” rather than an “amendment.” McFadden, 32 Cal 2d at 345,
349-350. The McFadden Court pointed out that while the amendment procedure was “relatively
simple,” the constitution entrusted general revision to “the formidable bulwark of a constitutional
convention as a protection against improvident or hasty (or any ather) revision.” /d, at 347,
Subsequent decisions of the California Supreme Court found that a “revision™ can result
from a change to only a smalfl portion of the constitution if the change is fundamental. See
Raven, 52 Cal 3d at 342-343, 350-51. In Raven, the California Supreme Court found that an
initiative proposal affecting only a single article would have caused a fundamental change to the
Constitution by limiting the interpretive powers of the California judiciary. fd. at 354-335. The
proposal in Raven would have prevented California courts from interpreting the rights of

criminal defendants more broadly than interpretations applied to the federal Constitution. Id. at
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352. The court held that the initiative “substantially alter[ed] the substance and integrity of the
state Constitution” and thus was not a proper subject matter for a ballot proposal. Id. at 352,
355.% It further held that a quantitatively large change could constitute a revision even if not
qualitatively fundamental—*[sJubstantial changes [to the constitution] in either respect could
amount to a revision.” Raven, 52 Cal 3d at 350 (emphasis added).

The Citizens Court concluded by stating “[w]e agree with the reasoning of these
decisions and find them to be consistent with Michigan law. . . .” Citizens, 280 Mich App at
304. The Court summarized the Michigan test as follows:

[Tlo determine whether a proposal effects a “general revision™ of
the constitution, and is therefore not subject to the initiative
process established for amending the constitution, the Court must
consider both the quantitative nature and the qualitative nature of
the proposed changes. More specifically, the determination
depends on, not only the number of proposed changes or whether a
wholly new constitution is being offered. but on the scope of the

proposed changes and the degree to which those changes would
interfere with, or modify, the operation of government. [/d. at 305.]

Turning finally to the RMGN Proposal before it, the Citizens Court had little trouble
concluding that the proposal constituted a revision rather than an amendment. /d. Quantitatively,
the proposal affected four articles, 24 existing sections, and added four new sections. Jd.
Qualitatively, the proposal was multifarious and made fundamental changes to the structure of
government by altering legislative, judicial, and executive branch powers as well as the election
process itself. /d. at 306. The court held that “the proposal does not even approach the field of
application for the amendment procedure.” /d. at 305 (quotations omitted). The court issued a

writ of mandamus, finding “{tlhe substantial entirety of the petition alters the core, fundamental

* See also Amador Valley Joint Union High Sch Dist v State Bd of Equalization, 22 Cal 3d 208.
223; 583 P2d 1281 (Cal 1978) (*[E]ven a relatively simple enactment may accomplish such far
reaching changes in the nature of our basic governmental plan as to amount to a revision. . . .").
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underpinnings of the constitution,” and thus the “power of initiative established by Const 1963,
art 12, § 2, for amending the constitution does not extend to the RMGN initiative petition.” /d. at
307.

The Michigan Supreme Court affirmed this Court’s decision in Citizens Protecting
Michigan’s Constitution v Sec’y of State, 482 Mich 960; 755 NW2d 157, 157 (2008). A majority
of the justices, however, did not agree on the reasoning. Accordingly, as to the principles of law
discussed, the decision of this Court in Citizens is binding precedent. Tebo v Haviik, 418 Mich
350, 362; 343 NW2d 181 (1984).

As discussed in the following section, like the RMGN Proposal, the VNP Proposal also
alters the legislative, judicial, and executive branch powers specified in the constitution, and
makes sweeping changes to the election process as well. These are fundamental changes and
they would disrupt the basic structure of government. The same conclusion and result as
followed with the RMGN Proposal should follow here as well.

2. The VNP Proposal is a general revision of the

Constitution and thus not eligible for submission
to the voters through the initiative process.

a. The VNP Proposal is a revision under the
quantitative prong.

Application of the quantitative prong weighs conclusively in favor of a determination that
the VNP Proposal is a revision rather than an amendment. The VNP Proposal would impact all
three branches of Michigan government, changing the articles governing the legislative, judicial,
and executive branches, repealing or altering 11 sections. While the VNP proposal does not add

new sections, it inserts fully 22 new subsections in Const 1963, art 4, § 6.
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In any framing, the VNP Proposal is massive. It would change approximately 4,834
words” in the Constitution-—adding approximately 3,375 words and striking an additional 1,459
words, The 4,834 words changed in the VNP Proposal would comprise more than 25% of the
Michigan Constitution of 1963 as originally ratified® The exceptional size of the VNP Proposal
can be seen by comparing it to other amendments: Between 1963 and 2010, 31 amendments to
the Michigan Constitution have been adopted.” On average, each added a mere 559 words.® The
VNP Proposal, in contrast, adds more than siv times this average. to say nothing of the 1,459
words it deletes. Indeed, absent action by this Court preventing its placement on the 2018
general election ballot, the VNP Proposal would be the largest ever proposal submitted to voters

outside of the work of a constitutional convention.”

5 For comparison, the entire United States Constitution as originally ratified (i.e., without
counting subsequent amendments) was only 4,543 words.

§ As originally enacted, the 1963 Constitution was 19,203 words, See Citizens Research Council
of Michigan, Amending the Michigan Constitution: Trends and Issues, Special Report, at 2, (No.
360-03, March 2010) available at http/www.cremich.org/PUBLICAT/2010s/2010/rpt36003.pdf
(last visited April 16, 2018).

T1d. at 1-2.
$1d.

? For discussion of prior initiatives submitted to voters and the number of articles and sections
impacted, see Secretary of State, Initiatives and Referendums Under the Constitution of the State
of Michigan of 1963 (2008), available at
hitps://www.michigan.gov/documents/sos/Const_Amend_189834_7.pdf (last visited April 16,
2018).
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The voters of Michigan cannot constitutionally be asked to vote on such a measure.
Certainly, they should not be asked to do so without the benefit of the recommendation of a
constitutional convention as required by Const 1963, art 12, § 3.%

Under the Constitution, amendments are meant to be mere “correction[s] of detail,”
Citizens, 280 Mich App at 296 {(quotations omitted). They are not meant to be sprawling
compilations of changes, with multiple purposes that voters must decide to adopt or reject all at
once. As the California Supreme Court explained in McFadden, such proposals are unacceptable
for submission to the voters without a convention:

The proposal is offered as a single amendment but it obviously is
multifarious. It does not give the people an opportunity to express
approval or disapproval severally as to each major change
suggested; rather does it, apparently, have the purpose of
aggregating for the measure the favorable votes from electors of
many suasions who, wanting strongly enough any one or more
propositions offered, might grasp at that which they want, tacitly
accepting the remainder. Minorities favoring each proposition
severally might, thus aggregated, adopt all. Such an appeal might
well be proper in voting on a revised constitution, proposed under
the safeguards provided for such a procedure, but it goes beyond
the legitimate scope of a single amendatory article. [McFadden, 32
Cal 2d at 346 (emphasis added).]

 In addition to deciding on whether to recommend wholesale constitutional revision for

submission to the voters, constitutional conventions are empowered to “explain and disseminate
information about the proposed constitution” to the public. Const 1963, art 12, § 3. For the
1907-08 Convention, this included an “Address to the People” issued as part of the 1908 Report
of the Committee on Submission; this Address described major changes and explained the
Convention’s the reasons behind submitting them. For the 1961-62 Constitutional Convention,
this included a lengthy (109-page) pamphlet entitled “What the New State Constitution Means to
You: A Report to the People of Michigan by their Elected Delegates to the Constitutional
Convention of 1961-62," again explaining the process, purpose, and specific recommendations
of the Convention. Voters do not have the benefit of similar official explanatory materials when
considering whether to ratify an amendment,

14
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The language of Michigan’s Constitution supports this interpretation of the word
“amendment” as meaning a short correction to the existing constitution with a narrow purpose.
Const 1963, art 12, § 2 uses the word “amendment” in the singular ten times; it requires that each
“ballot . . . contain a statement of the puipose of the proposed amendment™—not the purposes.
Const 1963, art 12, § 2 (emphasis added). The VNP Proposal has multiple purposes and makes
multiple amendments.

State law confirms that an “amendment” is to be limited in scope. Unlike revisions
enacted through constitutional conventions, the purpose of a constitutional améndment, under
state law, must be susceptible to summarization in 100 words. See Const 1963, art 12, § 2; MCL
168.32(2). The VNP Proposal is too massive and too varied in its purposes to possibly be
summarized in 100 words in a way that will apprise the voters of its effects on their Constitution
in the manner contemplated by law. See Const 1963, art 12, § 2; MCL 168.32(2). The sheer
scale of the VNP Proposal similarly means that it could not have been reasonably summarized to
apprise persons signing a circulated petition of those same effects.!!

With these considerations in mind, there can be little doubt that the VNP Proposal works
a revision to the Michigan Constitution under the guantitative prong. Further, as is set forth

below, the qualitative prong also supports the VNP Proposal’s lack of ballot eligibility.

" In Citizens Protecting Michigan's Constitution, three justices of the Michigan Supreme Court
would have held that the RMGN Proposal’s size and multiple purposes made summarizing its
purpose in 100 words an impossibility, and that this provided an independent basis for
withholding the RMGN Proposal from the 2008 general election ballot. See 482 Mich at 960
(Cavanagh. Weaver. and Markman, 1., concurring). These justices noted that the 100 word
requirement in article 12, § 2 “establishes a clear limitation on the scope of constitutional
amendments under § 2." /¢, Because of the VNP Proposal is expansive and multifarious, it is
similarly unsusceptible to summary in 100 words in any manner that would meaningfully apprise
voters of its purposes.

15
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b. The VNP Proposal is a revision under the
gualitative prong.

i The VNP  Proposal creates a
“superagency,” in effect an additional
branch of government that combines
powers of all three branches, but is
shiclded from the checks and balances
built into the Censtitution,

Like the RMGN Proposal at issue in Citizens. the VNP Proposal has many purposes. The

VNP Proposal seeks to enact, among other things, the following major changes to the

Constitution:

Impact on Legislative Powers and Qversight

i

The VNP Proposal creates a 13 member “independent” redistricting commission in
the legislative branch and transfers to it all lawmaking powers over redistricting of
the Legislature and the Michigan congressional delegation. (Ex. 1, VNP Proposal, art

4. §6(1).)

Even though established in the legislative branch, the commission is vested with
“exclusive” control over redistricting and is not subject to the control of the
Legislature, (Ex. 1, VNP Proposal, art 4, § 6(22).)

The Legislature is stripped of control over commission appropriations and budgeting
measures; the proposal mandates that the commission shall receive a minimum of an
amount equal to 25% of the Department of State’s annual budget——more if the
commission alone determines it needs more. Further, the State is required to
indemnify commission members for costs incurred even if the Legislature does not
approve funds to do so, which is directly contrary to Const 1963, art 7, § 17. (Ex. 1,
VNP Proposal, art 4, § 6(5).)

The VNP Proposal precludes legislative oversight, and the powers of the secretary of
state are vastly expanded by placing that official in charge of the redistricting
commission and the selection of redistricting commission members. (And because
commission members are required to have no recent political experience, they will be
susceptible to the influence of the partisan-elected secretary of state). (Ex. 1, VNP
Proposal, art 4, § 6(2).)

Limitations on Executive Branch Oversight

5.

Commission members are accountable to no one but themselves and cannot be
removed by the governor under Const 1963, art 5, § 10, or disciplined by the Civil
Service Commission. (Ex. 1, VNP Proposal, art 5, § 2.)

16
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6.

The governor is stripped of all budgeting control over the commission; the governor
has no power to order expenditure reductions under Const 1963, art 5, § 20 as he or
she can for other agencies. (/d.)

The commission is vested with exclusive control over procuring, contracting, and
hiring staff, consultants, and lawyers. (Ex. {, VNP Proposal, art 4, § 6(4).)

Commission members are guaranteed a salary equal to 25% of the governor's salary,
and that amount may not be changed by any other body including the Legislature or
the Civil Service Commission. (Ex. I, VNP Proposal, art 4, § 6(5).)

Limitations on Judicial Powers

9.

The VNP Proposal vests original jurisdiction in the Michigan Supreme Court to
review redistricting plans for compliance with state and federal constitutional
requirements but strips the Supreme Court and the judiciary of the power to fashion a
remedy if a plan is found defective; the only allowable action is to return the plan to
the commission. (Ex. I, VNP Proposal, art 4, § 6(19).)

Changes to the Constitutional Criteria Governing Legislative and Congressional Districts

10.

.

12.

The VNP Proposal dispenses with the current requirement that districts be drawn
along county and municipal boundaries to the extent possible, a requirement that has
been in every Michigan constitution since 1835. (Ex. 1, VNP Proposal, art 4, § 6(13).)

The VNP Proposal also dispenses with the current mandatory requirement that
districts be compact. (Jd.)

Existing mandatory redistricting criteria (i.e., the requirement that districts follow
county and municipal boundaries) are scrapped and replaced with a laundry list (in
descending order of priority) of non-mandatory criteria beginning with “Districts
shall reflect the state’s diverse population and communities of interest” which is no
standard at all. “Reasonable™ compactness is last on the list and “consideration of
county, city, and township boundaries” is second to the last. (/d.)

. The VNP Proposal’s other new criteria may be impossible or nearly impossible to

implement: “Districts shall not provide a disproportionate advantage to any political
party” as determined by undefined “accepted measures of political fairness” of which
there are none that have been recognized by the courts. Similarly, the VNP Proposal
directs that districts shall not “favor or disfavor” incumbents without providing a clue
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as to what that actually means. (Jd.}?

Elimination of Direct Democracy Powers as to Redistricting

14. The VNP Proposal eliminates the right of the people to nullify a redistricting plan by
referendum or to repeal or modify a plan by citizens” initiative.?

Any one of these changes will present a serious modification to and interference with the
existing structures of the Constitution; taken as a whole, these changes unquestionably upend key
constitutional foundations and reorganize the operation of the entirety of state government. No
branch is spared—even the judiciary’s powers over redistricting (both as to review and remedy)
have been curtailed and displaced. The new commission is a “superagency -a chimera,™
helmed by a partisan-elected official in the executive branch (the secretary of state), but placed in
the legislative branch (albeit with no legislative control or oversight), and moreover, immune

from most types of remedial orders now available to the judicial branch. In this superagency, the

12 Another requirement that will be impossible to comply with is the mandate in the VNP
Proposal that the Secretary select each of the thirteen commissioners in a manner that “as closely
as possible, mirrors] the ... demographic makeup of the state.” See Ex. ], VNP Proposal, art.
VI, § 6(2)}(D)(ii). There are literally hundreds if not thousands of demographic characteristics
the Secretary can choose from, such as race, age, gender, income, military service, primary
language, disability, education level, occupation, marital status, sexual preference, union
membership, religious preference, or any other number of factors. The Secretary will be able to
choose in each cycle whatever factors best suit the Secretary’s political preference, but with only
I3 commission members, it will never be possible to “mirror” the “demographic makeup of the
state.”

B [n Const 1963. art 9. § 9, the Constitution provides that “[tlhe people reserve to themselves the
power to propose laws and to enact and reject laws, called the initiative, and the power to
approve or reject laws enacted by the legislature,” which power “extends only to laws which the
legisiature may enact under this constitution.” Because “exclusive” power over redistricting
would be reposed in the new commission, the VNP Proposal would also eliminate the People’s
direct power—a fundamental change.

4 Any mythical animal with parts taken from various animals. Chimera Definition,

OxfordDictionaries.com, https://en.oxforddictionaries.com/definition/chimera (last visited April
16, 2018).
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powers of all three branches are to be reposed, and many of the checks and balances otherwise
imposed on the three branches are rendered inoperative.

The creation of a new, independent agency—standing fully outside of the control of the
governor or the legislature—is contrary to one of the primary policies of the 1961-62
Constitutional Convention. By the late 1950s, the number of government agencies and questions
over the location of executive control had grown unwieldy, and there was little central control
over many of them. The executive branch contained some 120 agencies, many of which
exercised unsupervised control over affairs within their respective realms. Following a 1959
cash crisis and payless payday, the delegates to the Convention proposed new measures for the
streamlining of government by reducing such agencies to no more than 20 and for assuring

centralized oversight and management of agencies by a single executive.'® The VNP Proposal

15 As explained by the Michigan Supreme Court in House Speaker v Governor, 443 Mich 560,
562; 506 NW2d 190 (1993) with respect to the purposes of the 1961 and 1962 constitutional
convention: “Perhaps the biggest need for restructuring was in the executive branch, which,
before the new constitution, was composed of so many boards, commissions, and departments
that the executive branch lacked any kind of effective coordination or supervision.” The Court
explained further:

To give the Governor, at its head, some real control over the
executive branch, the convention delegates agreed that the
executive branch had to be given some logical structure. To
provide such structure, the constitution included a provision
mandating that all entities within the executive branch be allocated
among and within not more than twenty principal departments.
[{d. at 562-563 (footnotes omitted).]

[Footnote continues....]
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reverses these fundamental policy reforms made in the 1963 Constitution. The new commission
creates a new fiefdom with no ability of the voters to reign in its powers by ordinary political
means {except perhaps through yet another constitutional amendment),

ii. The VNP Proposal abandons core

redistricting criteria that have existed
since the State’s founding.

But perhaps most disruptive is the VNP Proposal’s impact on the election process itself.
Legislative districts are the building blocks of a representative government. The VNP Proposal
disrupts the very means by which the People’s representatives are chosen. Nothing is more
fundamental to the entire legislative process.'® For this reason, the Michigan Supreme Court
long ago recognized that “[a]ny change in the means by which the members of the Legislature
are chosen is a fundamental matter.” In re Apportionment of State Legislature-~1982, 413 Mich
96, 136-137; 321 NW2d 565 (1982) (emphasis added). In Citizens, this Court referred to
authority over and the means of redistricting as affecting the ‘“*foundation power’ of

government.” Citizens, 280 Mich App at 306.

The Court cited to the convention record for support. See id. at 562 n | and n 2 (“As one
convention delegate stated: ‘Reorganization is a must if the governor is to have a structure of
government such that he can maintain contact with the heads of his principal departments in such
a way as to not only know what is going on but to be able to give some supervision and direction
to the functioning of state government.”); see also id. at 582 n 28, 583 n 29 (citing further
convention statements). The 1963 Constitution similarly added a provision establishing a bi-
partisan legislative council to centralize and oversee bill drafting, research, and other services for
members of the Legislature. See Const 1963, art 4, § 15; see also 2 Official Record,
Constitutional Convention 1961, p. 2389 (“We felt, however, that there was a reason for adding
this provision in the constitution. in that it gave additional strength to the one single thing which
the legislature can do to make itself the strongest possible kind of a legislature, to go along with
the strong governor here in Michigan.”).

' The “Guarantee Clause” of the United States Constitution requires that every state have a
“Republican Form of Government.” US Const, art [V, § 4.
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The VNP Proposal both transfers the historical legislative power over redistricting to a
new commission, but also adopts nebulous and alien standards for the drawing of districts.
These new standards abandon the longstanding core redistricting criteria that district boundaries
follow existing county and municipal lines—criteria that have been imposed by every Michigan
Constitution since at least 1835.

As the Michigan Supreme Court explained:

We see in the constitutional history of this state dominant
commitments to contiguous, single-member districts drawn along
the boundary lines of local units of government which, within
those limitations. are as compact as feasible. [/n re Apportionment

of State Legislature—1982, 413 Mich at 140.]

As further observed by Justices Levin and Fitzgerald:

[Olne cannot deny that throughout its history Michigan has
remained firmly commitied to avoiding the fragmentation of
county lines and, more recently, . . . avoiding the fragmentation of
city and township lines. . . . [Clounty lines have remained
inviolate. The reason for following county lines was not the
“political unit” theory of representation but rather that each
Michigan Constitution has required preservation of the electoral
autonomy of the counties. [/n re Apportionment of State
Legislature-~1982, 413 Mich 149, 186-187; 321 NW2d 585 (1982)
(Levin and Fitzgerald, JJ., concurring).]

Indeed, “Michigan’s adherence to the principle that county and township lines should be
preserved in the creation of election districts dates back to the formation of the Nortlwest
Territory on July 13, 1787, and has been voiced in every Michigan constitution adopted since
that date.” [n re Apportionment of State Legislature—1982, 413 Mich at 129-130 n 18 tciting,
inter alia, Northwest Ordinance 1787, § 9; Const 1835, art 4, § 4; Const 1835, art 4, § 6; Const
1850, art 4, § 2; Const 1850, art 4, § 3; Const 1908, art 5, § 2; Const 1908, art 5, § 3) (emphasis

added).

INd Ev:¥0:€ 8T0Z/0T/S VOO W Aq dIAIFD3IYH



The framers of the current 1963 Constitution also emphasized the primary importance of
county lines. /d. at 131 n [9. As explained by the Supreme Court in /n re Apportionment of

State Legisiature--1982;

The overarching priority that the delegates to the constitutional
convention attached to the preservation of county units, while
discernible upon an examination of the final product of their
deliberations, is underscored by statements made on the floor of
the convention, . . . In speaking about the Senate plan, the majority
report fof the Committee on Legislative Organization] said * . . .
the county unit become[s) the major building block in creating
senate districts.” 2 Official Record, Constitutional Convention
1961, p 2036.

Insofar as the House plan was concerned, the majority report said:
“All house districts will follow county boundary lines. This is
recommended in order to assure citizens clearly identifiable and
traditionally recognized voting districts, and to conform to the long
established county organization patterns of many groups, including
the political parties. Many states follow county lines in districting,
and the weight of testimony heard by the committee
overwhelmingly favored continuing this practice in Michigan.” 2
Official Record, p 2036. [/d.]

The Supreme Court went on to quote Delegate Dehnke:

The paramount importance of the county line principle was also
discussed at length by Delegate Dehnke, himself a member of the
Committee on Legislative Organization, when he took the floor to
defend the majority report[:] “Now it has been recognized—it
became clear early in our proceedings before the committee—that
the delegates from both sides were agreed that it would not be
advisable to permit the cutting of counties in forming legislative
districts in either house. Practical considerations convinced both
groups that this would not be advisable and should not be done if it
could possibly be avoided. Counties, of course, are not sovereign
entities. I don’t know of anyone who claimed that they were. But,
historically, our counties have been formed for the convenience of
the state, to facilitate the administration of government. They may
be said to be the agents of the state, as a convenient unit for the
administration of state laws and the maintenance of law and order;
for judicial administration, for welfare administration, for keeping
records of deeds, probates and so on.” 2 Official Record, p 2099.
{d.}

]
(%]

S AHDTY

INd Ev:¥0:€ 8T0Z/0T/S VOO W Aq dIAIFD3TYH

e
P
e

d



The Supreme Court also pointed out that preserving county lines was more important to the
framers than other redistricting criteria including compactness, uniformity, and squareness:

When comments such as these are taken into account, there can be
little room to doubt that the integrity of county lines was a
principle of prime importance to the framers of the 1963
Constitution. The primacy under the 1963 Constitution of the
county-line requirement is such that it takes precedence over the
other criteria of preserving city and township lines (in those few
instances where they cross county lines), compactness, uniformity
and squareness. [/d.]

The Supreme Court—in adopting the integrity of county and municipal lines as the Court’s own
primary goal for drafting the 1982 apportionment plan--went on to explain, quoting delegate W.
F. Hanna, the benefits of following county and municipal lines, including minimizing the
potential for gerrymandering:

The provisions of the 1963 Constitution requiring that election
districts be organized along county, city and township lines to the
extent possible (i) enable voters living in a particular community to
combine their votes more effectively to elect a representative from
that area, (ii} facilitate the conduct of the election by reducing the
number of precincts and special ballots, (iii) tend to preserve
existing political party organizations, and (iv) limit the potential
Jor gerrymandering. [Id. at 133 n 20 (emphasis added).]

Ten years later, the Supreme Court reiterated the importance of honoring jurisdictional
lines “in order to foster effective representative government.” In re Apportionment of the State

Legislature~-1992, 439 Mich 251, 252; 483 NW2d 52 (1992)."

"7 In 1981-82, the Michigan Supreme Court was called upon to draft redistricting plans for the
state legislature because the legislature and the governor were unable to agree on plans. The
court established detailed redistricting criteria and rules premised on the constitutional
preference for drawing district lines along county and municipal boundaries. These criteria came
to be known as the “Apol Standards,” named after the special master retained by the court in
1982. The Apol Standards were utilized by the court in 1982 and again in 1992 after both

Mich at 140-141; In re Apportionment of State Legislature—~1992, 439 Mich 715, 720-722; 486
NW2d 639 (1992). [Footnote continues...]
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The VNP Proposal, as detailed above, does much more than just depart from the principle
of following county and municipal lines. It restricts powers of the courts to review plans, of the
governor to remove public officers and control budgetary matters, and of Legislature (and the
people themselves, for that matter) to make revisions to redistricting plans after their initial
adoption by the VNP commission. [t shifts the locus of power over redistricting decisions to an
entirely new unelected body, and supplies an alien set of novel criteria for that body to use.
According to the Supreme Court, “[a]ny change in the means by which the members of the
Legislature are chosen is a fundamental matter.” See fn re Apportionment of State Legislature-~
1982, 413 Mich at 136-137. The VNP Proposal is not limited to a single change in the means by
which members of the legislature are chosen; it makes many such fundamental changes.

This last point is well illustrated by the decision in Citizens. In its decision on the RMGN
Proposal. this Court in Citizens highlighted one change in particular in explaining why the
proposal satisfied the “qualitative” prong of the revision versus amendment test:

The impact of the proposal on the operation of the three branches
of government, and the electoral process, is substantial. As just

The Apol Standards’ application to State House and Senate districts was codified in 1996. See
MCL 4.261. Congressional redistricting follows largely the same standards. See MCL 3.63
(adopted in 1999). The Apol Standards require single member districts, and require districts to
be areas of convenient territory contiguous by land. MCL 4.261(a)-(c); see also MCL 3.63(c)(i).
They further specify that State House and Senate districts shall have population not exceeding
105% and no less than 95% of the ideal district size, with even smaller variation (102% to 98%)
permitted in cities or townships with more than one district. MCL 4.261(d), (i). The Apol
Standards establish a hierarchy for their application. MCL 4.261(e)-(h); see also MCL
3.63(c)(i)-(ix). First, “district lines shall preserve county lines with the least cost to the principle
of equality of population.” MCL 4.261(e); see also MCL 3.63(c)(ii) (“Congressional district
lines shall break as few county boundaries as is reasonably possible.”). Second, the Legislature
should aveid breaking municipal boundaries to the extent possible. MCL 4.261({f)-(g): see also
MCL 3.63(c}(iv). Only when necessary fo stay within the range of allowable population
divergence may the Legislature break municipal lines. MCL 4.261(h); see also MCL 3.63(c)(v).

The Apol Standards will be abandoned if the VNP Proposal is adopted.
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one example, the proposal strips the Legislature of any authority to
propose and enact a legislative redistricting plan. It abrogates a
portion of the judicial [sic, legislative] power by giving a new
executive branch redistricting commission authority to conduct
legislative redistricting. [t then removes from the judicial branch
the power of judicial review over the new commission’s actions.
We agree with the Attorney General that the proposal affects the
*foundation power” of government by ‘“wresting from” the
legislative branch and the judicial branch any authority over
redistricting and consolidating that power in the executive branch,
albeit in a new independent agency with plenary authority over
redistricting. [Citizens, 280 Mich App at 306.]

As with the RMGN Proposal in Citizens, this Court should find that the expansive and
fundamental changes of the VNP Proposal—including but not limited to changes displacing
county lines as the primary criteria of redistricting—are too disruptive to the structures of
government to be achieved as an amendment. These changes are not some mere “correction of
detail,” Cirizens, 280 Mich App at 296 (guotations omitted), but a general revision of the
Constitution, and a writ of mandamus should issue to prevent the VNP Proposal from being
placed on the ballot.

C. The VNP Proposal violates the requirement that

petitions republish all provisions that would be altered
or abrogated by a proposed amendment.

1. State law requires that all portions of the
comnstitution that are “altered or abrogated”
must be published as part of the circulated
petition,
To properly inform voters, the Constitution requires publication before election of all
constitutional provisions that a proposed constitutional amendment would alter or abrogate.
“Such proposed amendment, existing provisions of the constitution which would be altered or

abrogated thereby, and the question as it shall appear on the ballot shall be published in full as

provided by law.” Const 1963, art 12, § 2. Pursuant to the power granted by the Constitution to
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prescribe the requirements for petitions, the legislature “extendfed] the educational function of
this requirement to persons signing petitions™ as well. Ferency v Sec’y of State, 409 Mich 569,
592;593; 297 NW2d 544 (1980). Thus, in section 482 of the Michigan Election Law, the
Legislature has required that “[i]f the proposal would alter or abrogate an existing provision of
the constitution, the petition shall so state and the provisions to be altered or abrogated shall be
inserted. . . .” MCL 168.482(3).

These requirements are aimed at ensuring that all petition signers and, potentially,
eventual voters “are fully informed of the [e]ffect™ of the petition they are being asked to sign.
See, e.g., Carman v Sec'y of State, 384 Mich 443, 454; 185 NW2d | (1971). That is, these
protections “advise the elector” as to the constitutional changes being made by the petition he or
she is being asked to support. Coalition to Defend Affirmative Action & Integration v Bd of State
Canvassers, 262 Mich App 395, 401; 686 NW2d 287 (2004) (quotations omitted). Without these
protections, a petition signer would sign a petition without understanding the impact of doing so,
thereby inadvertently supporting a proposition with which he or she does not understand or
actually agree.

2. A provisien is abrogated when it is rendered a
nullity.

Before turning to the multiple, specific provisions of the existing Constitution abrogated
by the VNP Proposal but not republished in the petition, Plaintiffs provide a brief summary of
how the term “abrogated™ has been defined by the Michigan Supreme Court. A proposed
amendment “abrogates an existing provision when it renders that provision wholly inoperative.”
Protect Our Jobs. 492 Mich at 773 (emphasis added). An existing constitutional provision is

rendered wholly inoperative “if the proposed amendment would make the existing provision a
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nullity or if it would be impossible for the amendment 1o be harmonized with the existing
provision when the two provisions are considered together.” /d. at 783 (footnote omitted).

The Michigan Supreme Court has explained that the potential of abrogation is high where
existing provisions of the Constitution confer exclusive or complete control on a particular
person or entity:

Determining whether the existing and new provisions can be

harmonized requires careful consideration of the actual language

used in both the existing provision and the proposed amendment.

An existing provision that uses nonexclusive or nonabsolute

language is less likely to be rendered inoperative simply because a

proposed new provision introduces in some manner a change to the

existing provision. . . . [A] proposed amendment more likely

renders an existing provision inoperative if the existing provision

creates & mandatory requirement or uses language providing an

exclusive power or authority because any change to such a

provision would tend to negate the specifically conferred

constitutional requirement. [/d.}
The analysis is also a granular one, and “requires consideration of not just the whole existing
constitutional provision, but also the provision’s discrete subparts, sentences, clauses, or even,
potentially, single words.” Id. at 784 (emphasis added).

This principle was applied by the Michigan Supreme Court in Protect Our Jobs. There,
the Court considered, among other initiatives, a proposal to amend the Constitution to establish
eight casinos at specified locations (the “Casino Proposal™). fd. at 775. The Casino Proposal
would have added language requiring that “[a]ll [eight] of the casinos authorized by this section
shall be granted liquor licenses issued by the state of Michigan. . . .” Id. at 790 (quotations
omitted) (emphasis omitted). The petition circulated in support of the Casino Proposal failed,
however, to republish Const 1963, art 4, § 40, which states that the “liquor contro! commission

which . . . shall exercise complete control over the alcoholic beverage traffic within this state.”

Const 1963, art 4, § 40 (emphasis added): Protecr Our Jobs, 492 Mich at 791,
27
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The court in Protect Our Jobs held that the absolute language of Const 1963, art 4. §
40—conferring  “complete control” on the liquor control commission-—necessarily
communicates exclusivity of control, and that “any infringement on that control abrogates that
exclusivity; an amendment that contemplates anything less than complete control logically
renders that power in § 40 inoperative.” Protect Our Jobs, 492 Mich at 790-791. Because the
proposed addition in the Casino Proposal would “nullify the complete control” of the liquor
commission, the court held that republication was required. /d. at 791. It did not matter that the
abrogation of the “complete control” was slight--the court explained that “[e]ven though the
amendment affects only a small fraction of the power to control alcoholic beverage traffic, which
power itself is only a portion of Const 1963, art 4, § 40, a provision of § 40 has been negated
and, thus, abrogated, thereby requiring republication of the entire constitutional section.” [d. at
791 n 32. The failure of the circulators of the Casino Proposal to republish Const 1963, art 4, §
40 as part of the circulated petition was thus a fatal violation of MCL 168.482(3), and the court
prevented the entire Casino Proposal from reaching the 2012 general election ballot. 7d. at 791.

The legal principles enunciated in Protect Our Jobs are controlling here,

3, The VNP Propesal petition failed to republish
multiple provisions of the existing Constitution
that would be abrogated if the Proposal is
adopted.

The same fatal flaw that existed for the Casino Proposal in Protect Our Jobs is present in
the petition that circulated the VNP Proposal, but multiple times over. That is, the VNP Proposal
has failed to republish several sections of the existing Constitution even though absolute or

exclusive provisions in these sections will be nullified by the Proposal’s adoption. These include

the following:
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a. Const 1963, art 6,§ 13

Existing Const 1963, art 6, § 13 provides in relevant part as follows:

§ 13, Circuit courts; jurisdiction, writs, supervisory control
over inferior courts.

Sec, 13. The circuit court shall have original jurisdiction in all
matters not prohibited by law. . . . [Const 1963, art 6, § 13
{emphasis added).]

Conversely, article 4, § 6(19) of the VNP Proposal, if adopted, will provide, in relevant part:

(19) THE SUPREME COURT, IN THE EXERCISE OF
ORIGINAL  JURISDICTION, SHALL DIRECT THE
SECRETARY OF STATE OR THE COMMISSION TO
PERFORM THEIR RESPECTIVE DUTIES, MAY REVIEW A
CHALLENGE TO ANY PLAN ADOPTED BY THE
COMMISSION, AND SHALL REMAND A PLAN TO THE
COMMISSION FOR FURTHER ACTION IF THE PLAN FAILS
TO COMPLY WITH THE REQUIREMENTS OF THIS
CONSTITUTION, THE CONSTITUTION OF THE UNITED
STATES OR SUPERSEDING FEDERAL LAW. [Ex. 1, VNP
Proposal, art 4, § 6{19) (emphasis added).]

Like the provision conferring “complete control” over liquor licensing to the liguor
control commission in Protect Our Jobs, Const 1963, art 6, § 13 confers original jurisdiction in
“all matters not prohibited by law™ on the circuit court and is exclusive and absolute. Const
1963, art 6, § 13 (emphasis added). The proposed amendment would divest the circuit court of
its exclusive original jurisdiction, not by law'® but by a constitutional amendment. Const 1963,
art 6, § 13 cannot be harmonized with the VNP Proposal’s conferring of original jurisdiction on

the Supreme Court, and Const 1963, art 6, § 13 thus would be abrogated by the VNP Proposal.

'¥ The phrase “prohibited by law” refers exclusively to prohibitions provided by the Legislature.
See People v Bulger, 462 Mich 495, 509; 614 NW2d 103 (2000) (“[Tlhis Court has consistently
held that the use of the phrase ‘provided by law’ in our constitution contemplates Jegislative
action.”), abrogated on other grounds by Halbert v Michigan, 545 US 605 (2005).
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The VNP Proposal does not republish Const 1963, art 6, § 13, and thus does not comply
with the requirements of Michigan law. See MCL 168.482(3).

b. Const 1963, art 1,§ 5

Existing Const 1963, art 1, § 5 provides in relevant part as follows:

§ 5. Freedom of speech and of press.

Sec. 5. Every person may freely speak, write, express and publish
his views on all subjects, being responsible for the abuse of such
right. . . . [Const 1963, art 1, § 5 (emphasis added).]

Conversely, article 4, § 6(11) of the VNP Proposal, if adopted, will provide, in relevant part:

an THE COMMISSION, ITS MEMBERS, STAFF,
ATTORNEYS, AND CONSULTANTS SHALL NOT DISCUSS
REDISTRICTING MATTERS WITH MEMBERS OF THE
PUBLIC OUTSIDE OF AN OPEN MEETING OF THE
COMMISSION, EXCEPT THAT A COMMISSIONER MAY
COMMUNICATE ABOUT REDISTRICTING MATTERS WITH
MEMBERS OF THE PUBLIC TO GAIN INFORMATION
RELEVANT TO THE PERFORMANCE OF HIS OR HER
DUTIES IF SUCH COMMUNICATION OCCURS (A) IN
WRITING OR (B) AT A PREVIOUSLY PUBLICLY NOTICED
FORUM OR TOWN HALL OPEN TO THE GENERAL PUBLIC.
... [Ex. 1, VNP Proposal, art 4 § 6 (emphasis added).]

The existing rights conferred in Const 1963, art 1, § 5 are both exclusive and absolute—
“every person” may speak on “all subjects.” The proposed amendment, if approved, would
restrict the commission, its staff, attorneys, and consultants'® from discussing any “redistricting

matters™--not merely commission activities, but even redistricting matiers in other states or

¥ Governmental employees “do not forfeit their constitutionally protected free speech interest by
virtue of accepting government employment.” Shirvell v Dep 't of Attorney Gen, 308 Mich App
702, 732; 866 NW2d 478 (2015). When and whether a public employee’s speech is protected by
the constitutional guarantee of free speech is subject to a content-specific balancing analysis,
including whether the employee is speaking “as a citizen upon matters of public concern” or only
on matters of personal interest, and whether the government can show sufficient justification for
its restrictions related to its purposes as the employer. See id. at 733-736. The VNP Proposal
would dispense with this framework, barring speech on all “redistricting matters” regardless of
content or context.
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appellate court or local redistricting not altered by the proposed constitutional smendment-—
outside of a public meeting, or in certain limited circumstances, in writing. The proposed
restrictions on the liberty of speech would extend beyond to matters beyond Commission
activities. and in any event, cannot be harmonized with and are thus incompatible with the
existing protections for unrestricted speech conferred by Const 1963, art 1, § 5.

The VNP Proposal does not republish Const 1963, art 1, § 3, and thus does not comply
with the requirements of Michigan law. See MCL 168.482(3).

¢, Const 1963, art 9, § 17

Existing Const 1963, art 9, §17 provides in relevant part as follows:

§ 17 Payments from state treasury.

Sec. 17. No money shall be paid out of the state treasury except in
pursuance of appropriations made by law. [Const 1963, art 9, § 17
(emphasis added).] '

Conversely, article 4, § 6(5) of the VNP Proposal, if adopted, will provide, in relevant part:

8y . . . EACH COMMISSIONER SHALL RECEIVE
COMPENSATION AT LEAST EQUAL TO 25 PERCENT OF
THE GOVERNOR’S SALARY. THE STATE OF MICHIGAN

SHALL INDEMNIFY COMMISSIONERS FOR COSTS = A
INCURRED /F THE LEGISLATURE DOES NOT APPROPRIATE iy B
SUFFICIENT FUNDS TO COVER SUCH COSTS. {Ex. 1, VNP - (I%
. x = ° R i
Proposal, art 4 § 6(5) (emphasis added).] z% <
The existing constitutional provision affected (Const 1963, art 9, § 17) is both exclusive g g
o
and absolute—"no money shall be paid” from the state treasury in the absence of an i $<7
e
PN
appropriation made by law. This provision is incompatible with the proposed requirement that 3 Cz)
e
the State of Michigan compensate and indemnify commissioners for costs incurred even in the i >
NIRECL
absence of an appropriation. That incompatibility would render existing Const 1963, art 9, § 17 éfg g
3\»5 ~
a nullity, and thus abrogate Const 1963, art 9. § 17. — B
vy 00
S,; w
)
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The VNP Proposal does not republish Const 1963, art 9, § 17, and thus does not comply
with the requirements of Michigan law. See MCL 168.482(3).

d. Const 1963, art 11, § 1

Existing Const 1963, art [ 1, § 1 provides in relevant part as follows:

§ 1 Oath of Public Officers.

Sec. 1. All officers, legislative, executive and judicial, before
entering upon the duties of their respective offices, shall take and
subscribe the following oath or affirmation: I do solemnly swear
{or affirm) that I will support the Constitution of the United States
and the constitution of this state, and that I will faithfully discharge
the duties of the office of .......... according to the best of my
ability. No other oath, affirmation, or any religious test shall be
required as a gualification for any office or public trust. [Const
1963, art 11, § | (emphasis added).]

Conversely, article 4, § 6(2) of the VNP Proposal, if adopted, will provide, in relevant part:

2y COMMISSIONERS SHALL BE SELECTED THROUGH
THE FOLLOWING PROCESS:

(A) THE SECRETARY OF STATE SHALL DO ALL OF THE
FOLLOWING:

k%

(IlI} REQUIRE APPLICANTS TO ATTEST UNDER OATH
THAT THEY MEET THE QUALIFICATIONS SET FORTH IN
THIS SECTION; AND EITHER THAT THEY AFFILIATE
WITH ONE OF THE TWO POLITICAL PARTIES WITH THE
LARGEST REPRESENTATION IN THE LEGISLATURE
(HEREINAFTER, “MAJOR PARTIES”) AND IF 80, IDENTIFY
THE PARTY WITH WHICH THEY AFFILIATE, OR THAT
THEY DO NOT AFFILIATE WITH EITHER OF THE MAIOR
PARTIES. . . . [Ex. I, VNP Proposal, art 4. § 6(2) (emphasis
added).]

1P|

g

o

B

The VNP Proposal would require any person applying to become a commissioner to
attest under oath that he or she meets the qualifications for the office of commissioner. The
existing provisions of Const 1963, art 11, § 1 are both exclusive and absolute—“no other oath

shall be required” as a qualification of assuming office. The two provisions are incompatible.
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The proposed oath requirement for persons seeking to qualify as a commissioner cannot be
harmonized with the one-oath mandate of the existing Constitution. The adoption of the former
would render the latter a nullity, and abrogate the existing oath provision.
The VNP Proposal does not republish Const 1963, art 11, § 1. and thus does not comply
with the requirements of Michigan law.?® See MCL 168.482(3).
4. The failure te republish abrogated sections in the
petition circulated by VNP precludes placement

of the VNP Proposal on the 2018 general election
ballot.

Omission of any one of the above abrogated provisions of the existing Constitution is
fatal to the VNP Proposal. A petition is invalid if it fails to republish even a slight abrogation of
the Constitution’s existing language. Protect Our Jobs, 492 Mich at 784, 791.

As with the Casino Proposal in Protect Our Jobs, this Court again should direct that the
VNP Proposal was not properly circulated as required by MCL 168.482(3), and thus that it is
incapable of being submitted to the voters. The Secretary should be directed to carry out that

determination.

% Because of the sweeping nature of the VNP Proposal, other examples could be found. For
example, the VNP Proposal would abrogate—without republishing—Const 1963, art 11, § 5,
which section states that the Civil Service Commission shall have authority to regulate “all
conditions of employment in the classified service.” Const 1963, art 11, § 5. Conversely, the
VNP Proposal states that “no employer shall discharge ... any employee because of the
employee’s membership on the commission or attendance or scheduled attendance at any
meeting of the commission.” Ex. |, art 4, §6(21). In the event a commission member is selected
from among the employees in the classified service, the Civil Service Commission’s exclusive
authority over “all conditions of employment™ will no longer be exclusive; it could not, for
example, authorize disciplinary action against a state employee for repeatedly missing work to
participate in the affairs of the redistricting commission.
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Iv. CONCLUSION

The VNP Proposal is an attempt to make general revisions to the Michigan Constitution
by amendment, which may not be done without holding a constitutional convention. Const
1663, art 12, § 3.

Further, the petition circulating the VNP Proposal failed to publish all altered and
abrogated provisions of the existing Constitution as required by state law. MCL 168.482(3).

For both of these independent reasons, the VNP Proposal is not eligible for inclusion on
the 2018 general election ballot. A writ of mandamus should issue directing the Secretary and
Board to reject the Petition and further directing the Secretary and Board not to place the VNP
Proposal on the ballot for the 2018 general election.

V. RELIEF REQUESTED

WHEREFORE, Plaintiffs respectfully request that this Honorable Court:

A. Determine, after plenary review, that the VNP Proposal is not ballot eligible and
thereafter issue a writ of mandamus to the Secretary and Board directing them to reject the
Petition and further directing them not to place the VNP Proposal on the ballot;

B. Grant exceptional issuance of this Court’s judgment, pursuant to MCR 7.215(F)(2);
and

C. Grant Plaintiffs such other and further relief as is equitable and just.
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Dated: April 25,2018

LANSING 37874-2 530314v15

Sl

L]

Respectfully submitted,
DICKINSON WRIGHT PLLC

By: /s/ Peter H. Ellsworth

Peter H. Ellsworth (P23657)
Robert P. Young (P35486)
Ryan M. Shannon (P74535)
Antorneys for Plaintiffs

215 S. Washington, Suite 200
Lansing, MI 48933
(517y371-1730

Eric E. Doster (P41782)
DOSTER LAW OFFICES PLLC
Attorneys for Plaintiffs

2145 Commons Pkwy

Okemos, Ml 48864-3987
(517)y977-0147
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The croposel, I adoplad, would F Astichy 1Y, Sactions § theough 8, Artitle ¥, Sedlions 1, &, and 4 Aicls Vi, Soctions 1 ams 4 as
follows {new lsnguege captialzeg. dideted languigs strek i with g Sasp

Ariicls ¥ - Logisiathve Branch

§ 1 Legisiathve powse,

Hea, 1. EXCEPT T0 THE SXTENT LIMITED OR ABROGATED BY afTICLE §, SECTION £ OR ARTICLE v SRUTION 2, Fibe legisialive
poves of the Siate of Michigan i vaaled b sonnia and & house of aprasaniatives.

$ 2 Sanatory, numbar, erm,

Sec. L. The sanate shall conyial of 38 ers U Be slected fovn gingle membar disiicts 1 e sarne elention 3% e govemer fov fouryaw
Iorma eoncsatent with the ferm of Officy of the governas,

o
AT TR

£ srosatodk tharatmteiord PRy " Bosroto R ST R cptapedybi 250 bash P . ccododntnint &
g RO PRSI ¥ &3 B RN ONERE RS P -R0 SRR ISR R

B Soamobuotlie b . & s $aod, oot Bk £.45 FIRPL) ek N g

CHLIRPEPINRE-BE 5o TRCRIS SR NS R PPN FEEINe RRYEP BEIROVR PR
[y 2 s Eamoagrorningd s Ao pmeondreniityd 3 2 ierTlioddonndy 2 FETY
o i i e g & ReAe gt RIS OEND PP ¢ PR S RE PURINRGR- T e
2 oS samdonsard e 3 Srcoridianoals

FENE SRR S R Fodt s S e VR ERIPIOCTOY

: P .y £ mboinbmdls . NN Sttt orirond .
i grngthe-sinle-inio R dea WERR UL udvei-de qprrrmrantidy-dine Pk
. Y : 4 Sl PN o oo Sonor-cpsnth o vt gadostond ; "
#3 i ormare appor oeh-festher sl oo Rl o E- e thosy Sk the-fotelay
S P " i 4 B ebaseorkerd 4 2o b et PP o s 5
factonrelansh e to-ue-botal i fpotentrad-dun-tinlerens dethey e AP RO SURACERERY :
ol B anbsach i P SR 5 Gasirarited Seomgiiatoibumndendh 5 s :
b g iR gaenvtorsiewiich-this-ohwirof wrgeditied-sheit Erdng-vash By :
B Shoiorthond ‘ P PRI IR " & Feaaod 4
TN TR O RO $34) WY RERes ]
4 o 54, AR o £ B bl B, 8o Snet A, S 3 - 8, R 0 i
& u”,gw omr-43 e {mesorsuhalibe B ERE1G e e viivat-ihe-ioinhapnes
. 3 200 o At % oriaget " e meniradh
Sptioraaiausly beasdo-terbaat arierratihe-ahed Heihe poseast winds Shunhe B
. P . < ot . . Sl e 5
b dprepadivel-bisty irdeas FHRAnS TP B
B ga-noaivwe pnesibie 5% ﬂw?%mmwéwmwm&wwaw
P < £ o sidicoreosh P St
i-thuee-dhveer X wil-netbesdivreduriessihereirpiiwmearanmpiraiivihe pbme

e 5 sttod enthtasSinsd rnrb don et s neiidetotma i Sonlempicnl S i &
$3y worithed- S tar-arvnore raeshit-te-dhvideninier g Fiospeny by aived-Reas-eely

ie-Bybahat-nebboiens e 75 a2 3 el o it Y
QuEtEs Bidahat-netbo-iosn s PTG R (Ezs by v iyl ing dhergoa Sgt
ey ek v&mmt& Bonchil AN

oob-Bach suth ~.WM sheod foboe % ity o i et e

3B %,
1y Berthan snakenaiio e L SR

§ 3 Rapresaniatives, sumbsr, Lo conligalty of districts.

Sae, 3. The house of mprasantatives aball congist of 110 menbers &kx;:m: e !wyexr BN hw xmgsg by eHiudricts appevtionad oo &
nusiy of pepulntion 25 pravided in i anlichy, Treediniesirabei F et e Pebavy sy Sop-dusenthe

1, S et A
G sresseingloand umww

wv-mm m#«m%mw dpnetivget e Sareeaddiverg v
YA PR e Lo pare d-dtveriianipest AN RN

fioead O
[ are-inchutonty nww {enmmerasvenmniwotoreg o 3 #
s N ;
seoHtyer fednnrreron wrewaloctiees-Bensevendenie MW o
et ornth " 14 .
meemm Sy i weior sl bt

" s oot
Rysprore erbopge fovaenrn
5 Bt " . e s § .
o % il pres g R T R Y B8N o8 Sidostaaiiy
TP % A, Sl 5 3 5 i,
B greneorr Pdnvrobpog byt herertorporians
Dhniriats ok Y &
wodyingie-ommdy-neey G B R PR e
o i R S oot 5o, onds
ST PR ettty e eps
St alotaepdmdionbriaotapt it : N bt Bl e oo S 25 rsd
RS TET-FER DIRTgr e Lo Cg it y e v oy s BRI ST TRt sardrrriee-thar-t il
oottt S 5 orenth Socnpmodd y iond
B e b trerrep mrserivgii o o3 R S o
P PR Y " ool st ot Sl S sk
ety W@w rateieh st fdter Cit wnd 2 PRI WP Eoved-ahetbe-rmmpried-of goevect dosch
5 oo ok
nesiy P R P BRI Ar S RO
25
& R i
5 " st " " st it iorbommoionl N
Aerprep e sreharere-tnaone oty S yeenore- AT R REY wivgid weekoratongier
Aot . niond Y
R oo exfiveisngto-cesrby-fiene
P . s ;
& ETREPRET- 2
P 5 Sonchaiect b it
Fodty .mms - R RE 248 ol de-ie M,.wu BE-ensd - wteed- ke et eped-wd
ida o B ntb 3. % ] F U LNy 0 ool e S b linds - $ 3
by o Vgl et % o3 % disieiel-rimr ity ol et oo
St bngononti £t oy S il AR antiodn it abogsls b iropd Yoo
2 dy s abithe ,3 Fogr stiotiiu o vishehiclihainadery sbalbecon stedt-dns R
Wdi e, Xy 2 Jns i Ll D Lotnte 4 3 Borsazphadionteormndadsioon i Sdx b £, X,
bepdd g 2rfghden-ir s ity et rbogrpo st Gesleiu-shnitburesiheefvaaloomonepe
PR :
fridolavabarens gy
Shergonde i 5 Sbeeds 5 4 § g PRI
Soe-briadand-orsetray 2 Ry g4 sy bashreirigyaosearprast:

8% SKSE&“&NQE%T CITREENS ﬁﬁm&?ﬁim%ﬁ COMBISSION FOR STATR LEGIRLATIVE AND CONGRESBIDHAL DISTRICTS.

dandnbadl
TR L3

Son. 8.

{13 A INUEPENDENT QIMIZENS REIETRICTING COMMISEION FOR STATE LEGISLATIVE AND CONGRESRIONAL DISTRICTS
HEREMAFTER, THE "COMMISSION} IS HEREEY E5TABLISHED AS A PERMANENT CORMISSION 1 THE LEGIRLATIVE BRANCH.

€ 8T0Z/0T/S VOO A9 aaA 1303y

0-

INd €V



o P

A

o

THE LOMRASSION SHALL CORRST OF 13 COMMUSHIONERS: THE COMMSSION SRALL AROPT A REMSTRICTING PLas FOR BACH
QF THE FOLLINING TYPES OF (ISTRIDTR STATE SENATE DISTRICTS, STATS HOUSE OF AEPRESENTAVIVE DISTRICTE, AND
SONGRESHIONAL ISTRICTS. BACH COMMIZRIONER SHALL

(A) BB REGISTERED AND BUSELE TO vOTE I THE BTATR OF MICHIBSN,
(R} NOT QUNRENTLY RE OR 1N THE PAST § YEARS RAVE DEEN ANY OF THE FOLLOWING:
14 DECLARED CANDIOATE FOM PARTISAN FEDERAL, STATE, DRLQCAYL OFFICE,
#15AR BLEQTED QEFICIAL TO PARTIRAN FEDERAL, STATE, OR LOCAL GFFRCE;
{61} AN DFFICER OR MEMBER OF THE GOVERMNG S00Y OF A NATIONAL, STATE, OR LUCAL POLITICAL PARTY.

A PAID CONSULTANT OR BEMPLOYEY OF & FEDERAL, SYATE, OR LOCAL SLECTED OFFICIM, OR FOUITICAL
CHNDIDATE, OF 8 FEDERAL, STATE, OR LODAL FOLITICAL CANDIDATE'S SAVFAIEN, OR OF APOUITICAL
ASTION COMMTTER:

1AM EMPLODVEER OF THE LEGISLATURE,

QIS AREY BERSON WHEY I8 REGITENEDAS A LOBSYIST AGENT WiTH THE MICHEGAN BUREAU OF SLECTIONS,
OFANY SMPLOYER OF SUCH PERSONIOR )

FVHTAN UNCLASSIMIED STATE BEMPLOVES WG S EXEMPT PROM CLARHIFICATION I $TATE Chal SERVICE
PURBUANT T ARTIOLE 5t SSCTION §, ERCEFT FOR EMPLOYEES OF COURTS OF RECORD, SMPLOYEEE OF
THE STATE INSTITUTIONS OF HIGHER SDUCATION, ANE SERSONS N THE ARMED FORCRS OF THE STATE;

2 HOT BE & PARENT, STEPPARENY, CHILD, STERCHILD, OR SPOUSE DF ARY INDRATUAL HISCURALIFED UNDER PART
{INBIOF THIS SECTHINIOR

03 NOT BE OTHERWIDE MBGUALIFIED POR APPOINTED OR BLEQTED OFFICE §Y THIS CONSTIVUTION,

53 FOR FIVE YEARS AFTER THE DATE OF APRGINTMENT, A COMMISSIONER 18 INBUGIBLE TO HOLD A PARTISAN
ELEOTIVE OFFICE AT THE STATE, COUNTY, CATY, VILLAGE, OR TOWNENIP LEVEL N MICHIAN,

£23 COMMISSIONERS S1ALL BE SELECTRE THROUGH THE FOLLDWING PROCRES:
43 THE QEURETARY OF STATE SHALL D0 AL OF THE FOLLOWING:

{1 MAKE APPLICATIONS POR COMMISRIOMER AVARLABLE TU THE GENERAL PLBLIC NOT LATER THAK
JANUARY 3 OF THE YRAR OF THE FEOERAL DEQENNIAL CENSUS THE SECRETARY OF STATE SHAUL
CIRCULATE THE APPLICATIONS I A MANNER THAT IWITES WIOE PUBLIC FARTICIPATION FROM DIFPERENT
REGIONS OF THE STATR. THE SECRETARYY OF STATE BHALALED MAK APPLICATIONS POR COMRHSRIONER
TOTEN THOUSAME MICHIAN REGISTERED VOTERS, SELECTED AT RANDOM, BY JANUANY 1 OF THE YEAR
OF THill FRUERAL DRCEMNIAL CENGUS. ’

{5} REGUIRE APPLICANTS 1O PROVDE A COMPLETRD APRLICATION,

1113 RECAHRE APPLICGANTS TO ATTEST UNDER SATM THAT THEY MEBT THE GUAUPICATIONS SET EORTH ¥
THIS RECTION; AND EITHER THAT THEY QEFILIATE WITH DNE OF THE TWO POLITICAL PARTISE WITHTHE
LARGEST REPRESENTATION 1N THE LEGISLATURE (HEREINARTER, "MAJOR PARTIRS ], AND IF 8G, IDENTIFY
TME RANTY WITH WRICH THEY APPRIATE, OR THAT THEY [0 NOT AFFRIGTE WITH SITHER OF THE MAIOR
PARTIES.

15 SUBJBCY T4 PART {2X03 OF THIS SECTION, THE SECRETARY OF STATE SHALL MAL ADDIHONAL APBUCATIONS FIR
COMMISSIONER TO MICHMISAN REGIBTERED VOTERS SELECTED AT RANDOM LNTR, 30 QUALIFYING AFFLICANTE THAT
AFFILIATE WITH ONE OF THE TWO MAIOR DARTIES HAVE SUBMITTED APPUCATIONS, 30 QUALIFYING APPLICANTR
THAY IDENTIPY THAT THEY APPILISTE 6aTH THE OTHER OF TRE TWO MAOR PARDES RAVE SUBMITTED APPLICATIONS,
AND 40 QUALIFYING APPLIDANTS THAT IDBNTIFY THAT THEY DO NOT AFRILIATE WITH §{THER OF THE TWO MA0R
PARTIES MAVE SUBLITTER APFLICATIONS, EAGH it RESPONSE TC THE MALINGS.

{5 THE SECRETARY UF STATE SHALL ACCERT APPLICATIONS FOR COMMESIONER UNTR JUNE € F THE YEAR OF THE v
FEDERAL DECENNIAL DERSUS, oy
5 BY JULY 3 OF THE YEAR OF THE FEDSRAL DECERNIA, CENSUS, PROM ALL UF THE ARPLICATIONS SUBRMITTED, THE £
JECRETARY OF STATE SHALL, gy

11} BLIVENATE INCOMPLETE APPLICATIONS AND SPRLICATIONS OF APPLICANTS WHO DO NOT MEET THE e

CHLALIFICATIONS 1N PARTS (1A THROUGH {130 OF THE SECTION BaSED SOLELY ON THE INFORMATION Ty
CONTAINGD IN THE APPLICATIONS:

%1
{1} BANDOMLY SELELT GOAPPLIZANTS FRONM BASH POOL OF AFRIUATING APPLICANTS AND 50 APRLICANTS {:;?
FROM THE POOL OF ROMAFFILIATENG SPRUIDANTS, 50% OF BACH POOL SHALL BE PUPULATED FROMTHE

TR IFVING APPLICANTS TC BUCH POOL WHO RETURNED AN ARRLICATION RAIL KD PURSUANT YO PART Zi4; gf“;,gw
OR HR)OF TS SECTION, PROVIDED, THAT IF FEWER THAN 30 QUALIFYING APPUICANTS AFFILIATED wWITH ~

& MAJIR BARTY DR PEWEH THAN 40 QUALIEYING NORAFRILISTING APPLICARTE NAVE APRLIED TO SERVE 0N e

THE COMMSSION [ RESFONSE T8 THE RARDUM MAILING, THE BALANCE OF THE POOL SHALL B8 in
POPULATED FROM TRE RALANGE OF QUALIFYING AFPLICANTS TO THAT BOOL. YHE RANDOM S880TI06 : )
FROCESS USED BY THE SEORETARY OF STATE 70 FiLL THE RELECTION PODLY SHALL USE ACCERTED o
STATIRTICAL WWEIEKTING METHDOR 1O ENSURE THAT THE FOOLE, A8 SLOSELY AS POSHISLE, MIBROR THE :wp‘
SEOGRARHIC AN DEMOURAPHIC MAKEUP OF THE STATE AND "

5} SURMT THE RANDDMUY-SELECTED APPLICATIONS TO THE MAJDRITY LEADER AND THE MINORITY Lo

LEAQER OF THE SENATE, AND THE SPEAKER OF THE HOUSE OF REPRESENTATIVES SNG THE MINDRITY =

LEAIER OF THE HOUSE OF RESAESENTATIVES. ; }3

R4 ]

SSYRY AUGUST 1 OF THE YSAR OF T PEDERAL DECENNAL DENSUS, THE MAIDRITY LEADER OF THE SENATE, THE o
MINORITY LEADSR OF THE SENATE, THE SPEARER OF THE HOUSE OF REFRESENTATIVES, AND THE MINGRITY LEAZER bod
OF THE HOUSE 0F REPRESENTATIVES MAY BACH STIUKE FIVE APPLICANTS PROM ANY ROCE OR SOLE, WP TG A o
MAXIMUM OF 20 TOT. STRINES BY THE FOUR LESIBLATIVE LEADERS %;”:
(¥ 8Y SEPTEMBER § OF THE YEAR OF YHE PEDERAL DECENMIAL CENSUS, THE SECRETARY OF STATE SHALL o
RANDOMLY DRAW THE NAMES OF FOUR COMMISBIOMERS FROM SACH OF THE TWH PUCLS OF REMAING ;‘f ¥
AEPLICANTS AFFILIATING WITH & MASOR PARTY, AND FIVE COMMISSIONERS FROM THE POOL OF REMABING "
RONSFFIIATING APPLIDANTS. 18
(33 BECERT A% PROVIDED SRLOW, COMMITSIORERS SHALL HOLD OFFICE FOR THE TERM SET PORTH IN PART{1BI0F T3ig hy
41
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SECTION, IFA COARISSIONERS SEAT BECORES WADANT FOR ANY REASON, THE SECRETARY OF STATE SHALL PR THE
VARANEGY BY RANDGIALY DRAVANG ANAME PROI THE REMANING QLUSLIFYING APPLICANTS (N THE SELECTION POOL FROM
WMICH THE DRIGINAL COMMISBIONER WAS SELECTRY, ACORMISHIONER'S OFFICE SHALL BRCOME VATANT UPDIN THE
DEOURARENCE OF ANY OF THE FOLLOWING:

183 GRATH OR MIERTAL INTCARRCITY OF THE COMMISTIONER;
{83 THE SECRETARY OF STATE'S RECEIFT OF THE COMMISRIONER'S WRITTEN RESGNATION,

03 THE COMMISSIOHER'S DISOUALIFICATION FOR BLECTION QR APPQRITMERT QR SUPLOYMENT PURSUANT TR
ARTHOLE 50 SEQTIONE,

0] THE QOMRISSIONER CEASES TO 88 QUALIFIED T SERVE AT A COMMISIGNER (OISR PART (13 OF TS
SECTON OR

€1 SFTER WRITTEN KOTICE AND AN OPPORTUNITY FOR THE COMMISSIONER TO REIPOND, A VQTE OF 10 OF TR
COMMIBSBIONERS FINDING SUDBSTANT AL NEGLECY OF DUTY, SROSE MISCONTRICT 8 OFRIQE, QF INASIITY TO
CHBCHARGE THEE DUTISS OF OFFER,

43 THE SECRETARY OF STATE SHALL SE SECRETARY UF THE COMMISRION WITKOUYT VOTE. AND IN THAY CAPRUITY SHALL
FLRNISH, LUNDER THE DIRBATION OF THE COMMBSDIUN, ALL THOHRIGAL SERVICES THAY THE COMMISHION DEEMS
NECESSARY, THE COMMISRICH SHALL SLEET TS QWi CRARPERSON, THE DORMMISSION HAS THE SOLE POWER TO MAKE TS
LR PRUALES GOF PROCEINE THE CORMMIBSION SHALL HAVE PROUUSIEMENT AND CONTRACTING AUTHORITY AN MAY MIRE
STARF ANDG CORSULTANTS FOR THE BURPUSES OF THIB SECTION, INCLUDRG LEGAL REPRESENTATION.

5) BEGHMING NG LATER THAN DECEMBER { OF THE YEAR PRECEQING THE FEIERAL OECENNIRL CERSUS, AND CONTINUENG
FACH YEAR ¢ WHINM THE COMMIBRION OPERATRS, THE LEGSLATURE SHALL ARPROPRIATE FUNDS SUFFIENT YO
COMPENSATE THE COMMISGIORERS ANG TO BNABLE THE COMMISRION TO QARRY QUT TS FUNCTIONS, OPRRATIONS R0
ACTIVITIER, WHICH ADTIVITIER INCLUIDE RETAINING INDEPERDENT, ONPARTIRAN SURIECT-MATTER BXPERTS AND LEGAL
SORNEBL, CONDBUDTHES HEARINGS, PUBLISHING NOTICES ARO MAINTANNG AREDORD OF THE COMMEBIONS
FROCEEMMGS, SN0 ARY STHER ACTIITY NEQESSARY FOR THE COMMISHION TO CONIRICTITS BUSMESS, AT A0 sMOUNT
EOUAL T HOT LESS THAN 29 PERSERT OF THE OENERAL FUNDIGENERAL PURPQEE BUDGET FOR THE SRORETARY OF STATE
PO THAT FIRCAL VEAR, WITHIN SIR MONTHE AFTER THE CORCLUSEIN OF BADK FISUAL YEAR, THE QOMMISRION 1AL
RETURN TO THE STATE TREASURY ALL MONEYS URERFENDRD FOR THAT FISCAL YEAR THE CORMMIRRION SHALL FURNIEY
RERPGRTS OF EXPENDITURES, AT LEAST AMNUALLY, TE THE SOVERNOR AND THE LETIBUATURE ARD SHALL BE SUBJECTTO
ANNUAL AUTHT AS PROVIDED BY LAW. Sa0K COMMISHIONER $HALL RECEIVE CORPENTATION AT LEAST BOUAL TO 35 PERCENT
GF THE GOVERNOR'S SALARY. THE STATE OF MICHIGAN SHALL NLERNISY COMMISEIONERS FOR COETE IMCURREDR # THE
LEGISLATURE DOES NOT APPROFRIATE SUBFICIENT SFUBDS TO COVER SUCH COSTS

3 THE COMMBHION SHALL HAVE LETAL STANDING 1O FROJECUTE AN ACTION REQARDING THE AREQUARY OF RESQURCES
PROVIDED FOR THE CRERATION OF THE COMMSRION, AN TO DEFEND ARY ACTION SEGARDING SN ADUPTED PLAN. THE
COMMBBION SHALL INFORRM THE LEGISLATURE ¢ THE CORNMRBlin DETERMINES THAT FURNDE OR OTHER RESOURLES
PROVIDED FOR ORERATION OF THE COMMIBBION ARE NOT ADBQUATE, THE LESISILATURE SMALL PROMDE AGRGUATE
FUNDING TO ALLOW THE COMRMISSION TO SEFERD ANY AUTTION REGARDING SN ATHIPTED PLAN

(FTHE SECRETARY OF STATE S14L 1SBUE A CALL CONVENING THE COMMISSION 8% OUTDRER 1518 THE YEAR OF THE
PENERAL DECENNIAL CONSUS, NOY LATER THAN NOVEREER € 03 THE vEARIMMEDIATELY FOLLOWING THE FEDRRAL
DECSNIEAL CENSUS, THE COMMISRION SHALLARCRT A REDIBTRICTING FLAN WISTIER THIS SECTION FOR EACH OF THE
FOLLOWIRG TYPES OF DISTRICTR: STATE SENATE DISTRICTS, STATE HOURE OF REPRESENTATIVE DISTRICTE, AND
CGUINGRERSIONAL DISTRICTS.

{8 BEFORE COMMISSINNERS DRAFT ARY PLAN, TRE CUMMSSION SHALL HOLD AT LEART TEN PUBLIC HEARINGE
THRGUGHOUT THE BTATE FOR THE FURFDSE OF INFORMING THE UL AROUT THE REMFTRICTING PROCESS AND THE
PURPOSE SHD RESPONBISIITIES OF THE COMBMISHIONM A STLICITING INFORMATION FROM THE PUBLIC ABQUT POTENTIAL
PLARS, THE COMMISSION SRALL RECSIVE FOR CONSIDERATION WRITTEN SUBMIBSIONS OF PROFOSED REDISTRICTING PLANG
AND ANY SURPORTING MATERIALE, INCLUDING UNDENLYING UATA, SROM ANY MEMBER OF THE PUBLIC. THESE WRITTEN
SUBMISHIONS ARE PUBLIC REGOROE.

(SIATTER DEVELOPING AT LEAST ONE PROPOSED REDIBTHICTING PLAN FOR BACH TYPE OF IRTRIQT, THE COMAMISSION
BMELEL PURLISH THE PROPOSED REDESTRICTING PLANS AN ANY DATAAND SUPPORTING MATERIBLE USSR TO DEVELOR THE
PLANS. BRCH COMMISHIDNER MAY ONLY PROPOIE ONE REUISTRIDTING PLAN FOR EACH TYFE UF ISTRICT. THE COMMISRION
SHALL HRLD AT LEASY SIVE PUBLIL HBARINGS THROUGHDUT THE STATR FOR THE FURPQOSE OF SCRICITING COMMENT FROM
THE PUSLIC ABGUT THE PROPOSED PLARS, BAGH OF THE PROPUOSED MLARE SHALL INCLUDE SUCH TRISUS DATA AT IS
MECERSARY TOADDURATELY DESTRIBE THE PLAN ANIY VERIFY THE POBULATION OF BACH INSTRICE AND A MAR AND LRGAL
DESCRIPTION THAT INCLURE THE POLITICAL SUBDIVIZIONS, SUCH AL COUNTIES, CIMER, AND TOWNSHIPE, BAN-880E
FEATURES, SUCKAS STREETS, ROADS, HIGHWAYS, AND RALROALS, il HATURAL FEATURER, BUCH AT WATERWAYR, Wri(H
FORM THE BOUNDARES OF THE ISTRICTS.

£30) SACK CORMMISSIONER SHALL PERFORM RIS O HER DLITIHES A MANNER THAT IS INPARTIAL AND REINPORCES PUBLIR
SONFIDENGE I THE INTRGRITY OF THE REBISTRICTING PROCEDS, THE COMMSSION SHALL CONDUCT ALLL OF iTH BUSINESS
AT DPER MEETIRNGS RNE COMMISSIONERE, INCLUDING AT LEAST ONE CONMIBRIONER SROM EAGH SRLECTION POOL SHALL
CONSTITUTE & CUORCAL ARD ALL MEETINGS SRALL REGIIRE AQUORIM. THE COMMBBION SHALL PROVIDE ADVARNCE PUBLIC
ROTICE OF IT8 MEETINGS AND HEARINGE. THE COMMSSION SRALL CONDUCT T8 HEARIIDY W A MANKNER THAT INVTES Wik
SUBLID BARTICIPATION THROUGHOUT THE STATE. THE COMBIASICH SHALL USE TECHRGLOGY TU PROVILE
CORTEMPQIAMEOLS PUSLIC DESERVATION AND MEAMINGEUL, PLRLIC PARTICIPATION IV THE REHSTRICTING PROCESS
CRIBRE ALL MBETINGS AND HEARINGS,

£1) THE SOMMISSHIN, 1TS MERMDERS. STAPE, ATTORNEYS, AND CONSULTANTS SHALL NOT DISCUSS REDISTRIUTING MATTERS
VATH MRMNBERS OF THE PUBLIC QUTSHBEOF AN OREN MEBTING OF THE COMMISSION, SXUERT THAT & COMMISSIINER May
COMMUNIDATE ARCUT REDISTRUOTNG MATTERY WITH MEMBERS OF THE PUBUL 1O GAN INFORMATION RELEVANT TO THE
FEUFORMANGE OF MIS OF MER DUTES IF BUCH COMMUNICATION DOCURE (A3 WRITING DR (B] AT A PREVIGUSLY PUBLISLY
HOTIORD FORURS GR TORN MALL UPEN TO THE RENERAL PUBLIC,

THE COMBURSION, ITR MEMBERS, STRFF, ATTORNEYS, BXPERTS, ARD CONSULTANTS Riay ROT DIRECTLY OR INCHRECTLY
SOLICIT SR ADTERT ARY GIFT OR LOAN OF BUNEY. GOGHE, BERVITES, OF OTHER THING OF VALUR GREATER THAN S26 FOR
THE BENEFIT OF ANY PERSON DR ORUAMNIZATION, WHICH NAY INFLUBNCE THE MANNER IN WHICH THE CORMIISRIONER, RTARR
ATTORNEY, BXPERT, OR CONSULTART FERFORME 15 O HER DUTES.

£33 EXCEFT AS PROVIDED 1 PART 114) OF THIS BECTION, & FIAL SECORION OF 718 COMMISSION REQUIRES THE
CONSURRERNOE OF AMAGRITY OF THE COMMISSIONERE, & DROIBOH QN THE QISMIBRAL OR RETENTION OF ST STARR OR
CONSULTANTS REGQUIRES THE VIITE OF AT L3A5T ORE COMMIBBIONER APFIIATING WITH 8801 OF THE MAIOR PARTIES ANG
ONE NOMAFFGATING COMUSSIDNER, ALL DECIBIONG OF THE COMMIBEION SHaLl, 88 RECOADED, ANIITHE RECORD OF 1T8
DECIZIONS SHALL BE READILY AVALATLE TO ANY MEVBER OF THE FUBC WITHDUT CRARGE
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{430 THE SOMMISSION SHALL ARGE BY THE SARLOWING CRITERIA B4 PROPOIING AND ADOPTING BAUN FLAMN, I OROER OF
RRIORITY:

{37 GIRTRICTS SHALL BE OF ROUAL POPULATION AR MANDSTED BY THE UNITED STATES CONSTITUTION, AND SHALL
SOMBLY WITH THE VOTING RIGHTE ACT AND DTHER FERERALLAWS

5 ISTRICTS SHALL BE HROGRAPHICALLY CONTIRUOUS, ISLAND AREAS ARE CONSIDERED TO BE CONTIMOUS &Y
LAND TO THR CQUNTY OF WHICH THEY ARE A PARY

() DISTRICTR Shall REFLECT THE STATE'R DVERSE POPULATION AND COMMURITIES OF MTEREST COMMUNITIES
OF INTEREST MAY INCLUDE, BUT BHALL NOT BE LONTED TO, POPULATIONS THAT SHARE CULTURAL OR MISTORICAL
CHARACTERISTICR DN BCOROMICINTERERTE. CORMUNITIES OF INTEREST HO MOT ICLUDE RELATIONSMIPS WITH
FOLITCAL SXRTIRS, ICUMBENTS, DR POLITICAL CANTHDATES.

13 GISTRICTS SHALL NOT PROVIDE & (HISPROFORTIONATE ADVANTAGE TR ANY POLITICAL FARTY. A
QISPROPORTIGNATE ATVANTAGE TO A BQUITICAL PARTY SHALL BE QETERMINEDS UBING ACCERTED MEASURES OF
PARTIZAN FARNERS.

(€3 IETRICTS SHALL NOT SAOR OR MSFAVOR AN INCUMEENT SLECTED OPFICIAL OR A CANDIDRTE
{FMSTRICTS SHALL REFLEDRY CONSIOBRATION OF TOUN TY, CIFY, AN TOWNSHP SUNGARIES,
{33 GIETRICTS SHALL BY REASCHHABRLY SOMBACY.

{14} TRE COMMSSION SHAL FOLLOW THE SQLLOWING PROCEDURE 1N ADOFTING & PLAN;

{8} BEFORE VOTING TOARUPT & PLAN, THE COMMSSICN SHALL ENSURE THAT THE PLAN IS TESTER, BBNG
APFROPRIATE TEQHROLODY, FOR QOMPLIANCE WITM THE CRITERIR DESCRIBEN ABOVE

185 BEPORE VOTING TO ADORT A PLAK, THE COMMISSION SHALL PROVIDE PUBLIC NOTICE OF SACH PLAK THAT WhL
HE VOTED ON AND PROVIDE AT LEAST 48 DAYS FOR PUBLIC COMMENT ON THE PROPUOSED PLAN O PLANS, BAGH
FLAN THAT SWILL BE YOTED ON SHALL INCLUDE SUCH CERBUS DATAAS 1S MECESSARY T0 ACCURATELY DESCRIBE
THE FLAN AND VERIFY THE PORULATION OF BACH DISTRICY, AN SHALL INCLUBE THE MAP SNO LEQAL DESCRIBTION
REQUINED 14 PARY 18} OF THiS SECTION,

{53 A PINAL DECIBON OF THE DOMMISSION TO AD0PT A REDMSTRICTING PLAN REQERES & MAIDIKTY WITR OF TRE
COMMBHON, INCLUDING AT LEAST TWE COMMISTIONERS WHO AFFRIATE WITH EACH MAJOR PARTY, AND AT LEAST
TWE LOMMISHONERS WHD D0 NOTAFFILIATE WITH SITHER MAJOR PARTY iR NO FLAN SATISFIES THIS
REQUARIMENT POR ATYPE OF GISTRICY, THE COMMISSION SHALL USE THE FOLLOWING PROCEDURE TDADGRT A
PLAN FOR THAT TYPE OF DISTRICT

i EACH CUMMISSIONER MAY SUBMIT ONE PROPUOSED PLAN PFOR BACH TYPE OF DISTRICT T8O TRE Ful,
COASSNION FOR CONRIGERATION.

3 EACH COMMISSIONER SHALL RANK THE PLANS SUBMITTED ACCORDING TO PREFERENGE, BAGH PLAY
BMALL BE ASSIGNED A PONIT VALLIE INVERSE T2 1TS RANKING AMONG THR NUMBER OF CHOIGES, GIVIRG
THE LOWEST RANKRD PLAN ONE POINT AND THE MISHEST RANKED PLAN & FOINT VALUE EQUALTOTHE
NUMBRR QF PLAKNS SUBRITTER,

£} THE COMMISTION SHALL AROPT THE SLAN RECEIVING THE HIGHEST TOTAL POINTS, THAT 15 AL80
RANKED AMCNG THE TOP HALF OF PLANS BY AT LEAST TWO COMMISSIDNERS NUT AFFILIATER WITH THE
FARTY OF THE COMMISSIONER SUBRMITTING THE FLAN, ORIN THE CARE OF & FLAN SUBMITTEDR BY
HON-APFHIATED COMMISEIONENS, 18 RANKED AMONG THE TOP HALF OF PLANS BY ATLEAST YWD
CONRUSRHIONERS APPILIATED WITH & MAJQR SARTY. IR PLAKS ARE TIED POR THE RISHERT PO TOTAL, THE
SECRETARY OF STATE SHALL RARNDUMLY SELECT THE FINAL PLAN FROM THOSE PLANS . IF NG PLAN MEETS
THE REQUIREMENTS OF THIS BUBPARAGRAPH, THE SECRETARY OF STATE SHALL RANDOMLY SELERT THE
FINAL PLAN FROM AMONG ALL SUBMITIED PLANS PURSUANT TO RART {18508

103 WITHIN 30 DAYS AFTER AQURTING & FLAN, THE COMMISSION SMALL PUBLISH THE PLAN AN THE MATERIAL REPORTS,
REFERENCE MATERIALY, AND DATA USED I GRAOWING 1T, INCLUIBNG ANY PROGRAMMING MFORMATION USED TO PRODUGE
AN TEST THE PLAN, THE PUBLISHED MATERIALY SHALL BE SUCH THAT AN INDEFENDENT PERSON IS ABLE TU REPLICATE THE
CONCLUSION WITHDUT ANY MOTHBICATION OF MY OF THE PUBLISHED MATERINLE.

{18 FOR BACH ADUPTED PLAN, THE COMMBIION SHALL ISBUE A REPORT THAT EXFLADIS THE SASIS ON WHilH THE
COMMISBION MADE TR DECIDONS N ACMIEVING COMPLIARCE WITH FLAN BROUIREMENTS AKD SHALL INCLUDE THE VAR SND
LEGAL DESCRIPTION RECIHRED IN PARYT (3} OF T1HS SSLTION, A COMMISRIONER WHO VOTED AGAINST A REDIDTRICTING PLAR
SEAY BUBMET A DISSENTING REPOAT VHHCH SHALL BE ISIURD WiITH THE COMMISSION R RERQRY.

{ITIAK ARGPTRD REDISTSIOTING PLAN SHALL SECOME LAW 60 DAYS AFTER ITS PUBLICATION, THE SERURETARY OF BTATE
SHALL KEEF A PUBUC RECORD OF sLL PROCEEDINGS OF THE COMMISHION AND RHALL PUSUISH ARD DISTRIBUTE BaoH Rlan
ANTE RECUIRED SOCUMENTATION,

{491 THE TERME OF THE COMMSBINRERS SHALL EXNPIRE DNCE THE COMRMIBSION HAR QOMPLETED T8 DELISATIONS FORA
CENSUS QYCLE BUT NOT BEFORE ANY JUDICIAL REVIRW OF THE REDISTRICTING PLAR I8 COMMETE.

{19 THE SURREME COURT, I8 THE EXEROISE OF CRIGINGL JURISTICTION, SHALL DIRECT THE SECRETARY OF STATE OR THE
COMMISRION 10 PRRFORRM THEIR RESPECTIVE DUTIES, MAY REVIEW A CHALLENGE TO ANY PLAN ADCRTED 8Y THE
COMMIZEICHN, AND SHALL REMAND APLAN TO THE COMMISHION FOR FURTHER ACTINN IF THE PLAN FALS T8 SOMPL WITH
THE REQUIREMENTS OF THIS CONSTITUTION, THE CONSTITUTION OF TRE UsITED STRTERS OR SUPERSEDING FEDERAL LAV,
WO EVENT SHALL ANY BODY, ERCEST THE INDEPENDENT CITIZRNG REDISTRICTING COMMISIION ACTING SURSUART TQ THIS
SEOTION, PROMILGATE ANDARORT A REDISTRICTIRG PLAK QR PLANE FOR THIS STAYE

{307 THUS BRUTION IR SELF-BRECUTING, 1 & FINAL SOURT DEQIBION ML DS ARY PART OR PARTE OF THIS SECTION T BE M
CORFLICT WITH THE UNUTED STATES SONSTITUTION OR FEDERAL LAW, THE SECTION SHALL BY INPLEMENTER TO THE
RAANIALIM BRTENT THAT THE LNITED STATES CONSTITUTION ANE FEDERAL LAW RERMIT ANY PROVITION RELT IMVALIDIS
SEVERABLE FROM THE REMAINING PORTIONS DF THIS §ECTION.

{21} NOTYWITHETANDING ANY QTHER PRISARICON OF LAW. NG SMPLOYER SHALL DISCHARGE, THREATEN TO (ISCHARSE,
INTRAUDSTRE, CUERCE, OR RETALIATE AGAINST ANY CHIPLOVES BRCAUSE OF TrHE EMPLOVEE S MEMIERZMP ON THE
COMMIBRION OR ATTENDANCE OR SCHEDULED ATTERDAMNCE AT ANY BEETING OF TRE COMMIBSION

{33} NOTWAITHITARGING ANY OTHER SROVIIION OF THIZ CORSTITUTIIN, OR AxY PRI JUDICISL DROIMON, A5 OF THE
EFFECTHVE QSTE OF THE CONETITUTIONAL AMENDMENT ADIING THIS FROVISKON, WHICH AMENDY ARTIOLE i SECTIONS §
THROUGH ¢, ARTICLE ¥ SECTIONS 3, FAND AN ARTIOLE wi, SECTIONS 1 AND &, SNCLLANNG THIS PROVISION, FOR
PURPOSES OF INTEAPRETING THIS CONSTITUTICNAL AMENIMENT THE PEOPLE DECLARE THAT THE POWERS GRANTED TS
THE COMMIESIIN ARE LEQBLATIVE FUNCTIONS NOT SUSJERT TU THR CONTROL OR APPROVAL OF THE LERIRLATLRE, AND
ARE EROLUSIVELY RESERVED YO THE COMBISRION. THE COMMISSION AND ALL OF 115 RESPONSIBILITIES, OPERATIONS,
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FUNCTICKS, CONTRACTORS, CONSULATANTS AND EMPLOYEES ARE NOT SURIECT TG CHANGE, TRANSFER, REQRGANIZATION,
R REASSIGNMENT, AND BHALL NOT BE ALTERED QR ABRCGATED IM ANY MANNER WHATIOEVER, BY THE LEGISLATURE. 8O
QTHER BODY SHALL BE BETABLISKED BY LAW TO PERFORM FUNCTIONS THAT ARE THE BAME OR SIMELAR TO THOBE GRANTEDR
T THE COMBMIBRION IN THIS BEOTION.
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EXEMPTION FOR WOSPENDENT CITIZENT REDIBTRICTING COMMIBRION
FOR STATE LEGIBLATIVE AND CONGRESSIONAL DISTRICTS.
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ARG

STATE OF MICHIGAN
IN THE COURT OF APPEALS

CITIZENS PROTECTING MICHIGAN’S
CONSTITUTION, JOSEPH SPYKE, and

JEANNE DAUNT,
Court of Appeals
Plaintiffs, No. 343517
v
SECRETARY OF STATE and MICHIGAN
BOARD OF STATE CANVASSERS,
Defendants,
and
VOTERS NOT POLITICIANS BALLOT
COMMITTEE, d/b/a VOTERS NOT
POLITICIANS, COUNT MI VOTE, a Michigan
Non-Profit Corporation, d/b/a VOTERS NOT
POLITICIANS, KATHRYN A. FAHEY,
WILLIAM R. BOBIER and DAVIA C.
DOWNEY,
Prospective Intervening Defendants.
Peter H. Ellsworth (P23657) Peter D. Houk (P15155)
Robert P. Young (P35486) Graham K. Crabtree (P31590)
Ryan M. Shannon (P74535) Jonathan E. Raven (P25390)
DICKINSON WRIGHT PLLC FRASER TREBILCOCK DAVIS & DUNLAP. P.C.
Attorneys for Plaintiffs Attorneys for the Prospective Intervening
215 S. Washington, Suite 200 Defendants .
Lansing, MI 48933 124 W. Allegan, Suite 1000
(517) 371-1730 : Lansing, Michigan 48933

(517) 482-5800
Eric E. Doster (P41782)

DOSTER LAW OFFICES PLLC James R. Lancaster (P38567)
Attorneys for Plaintiffs Lancaster Associates PLC
2145 Commons Parkway Attorneys for the Prospective
Okemos, MI 48864-3987 Intervening Defendants
(517) 977-0147 ~ P.O.Box 10006

Lansing, Michigan 48901
(517) 285-4737

AFFIDAVIT OF WILLIAM R. BOBIER

STATE OF MICHIGAN )
) SS
COUNTY OF OCEANA )
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William R. Bobier, being first duly sworn, deposes and states the following:

1. I have personal knowledge of the matters discussed herein, and am competent -

2. I am a citizen of the United States and the State of Michigan.

3. I am a qualified clector of the State of M’ichigaﬁ, registered to vote in Ferry
Township, within Oceana County.

4. I was elected to serve as a Member of the Michigan I—Ioﬁse of Representatives
in 1990, and served as such until 1998.

5. As a Member of the Michigan House of Represehtati.ves, I have witnessed the
redistricting process, and I voted in support of adoption of the “Apol Standards” included in
1996 PA 463. It was my belief in doing so that the adoption of those standards represented a
laudable attempt to promote fairness in the redistricting process, but the subsequent
redistricting processes have led me to believe that this objective has not been accomplished.

6. I believe that the constitutional amendment proposed by the Voters Not
Politicians ballot proposal is a valid attempt to correct a serious malfunction of our
democratic process. I have therefore supported the effort of Voters Not Politicians, and
signed its petition for placement of its proposal on the 2018 General Election ballot.

7. As a supporter of the Voters Not Politicians ballot proposal, I have a strong
interest in being able to vote in favor of that proposal, and will be aggrieved if I am prevented

from doing so without just and legally sufficient cause.

Further, Deponent sayeth not.
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Subscribed and sworn before me on
the € ** day of May, 2018.

\{U\ (Lt /&, }\/W
Nota}.'y Public, ®ceana C(j'unty
Acting in Oceana County

My Commission expires: _ ¢-29.-3%

Marsha J. Mangels, Notary Public
State of Michigan, County of Oceana
My Commission Expires 04/29/2023

Ac g O eome- C‘Swdﬁ

[P, (o

William R. Bobier
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STATE OF MICHIGAN
IN THE COURT OF APPEALS

CITIZENS PROTECTING MICHIGAN’S
CONSTITUTION, JOSEPH SPYKE, and

JEANNE DAUNT, :
Court of Appeals

Plaintiffs, No. 343517
\'%
SECRETARY OF STATE and MICHIGAN
BOARD OF STATE CANVASSERS,

Defendants,
and
VOTERS NOT POLITICIANS BALLOT
COMMITTEE, d/b/a VOTERS NOT
POLITICIANS, COUNT MI VOTE, a Michigan
Non-Profit Corporation, d/b/a VOTERS NOT
POLITICIANS, KATHRYN A. FAHEY,
WILLIAM R. BOBIER and DAVIA C.
DOWNEY,

Prospective Intervening Defendants.
Peter H. Ellsworth (P23657) Peter D. Houk (P15155)
Robert P. Young (P35486) Graham K. Crabtree (P31590)
Ryan M. Shannon (P74535) Jonathan E. Raven (P25390)
DICKINSON WRIGHT PLLC FRASER TREBILCOCK DAVIS & DUNLAP. P.C.
Attorneys for Plaintiffs Attorneys for the Prospective
215 S. Washington, Suite 200 Intervening Defendants
Lansing, MI 48933 124 W. Allegan, Suite 1000
(517)371-1730 Lansing, Michigan 48933

(517) 482-5800

Eric E. Doster (P41782)
DOSTER LAW OFFICES PLLC James R. Lancaster (P38567)
Attorneys for Plaintiffs Lancaster -Associates PLC
2145 Commons Parkway Attorneys for the Prospective
Okemos, MI 48864-3987 Intervening Defendants
(517) 977-0147 P.O. Box 10006

Lansing, Michigan 48901
(517) 285-4737
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AFFIDAVIT OF DAVIA C. DOWNEY
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AFFIDAVIT OF DAVIA C. DOWNEY

STATE OF MICHIGAN )
) SS
COUNTY OF INGHAM )

Davia C. Downey, being first duly sworn, deposes and states the following:

1. I have personal knowledge of the matters discussed herein, and am competent
to give testimony regarding those matters if called upon to do so. |

2. I am a citizen of the United States and the State of Michigan.

3. I am a qualified elector of the State of Michigan, registered to vote in the City
of East Lansing, within Ingham County.

4. I signed Voters Not Politicians’ voter-initiated petition to amend the state
Constitution, and have been heavily involved in the volunteer effort to secure the approval of
that proposal for inclusion on the 2018 General Election ballot.

5. As a supporter of the Voters Not Politicians ballot proposal, 1 have a strong
interest in being able to vote in favor of that proposal, and will be aggrieved if I am prevented

from doing so without just and legally sufficient cause.

Powney

Further, Deponent sayeth not.

Subsc 1bed and sworn before me on
the day of May, 2018.

Db Crp #

Notary Public, Ingham County
Acting in Ingham County bicsy A?%%?%ﬁé“é‘f COVEART

.. . — = ATE OF MICH GAN
My Commission expires: 5-15-1 COUNTY OF oL I
My Coramissiof %@s my 15" 2‘"9

Acting i i Counlty of

2
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May 3, 2018

Mr. Norman D. Shinkle, Chairperson
Michigan Board of State Canvassers
Michigan Department of State

430 W. Allegan St.

Lansing, Michigan 48909

Re: Voters Not Politicians Ballot Committee
Dear Chairperson Shinkle:

I am counsel to Voters Not Politicians Ballot Committee (“VNP”). 1am writing to
request that the Michigan Board of State Canvassers (“Board”) convene a meeting as soon as
possible, and certify the initiative petition sponsored by VNP (the “VNP Proposal”) for the
November 2018 General Election ballot.

On December 18, 2107, VNP filed with the Michigan Department of State 74,721 sheets
of signed petitions containing 428,587 signatures.

On April 12, 2018, the Bureau of Elections (“Bureau”) and the Board published a notice
establishing April 26, 2018 at 5:00 p.m. as the deadline for members of the public to submit
challenges to the signatures sampled from the petitions submitted by VNP (Exhibit A). No
challenges to the signatures have been filed.

Our consultant, Practical Political Consultant has analyzed the sampled signatures, and
determined that 466 of 505 sampled signatures are clearly valid (Exhibit B). The Bureau has
provided to us its preliminary analysis of the signatures; that analysis also concluded that 466 of
the 505 sampled signatures are valid (Exhibit C). The Bureau sampled the signatures for the
petitions submitted by the Coalition To Regulate Marijuana Like Alcohol, and found that 366 of
the 500 sampled signature were valid, and concluded that there was a sufficient number of
signatures to justify certification of that proposal (Exhibit D). At its most recent meeting, the
Board unanimously certified that petition.

The signature sample for the VNP Propesal has 100 more valid signatures than the
Marijnana proposal on a similar sample size (500 vs. 505). Clearly, the VNP Proposal is
entitled to certification by the Board.

The ballot guestion committee sponsored by the Michigan Chamber of Commerce,
Citizens Protecting Michigan’s Constitution (“CPMC™), has filed a challenge which raises only
legal issues, which it has acknowledged are outside of the jurisdiction of the Board. CPMC has

Phone: (517) 285-4737 P.0. Box 10006 lancaster-law@comcast.net
Lansing, Michigan 48901 '

Nd S¥:v0:€ 8T0Z/0T/S VOO W AQ dIAIFD3IH




also filed a lawsuit with the Michigan Court of Appeals raising the same issues. However, these
actions are irrelevant to the Board’s clear legal duty of certify the VNP Proposal.

We would appreciate your prompt consideration of our request. Please let us know your
decision as soon as possible. In order to expedite our receipt of your response, I would
appreciate a copy of your response via email at lancaster-law{@comcast.net

Pk

N
James R. Lancaster
cc:  Colleen Pero

Jeanette Bradshaw

Julie Matuzak

Sally Williams

Melissa Malerman

Nancy Wang

Katie Fahey

Hon. Peter D. Houk
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STATE OF MICHIGAN
RuTH JOHNSON, SECRETARY OF STATE

DEPARTMENT OF STATE
LANsING

April 12,2018

CHALLENGE DEADLINE ESTABLISHED FOR
INITIATIVE PETITION TO AMEND THE MICHIGAN CONSTITUTION
SPONSORED BY
VOTERS NOT POLITICIANS

An initiative petition proposing an amendment to the Michigan Constitution to create the
Independent Citizens Redistricting Commission and authorize the Commission to adopt
reapportionment plans for Congressional, State Senate and State House of Representatives districts,
was filed with the Secretary of State on December 18, 2017 by Voters Not Politicians.

The Board of State Canvassers has established a uniform deadline for challenging signatures

sampled from an initiative, constitutional amendment or referendum petition to elapse at 5:00
p-m. on the 10™ business day after copies of the sampled signatures are made available to the

public. (See minutes of November 8, 2013 meeting of the Board of State Canvassers.)

Please be advised that copies of the signatures sampled from this constitutional amendment
petition were made available for release to the public on April 12, 2018. Therefore, the
deadline to submit challenges to this petition will elapse at 5:00 p.m. on April 26, 2018.

Please contact the Bureau of Elections at (517) 373-2540 if you wish to purchase a copy of the
sampled signatures for the petition.

BUREAU OF ELECTIONS
RICHARD H. AUSTIN BUILDING * 1ST FLOOR * 430 W, ALLEGAN * LANSING, MICHIGAN 48918
www.Michigan.govi/sos * (517) 373-2540
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Practical Political Consulting
920 North Washington
Lansing, Michigan 48906

To: James R. Lancaster
Voters Not Politicians General Counsel

From: Alan Fox and Mark Grebner
Re: Review of Sample Signatures Of The Voters Not Politicians Petitions
Date: April 18,2018

You had asked us to review and analyze the 505 signatures that the Bureau of
Elections has drawn from the Voters Not Politicans’ petitions.

The Bureau has reviewed a universe of 74,295 sheets containing 427,075
signatures.

You provided to us on Friday copies of the petitions sheets containing each sample
signature. We compared each of the 505 signatures to the information in our
database. We believe that at least 466 of the signatures are clearly and
unquestionably valid. This results in a 92.27% validity rate.

VNP needs 73.91% of its signatures to be valid in order to have the 315,654
signatures necessary to qualify for the ballot. Obviously, the percentage of valid
signatures in the sample puts VNP well above this threshold.

Based on our analysis, we expect the Board of State Canvassers will determine that
there are a sufficient number of signatures to qualify the Voters Not Politicians
proposal for the 2018 General Election Ballot.
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Pierce, Carol (MDOS) <pierceci@michigan.gov> 4/16/2018 4:51 PM

Voters Not Politicians

To James Lancaster <lancaster-law@comcast.net> Copy Peter Houk <phouk@fraserlawfirm.com> ¢
Graham Crabtree <gcrabtree@fraserlawfirm.com> « Jonathan Raven <jraven@fraserlawfirm.com>

We have completed our initial review of the sampled signatures.

Please note that we will continue to perform our verification process steps that may result in some status changes prior to
our staff report.

Attached is a spreadsheet outlining the sheet number, line number and current status of the signature’s validity.

Regards,

Carol Pierce

Election Specialist, Election Liaison Division
Bureau of Elections, Secrétary of State
800-292-5973 517-373-2540

You can't teach people everything they need to know. The best you can do
is position them where they can find what they need to know when they need it

—Seymour Papert

» VNP_SampledSheetsLines.xIsx (33 KB)
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Voters Not
Politicians
Sample results ~ 505 signature sample

Sheet Line

1 36 1 R
2 160 2 R
3 267 4 R
4 372 2 ocC
5 451 10 R
6 528 4 R
7 553 1 R
8 562 1 R
9 678 4 R
10 679 5 R
11 919 8 R
12 938 10 R
13 1017 10 R
14 1022 2 R
15 1114 1 R
16 1217 2 R
17 1433 1 R
18 1490 1 R
19 1614 10 . R
20 1869 7 NR
21 1874 8 R
22 2008 1 NR
23 2143 8 NR
24 2250 9 R
25 2378 9 R
26 2436 1 NR
27 2467 1 R
28 2821 1 R
29 2908 9 R
30 2923 1 R
31 3059 10 R
32 3126 2 R
33 3222 7 R
34 3237 1 R
35 3543 4 R
36 3650 7 R
37 4026 8 R
38 4395 2 R
39 4417 2 R
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STATE oF MIcCHIGAN
RuTH JOHNSON, SECRETARY OF STATE

DEPARTMENT OF STATE
LaNsING

April 23, 2018

STAFF REPORT:

COALITION TO REGULATE MARIJUANA
LIKE ALCOHOL PETITION

SPONSOR: Coalition to Regulate Marijuana Like Alcohol, 2570 Champlain Street NWE, Suite 12,
Washington, D.C. 20009.

DATE OF FILING: November 20, 2017.
NUMBER OF VALID SIGNATURES REQUIRED: 252,523 signatures.

TOTAL FILING: 59,601 sheets containing 365,384 signatures.

‘SIGNATURE.SAMPLE

EXCLUDED FROM SAMPLE: 1,022 sheets containing 3,282 signatures.

Sheets Signatures
Torn, mutilated, or damaged sheets: 10 53
Defective circulator certificate: 147 872

(Omitted or incorrect date, failure of out-of-state
circulator to check box)
Jurisdiction error: 865 2,357
(Invalid jurisdiction entry by circulator or every
signer on sheet)
TOTAL: 1,022 3,282

INCLUDED IN SAMPLE: 58,579 sheets containing 362,102 signatures (the universe).

The two-stage sampling process was selected for the canvass of this petition. Under the Board’s
established procedures, a small sample is drawn (approximately 500 signatures) at the first stage, and the
result of that sample determines whether there is a sufficient level of confidence in the result to
immediately recommend certification or the denial of certification. If instead the result of the small
sample indicates a *“close call,” a second random sample must be taken to provide a result with the
maximum confidence level that can be obtained.

BUREAU OF ELECTIONS
RICHARD H. AUSTIN BUILDING * 1ST FLOOR * 430 W. ALLEGAN * LANSING, MICHIGAN 48918
www . Michigan.govisos * (517) 373-2540
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NUMBER OF SAMPLED SIGNATURES: 500 signatures.

SAMPLE RESULT: 383 valid signatures; 117 invalid signatures.

Valid signatures
Registered signers; signatures verified: 383
Invalid signatures
Signatures determined invalid due to signer’s registration status: 62
Dual jurisdiction entries: 29
Other jurisdiction errors (no jurisdiction by that name located in 19
county listed in heading, address given is located outside of the
listed jurisdiction):
Signature errors (missing or incomplete signatures, non-matching 5
signatures):
Date errors (incorrect or omitted date, signature dated after 2

circulator’s signature):

Total 500

The standard ten business day challenge period elapsed on February 9, 2018 without an opponent having
filed a challenge against this petition.

‘FINAL RESULT OF SIGNATURE SAMPLE

Number of valid signatures Formula Result

365 or more Certify

334 -364 Sample more signatures
333 or fewer Deny certification

ESTIMATED NUMBER OF VALID SIGNATURES CONTAINED ON PETITION: Based on the
results of the random sample, it is estimated that the petition contains 277,370 valid signatures (at a
confidence level of 99.96%).

STAFF RECOMMENDATION

Staff recommends that the Board certify the petition.
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STATE oF MICHIGAN
Rura JOHNSON, SECRETARY OF STATE

DEPARTMENT OF STATE
LansiNG

-- NOTICE --

YOU ARE HEREBY NOTIFIED THAT THE BOARD OF STATE CANVASSERS WILL
CONDUCT A MEETING ON MAY 10, 2018 AT 2:00 P.M. IN ROOM 426 OF THE
STATE CAPITOL BUILDING, LANSING, MICHIGAN.

Included on the Agenda will be:
— Consideration of meeting minutes for approval.

— Consideration of multiple proposed modifications to the Verity voting system submitted by Hart
InterCivic. (The proposed changes would: (1) Enable the use of longer ballots, up to 20 inches in
length; (2) For purposes of the Presidential Primary only, place the “Uncommitted” position at
the end of the list of candidates; and (3) Improve touch screen device calibration procedures.)

— Consideration of a proposed de minimis modification to the election management system
software and firmware firewall submitted by ES&S. (The proposed change would upgrade the
security features of the firewall.)

— Consideration of the form of the initiative petition submitted by Clean Energy, Healthy
Michigan, P.O. Box 71746, Madison Heights, Michigan 48071.

— Such other and further business as may be properly presented to the Board.

Sally Williams, Secretary
Board of State Canvassers

A person may address the Board on any agenda item at the end of the meeting. A person who
wishes to address the Board on an agenda item at the time the item is being discussed must submit a
written request to the Chairperson of the Board prior to the opening of the meeting. Persons
addressing the Board are allotted three minutes.

People with disabilities needing accommodations for effective participation in this meeting should
email elections@michigan.gov or contact Lydia Valles at (517) 241-4662.

BUREAU OF ELECTIONS
RICHARD H. AUSTIN BUILDING * 1ST FLOOR * 430 W. ALLEGAN * LANSING, MICHIGAN 48918
www.Michigan.gov/sos * (617) 373-2540
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