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CERTIFICATE AS TO PARTIES, RULINGS AND RELATED CASES 

Pursuant to Circuit Rules 28(a)(1), undersigned counsel for Appellants 

hereby provide the following information: 

I. PARTIES AND AMICI APPEARING BELOW 

The parties and amici who appeared before the U.S. District Court were: 

1. League of Women Voters of the United States, League of Women 
Voters of Alabama, League of Women Voters of Georgia, League of 
Women Voters of Kansas, Georgia State Conference of the NAACP, 
Georgia Coalition for the People’s Agenda, Marvin Brown, JoAnn 
Brown, and Project Vote, Appellants 

2. Brian D. Newby, in his capacity as the Executive Director of The 
United States Election Assistance Commission, and the United States 
Election Assistance Commission, Defendants 

3. Kansas Secretary of State Kris W. Kobach, and Public Interest Legal 
Foundation, Defendant-Intervenors 

4. Landmark Legal Foundation, Amicus Curiae 

II. PARTIES AND AMICI APPEARING IN THIS COURT 

1. League of Women Voters of the United States, League of Women 
Voters of Alabama, League of Women Voters of Georgia, League of 
Women Voters of Kansas, Georgia State Conference of the NAACP, 
Georgia Coalition for the People’s Agenda, Marvin Brown, JoAnn 
Brown, and Project Vote, Appellants 

III. RULINGS UNDER REVIEW 

The ruling under review in this case is United States District Court Judge 

Richard J. Leon’s June 28, 2016 Order and Memorandum denying Appellants’ 

motion for a preliminary injunction. 
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IV. RELATED CASES 

This case has not previously been filed with this court or any other court.  

Counsel are aware of no cases that meet this Court’s definition of related.  

July 7, 2016 Respectfully submitted, 
 
By:  /s/ Jonathan D. Janow 
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Pursuant to 28 U.S.C. § 1657(a), Federal Rule of Appellate Procedure 27, 

and this Court’s Rule 27, Appellants respectfully move this Court for expedited 

briefing and oral argument in the above-captioned appeal.  Expediting this appeal 

is essential, because the District Court delayed ruling on Appellants’ motion for a 

preliminary injunction for almost four months, and ruled only when Appellants 

advised the court that they would be compelled to seek an appeal of a 

constructively denied motion.  Then, and only then did the court deny Appellants’ 

motion, despite that the agency defendant, through the Department of Justice, 

consented to the entry of the preliminary relief sought.  Exacerbating the delay, in 

its ruling the District Court neglected to rule on the substantial likelihood of 

Appellants’ succeeding on the merits, an essential element of any preliminary 

injunction analysis.   With a presidential election a mere four months away, and the 

ability of tens of thousands of voters to register in limbo, this case demands 

immediate and thorough attention. 

On February 17, 2016, Appellants moved for a preliminary injunction to 

enjoin enforcement of Appellee Brian Newby’s unlawful order granting state 

requests to amend the national uniform mail-in voter registration form to require 

documentary proof of citizenship to be submitted with voter registration 

applications using the Federal Form.  The District Court’s failure to address the 

merits is particularly odd, because Appellants had made a sufficiently 
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overwhelming showing that the Executive Director of the Election Assistance 

Commission violated the Administrative Procedure Act such that the U.S. 

Department of Justice consented to the entry of Appellants’ motion for preliminary 

injunction.  Nevertheless, the District Court improperly denied Appellants’ motion 

despite their significant showing of entitlement to a preliminary injunction, and 

despite the Department’s concession that such relief was warranted.   

Now, with months having passed, the Appellant Voter Registration 

Organizations face continued irreparable injury to their voter registration activities, 

and the public at large faces grave harm to their right to vote in the November 

elections.  Appellants therefore respectfully request an expedited briefing and 

argument schedule so that a decision may be issued well in advance of the 

November elections.   

BACKGROUND 

Appellants seek expedited review of their appeal from the United States 

District Court for the District of Columbia’s denial of their motion for a 

preliminary injunction seeking to set aside the unauthorized and unilateral 

modification by the Executive Director (“Executive Director”) of the U.S. Election 

Assistance Commission (the “Commission” or “EAC”) (collectively, “Appellees”) 
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of the uniform mail-in voter registration form (“Federal Form”) prescribed by the 

National Voter Registration Act of 1993, 52 U.S.C. § 20501 et seq. (“NVRA”).  

The Federal Form is a product of Congress’s efforts to “increase the number 

of eligible citizens who register to vote in elections for Federal office” by enacting 

the National Voter Registration Act.  52 U.S.C. § 20501(b)(1).   It is formatted as a 

postcard that the applicant can simply fill out and mail in, and is intended as a 

backstop to provide a “simple means of registering to vote in federal elections will 

be available,” regardless of any “procedural hurdles” imposed by the individual 

states.  Arizona v. Inter Tribal Council of Ariz., Inc., 133 S. Ct. 2247, 2255 (2013).  

The EAC has sole authority to make changes to the Federal Form or to approve 

state requests for changes to its instructions. 

On January 29, 2016, as alleged in the Complaint, Executive Director Brian 

Newby reversed two decades of consistent agency precedent and policy by 

permitting election officials in Alabama, Georgia and Kansas to require voter 

registration applicants to present documentary proof of U.S. citizenship when 

using the Federal Form.  Due to the Executive Director’s action, however, the 

Federal Form now instructs voters in Alabama, Georgia and Kansas that they may 

register to vote only if they can provide certain state-specified forms of 

documentation proving their United States citizenship with their registration 
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applications.  As alleged in the Complaint, the Executor Director had no authority 

to take this action without the approval of the EAC.   Moreover, his decision is 

contrary to the will of Congress as expressed by the NVRA, and upends long-

settled policy.  To make matters worse, the Executive Director rendered his 

decision shortly before federal primary elections and their state registration 

deadlines, without providing any notice or opportunity to comment, without 

reasoned explanation, and without making the statutorily required finding that such 

documentation is necessary to assess voter eligibility.  For all these reasons, the 

Executive Director’s decision is ultra vires and arbitrary and capricious. 

By motion dated February 17, 2016, Appellants sought to preliminarily 

enjoin the Executive Director’s unlawful decision.  Appellants’ entitlement to such 

relief was so clear that the Department of Justice, as counsel for Appellees, agreed 

prior to the February 22 temporary restraining order hearing that Appellants’ 

were entitled to a proposed preliminary injunction that enjoined the Executive 

Director’s action.  The District Court, however, refused to accept the Department’s 

position.   

After dispensing with the Appellees’ consent to entry of the requested 

preliminary injunction, and rather than proceed to a speedy resolution of 

Appellants’ motion, the District Court then allowed Intervenor-Appellees the 
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Kansas Secretary of State and the Public Interest Legal Foundation to intervene 

and engage in varying delay tactics.  Most notably, the District Court permitted the 

Intervenor-Appellees to indulge in discovery regarding the legal advice provided 

by the Department of Justice to the EAC in connection with earlier proof of 

citizenship requests made by Kansas (and Arizona).  The EAC had denied those 

requests in 2014, and United States Court of Appeals for the Tenth Circuit upheld 

the EAC’s decision.  See Kobach v. U.S. Election Assistance Comm’n, 772 F.3d 

1183 (10th Cir. 2014), cert. denied, 135 S. Ct. 2891 (2015).  As such, the denials 

of Kansas’s previous requests were not at issue in Appellants’ motion seeking to 

enjoin enforcement of Executive Director Newby’s decisions. Thus, not only was 

such discovery facially irrelevant to Appellants’ motion for injunctive relief, the 

District Court’s grant of leave to take such discovery was patently improper in this 

context.  Friends of the Earth v. U.S. Dep’t of Interior, 236 F.R.D. 39, 42 (D.D.C. 

2006) (“In this Circuit, discovery is normally unavailable in an APA case, ‘except 

where there has been a strong showing of bad faith or improper behavior or when 

the record is so bare that it prevents effective judicial review.’” (quoting 

Commercial Drapery Contractors v. United States, 133 F.3d 1, 7 (D.C. Cir. 

1998)).     

And although the District Court fully recognized that the issues in this case 

called for prompt resolution because the Executive Director’s actions impact 
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voting rights on the eve of federal elections, including an August 1, 2016 primary 

in Kansas (see Mar. 9, 2016 Tr. of TRO/Prelim. In. Hr’g at 13:18-19), for four 

months the court declined to issue any decision.  With no decision on their motion 

forthcoming, Appellants submitted a Notice of Supplemental Authority on May 27, 

notifying the District Court of the recent order by the Supreme Court setting a 

deadline for a lower court to issue a decision in a voting rights case well in 

advance of elections.  See Veasey v. Abbott, 136 S. Ct. 1823 (2016) (“The Court 

recognizes the time constraints the parties confront in light of the scheduled 

elections in November, 2016.  If, on or before July 20, 2016, the Court of Appeals 

has neither issued an opinion on the merits of the case nor issued an order vacating 

or modifying the current stay order, an aggrieved party may seek interim relief 

from this Court by filing an appropriate application.”).  

Finally, on June 29, still without a decision from the District Court, 

Appellants moved the court for a status conference regarding the timing of a 

decision on their motion.  Only then, some four months after hearings were held, 

briefing was completed, and Appellees had conceded to Petitioners’ requested 

preliminary injunctive relief, did the District Court deny Appellants’ motion for a 

preliminary injunction.  The court based its decision solely on its assessment that 

Appellants failed to demonstrate sufficient irreparable harm absent an injunction, 

failing to mention or consider Appellants’ probability of success on the merits of 
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their claims.  And most troublingly, the court reached a conclusion that not even 

Executive Director Newby himself reached, namely, that providing documentary 

proof of citizenship is not burdensome to voters.  By doing so, the District Court 

contradicted two decades of consistent agency precedent and findings that it is not 

necessary to impose documentary proof of citizenship requirements on voters—

determinations made by the EAC and the Federal Election Commission before it 

that adding proof-of-citizenship requirements to the Federal Form would be 

inconsistent with the purpose and intent of the NVRA.  The Appellants now 

respectfully request that the Court expedite this appeal. 

The District Court’s failure to enjoin these unlawful actions in the face of 

Appellants’ overwhelming showing that the Executive Director violated the 

Administrative Procedure Act and substantial showing of irreparable harm, was 

wrong as a matter of law and constituted a clear abuse of discretion.   

ARGUMENT 

THIS COURT SHOULD ORDER THIS APPEAL EXPEDITED 

Even without the special circumstances presented by this case, Appellants 

are entitled to expedited consideration as a matter of course because they appeal 

from the District Court’s denial of their request for a preliminary injunction.  See 

28 U.S.C. § 1657(a) (“[E]ach court of the United States shall expedite the 
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consideration of any action … for temporary or preliminary injunctive relief.”); 

Circuit Rule 47.2(a) (directing that in such cases the clerk “prepare an expedited 

schedule for briefing and argument”).  But 28 U.S.C. § 1657(a) also mandates 

expedited review where “good cause therefor is shown.”  Good cause exists to 

expedite an action if “the delay will cause irreparable injury and . . . the decision 

under review is subject to substantial challenge,” or if “the public generally, or . . . 

persons not before the Court, have an unusual interest in prompt disposition.”  U.S. 

Court of Appeals for the D.C. Circuit, Handbook of Practice and Internal 

Procedures at 33 (Mar. 1, 2016).  And Appellants have shown good cause for an 

expedited appeal schedule given the irreparable harm from delay, the contested 

legal claims at issue, and the strong public interest in resolving a case jeopardizing 

the right to vote for thousands of citizens well in advance of the November 

presidential election.  

Thus, expedited review is eminently proper here.  Appellants appeal the 

denial of their request for preliminary injunctive relief and Appellants have shown 

good cause for expedited review under 28 U.S.C. § 1657(a).  Under 28 U.S.C. § 

1657(a), this Court must expedite the review of Appellants’ appeal.  
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1. Delay Will Cause Appellants Irreparable Injury 

Any delay will cause Appellants irreparable injury because every day that 

the Executive Director’s unlawful action is allowed to stand, Appellants remain 

restricted in their ability to help eligible voters register for the November elections.  

It is settled law that government actions which substantially burden voter 

registration activities give rise to a presumption of irreparable harm. See, e.g., 

League of Women Voters of N.C. v. North Carolina, 769 F.3d 224 (4th Cir. 2014), 

cert. denied, 135 S. Ct. 1735 (2015); Obama for Am. v. Husted, 697 F.3d 423 (6th 

Cir. 2012); League of Women Voters of Fla. v. Browning, 863 F. Supp. 2d 1155 

(N.D. Fla. 2012); Project Vote v. Blackwell, 455 F. Supp. 2d 694, 699 (N.D. Ohio 

2006); Wash. Ass’n of Churches v. Reed, 492 F. Supp. 2d 1264 (W.D. Wash. 

2006).1   Here, the degree of irreparable harm is increased dramatically with the 

pending November presidential election.   

Voter registration is an ongoing activity, and Appellants are forced to 

redirect their time, energy and resources toward educating applicants on the new 

registration requirements and varying stages of enforcement.2   So long as the 

Executive Director’s decision remains in effect, several Appellants will be forced 

to expend significant resources to reeducate staff and volunteers, produce new 
                                                 
1  The District Court failed to address this authority in its decision. 
2  This includes educating voters in Georgia and Alabama where the new rules are not being enforced, but voters 
might believe they are ineligible to register because of the new rules,  
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voter education materials, and assist otherwise-eligible applicants to secure the 

requisite proof of citizenship documentation to register to vote.  Even setting to 

one side the substantial burden on constitutional rights, these substantial economic 

harms that Appellants have suffered are irreparable because they are unrecoverable 

under the APA.  Smoking Everywhere, Inc. v. U.S. Food & Drug Admin., 680 F. 

Supp. 2d 62, 77 n.19 (D.D.C.), aff’d sub nom. Sottera, Inc. v. Food & Drug 

Admin., 627 F.3d 891 (D.C. Cir. 2010).   

The irreparable harm suffered by Appellants is heightened by both the 

District Court’s inexplicable delay in issuing its decision, and the proximity of this 

case to the November elections.  Every day the District Court’s decision is allowed 

to stand, tens of thousands of voters are threatened with disenfranchisement in this 

crucial presidential election year.  In that regard, the District Court also 

improperly, and without any record support, concluded that state documentary 

proof of citizenship requirements impose only minimal burdens on voters.  See 

June 29, 2016 Mem. Op. (Ex. 1) at 21 (“[D]ocumentation of citizenship 

requirements, although an inconvenience, in no way precludes [plaintiffs] from 

conducting their core activities. . . .”); id. at 22, n. 20 (“After all, mustering the 

proof of citizenship documents to register to vote is probably no more difficult than 

it would be to satisfy the citizenship requirements necessary to obtain a U.S. 

passport to travel abroad.”).  But the EAC has never reached that conclusion in its 
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20 years of existence.  To the contrary, the EAC has consistently concluded that 

imposing the burdens of producing documentary proof of citizenship is 

unnecessary for States to enforce their voter registration requirements.  The 

District Court similarly failed to address the harm faced by those individual voters 

who have been made aware of the proof of citizenship requirements, but are 

unaware that Georgia and Alabama are not currently enforcing them, and who will 

thus not attempt to register at all, believing themselves to be ineligible.   

It is the core mission of Appellants to increase voter registration and 

encourage civic participation.  Under the Executive Director’s unlawful decision to 

allow proof of citizenship requirements, and the District Court’s decision to allow 

those requirements to continue unabated, Appellants’ ability to help new voters 

register has been greatly reduced, as the time and resources required to 

successfully educate and register each voter have increased. Therefore, Appellants 

have suffered and will continue to suffer irreparable harm absent expeditious 

resolution of this case. 

2. The District Court’s Opinion is Subject to Substantial Challenge 

Moreover, as most vividly demonstrated by the concession of the 

Department of Justice that the injunction be issued, the appeal raises substantial 

legal challenges to the Executive Director’s decision that have yet to be assessed 
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by a court.  This case presents several clear and unambiguous violations of the 

Administrative Procedure Act, as Appellants contend that the Executive Director’s 

actions: (1) exceeded his statutory authority under the Help America Vote Act; (2) 

exceeded the authority delegated to him by a quorum of EAC Commissioners; (3) 

failed to provide a notice and comment rulemaking period as required by the 

Administrative Procedure Act (“APA”); (4) failed to provide a reasoned 

explanation for a change in agency policy as required by the APA; and (5) failed to 

make a determination that documentary proof of citizenship is necessary to assess 

voter eligibility, as required by the NVRA.   

Despite this Circuit’s “sliding scale” test to determine whether the movant 

for a preliminary injunction has shown that “all four factors, taken together, weigh 

in favor of the injunction,” the District Court failed to address the merits at all.  

Davis v. Pension Ben. Guar. Corp., 571 F.3d 1288, 1292 (D.C. Cir. 2009) 

(emphasis added); see also Chaplaincy of Full Gospel Churches v. England, 454 

F.3d 290, 297 (D.C. Cir. 2006) (courts may grant injunctive relief if the plaintiff 

presents a strong probability of success on the merits while demonstrating a 

likelihood of “at least some injury”).  Immediate attention to the merits of 

Appellants’ claim is essential.  

3. The Public has an Unusual Interest in Prompt Disposition 
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Finally, non-parties and the public at large also have an unusual and 

exceedingly strong interest in prompt review of this case.  This case implicates 

fundamental voting rights for citizens in three states, with a presidential election a 

mere four months away.  Recognizing the time-sensitivity of voting rights cases, 

the Supreme Court has instructed that such cases be heard well in advance of the 

elections so that rules may be set and appeals may be heard.  See Veasey v. Abbott, 

136 S. Ct. 1823 (2016).  Such a timeframe is only possible in this case through the 

utmost expedition. 

In light of the need for the utmost expedition in this matter, Appellants 

propose the following briefing schedule:3 

Appellants’ Opening Brief    July 18, 2016 

Briefs of Any Amici In Support of Appellants July 25, 2016 

Appellees’ Brief      August 1, 2016 

Briefs of Intervenor-Appellees And  

   Any Amici in Support of Appellees   August 8, 2016 

Appellants’ Reply Brief     August 15, 2016 

                                                 
3 Appellants consulted with Appellees and Intervenors regarding this motion.  Appellees advised that they could not 
yet provide a response to the proposed briefing schedule.  Intervenors advised that they oppose expedition and 
Appellants’ proposed schedule. 
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CONCLUSION 

For the foregoing reasons and good cause shown, Appellants respectfully 

request that consideration of this matter be expedited, that the Court issue an order 

setting the above briefing schedule, and that the Court direct the Clerk to schedule 

oral argument on the earliest available date following the completion of briefing. 

July 7, 2016 Respectfully submitted, 
 
By:  /s/ Jonathan D. Janow 
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