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The County of Santa Clara, California; King Countyashington; and the City of
San José, California (collectively, “Applicantstly and through their undersigned
counsel, hereby respectfully move to interveneedsrtiants in this matter as of right,
pursuant to Rule 24(a) of the Federal Rules ofl®@xocedure, or, in the alternative, for
permissive intervention pursuant to Rule 24(b). sésforth in the Declaration of Dorian
Spence, counsel for Applicants contacted counsehtoparties and have determined that
the motion is opposed. In accordance with RuleR#pplicants attach their proposed
answer as Ex. A.

INTRODUCTION

Plaintiffs in this action, the State of Alabama d&wep. Morris J. Brooks, Jr., seek
to exclude, for the first time, undocumented pessibom the upcoming decennial
Census, a constitutionally mandated “actual Enutimeraof the “whole number of
persons” living in each stateThat outcome would severely and irreparably imjur
Applicants’ substantial interests, which differridahe interests of Defendants in this
action, the U.S. Department of Commerce, Secrétaliyur L. Ross, the Bureau of the
Census, and Acting Director Ron S. Jarmin. As sDeiendants in this matter will not
adequately protect Applicants’ interests, and Agapits have a right to intervene.

This action implicates the interests of all of &@plicants in this matter, as all

will suffer significant harm if undocumented persare not included in the 2020

1 Applicants use the term “undocumented personsietmte non-U.S. citizen

residents of the United States without legal doquat@n; the term is meant to be
coextensive with Plaintiffs’ use of the term “il@igaliens.”
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Decennial Census (the “Census”). The County ot&@tara, King County, and the City
of San José are counties and a municipality trahame to disproportionately large
populations of undocumented persons. These Appifigarovide critical safety-net
services—including child-welfare, housing, and petblealth services—to their
residents, including undocumented persons. Piihgiction threatens to diminish
substantially the several hundreds of millions alfads in Census-Based Federal Funding
that Applicants use to provide these servicesPlasitiffs point out, some of the funding
streams at issue allocate funds based on relabpelations, such that Alabama'’s alleged
gains from a Census count that excludes undocuch@etesons would be the Applicants’
loss. The relief that Plaintiffs seek also wilveaa profound impact on Applicants’
ability to maintain accurate internal political balaries. The Counties, by statute, draw
their own political districts by reference to cemslata; using the Census count Plaintiffs
seek will render these political boundaries inaateir

Applicants’ interests will go unrepresented in thetion if Applicants are not
allowed to intervene. The Department of Commerzkthe Census Bureau have no
stake in the relative federal funding for safety-services received by Applicants or the
state and local decisions about the distributiopadtical representation that result from
the Census count. Also, the federal governmenirtsated that, at most, it does not
have a view on whether undocumented persons sheudunted in the Census. Even if
Defendants commence a defense to this suit, there guarantee—and, indeed, a
substantial reason to doubt—that they will defeiggbrously the position that

undocumented persons must be counted. Simplytegsardefense is not enough:
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Defendants must assert a defense that adequateédcis Applicants’ interests.
Therefore, Applicants seek to intervene to oppdamiffs’ erroneous legal
interpretations and the improper relief they seek.

Applicants meet the requirements for interventisrofright under Rule 24(a):
(1) this motion is timely, (2) Applicants have &stantial interest in the subject of the
litigation, (3) Applicants’ interest will be impa&d by the disposition of the case if
intervention is not allowed, and (4) the currenfddeants may not adequately protect
Applicants’ interests.See Tech. Training Assocs., Inc. v. Buccaneerdstip 874
F.3d 692, 695-96 (11th Cir. 201 BQeorgia v. U.SArmy Corps of Eng’rs302 F.3d
1242, 1249 (11th Cir. 2002¢hiles v. Thornburgh865 F.2d 1197, 1213 (11th Cir.
1989). If, however, the Court deems Applicants ineligitdantervene as of right,
Applicants should be granted permissive interventinoder Rule 24(b).

BACKGROUND

In order to conduct an enumeration of the whole loemof persons residing in the
United States as required by the ConstitutionQ&asus Bureau (the “Bureau”), a
component of the Department of Commerce, promudgettieeria for how to count
people for the purposes of the decennial cenSeeResidence Criteria and Residence
Situations, 83 Fed. Reg. 5525 (“Residence Rul&he current Residence Rule, which
was promulgated in February 2018 following two rdsief notice and comment
beginning in 2015, provides:

The Residence Criteria are used to determine whewple are counted

during the 2020 Census . . . . The following setwtidescribe how the
Residence Criteria apply to certain living situatdor which people
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commonly request clarification . . . . Boreign Citizens in the United
States (afCitizens of foreign countries living in the Unit8thtes—
Counted at the U.S. residence where they live E®psnost of the time.

83 Fed. Reg. at 5533. There is no provision fgusiohg the count based on
immigration status. Notably, although the curdi@esidence Rule has only been in place
for several months, the Bureau has consistentinteauforeign citizens, regardless of
their immigration status, as part of the censbsg e.g, 80 Fed. Reg. 28950-01 (“The
Residence Rule was used to determine where peloplddsbe counted during the 2010
Census. The Rule said . .. ‘(a) Citizens of fpnetountries living in the U.S.—Counted
at the U.S. residence where they live and sleept afdke time.”); Declaration of
Danielle L. Goldstein (“Goldstein Decl.”) Ex. F, Wed States Census Bureau, Residence
Rules: Facts About Census 2000 Residence Rules8zg@s of foreign countries who
have established a household or are part of ables$ted household in the U.S. while
working or studying, including family members witlem — Counted at the household.”).
Indeed, “[t]his concept of ‘usual residence’ isgnded in the law providing for the first
census, the Act of March 1, 1790, expressly spmgjfthat persons be enumerated at
their ‘usual place of abode.” 83 Fed. Reg. at®b2.

Plaintiffs filed suit on May 21, 2018, bringing aiitutional and Administrative
Procedure Act (“APA”) challenges to the Residencdeased on its inclusion of
undocumented persons in the Census count. Plaiatiége that they will be injured
because counting undocumented persons in the 2628u€ will result in the following:
(1) Alabama’s loss of private and federal fundisgaaresult of having an undocumented

population that is relatively smaller than thossdest with larger undocumented
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populations; and (2) Alabama’s loss of one congwess seat and one electoral vote in
the subsequent reapportionment, whereas statedighthundocumented populations
stand to gain. Plaintiffs seek, among other retlehave the Residence Rule declared
unlawful, and a declaration that the congressiapabrtionment resulting from the 2020
Census must exclude undocumented persons fromai@putotals. As of the date of
filing, Defendants have not appeared in this matferother set of proposed intervenors,
Diana Martinez, Raisa Sequeira, Saulo Corona,driMiedina, Joey Cardenas, Florinda
P. Chavez, and Chicanos Por La Causa (“Proposedémors”), filed a motion for leave
to intervene on July 12, 201&eeDkt. No. 6. Defendants and Plaintiffs have yet to
respond to that motion.

APPLICANTS FOR INTERVENTION

San Joséthe tenth largest city in the United Statesni®ag the twenty
metropolitan areas in the United States with thgelst populations of undocumented
persons. Declaration of David Sykes (“Sykes Dgdl.3 Ex. A;id. Ex. B. San José
receives funding based on census population cdointee State of California, which
during the same time period was home to 3 milliodacumented persons, more than
twice as many as any other state in the natidr] 3;id. Ex. B. San José annually
receives and relies upon a substantial amountdeir& funding from Census-Based
Funding Streamsld.| 6. Specifically, in the fiscal year ending Jufle 3016, San José
received more than $10.5 million in federal Commybievelopment Block Grants,
nearly $10.3 million in Highway Planning and Constion funds passed through the

California Department of Transportation and Metidgpa Transportation Commission,
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more than $1 million in Economic Adjustment Assigta from the U.S. Department of
Commerce, and $346,000 via pass-through funds fhen$anta Clara County Social
Services Agency to provide funding for senior atiteo nutrition servicesld.

Santa Clara County has a total population of approximately 1.9 millio
residentsGoldstein Decl. Ex. A. The County is among thetiwwgnty counties with the
largest populations of unauthorized immigrantshm nation based on the latest available
estimates. Goldstein Decl. Ex. C. According tinestes, undocumented persons
compose some 7-10% of the County’s populatiohExs. B-E.

In Fiscal Year 2017, the County of Santa Claraiveckalmost $500 million of
federal funding from a variety of Census-Based kumn&treams based on census
population data for both the County and Califorasaa whole. Declaration of Miguel
Marquez (“Marquez Decl.”) § 7. These funds weredysn many cases, to provide for
essential services, like child welfare and coread@afety-net servicedd. {1 8-13id.
Ex. B. For example, the County of Santa ClaraiveseSocial Services Block Grants,
Foster Care funding streams, and Maternal and Gtellth Grantsld. § 13;id. Ex. B.

As the designated safety-net service provider mt& Clara County under state
law, if the federal government fails to provide diumg for fundamental needs like child
welfare, public health and healthcare, the respditgifor filling the funding gap in
many cases ultimately will fall to the Count$ee, e.g.Cal. Welf. & Inst. Code
88 17000, 10800, 16508ee alsaviarquez Decl.  10.

King County, with a total population of 2.1 million, had thBtR largest

population of undocumented persons by county im#ien in 2010-2014. Declaration
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of Dwight Dively (“Dively Decl.”) 1 3. Undocumentlepersons comprise approximately
3.8% of the County’s population, higher than theamawide average. Dively Decl. { 6.
King County annually receives substantial fedewaling from a variety of Census-
Based Funding Stream$&ee id{ 8. Among these, in 2016, Basic Food, Washinigto
SNAP program, served 14% of the population of Kiaunty, reaching 278,919
recipients at a total of $317,149,016; in the sge®r, Washington’s TANF program
served 26,157 residents of King County, at a tobat of $29,062,221. Goldstein Decl.
Ex. G. Community Development Block Grants and FaldEransit Formula Grants are
also significant sources of population-based fddarals that would be imperiled by a
reduction in the determination of King County’s péggion. Dively Decl. { 8.
Significant Washington State funding streams disted to King County are also
population-based and directly determined by theedeial census population count,
including Criminal Justice sales tax revenues, mag¢dicle fuel taxes, and liquor
revenues. Dively Decl. T 9.

ARGUMENT

Applicants Are Entitled To Intervene As Of Right Under Rule 24(a)(2).

As detailed below, Applicants meet each of the feguirements for intervention
as of right under Rule 24(a)(2), and this Courtdthdherefore grant the motiorsee
United States v. Georgid9 F.3d 1388, 1393 (11th Cir. 1994) (“Once ayastablishes
all the prerequisites to intervention, the distdotrt has no discretion to deny the
motion.”); see also Chiles865 F.2d at 1213.

A. Applicants’ Motion To Intervene Is Timely.
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Courts within the Eleventh Circuit have adoptdtbaible approach to the
guestion of timeliness, and may consider a numbtators. See Georgia302 F.3d at
1259 (enumerating factorsThiles 865 F.2d at 1213. By any measure, however,
Applicants’ motion—filed less than two months aftiee Complaint—is timely, as this
case is still in the preliminary stages. Plaistiffomplaint was filed on May 21, 2018,
and Defendants have not yet responded. Nor hamtifs or Defendants responded to
the July 12, 2018 motion to intervene filed by Rregd Intervenors. No other legally
significant proceedings have occurred; thus, Agplis’ intervention will not prejudice
the existing partiesSee Chiles365 F.2d at 1213 (noting motion was timely whiadf
“only seven months after [the plaintiff] filed hagiginal complaint, three months after the
government filed its motion to dismiss, and befang discovery had begun”). Further,
allowing Applicants to intervene at this early ggesents no risk of disrupting the
orderly processes of the Couee Georgia302 F.3d at 1259-60 (finding intervention
timely where it “did not delay the proceedings &imel court had yet to take significant
action”).

B. Applicants Have Substantial Interests Related To Ta Subject Of The
Action.

Applicants have “a direct, substantial, and legplgtectable interest in the
subject matter of the suitGeorgia 302 F.3d at 1250, and that interest is “derivéialiin

a legal right.” Mt. Hawley Ins. Co. v. Sandy Lake Properties,, 1425 F.3d 1308, 1311
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(11th Cir. 2005). Applicants’ interests need not be of a “legabnatidentical to that of
the claims asserted in the main actiddtiiles 865 F.2d at 1214, but here they are
closely related.

Federal Funding

Plaintiffs seek to halt the counting of undocumdrersons in the 2020 Census,
arguing that this longstanding practice will resinter alia, in Alabama losing federal
funding and other jurisdictions with higher popidas of undocumented persons gaining
funding. SeeCompl. §f 74-86. Applicants serve regions thaharee to many foreign-
born residents, including undocumented persong;ttierefore have a direct, substantial,
and legally protectable interest in ensuring a Gsm®unt that includes those
undocumented persons, to maintain an appropria¢ ¢¢ Census-Based Funding to
provide critical services.

The loss of federal funding is a legally protecataibterest, which has been
recognized previously in the standing context ahetlwvestablishes a legally cognizable
interest here See Chiles865 F.2d at 1213 (“[S]tanding cases . . . areveait to help
define the type of interest that the intervenor inassert.”),cf. City of New York v. U.S.

Dept. of Commerce/13 F. Supp. 48, 50 (E.D.N.Y. 1989) (municipaipliffs’

Applicants need not establish standing unlesemikints determine they will not
defend the lawsuisee Salvors, Inc. v. Unidentified Wrecked & Abarmdioviessel
861 F.3d 1278, 1290 (11th Cir. 2017) (establislsitagnding required if an intervenor
pursues relief different from a party with standinghiles 865 F.2d at 1213 (noting
a putative intervenor need not establish standinigrsg as a case or controversy
exists between the original parties). Howeverpusthdpplicants need to establish
standing in the future, they will be able to dd@othe same reasons that they have
substantial interests related to the subject ofitigation.



Case 2:18-cv-00772-RDP Document 9 Filed 07/17/18 Page 14 of 26

allegation of loss of federal funds satisfied ttending requirement}ity of Detroit v.
Franklin, 4 F.3d 1367, 1374 (6th Cir. 1993) (city had stagdo challenge Census
Bureau actions based on claim that undercount wasidlt in the loss of federal funds);
Carey v. Klutznick637 F.2d 834, 838 (2d Cir. 1980) (city and sest@&ablished standing
by claiming a decrease in federal funds and vdtgiain); City of Willacoochee, Ga. v.
Baldrige 556 F. Supp. 551, 553-55 (S.D. Ga. 1983) (citystanding to challenge
Census Bureau population count because the Idssidé$ resulting from an undercount
constituted a distinct and palpable injury). Mare if a public official’s “rights and
duties . . . may be affected directly by the disjgpms of [a case], [a public official] has a
sufficient interest to intervene as of right in #etion.” Harris v. Pernsley820 F.2d
592, 597 (3d Cir. 1987) (citinglake v. Pallan554 F.2d 947, 953 (9th Cir. 197Rines
v. D’Artois, 531 F.2d 726, 738 (5th Cir. 197&)eusse v. Cam385 F.2d 694, 700 (D.C.
Cir. 1967)). Likewise, Applicants’ duties to prdei safety-net services, and to
administer them via Census-Based Funding, willflected by the disposition of this
litigation.

Plaintiffs themselves acknowledge—and the Censueduhas stated—that
many federal programs utilize census figures tocalle funds to state and local
governments. Compl. § 74; Marquez Decl. Ex. Airfgithe Census Bureau’s Uses of
Census Bureau Data in Federal Funds Distributidiligation)® Indeed, in 2015, the

Census Bureau estimated that some $675 billioaderfl assistance was distributed

®  The funds identified in the publication are rederto in this motion as “Census-

Based Funds” or “Census-Based Funding.”

10
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using census data via programs such as the Medlssadtance Program, the
Supplemental Nutrition Assistance Program (“SNARMgdicare Part B, Temporary
Assistance for Needy Families (“TANF"), and Sect&Hhousing Choice Vouchers.
Marquez Decl. Ex. A, Marisa Hotchkiss and Jessivaldh,Uses of Census Bureau Data
in Federal Funds DistributioriSept. 2017). And just last week during a radterview,
the Census Bureau’s Acting Director, Defendant Bamnmin, reminded “everybody” of
the “need to be counted” because of the role otémsus in federal fundingsee
Goldstein Decl. Ex. H, Hansi Lo Wangtanscript: Census Bureau Acting Director Ron
Jarmin's Interview With NPRJuly 11, 2018) (“[T]heir neighborhoods don't gle¢ir
share of federal dollars . . . if they're not cadht . . . [W]hether it's funding for streets
or for schools or for health care, decisions thieug the federal government are made
based on the population of the local communities pieople live in.”).

Applicants would be hard-hit by the change to CefBased Funding distribution
that would result from not counting undocumentespes. The County of Santa Clara
receives close to half a billion dollars in CenBased Funds annually, which it uses to
fund critical programs. Marquez Decl. 1 7-8. &mmple, the County receives more
than $135 million for Medicare, more than $2 mitlim funding for senior nutrition, and
more than $66 million in TANF funds. It also raas significant funding through Social
Services Block Grants, Foster Care funding streamd Maternal and Child Health
Grants. The impact of curtailed federal fundinguddikely be particularly acute on the
County of Santa Clara, as, in many cases, the @aumild be required to fill any

funding gaps to meet its statutory obligation tovite essential safety-net services to all

11
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indigent county residentsSee, e.g.Cal. Welf. & Inst. Code § 17000; Marquez Decl. 19
10-11. But the impact will be felt by the otherplpants, as well: The City of San José
and King County stand to lose significant fedewads if undocumented persons are no
longer counted. Sykes Decl. { 7; Dively Decl. 88abama’s proposed exclusion of
undocumented persons from the 2020 Census couefahe directly threatens the
equitable allocation of federal resources to Ampiis.

Integrity of Accurate Internal Boundaries

Applicants must maintain accurate internal politlmaundaries. They therefore
have a substantial interest in ensuring that th&qad apportionment that follows the
Census count continues to include undocumentedperSee Utah v. Evans36 U.S.
452, 478 (2002) (noting certain elements of thedfitution “suggest a strong
constitutional interest in accuracy” of the censasnt);Dep’t of Commerce v. U.S.
House of Representativés?5 U.S. 316, 333 (1999) (holding state residaatsstanding
to sue where “[s]everal of the States in whichdbenties [we]re located require[d] use
of federal decennial census population numberghfair state legislative redistricting”);
cf. Gomillion v. Lightfoqt364 U.S. 339, 342 (1960) (recognizing the “brhaaitd
importance” of a state’s power to “establish, d®gtor reorganize by contraction or
expansion its political subdivisions”).

The County of Santa Clara is required by statutetats internal political
boundaries by reference to the Census. Cal. Elede § 21500 (“Following each
decennial federal census, and using that censagasis, the board shall adjust the

boundaries of any or all of the supervisorial di$srof the county so that the

12
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supervisorial districts shall be as nearly equaddpulation as may be . . . ."); Marquez
Decl. 1 14. King County has the same requirem&eeWash. Rev. Code § 29A.76.010
(“It is the responsibility of each county . . .geriodically redistrict its governmental unit,
based on population information from the most reéetteral decennial census . . . . Each
internal director, council, or commissioner didtsball be as nearly equal in population
to each and every other such district . . . .”wdly Decl. 1 9. If Alabama’s position
prevails in this matter, it will fundamentally dist the Counties’ political districts.

C. A Decision In This Suit May, As A Practical Matter, Impede Or
Impair Applicants’ Ability To Protect Their Interes ts.

“Where a party seeking to intervene in an acti@ma$ an interest in the very . . .
subject of the main action, the potensitdre decisieffect may supply that practical
disadvantage which warrants intervention as oftrigiChiles 865 F.2d at 1214ee also

Georgig 302 F.3d at 1254 (holding a legal interest wdicgent for intervention where

*  In addition, such an outcome may implicate Appiis’ interest in ensuring that they

receive proportional representation based on agprigetual enumeration” of
“persons” via the decennial census. It is longls@that all persons residing in the
United States—documented and undocumented alike-Hmeusounted to fulfill the
“actual Enumeration” mandate in Article |, Sect®of the U.S. Constitution that
undergirds the decennial censi#®d. for Am. Immigration Reform (FAIR) v.
Klutznick 486 F. Supp. 564, 576 (D.D.C. 198®ecently, inEvenwel v. Abbatt

136 S. Ct. 1120 (2016), the U.S. Supreme Courtircoad that Texas's use tdtal
population numbers (including undocumented immitgaftom the decennial
census while drawing legislative districts was ¢iugonal. Id. at 1132. In

rejecting the suggestion that such line-drawingughclude only the population of
eligible voters, the Supreme Court noted, “As thenkers of the Constitution and the
Fourteenth Amendment comprehended, representatives all residents, not just
those eligible or registered to vote” since “[n]oters have an important stake in . . .
receiving constituent services, such as help naagaublic-benefits
bureaucracies.’ld.
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a proposed intervenor could not adequately prateatterests through a separate suit or
negotiation process). Applicants are “so situdibedause] disposition of the lawsuit

will, as apractical matter impair their ability to protect their interestsChiles 865 F.2d
at 1214 (emphasis added).

Plaintiffs themselves contend that the outcoméim hatter will profoundly
affect the interests of Applicants. Indeed, redistion of federal funds away from
jurisdictions “that show a higher population tatathe Census than they would have
shown if illegal aliens were excluded from the Gexigs an express purpose of
Alabama’s suit. Compl. 11 81-86. Plaintiffs reeely and specifically identify
California—home to both the County of Santa Clard the City of San José—as such a
jurisdiction. Id. 11 42, 45, 63, 68, 70, 117. But even apart firdamtiffs’ contentions, it
is plain that, without accurate Census populatiatadApplicants will lose critical federal
funding and the ability to draw accurate politibalundaries if Plaintiffs prevailSee,

e.g, Marquez Decl. 11 7-8, 14; Sykes Decl. | 7; Dinzdgl. 71 8-10.

In short, there is no doubt that Applicants hadiract, substantial, and legally
protectable interest in the apportionment of findensus-determined representation and
federal funds, and the outcome of this case mayintpeir ability to defend those
interests. But, even if there were such a dodiajny doubt concerning the propriety of
allowing intervention should be resolvedfavor of the Applicantbecause it allows the
court to resolve all related disputes in a singl#oa.” Fed. Sav. & Loan Ins. Corp. v.

Falls Chase Special Taxing Dis@83 F.2d 211, 216 (11th Cir. 1993) (emphasis ddde
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D. Applicants’ Interests Are Not Adequately Representd By The
Existing Parties To This Suit.

Applicants easily meet their “minimal” burden taosv that the existing parties
cannot adequately represent their intereSkse Huff v. Comm’r of IR343 F.3d 790,
800 (11th Cir. 2014)*The inadequate representation requirement shoelldteated as
minimal and is satisfied unless it is clear thhe[existing parties] will provide adequate
representation.{quotations omitted))Georgig 302 F.3d at 1255-5&lark v. Putnam
Cty, 168 F.3d 458, 461 (11th Cir. 1999) (noting thespmption of adequate
representation is “weak; in effect, it merely impssipon the proposed interveners the
burden of coming forward with some evidence todbetrary”);see also Trbovich v.
United Mine Workers404 U.S. 528, 538 n.10 (1972) (noting Rule 2é@uirement is
“satisfied if the applicant shows that represeatatf his interest ‘may be’ inadequate;
and the burden of making that showing should betégeas minimal.”)Chiles 865 F.2d
at 1214-15 (finding inadequate representation basdtie possibility that a
governmental party “may decide not to emphasize’inkervenor’s interests, “but focus
instead” on those of other constituencies).

Applicants have a concrete interest in how Censsiglts will impact the
distribution of federal funding among governmenmtgdictions and in the integrity of
their internal boundaries. Defendants do not stiase concerns and, as a result, cannot
adequately represent Applicants’ interestee Georgia302 F.3d at 1256 (finding the
Army Corps could not adequately represent Florid@asrest in a water dispute with

Georgia because unlike Florida, whose interesttavasnsure that Georgia’s actions
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d[id] not deprive Florida of its equitable sharengiter,” the Army Corps had “no
independent stake” in the amount of water thathedd=lorida)Clark, 168 F.3d at 461—
62 (holding black voters were entitled to intervevieere county commissioners had an
interest in remaining politically popular and aapes willingness to settle than the
intervenors who “intend[ed] to pursue their favoredult with greater zeal”).

Further, by its past statements and actions, ther& government has indicated
that it may not resist the relief sought by Pldistin the same manner as would
Applicants. First, Department of Justice leadgrshcently refused to reject Alabama’s
theory. In a May 2018 House Oversight Committesring on the 2020 Census, Acting
Assistant Attorney General for Civil Rights Johnr&aas asked whether undocumented
persons should even be included in the 2020 CerdusGore replied, “It's not [a
guestion] that the Department of Justice has taleaosition on . . . . [Y]ou have raised
several good questions that the Congress shoultedale on and make an appropriate
decision on its own> Moreover, Defendants have also demonstratedliagviess to
depart from longstanding census practice by progos add an untested question to the
2020 Census requiring that all United States res#disclose whether they are citizens.
Goldstein Decl. Ex. I, at 7d. Ex. J.

Given the divergence between Applicants and mfats related to Applicants’

interest in federal funding and apportionment, tnedequivocation by the Department of

® 2020 Census Progress Report at 18:50, C-SPAN (ag018), https://www.c-
span.org/video/?445756-1/justice-department-offigiragress-report-2020-census.
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Justice on the merits of Plaintiffs’ theory, Apg@lits have more than met their minimal
burden of showing Defendants’ representation oflippts’ interest may be inadequate.

Moreover, even if the other Proposed Intervenoesail in their motion,
Applicants’ interests will still not be adequatefpresented. As articulatedpra
Applicants, which are all local jurisdictions, haweerests in maintaining federal funding
and the integrity of their internal political bowaries, which differ from the interests
articulated by Proposed Intervenors’—individualarstand an organization—in
preserving their political representation. As sumlen if this Court grants Proposed
Intervenors leave to intervene, Applicants’ intésasill remain unrepresented unless
they are also permitted to intervene.

Il. Alternatively, Applicants Should Be Granted Permiss/e Intervention Under
Federal Rule of Civil Procedure 24(b).

In addition to being entitled to intervene in thdion as a matter of right, the
Applicants request that this Court alternativelympie Applicants to intervene pursuant to
Rule 24(b). When sought upon timely motion, pesine intervention is appropriate
“where a party’s claim or defense and the mairpadtiave a question of law or fact in
common and the intervention will not unduly prepedor delay the adjudication of the
rights of the original parties.Georgig 302 F.3d at 1250.

For the reasons stated abosee suprdPart I.A, Applicants’ motion is timely.
Furthermore, Applicants easily meet the commonaliydard as their defense to each of
Plaintiffs’ causes of action—which they must asseftrotect their funding and

apportionment interests set forth above—is thaRésidence Rule is lawful under both
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the Constitution and the Administrative Proceduce. SSeeEx. A (attached Answer).
Applicants seek to intervene on not only a commatnaln identical question of law.
Whereas Plaintiffs’ Complaint avers that the “wholember of persons in each State”
must exclude undocumented persons for Census-ogyntirposes, Applicants seek to
defend that “persons in each State” must includaamented persons in accordance
with longstanding practice and Supreme Court precedsee Evenwell36 S. Ct. at
1127-33. Applicants thus propose to contest thef sought by Plaintiffs as not allowed
under the Constitution or federal law—asserting#se that plainly “share[s] with the
main action a common question of law” for purposgRule 24(b)’

Moreover, intervention will neither unduly delayrmrejudice the adjudication of
the original parties’ rights. Fed. R. Civ. P. 24®8). This litigation is still at the earliest
stages: Plaintiffs filed their Complaint on May, 2D18, and Defendants have yet to
answer or move upon the Complaint. Defendants wete@ven served until June 4,

2018. SeeDkt. No. 5. Defendants have until August 3, 20d 8spond. Fed. R. Civ. P.

In addition, San José is a plaintiff in a suithe U.S. District Court for the Northern
District of California challenging actions by Detfamts in this suit to add new and
untested questions to the 2020 Census that willireghat all United States
residents disclose whether they are citizédseCompl.,City of San Jose et al. v.
Ross et aJ.No. 5:18-cv-02279 (N.D. Cal., Apr. 17, 2018), DMb. 1. The
California litigation and the instant litigationasie similar concerns: the California
litigation puts at issue whether the posing ofteenship question will decrease
responses to the census questionnaire among immignaups and minority
populations, thus resulting in decreases in cosgreal representation and federal
funding, and this case raises similar questioragedlto the treatment of non-citizens
in the census countSee Sunbelt Veterinary Supply, Inc. v. Intl Bys. 8§.S., IngG.
200 F.R.D. 463, 466 (M.D. Ala. 2001) (permittingervention where proposed
intervenors’ claims in an existing lawsuit sharednemon questions of law and fact
with the underlying action).
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Rule 12(a)(3). Though the Proposed Intervenoes @& motion for leave to intervene on
July 12, 2018, that motion has not been fully leief As such, only Applicants would
face prejudice from the Court denying their intemen and participation in the action
and therefore should be permitted to intervene uRdéde 24(b).

CONCLUSION

For the foregoing reasons, Applicants respectidtyuest entry of an Order
permitting them to intervene as of right, underer2di(a), or in the alternative, granting

them permissive intervention under Rule 24(b).

Respectfully submitted,

Dated: July 17, 2018 /sl Anil A. Mujumdar
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