
 
UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

______________________________ 
     ) 
BRENNAN CENTER   ) 
FOR JUSTICE   ) 
AT NEW YORK UNIVERSITY ) 
SCHOOL OF LAW,   ) 
     ) 
   Plaintiff,  ) 
     ) 
    v.  )  Civil Action No. 18-1841 (ABJ) 
     ) 
U.S. DEPARTMENT OF JUSTICE, ) 
     ) 
   Defendant.  ) 
_____________________________ )  
 

 
DEFENDANT’S RESPONSE TO PLAINTIFF’S  

STATEMENT OF MATERIAL FACTS 
AS TO WHICH THERE IS NO GENUINE ISSUE 

 
 Pursuant to Local Rule 7(h), defendant United States Department of Justice (“DOJ”), on 

behalf of the Civil Rights Division (“CRT”), responds to plaintiff’s statement of material facts as 

to which there is no genuine issue as follows: 

1. Plaintiff’s FOIA request (the “NVRA FOIA”), sent to Defendant by letter on July 20, 

2017, sought the following information relating to the letter sent on June 28, 2017 by  T. Christian 

Herren, Jr., Chief of DOJ’s Voting Section, to state election officials across the country (the 

“DOJ Letter”): 

 
1) All documents the Department of Justice (“DOJ” or “Department”) received 
or receives from state or local election officials in response to the Letter. 
2) All communications and documents, including but not limited to emails and 
memoranda, between any DOJ officer, employee, or agent, or any White House 
liaison to the Department, and any other person, including but not limited to any 
officer, employee, or agent of the White House or the Presidential Advisory 
Commission on Election Integrity concerning the Letter. 
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Compl. Ex. A at 1, ECF No. 1-5. The DOJ Letter is publicly availableat 

https://www.documentcloud.org/documents/3881855-Correspondence-DOJ-Letter- 06282017.html 

(last visited Apr. 11, 2019). 

Response: 

2. The Brennan Center requested expedited processing of the NVRA FOIA pursuant to 

the FOIA statute and DOJ’s regulations.  Compl. ¶ 10 & Ex. A at 1, ECF Nos. 1, 1-5. 

Response:  Admit but aver that this is not a material fact because the processing of this 

FOIA request has been completed. 

3. Plaintiff had previously submitted a different FOIA request (the “SDNY FOIA”) to 

DOJ in May 2017, requesting documents relating to the “Presidential Advisory Commission on 

Election Integrity” (“PACEI”) established by President Trump in May 2017, which requested the following 

records: 

1. All communications, including but not limited to emails and memoranda, 
between any Department of Justice (“DOJ” or “Department”) officer, employee, 
or agent, or any White House liaison to the Department, and any other person, 
including but not limited to any officer, employee, or agent of the White House 
or DOJ, or any member of the presidential transition team or the presidential 
campaign of Donald Trump, regarding the Presidential Advisory Commission on 
Election Integrity or any other effort since November 8, 2016 to establish a 
commission, task force, or committee to study voter fraud or any aspect of the 
voting system. 

2. All communications, including but not limited to emails and memoranda, 
between any Department officer, employee, or agent, or any White House liaison 
to the Department, and any member of the Presidential Advisory Commission on 
Election Integrity, other than Vice President Michael Pence, since November 8, 
2016. 

3. All documents relating to the Presidential Advisory Commission on Election 
Integrity or any other effort since November 8, 2016 to establish a commission, 
task force, or committee to study voter fraud or any aspect of the voting system, 
including all documents discussing or making reference to the following subjects: 

a) The Executive Order creating the Presidential Advisory Commission 
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on Election Integrity; 

b) The reasons for forming the Presidential Advisory Commission on 
Election Integrity; 

c) The goals and mission of the Presidential Advisory Commission on 
Election Integrity; and 

d) The membership of the Presidential Advisory Commission on Election 
Integrity, including the criteria for selection of its members. 

 
Complaint ¶ 8-27, Brennan Ctr. for Justice v. U.S. Dep’t of Justice, No. 17-cv-06335 CBH, ECF 

No. 1 (S.D.N.Y. Aug. 21, 2017). 

Response:  Admit that plaintiff had made a prior FOIA request to DOJ in May 2017, and 

that FOIA request speaks for itself and is the best evidence of its contents.  This statement, 

however, is not a material fact because that prior FOIA request is not at issue. 

4. DOJ  acknowledged  receipt of the NVRA FOIA  request on July 24,  2017.    Compl. 
 
¶ 15; Ans. ¶ 15, ECF No. 10; Declaration of Tink Cooper, Acting Chief of the Freedom of 

Information/Privacy Act Branch, Civil Rights Div., DOJ (“Cooper Decl.”) Ex. A, ECF No. 21-2. 

Response:  Admit but aver that this is not a material fact because the processing of this 

FOIA request has been completed. 

5. Between November and December 2017, Plaintiff followed up with DOJ several 

times regarding the NVRA FOIA request.  In communications between Plaintiff and DOJ in 

March 2018, DOJ expressed that it needed to coordinate with the U.S. Attorney’s Office for the 

Southern District of New York (which was handling litigation concerning the SDNY FOIA) and 

inquired as to how the SDNY FOIA and NVRA FOIA requests differed.  See Compl. ¶¶ 17-18; Ans. 

¶¶ 17-18. 

Response:  Admit but aver that this is not a material fact because the processing of the 

FOIA request at issue in this case has been completed. 
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6. The Brennan Center provided a written explanation by email on March 19, 

2018.  Compl. ¶ 19 & Ex. C, Ex. A thereto; Declaration of Maximillian Feldman (“Feldman 

Decl.”) ¶ 4 & Ex. A thereto 

Response:  Admit but aver that this is not a material fact because the processing of the 

FOIA request at issue in this case has been completed. 

7. On March 20, 2018, the Department responded by letter to the NVRA FOIA   

request.  Compl. Ex. B, ECF No. 1-6; Coop. Decl. Ex. B, ECF No. 21-2. The Department denied in 

toto the NVRA FOIA’s first request for “[a]ll documents the [Department] received or receives from 

state or local election officials in response to the [DOJ Letter],” invoking FOIA Exemption 7(A), 5 

U.S.C. § 552(b)(7)(A), on the purported basis that “disclosure [] could reasonably be expected to 

interfere with law enforcement proceedings.” Id. at 1. The Department also claimed that certain 

unspecified information within the requested records was protected from disclosure pursuant to FOIA 

Exemption 5, U.S.C. § 552(b)(5), “since the records consist of attorney work product and include 

intra-agency memoranda containing pre-decisional, deliberative material and attorney client 

material,” and pursuant to FOIA Exemption 6, 5 U.S.C. § 552(b)(6), to the extent that “disclosure [] 

could reasonably be expected to constitute an unwarranted invasion of privacy.” Id. 

Response:  Admit that by letter dated March 20, 2018, the Department sent plaintiff a 

letter, and that letter speaks for itself and is the best evidence of its contents.   

8. Regarding the NVRA FOIA request for “[a]ll communications and documents, 

including but not limited to emails and memoranda, between any DOJ officer, employee, or 

agent, or any White House liaison to the Department, and any other person, including but not 

limited to  any officer,  employee,  or  agent  of  the White House or the  Presidential     

Advisory Commission on Election Integrity concerning the Letter,” DOJ produced 407 pages of 

Case 1:18-cv-01841-ABJ   Document 29   Filed 05/29/19   Page 4 of 27



5 
 

records and stated that that production was subject to excision of information protected under 

FOIA Exemptions 5 and 6. Id. at 1-2. DOJ denied access to four pages of documents under 

FOIA Exemptions 7(A) and 5.  Id. at 2. 

Response:  Admit that by letter dated March 20, 2018, DOJ sent plaintiff a letter, and 

that letter speaks for itself and is the best evidence of its contents. 

9. The 407 pages of documents released by DOJ each related to the PACEI. The DOJ 

Letter, in contrast, was referenced on just three of the pages. Feldman Decl. ¶ 6. All but three of 

the 407 pages had already been produced to the Brennan Center in response to the SDNY FOIA 

request. Id.  Those three new pages contained a letter from DOJ to Senator Whitehouse.  Id. ¶ 7  

& Ex. B thereto. 

Response:  Admit that by letter dated March 20, 2018, DOJ sent plaintiff a letter, and that 

letter speaks for itself and is the best evidence of its contents.   

10.  On April 27, 2018, in response to the SDNY FOIA, DOJ made a 100-page 

production that contained documents responsive to both the SDNY FOIA and the NVRA FOIA, 

including a series of redacted emails regarding DOJ’s response to an op-ed regarding the DOJ 

Letter.  See Feldman Decl. ¶ 8; Compl. Ex. C, Ex. B thereto, ECF No. 1-7. 

Response:  Admit that on April 27, 2918, DOJ responded to plaintiff’s SDNA FOIA 

request, and that FOIA response speaks for itself and is the best evidence of its contents.  This 

statement, however, is not a material fact because that prior FOIA request is not at issue. 

11. DOJ has indicated in declaration testimony that the terms “Presidential Advisory 

Commission, Presidential Advisory Commission on Election Integrity, PACEI, ‘Election 

Integrity Commission’ NEAR "voting system,’ ‘task force’ NEAR vote NEAR fraud, Study 
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NEAR ‘voting system,’ Pence, Kobach, Lawson, Gardner, Dunlap, Blackwell, McCormick, 

Dunn, Rhodes, von Spakovsky, Adams, King, and Borunda” were searched in response to the 

NVRA FOIA. Cooper Decl. ¶ 11, ECF No. 21-1. DOJ also has stated that the Civil Rights Division 

had “received several FOIA requests relating to the Commission” and that the search conducted 

“encompassed the search terms and parameters of these similar FOIA requests.” Id. 

Response: Admit that the Cooper Declaration specified certain search terms used in 

connection with plaintiff’s FOIA request, and that declaration speaks for itself and is the best 

evidence of its contents 

12. The Brennan Center timely filed an appeal with DOJ on May 15, 2018.  Compl. 

Ex.C, ECF No. 1-7; see also Compl. ¶ 24; Ans. ¶ 24. 

Response: Admit that plaintiff filed an administrative appeal but whether it was 

timely is a legal conclusion and not a statement of material fact. 

13. By August 7, 2018, DOJ had not responded to the Brennan Center’s appeal, and 

Plaintiff filed the instant suit.  See generally Compl., ECF No. 1. 

Response:  Admit. 

  14. On November 14, 2018, DOJ issued a supplemental response to the NVRA FOIA 

releasing approximately 100 pages of publicly available court documents filed in the Eastern 

District of Kentucky in Judicial Watch v. Grimes, No. 3:17-cv-0094 (E.D. Ky.).   Cooper    

Decl. ¶ 16, ECF No. 21-1; id. Ex. C, ECF No. 21-2. DOJ maintained that approximately 20,200 

pages of documents should be withheld under Exemptions 5, 6, and 7(A) and (C). Cooper Decl. 

¶ 16, ECF No. 21-1; Mem. of Points & Authorities in Supp. of Def.’s Mot. for Summ. J. 

(“Def.’s Br.”) at 4-15, ECF No. 21. The Department invoked the same FOIA Exemptions in a 
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Vaughn index provided to the Brennan Center on November 29, 2018, and attached in identical 

form to the Department’s Motion for Summary Judgment. Summ. Categorical Index (“Vaughn 

Index”),  ECF No. 21-3; see also Feldman Decl. ¶ 10. 

Response:  Admit that on November 14, 2018, DOJ issued a response to plaintiff, and that 

response speaks for itself and is the best evidence of its contents 

     Respectfully submitted, 

 
     JESSIE K. LIU, 
     D.C. BAR # 472845 

United States Attorney 
            for the District of Columbia  
 
 
     DANIEL F. VAN HORN,  
     D.C. BAR #924092 
     Chief, Civil Division 
      
                            /s/ Marina Utgoff Braswell               
     MARINA UTGOFF BRASWELL, 
     D.C. BAR #416587 
     Assistant United States Attorney 
     U.S. Attorney’s Office 
     555 4th Street, N.W. - Civil Division 
     Washington, D.C. 20530 
     (202) 252-2561 

Marina.Braswell@usdoj.gov 
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UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

______________________________ 
     ) 
BRENNAN CENTER   ) 
FOR JUSTICE   ) 
AT NEW YORK UNIVERSITY ) 
SCHOOL OF LAW,   ) 
     ) 
   Plaintiff,  ) 
     ) 
    v.  )  Civil Action No. 18-1841 (ABJ) 
     ) 
U.S. DEPARTMENT OF JUSTICE, ) 
     ) 
   Defendant.  ) 
_____________________________ )  
 
MEMORANDUM OF POINTS AND AUTHORITIES IN OPPOSITION TO PLAINTIFF’S 

CROSS-MOTION FOR SUMMARY JUDGMENT AND IN REPLY TO PLAINTIFF’S 
OPPOSITION TO DEFENDANT’S MOTION FOR SUMMARY JUDGEMENT 

 
PRELIMINARY STATEMENT 

 
This case involves a request by plaintiff, under the Freedom of Information Act (“FOIA”), 

5 U.S.C. § 552, submitted to defendant United States Department of Justice’s (“DOJ”) Civil Rights 

Division (“CRT”), seeking certain information CRT received from state and local election officials 

in response to a June 28, 2017 letter sent from T. Christian Herren, Jr., Chief of the Voting 

Section, to all states covered by the National Voter Registration Act (“NVRA”) and the Help 

America Vote Act (“HAVA”) (referred to herein as the “DOJ Letter”).  DOJ moved for summary 

judgment demonstrating that CRT had performed an adequate search for responsive records, and 

properly withheld information from plaintiff under Exemptions 5, 6, 7(C) and 7(A) of the FOIA. 

Plaintiff does not challenge the invocation of Exemptions 6 and 7(C).  Plaintiff challenges 

the adequacy of the search and the invocation of exemptions 5 and 7(A).  Plaintiff first argues that 

the search was inadequate because CRT allegedly used broad search terms that relate solely to the 

Presidential Advisory Commission on Election Integrity (“PACEI”) and not the DOJ Letter 
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pertaining to the NVRA and HAVA, and DOJ failed to identify the names of the custodians who 

searched for responsive records.  Plaintiff’s argument, however, is built solely upon unwarranted 

speculation and an erroneous legal premise that the name of each custodian searched must be 

provided.  

Second, plaintiff argues that Exemption 7(A) does not apply because the law enforcement 

threshold has not been met and CRT’s Vaughn index and declaration fail to adequately explain 

how release of the requested information would interfere with any enforcement proceedings.  

Plaintiff is patently wrong that the proceedings at issue here are akin to audits.  On the contrary, 

they are enforcement proceedings of a type the Court of Appeals has found to meet the Exemption 

7 threshhold. To the extent that additional information on the harm from release of the withheld 

information is needed, the accompanying Supplemental Declaration of Tink Cooper (“Supp. 

Cooper Decl.”) explains in more detail the application of Exemption 7(A). 

Third, plaintiff argues that Exemption 5 cannot apply because CRT failed to demonstrate 

certain information withheld under the deliberative process was both predecisional and 

deliberative.  Plaintiff also argues that the attorney work product privilege cannot apply because 

CRT has failed to demonstrate any ongoing or anticipated litigation to support its claim. 

On the contrary, both Cooper declarations demonstrate that the withheld information is 

predecisional and deliberative, and that the attorney work product information pertains to 

anticipated litigation. 

Plaintiff has failed to undermine DOJ’s demonstration in this case that summary judgment 

is warranted for defendant.  Correspondingly, plaintiff’s cross-motion for summary judgment 

should be denied.   
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ARGUMENT 
 

I. CRT has Performed an Adequate Search for Responsive Documents. 
 
 Plaintiff argues that CRT’s search was inadequate because CRT purportedly used search 

terms pertaining to the PACEI and not to the DOJ Letter.  Plaintiff’s Opp. at 9.  Plaintiff offers 

no support for its claim that the search terms used applied only to the PACEI and not to the DOJ 

Letter.  Id. 

 Instead, plaintiff speculates that the terms apply only to the PARCEI based on a 

conversation plaintiff had with CRT.  Plaintiff argues that it explained to CRT that its FOIA 

request to the Southern District of New York was different than its request for records 

concerning the DOJ Letter and yet the next day CRT responded to its FOIA request for records 

pertaining to the DOJ Letter.  Plaintiff’s Opp. at 10.  The timing of CRT’s response in no way 

suggests that CRT misunderstood what plaintiff was requesting. 

 The Supplemental Cooper Declaration explains that in response to plaintiff’s FOIA 

request CRT used information located in searches undertaken in response to prior FOIA requests 

for similar information, and also conducted new searches for records responsive to plaintiff’s 

FOIA request.  Supp. Cooper Decl., ¶ 3.  Thus, contrary to plaintiff’s claim, CRT did not rely 

solely on prior searches for information responsive to other FOIA requests. 

 Plaintiff also argues that CRT failed to identify each of the almost 80 custodians who 

were involved in the search for responsive records.  Plaintiff’s Op. at 9-10.  Plaintiff cites no 

support that CRT is required to specifically identify each custodian.  Id.   The first Cooper 

declaration adequately identified high level officials involved in the search.  Cooper Decl., ¶¶ 7-

10.  

 Ms Cooper further explains in her supplemental declaration that: 
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As described in the first declaration, Plaintiff’s request was forwarded to the 
Voting Section.  Three individuals in the Voting Section have personal knowledge 
of the Section and all matters, cases, or other law enforcement proceedings 
addressed by the Section: Chris Herren, the Chief of the Voting Section; Rebecca 
J. Wertz, the Principal Deputy Chief; and Robert S. Berman, a Deputy Chief and 
the designated FOIA contact for the Voting Section.  As the senior management 
and leadership of the Voting Section, Mr. Herren, Ms. Wertz, and Mr. Berman 
searched for all responsive records regarding the DOJ Letter.  Although 
inadvertently omitted from my first declaration, the June 28, 2017 letter was also 
used as the search term.  The Section located responsive records from 44 chief 
election officials in the states and in the District of Columbia. 
 

Supp. Cooper Decl., ¶ 6. 
 
 Plaintiff also argues that it received documents responsive to its FOIA request in this 

case, in response to its FOIA request in the Southern District of New York, but not in response to 

the request here, and that these overlooked materials demonstrate that the search was inadequate.  

Plaintiff’s Opp. at 11.   

 On the contrary, the question is not “‘whether there might exist any other documents 

possibly responsive to the request, but rather whether the search for those documents was 

adequate.’”  Steinberg v. Department of Justice, 23 F.3d 548, 551 (D.C. Cir. 1994) (quoting 

Weisberg v. Department of Justice, 745 F.2d 1476, 1485 (D.C. Cir. 1984)); accord Nation 

Magazine v. Customs Service, 71 F.3d 885, 892 n.7 (D.C. Cir. 1995).  The "[f]ailure to turn up [a 

specified] document does not alone render [a] search inadequate." Nation Magazine, 71 F.3d at 

892, n.7.   

 As explained in the Supplemental Cooper Declaration, the records that plaintiff refers to 

originated in DOJ’s Office of information Policy (“OIP”), not CRT.  Although OIP consulted 

with CRT about certain of the information contained in these documents, these were OIP 

documents, not CRT documents.  Plaintiff’s FOIA request, however, was directed to CRT.  

Supp. Cooper Decl., ¶ 9.  Moreover, CRT made a supplemental release of this information to 
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plaintiff on March 20, 2018.  Id. at ¶ 10. 

As Ms. Cooper previously explained, CRT’s search was directed at the two offices 

within CRT likely to possess all the materials regarding the Commission and the Letter.  

Cooper Decl., ¶ 4.  Plaintiff does not challenge that these were the appropriate offices to 

target in the search. See Plaintiff’s Opp. at 8-11.  Indeed, plaintiff does not challenge any 

other description of the search performed.  Id.      

 The Cooper Declaration and Supplemental Cooper Declaration make clear that 

CRT performed a thorough search for responsive records.  Plaintiff has failed to 

undermine CRT’s showing that it identified all the places where responsive records might 

reasonably be found and performed a broad enough search to retrieve any responsive 

records.    

II.   Pursuant to Exemption 5, CRT Properly Withheld Information  
Subject to the Deliberative Process Privilege and Work-Product Doctrine 
 

DOJ has invoked FOIA Exemption 5 to protect from disclosure information that is 

subject to the deliberative process and the attorney work product doctrine.  Plaintiff challenges 

the invocation of both privileges. 

A. Deliberative Process Privilege 

Plaintiff argues that DOJ has failed to justify the application of the deliberative process 

privilege to four groups of documents for which it is asserted. 

Plaintiff first challenges in “Group 1” the withholding of an email chain that relates to 

“‘the development of responses to Congressional inquiries for committee hearings on voting 

issues.’”  Plaintiff’s Opp. at 29, quoting Vaughn Index at 1.  Inexplicably, plaintiff claims that 

this description does not establish that the document is predecisional. Id. at 29. 
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This argument has no merit.  A description stating that the information pertains to “the 

development of responses” plainly shows that it is not a final document.  In order to make this 

fact crystal clear, the Supplemental Cooper Declaration states that “[t]his document was both 

predecisional, and deliberative, reflecting opinions and recommendations as to the appropriate 

response to convey.”  Id. at ¶ 43.  Any factual information was an inextricable part of the 

deliberative discussions.  Id.  

Plaintiff next challenges in “Group 2” the withholding of email chains containing 

preliminary assessments of attorneys about whether states were in compliance with the NVRA 

and the HAVA.  Plaintiff’s Opp. at 30.  Plaintiff challenges the invocation of the deliberative 

process privilege for this information, on the grounds that the email chain may contain factual 

information, and that CRT failed to identify the positions and job duties of the authors and 

recipients.  Id. 

These email chains were sent to and from CRT attorneys in the Voting Section.  The 

information withheld reflects opinions and recommendations about an ongoing enforcement 

action.  Supp. Cooper Decl., at ¶ 43.  Any factual information was an inextricable part of the 

deliberative discussions.  Id. 

Plaintiff challenges in “Group 3” the withholding of an email chain discussing potential 

areas in which two agencies could cooperate.  Plaintiff’s Opp. at 30.  Plaintiff argues that DOJ 

failed to explain how this discussion reflects the give and take of the consultative process as 

opposed to a mere discussion of administrative matters.  Id. 

The Supplemental Cooper Declaration explains that “[t]his email chain was between 

Special Counsel to the Acting Attorney General and the U.S. Election Assistance Commission.  

The document contains candid, frank, pre-decisional identification of proposed subject matters 
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and issues of vital enforcement issues that, if released, would harm the Division’s capacity to 

conduct future exchanges without chilling the staff’s exchange and presentation of views.”  Id. 

at ¶ 43.  Any factual information was an inextricable part of the deliberative discussions.  Id. 

Finally, plaintiff challenges in “Group 4” the withholding of numerous pages in part, 

arguing that DOJ failed to demonstrate that the withheld information contains no factual 

information or does not relate to final decisions or completed actions.  Plaintiff’s Opp, at 31.  

Plaintiff cites no authority for the proposition that all factual information must be released.  Id.  

In fact, this is inaccurate.  The deliberative process privilege also protects factual materials that 

are closely intertwined with opinions, recommendations, and deliberations.  Ancient Coin 

Collectors Guild v. U.S. Dep’t of State, 641 F.3d 504, 513 (D.C. Cir. 2011) (“[T]he legitimacy of 

withholding does not turn on whether the material is purely factual in nature or whether it is 

already in the public domain, but rather on whether the selection or organization of facts is part 

of an agency’s deliberative process.”); Mapother v. Dep’t of Justice, 3 F.3d 1533, 1538-39 

(D.C. Cir. 1993). 

Additionally, the fact that predecisional information may relate to a final decision 

subsequently made, or action subsequently completed, does not mean that the predecisional 

information loses its protected status.  Plaintiff cites no support for such a proposition.  

Moreover, “[t]o the extent that any of the withheld information relates to a final decision or 

action subsequently completed, the withheld information was created before any final decision 

or completed action and contains opinions and recommendations about decisions yet to be 

made or actions yet to be taken.”  Supp. Cooper Decl., ¶ 43.  Any factual information was an 

inextricable part of the deliberative discussions.  Id. 
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 Plaintiff does not deny that Exemption 5’s deliberative process privilege was designed 

specifically to prevent harm to the government’s decision-making process.  The Cooper 

Declaration and Supplemental Cooper Declaration amply demonstrates that the information 

withheld here is predecisional and deliberative in nature.  Its release would harm the agency’s 

decision-making process in ways courts have recognized should be prevented through the 

application of FOIA Exemption 5. 

B. The Attorney Work-Product Doctrine 

CRT invoked the attorney work-product privilege to protect documents and information 

prepared in anticipation of litigation against a state for violations of the NVRA and HAVA.  

Cooper Decl., ¶ 24.  The information withheld concerns “evaluations, analysis, 

recommendations, and discussions in contemplation of anticipated litigation against a state for 

possible violations of NVRA or HAVA [the disclosure of which would] reveal the very core of 

the Department’s review of compliance with these statutes, and release of this information would 

undermine the Department’s litigating position should the underlying enforcement actions 

become the subject of litigation.”  Supp. Cooper Decl., ¶ 44.  

Plaintiff argues that DOJ has not identified actual anticipated litigation for which the 

documents were prepared.  Plaintiff’s Opp. at 32.  The Voting Section is a litigating section.  Its 

law enforcement investigations under the federal voting rights laws are all undertaken in 

anticipation of possible enforcement litigation.  One of the state investigations flowing from the 

2017 letter has already resulted in litigation and another has resulted in a settlement short of 

litigation.  There may well be others that follow.  Consequently, litigation was clearly anticipated 

and disclosure of the withheld information would reveal evaluations, analyses, strategies, and the 
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like that would hurt the government’s case in court in the anticipated litigation were to occur.  

Supp. Cooper Decl., ¶ 44.  

 Because Exemption 5’s attorney work-product doctrine was designed to prevent this very 

problem, and protect the government’s work in anticipation of litigation, CRT’s invocation of 

Exemption 5 here should be upheld. 

III. Pursuant to Exemption 7(A), CRT Properly Withheld Information  
 Exempted from Disclosure Under Two Sub-Parts of Exemption 7. 

 
In order to invoke any of the subsections of Exemption 7, an agency must demonstrate 

as a threshold matter that the records were “compiled for law enforcement purposes.”  5 U.S.C. 

552(b).  An agency satisfies this requirement when it demonstrates that “disclosure (1) could 

reasonably be expected to interfere with (2) enforcement proceedings that are (3) pending or 

reasonably anticipated.”  CREW v. U.S. Dep’t of Justice, 746 F.3d 1082, 1096 (D.C. Cir. 

2014). 

Plaintiff challenges that the records at issue were compiled for law enforcement purposes 

and claims that they merely consist of an audit or compliance review.  Plaintiff’s Opp. at 19, 21.  

Plaintiff argues that the agency must have a particularized suspicion of wrong doing, a predicate, 

or probable cause that the federal laws have been violated in order for the Voting Section to open 

a law enforcement proceeding.  Plaintiff’s Opp. at 20.  Plaintiff is wrong, both as a matter of fact 

and as a matter of law.    

In Public Employees for Envtl. Responsibility v. U.S. Section, Int’l Boundary & Water 

Comm’n, 740 F.3d 195,202-03 (D.C. Cir. 2014) (“PEER”), a case notably ignored by plaintiff, 

the Court of Appeals explained what the term “law enforcement” means within Exemption 7 of 

the FOIA as follows:   
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The term “law enforcement” in Exemption 7 refers to the act of enforcing 
the law, both civil and criminal. See Tax Analysts v. IRS, 294 F.3d 71, 77 
(D.C.Cir.2002); Black's Law Dictionary 964 (9th ed.2009) (defining “law 
enforcement” as the “detection and punishment of violations of the law”). Law 
enforcement entails more than just investigating and prosecuting individuals after 
a violation of the law. As Justice Alito explained in his important concurrence in 
Milner, the “ordinary understanding of law enforcement includes ... proactive 
steps designed to prevent criminal activity and to maintain security.” Milner v. 
Department of the Navy, ––– U.S. ––––, 131 S. Ct. 1259, 1272, 179 L.Ed.2d 268 
(2011) (Alito, J., concurring). “Likewise, steps by law enforcement officers to 
prevent terrorism surely fulfill ‘law enforcement purposes.’ ” Id. 

 
Id. at 203.  The foregoing makes clear that law enforcement proceedings that qualify for 

protection under Exemption 7 are not limited to proceedings that occur to enforce the law once 

there is a basis to believe that the law has been violated.  Instead, law enforcement proceedings 

also encompass proactive proceedings to investigate whether the law has in fact been violated.  

 The Court of Appeals made this point clear in CREW.  The Court emphasized that 

“Exemption 7(A) reflects the Congress's recognition that ‘law enforcement agencies ha[ve] 

legitimate needs to keep certain records confidential, lest the agencies be hindered in their 

investigations or placed at a disadvantage when it [comes] time to present their case.’ NLRB v. 

Robbins Tire & Rubber Co., 437 U.S. 214, 224, 98 S.Ct. 2311, 57 L.Ed.2d 159 (1978)”.  CREW, 

746 F.3d at 1096 (emphasis added).   

 Thus, to invoke Exemption 7(A), an agency must demonstrate that it has an ongoing or 

reasonable anticipated law enforcement proceeding, which can consist of an investigation into 

whether any violation of the law has occurred.  An actual violation of the law does not have to be 

identified in order to invoke Exemption 7(A).  PEER, 740 F.3d at 203.  Thus, contrary to 

plaintiff’s claim, see Plaintiff’s Opp. at 23, law enforcement proceedings are considered initiated 

even without a suspicion that an actual violation of the law has in fact occurred. 
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Instead, agency records are considered “compiled for law enforcement purposes” and 

subject to withholding under Exemption 7(A), if the investigatory activity that gave rise to the 

documents is related to the enforcement of federal laws, and there is a rational nexus between 

the investigation at issue and the agency’s law enforcement duties.  Stein v. U.S. Securities and 

Exchange Comm., 2017 WL 3141903 (D.D.C. July 24, 2017). 

The Voting Section is one of the litigation sections in CRT.  This Section has the 

jurisdiction and responsibility for conducting investigations and taking enforcement action under 

the civil provisions of the federal voting rights statutes enacted by Congress.  Supp. Cooper 

Decl., &12.  The first Cooper Declaration explains that all of the records withheld under 

Exemption 7 “are related to the enforcement of federal laws by CRT, specifically the NVRA and 

HAVA.”  Cooper Decl., & 17.  The records were thus compiled for the Voting Section’s 

enforcement of federal voting laws with a nexus between the HAVA and NVRA investigations 

and the Section’s civil law enforcement duties.  This does not, as plaintiff argues, consist of an 

audit.  

The Supplemental Cooper Declaration explains that: 

The Voting Section does not conduct audits, but rather conducts law enforcement 
investigations to enforce federal voting laws under its jurisdiction.  In fulfilling its 
obligation to enforce the NVRA and the other federal voting rights laws, the Voting 
Section is not required to wait until evidence is available that a state may have 
violated these statutes.  The Section, as part of its law enforcement activities, can 
and does proactively gather information concerning the electoral practices of 
jurisdictions as a preemptive measure to ensure there is compliance with federal 
law.  Much of that information is not otherwise publicly available or otherwise 
available to the Section absent a specific request by the Section to states for that 
information and an appropriate and complete response from the states.  Oftentimes, 
these information requests are necessarily accompanied by follow-up discussions 
between the Section and state officials to fully understand the information provided 
and to reconcile it with other available information.  Once that information is 
gathered, it is not typically possible to determine or ascribe the significance of any 
particular document gathered in such reviews with regard to compliance with the 
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NVRA or other federal laws, since even information in public documents could 
have relevance that could preclude its release under FOIA.  Sometimes, and rarely, 
a document may provide prima facie evidence of a violation of federal laws, such 
as when there is a direct admission of non-compliance. 
 

Id. at &16.  
 

 Plaintiff cannot second-guess the CRT’s decision to investigate by suggesting that these 

are not valid law enforcement proceedings.  An agency’s decision whether to investigate, 

prosecute or enforce has been recognized as purely discretionary and not subject to judicial 

review.  Williams v U.S. Dept. of Justice, 2016 WL 8677198 (D.D.C. July 29, 2016).  Similarly, 

government prosecutors have broad discretion for their prosecution decisions.  This broad 

discretion rests largely on the recognition that the decision to prosecute is particularly ill-suited 

to judicial review.  Such factors as the strength of the case, the prosecution’s general deterrence 

value, the Government’s enforcement priorities, and the case’s overall enforcement plan are not 

readily susceptible to the kind of analysis the courts are competent to undertake.  Wayte v. 

United States, 470 U.S. 598, 607 (1985).  Thus, the Court should decline plaintiff’ suggestion 

that the Court pass judgment on whether the enforcement proceedings at issue here are valid 

proceedings. 

Plaintiff’s reliance on cases distinguishing audits from law enforcement proceedings has 

no bearing here.  Plaintiff’s Opp. at 22, n.9.  For example, John Doe Agency v. John Doe Corp., 

493 U.S. 146 (1989), concerned whether information originally compiled for a non-law 

enforcement purpose could be exempt under Exemption 7 if later recompiled for a law 

enforcement purpose.  Id. at 154.  Contrary’s to plaintiff’s suggestion, the Court found that such 

a recompiling could bring the information within Exemption 7s protection.  Id. 
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Similarly, in Philadelphia Newspapers, Inc. v. U.S.Dep’t of Health & Human Services, 

69 F. Supp.2d 63 (D.D.C. 1999), the documents at issue were compiled as part of a routine 

Medicare compliance audit, conducted by the Office of Audit Services, which was an 

administrative arm of the Office of Inspector General.  Id. at 67.  The responsibilities of the 

Voting Section bear no resemblance whatsoever to an Office of Audit Services.  Supp. Cooper 

Decl., && 14-16.  

Plaintiff’s argument that the DOJ Letter constitutes a mere audit is also based on the 

misimpression that the identical letter was sent to each state. Plaintiff’s Opp. at 21-22, 25.   

Plaintiff is wrong.  As the Supplemental Cooper Declaration explains, “the letters followed a 

template for consistency, however, the letters were often tailored to some extent to specific 

questions about data and compliance in each state identified.”   Id. at & 18.  More particularly, 

Ms. Cooper explains that: 

The letters that the Voting Section sent out to the states covered by the NVRA in 
July 2017 were investigative in nature.  The letters were not part of an audit by 
the Section, since the Section does not have the jurisdiction or practice of doing 
such audits.  While the July 2017 letters to states followed a template for 
consistency across the letters, the letters were often tailored to some extent to 
specific questions about data and compliance in each state. This process includes 
review of public information and other available information before letters are 
sent to the states.  The letters are just one part of an overall process for discerning 
whether jurisdictions are in compliance with federal law.    
 

Id. at & 20.  
 
 Thus, the two Cooper declarations amply demonstrate that law enforcement proceedings 

were actively occurring with respect to the DOJ Letter.  Consequently, the next question is 

whether release of the requested information would interfere with those proceedings. 

 Plaintiff argues that DOJ has improperly withheld information submitted by the states in 

response to the DOJ letter.  Plaintiff claims that release of this information could not possibly 
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interfere with the government’s case because the substance of what the state submitted is already 

known by the state.  Plaintiff’s Opp. at 24. 

 On the contrary, as the Supplemental Cooper Declaration explains: 

[T]he Voting Section affirmatively requests information from elections officials 
and typically must confer with election officials to fully understand the data and 
what it signifies about the nature of the compliance with federal laws. This 
necessarily involves back-and-forth communications with jurisdictions as part of 
these requests.  The Section seeks to work cooperatively with state and local 
election officials to obtain the information needed to conducts its law enforcement 
investigations. Cooperation with election officials and legal counsels for 
jurisdictions would be significantly hindered, or even foreclosed, if public 
disclosure or information about the current status of the law enforcement 
proceeding is released. 
 

Id. at & 30.  Disclosure of this information could prevent the government from obtaining such 

data in the future. See Timken v. U.S. Customs Service, 531 F. Supp. 194, 199-200 (D.D.C. 

1981) (holding that disclosure of investigation records would interfere with the agency’s ability 

“in the future to obtain this kind of information”).  This is especially true given that the Voting 

Section does not have general subpoena authority.  Supp. Cooper Decl., & 39. 

 Additionally, as Ms. Cooper explained in her first declaration, releasing one state’s 

information could allow another state to try to manipulate its own data to present a more 

favorable position to CRT with respect to compliance issues under the NVRA and the HAVA, 

even if the reality was altogether different.  Cooper Decl., ¶ 19.  This clearly would harm CRT’s 

efforts to ensure compliance with these federal statutes.  Plaintiff’s claim that a state could not 

alter or destroy evidence relevant to a NVRA violation without detection, Plaintiff’s Opp, at 26, 

is without support and cannot overcome the Cooper Declaration’s showing of harm. 

 Plaintiff argues that release of any records pertaining to Kentucky would not interfere 

with law enforcement proceedings because there has been a settlement with that state.  Plaintiff’s 
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Opp. at 27.  Plaintiff concedes that DOJ released some records pertaining to Kentucky.  Id.  

Plaintiff cites no authority for the proposition that a settlement necessarily precludes the 

application of Exemption 7(A) for related documents. 

 Proceedings with respect to Kentucky have not concluded.  There is a consent decree in 

place until 2023 during which time Kentucky must show compliance with the terms of the 

decree.  There are open compliance questions that remain subject to enforcement proceedings 

and addition action remains possible.  Supp. Cooper Decl., ¶ 23.  Thus, there are open, active 

enforcement proceedings in Kentucky that could be harmed by the release of the information 

withheld pertaining to Kentucky.  Id. 

Given that the Kentucky matter is an ongoing law enforcement proceeding, and the 

potential for additional court action exists, further release of documents at this time could 

reasonably be expected to cause some articulable harm. ABC Home Health Servs. v. HHS, 548 

F. Supp. 555, 556, 559 (N.D. Ga. 1982)(holding documents protected when “final settlement” 

was subject to reevaluation for at least three years); Timken v. U.S. v. Customs Serv., 531 F. 

Supp 194, 199-200 (D.D.C. 1981)(finding protection proper when final determination could be 

challenged or appealed); Zeller v United States, 467 F. Supp. 486, 501 (S.D.N.Y. 1979)(finding 

that records compiled to determine whether party is complying with consent decrees were 

protectable). 

 Plaintiff complains that DOJ’s Vaughn Index and prior Cooper Declaration do not 

sufficiently explain the harms from releasing the categories of information withheld.  Plaintiff’s 

Opp. at 12-14.  To the extent that there is any merit to plaintiff’s claims, the Supplemental 

Cooper Declaration provides additional detail as to the categories of information withheld and 
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the harm that would result from their release. 

 For example, one category of records concerns draft documents submitted to CRT in 

response to a request for information or the submitters inquiries regarding the applicability of the 

HAVA or the NRVA.  Ms Cooper states that: 

The Section gathers and reviews these records for purposes of its compliance 
investigations and may discuss them further with the states. Some of these include 
draft statutes, draft regulations, or draft manuals or procedures submitted by the 
entity to the Division for purposes of the state description of their compliance 
efforts.  Revealing these documents while the investigation is pending would 
provide critical insights into the government’s legal thinking and strategy.  It would 
also reveal potential evidence in the government’s case. It would also cause harm 
by hindering the government’s ability to control and shape the investigation.   Such 
evidence would also undermine the pending investigation by prematurely revealing 
the scope and focus of the investigation, which would adversely impact prospective 
litigation. Disclosure could also discourage ongoing cooperative engagement with 
elections officials and their counsel regarding underlying compliance questions and 
also discourage any cooperating witnesses from providing information to the 
Section.  

 
Id at ¶ 33.  Ms. Cooper describes several other categories of information and the specific harm 

that would result from their disclosure.  Id, at ¶¶  26-36.  All of this shows how release of the 

information withheld under Exemption 7(A) would harm CRT’s enforcement proceedings.  Id. 

 As Ms. Cooper explains: 

In sum, to release any other documents before the investigations are completed 
and before final determinations are made would jeopardize these active law 
enforcement proceedings.  The investigative materials relate to concrete, 
prospective law enforcement proceedings against the 44 states and D.C.  These 
are active, ongoing enforcement actions regarding states’ compliance with the 
federal voting rights statutes and voter registration list maintenance requirements 
under these federal statutes.  Disclosure of these investigative materials would 
cause harms by revealing its investigation and litigation strategies utilized in 
fulfilling its statutory mandates under NVRA and HAVA and jeopardize CRT’s 
enforcement interests.  Disclosure would reveal the Division’s strategy and 
evaluation of evidence pertaining to the pending enforcement proceedings against 
the states and the District of Columbia.  Harm would result from prematurely 
releasing information that would reveal investigative strategies regarding the type 
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of information sought from the states, and what data is found to be particularly 
probative of a state’s compliance with the voter registration list maintenance list 
requirements under the federal voting rights statutes. These materials include 
evaluations, analysis, recommendations and discussions in contemplation of 
possible litigation against a state for violations of NVRA or HAVA.  Release at 
this time of the investigative materials could reveal the scope and focus of the 
investigations; tip off individuals or states to information of interest to law 
enforcement; provide subjects the opportunity to alter evidence to avoid detection; 
and reveal the core of the Department’s review of compliance with these statutes. 
 

Supp. Cooper Decl., ¶  40. 

 Both Cooper declarations demonstrate that DOJ has properly asserted Exemption 7(A) to 

protect from disclosure categories of information in ongoing enforcement proceedings the 

release of which would harm the government’s ability to successfully pursue its enforcement 

proceedings.1 

  IV.   CRT Has Complied with FOIA’s Segegability Requirement. 

 The Cooper Declaration states that CRT conducted a line-by-line review of the withheld 

information to ensure all reasonably segregable information was released, and that no additional 

reasonably segregable information can be disclosed.  Id. at ¶ 28.  Plaintiff simply argues that “it 

defies logic” that no additional information can be segregated and released.  Plaintiff’s Opp. at 

33.  Such speculation cannot overcome DOJ’s sworn declarations.  See, e.g., Safecard Services 

Inc. v. S.E.C., 926 F.2d 1197, 1200 (D.C. Cir. 1991).  

  Then plaintiff seems to suggest that DOJ is required to go through each entry in the 

Vaughn Index and explain why no additional information can be segregated and released.  

Plaintiff’s Opp. at 34.  Plaintiff offers no details as to what additional information is needed.  Id.  

                                                            
1 Plaintiff fails to oppose defendant’s motion for summary judgment with respect to the 
invocation of FOIA Exemptions 6 and 7(C).  Plaintiff’s footnote 2 does not qualify as an 
opposition.  Accordingly, DOJ is entitled to summary judgment on these claims. 
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Once an agency explains the basis for withholding certain information, states that it has reviewed 

the withheld information line-by-line and no additional nonexempt information exists to be 

released, the agency has met its obligations to show there is no additional segregable information 

to release. See Johnson v. EOUSA, 310 F.3d 771, 776 (D.C. Cir. 2002).  Plaintiff cites to no 

authority that an agency must repeat this same information on a Vaughn index for each entry, 

when thousands of pages are at issue.   

CRT has adequately demonstrated that no additional non-exempt information can be 

released, and thus this Court should find that the segregability requirement has been met.2 

CONCLUSION 

 Accordingly, for all of the reasons set forth above and in DOJ’s prior memorandum, in 

the Cooper declarations and Vaughn Index, defendant respectfully submits that its motion for 

summary judgment should be granted and plaintiff’s cross-motion for summary judgment should 

be denied. 

Respectfully submitted, 
 
     JESSIE K. LIU, 
     D.C. BAR # 472845 

United States Attorney 
            for the District of Columbia  
 
 
     DANIEL F. VAN HORN,  
     D.C. BAR #924092 
     Chief, Civil Division 
      
                                                            
2 In a footnote plaintiff asks for summary judgment on Count III of the Complaint, seeking 
expedited processing of its request.  Plaintiff’s Opp. at 7, n.3.  Given that plaintiff’s request has 
already been processed, this claim is clearly moot.  American Bar Ass’n v. Federal Trade 
Comm., 636 F.3d 641, 645 (D.C. Cir. 2011) (even if litigation poses a live controversy when 
filed, if events transpire to render a claim moot the Court should refrain from deciding it).  Thus, 
plaintiff is not entitled to summary judgment on it.  
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                            /s/ Marina Utgoff Braswell               
     MARINA UTGOFF BRASWELL, 
     D.C. BAR #416587 
     Assistant United States Attorney 
     U.S. Attorney’s Office 
     555 4th Street, N.W. - Civil Division 
     Washington, D.C. 20530 
     (202) 252-2561 

Marina.Braswell@usdoj.gov 
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UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

______________________________ 
     ) 
BRENNAN CENTER   ) 
FOR JUSTICE   ) 
AT NEW YORK UNIVERSITY ) 
SCHOOL OF LAW,   ) 
     ) 
   Plaintiff,  ) 
     ) 
    v.  )  Civil Action No. 18-1841 (ABJ) 
     ) 
U.S. DEPARTMENT OF JUSTICE, ) 
     ) 
   Defendant.  ) 
_____________________________ )  

 
ORDER 

 
 Upon consideration of defendant’s motion for summary judgment, plaintiff’s opposition 

and cross-motion for summary judgment, and the entire record in this case, the Court finds that 

there are no issues of material fact and the defendant is entitled to judgment as a matter of law. 

Therefore, it is hereby 

 ORDERED that defendant’s motion for summary judgment is granted; and it is further 

ORDERED that plaintiff’s cross-motion for summary judgment is denied. 

 This is a final, appealable order. 

 
 

UNITED STATES DISTRICT JUDGE 
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