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INTRODUCTION

Free and fair elections—in which all citizens castdheir ballots on equal terms, with
substantially equal voting power—are foundationaNbrth Carolina’s representative
democracy. Voting for candidates for the Genersdeinbly is how the people participate in
shaping the laws and policies that govern the@diand their communities. Through free and
fair elections, every voter gets an equal say io will represent their interests, and the people
as a whole decide who controls the levers of pow#re State’s government.

But in a partisan gerrymander, the leaders alr@agpwer wrest control from the people
and decide for themselves who will run the govemimieefore the polls even open. Partisan
actors sitting behind a computer classify votershenbasis of their political beliefs, and then
sort voters whom they disfavor into some distraotd out of others to minimize their electoral
influence. Voters are treated like interchangeai®ees on a chess board, arranged on the map
in whatever configuration will most effectively eanch the ruling party in power. This practice
strikes at the foundation of representative dengycrét is unfair, discriminatory, and wrong.
And it violates the North Carolina Constitution.

North Carolina’s state legislative maps are extrpar¢isan gerrymanders. Smoking-gun
evidence from the mapmaker’s own files shows thatcurrent districts were constructed with
surgical precision to maximize Republican politiedivantage and minimize the representational
rights of Democratic voters. The files conclusyvptove that, at Legislative Defendants’
direction, Dr. Hofeller used prior election resuttsdentify Democratic voters, precinct by
precinct, and then assign them to districts toteitheir votes as much as possible.

Plaintiffs’ experts confirmed, by a host of mathé¢iocal and statistical measures, that the
2017 House and Senate plans are extreme outlrsah only be the product of overriding

partisan intent. But that is not all the expertsvpd. Their analyses also showed that Dr.



Hofeller fine-tuned the plans specifically to eniclk Republican dominance. The gerrymanders
are most effective—and cost Democrats the highesioer of seats—precisely in electoral
environments where Democrats could otherwise wimagrity in one or both chambers.

At trial, there was no real dispute about the intemd effects of these plans. Defendants
presented no rebuttal to Plaintiffs’ exhaustivedewice detailing the packing and cracking of
Democratic voters in specific county groupings.fddeants offered no real factual defense at
all. Not one of Defendants’ experts opined that2017 plans aneot extreme outliers.
Defendants’ experts admitted that these plans denen to benefit Republicans, and even
admitted that partisan gerrymandering is wrondN]é[matter what the issue is,” one defense
expert testified, the General Assembly “shoulddistriminate against people.” Another
defense expert called partisan gerrymanderingrigest noxious form of bias” in the political
system—one that fundamentally “distort[s]” the poél process.

Rather than defend the plans, Legislative Defersdsan there is nothing this Court can
do about it. But the courts of this State haveity tb protect and enforce citizens’ constitutional
rights. Indeed, onliNorth Carolina courts can protect the State’s \whe&m partisan
discrimination in redistricting. The U.S. Supre@eurt has closed the federal courthouse doors
to federal partisan gerrymandering claims. Theeg&admssembly has proven unwilling and
unable to reform the redistricting process—regasitef which party holds a majority. North
Carolina has no statewide initiative or referendanocess. And the voters themselves cannot
check partisan gerrymandering through their vatesiouse and Senate candidates, since the
very purpose and effect of the gerrymandered pfatsprevent voters from translating their
votes into seats. Absent intervention from thethN@arolina courts, millions of North

Carolinians will have no remedy for the violatiohtleeir constitutional rights.



The North Carolina Constitution prohibits extrenaetisan gerrymanders and provides
manageable standards for the courts to enforcethXiarolina’s Equal Protection Clause,
which affords broader protections than its fedeoainterpart, protects “the fundamental right of
each North Carolinian to substantially equal votmagver.” Stephenson v. Bartle®55 N.C.

354, 379, 562 S.E.2d 377, 394 (N.C. 2002). Trer®thing equal about North Carolinians’
voting power when the General Assembly has engindnany Democratic voters have no
chance to elect a candidate of their choice, anerevhll Democratic voters have no realistic
chance of ever obtaining a Democratic majorityithex chamber. North Carolina’s
Constitution also commands that “all elections ldbalfree”—a provision specifically intended
to prohibit government manipulation of legislat®ections. Elections are not free when
partisan actors manipulate the electoral procepsaibetermine the outcome of individual races
and control of the General Assembly itself. And North Carolina Constitution’s free speech
and assembly guarantees prohibit the General Adgdroin engineering district boundaries to
burden Plaintiffs’ speech and associational riggatsed on their political views.

Legislative Defendants suggest that there shoulahbexception to these constitutional
safeguards for redistricting because mapmakers lbagesought partisan advantage in drawing
districts. But a historical pedigree is no reasoperpetuate invidious discrimination. For
centuries, politicians handed out government jaset on politics, until courts prohibited it.
Mapmakers devalued votes by creating districtsnefjual population, until courts prohibited it.
And legislatures engaged in racial gerrymandenmg] courts prohibited that too. North
Carolina’s Constitution does not have a grandfatharse for discrimination.

The need for this Court to protect people’s counstihal rights has never been more

urgent. Because the Governor cannot veto redisigitegislation, the General Assembly alone



will control the next round of redistricting aftdre 2020 census. Unless this Court intervenes,
the majorities elected under the current gerrymesddl enact even more sophisticated
gerrymanders to keep control of the General Assgndh years at a time, in perpetuity.

Time is of the essence. State Defendants haveedskat, under the current election
schedule, new maps must be in place by the endweéiber 2019 to be used in the March 2020
primaries. North Carolina voters should not besde that they will once again have to vote in
unconstitutional districts because there is insigfit time to implement remedial plans. North
Carolinians have already had to vote in uncongtimal state legislative and congressional
districts in nearly every election this decadenc8ithe filing of this case, Legislative
Defendants’ strategy has been to run out the cla#t,that strategy should not be rewarded.

For these reasons, Plaintiffs respectfully reqtiestthis Court issue its decision by
September 4, 2019. Set forth below are PlaintPigiposed Findings of Fact, Proposed

Conclusions of Law, and Proposed Decree.



PROPOSED FINDINGS OF FACT
A. Republicans Drew the 2017 Plans To Maximize Theirdtitical Power

1. Republican Mapmakers Drew the 2011 Plans To Entreric
Republican Control of the General Assembly

1. In the 2010 elections, as part a national Republeféort to flip state legislative
chambers in order to gain control of redistrictafter the 2010 Census, Republicans won
majorities in the North Carolina House of Repreatwes and the North Carolina Senate for the
first time since 1870. PX587 {&e 2012 REDMAP Summary Rep&edistricting Majority
Project (Jan. 4, 2013), https://bit.ly/INIDJZr (deising national Republicans’ 2010 “strategy to
... win Republican control of state legislaturesthwthe aim of “[c]ontrolling the redistricting
process in these states”); Tr. 867:1-18 (Dr. Copfder 2179:25-2184:11 (Dr. Barber).

2. With their newfound control of both chambers of General Assembly,
Republican legislative leaders set out to redranbibundaries of the State’s legislative districts.
In North Carolina, legislative redistricting is fammed exclusively by the General Assembly.
The Governor cannot veto redistricting bills. NGanst. art. I, 8 22.

3. Legislative Defendant Representative David Lewd &anator Robert Rucho
oversaw the drawing of the 2011 state House arned Senate plans (the “2011 Plans”). PX587
1 8 (Legislative Defs.” Responses to Requests @migsion); Tr. 95:17-21 (Sen. Blue). They
hired Dr. Thomas Hofeller to draw the pland.  7; Tr. 95:8-9. Dr. Hofeller and his team drew
the plans at the North Carolina Republican Pattigadquarters in Raleigh using mapmaking
software licensed by the North Carolina Republieanty. PX587 1 10-11.

4. Legislative Defendants did not make Dr. Hofelleaitable to Democratic
members of the General Assembly during the 201&treeding process, nor did Dr. Hofeller

communicate with any Democratic members in devalpphe 2011 Plans. PX587 |1 12-13.



No Democratic member of the General Assembly sawpant of any draft of the 2011 Plans
before they were publicly releasen!. § 14.

5. Legislative Defendants have admitted in court gfirthat the 2011 Plans were
“designed to ensure Republican majorities in theiddoand Senate.” PX575 at 55 (Defs.-
Appellees’ Br. on Remandickson v. RuchdNo. 201PA12-3, 2015 WL 4456364 (N.C. July 13,
2015));see id.at 16 (“Political considerations played a sigrfit role in the enacted [2011]
plans.”). Legislative Defendants asserted that there “perfectly free” to engage in partisan
gerrymandering, and that they did so in constrgctite 2011 Plans. PX574 at 60 (Defs.-
Appellees’ Br.,Dickson v. RuchdNo. 201PA12-2, 2013 WL 6710857 (N.C. Dec. 9, 2p13

6. To “ensure Republican majorities in the House aeda$e,” PX575 at 55,
Legislative Defendants and Dr. Hofeller used pel@ction results to construct the district
boundaries to advantage Republicans. PX587 11.6'[I]he recommendation of Tom
Hofeller” was to “create a master database thatdvoontain all [statewide] NC elections from
the past decade ... , each processed into a fatmidtches up with the 2010 VTD geography.”
PX769 at 3 (Jan. 14, 2011 memorandum to Senatdndud_egislative Defendants obtained
Census block-level election results from “all skatke election contests for each general election
[from] 2004-2010.” PX760. Senator Rucho even hting large maps [on] his office wall”
containing granular prior election results to guide process. PX759eePX764.

7. When reviewing the draft plans, all members of@@meral Assembly had access
to a “Stat Pack” containing data on how the disgngould perform using the results of prior
statewide elections. Tr. 98:4-99:9 (Sen. BluepeHically, the Stat Pack showed the partisan

vote share for each drafted district for each $mmegrior election. ld. Members of the General



Assembly viewed the Stat Pack as containing “pretiigble predictors of how [draft] districts
would perform in the future based on how they penfed in the past.” Tr. 99:6-9 (Sen. Blue).

8. In November 2011, the General Assembly enacte@@ié Plans. No Democrat
voted for either plan, and only one Republican da&gainst them. PX587 |1 23-24.

9. The 2011 Plans achieved exactly the effect thauBlegans in the General
Assembly intended. Inthe 2012 elections, theigegirvote shares for the House were nearly
evenly split across the state, with Democrats vaugid8.4% of the two-party statewide vote.
Joint Stipulation of Facts (“*JSF”) 1 41. But Demais won only 43 of 120 seats (36%).

1 42. Republicans thus won a veto-proof majontthe state House—64% of the seats (77 of
120)—despite winning just a bare majority of thetetvide vote. In the Senate, Democrats won
nearly half of the statewide vote (48.8%), but vemity 17 of 50 seats (34%)d. 1 44-45.

10. In 2014, Republican candidates for the House wo4a%%f the statewide vote,
and again won a super-majority of seats (74 of 8261.6%). JSF § 66. Inthe 2014 Senate
elections, Republicans won 54.3% of statewide aotE 68% of the seats (34 of 50)l. § 66.

11. In 2016, Republicans again won 74 of 120 Housesseat2%, this time with
52.6% of the statewide vote. JSF 1 48-49. 12016 Senate elections, Republicans won
55.9% of the statewide vote and 70% of the se&®{350). Id. 1 66.

2. The Covington Court Struck Down Certain 2011 Districts as
Unconstitutional Racial Gerrymanders

12.  In Covington v. North CarolinaNo. 1:15-CV-00399 (M.D.N.C.), plaintiffs
challenged 28 total House and Senate districtsruheée2011 Plans as unconstitutional racial
gerrymanders. In August 2016, the federal distiaeirt ruled for the plaintiffs as to all of the

challenged districtsCovington v. North Caroline316 F.R.D. 117 (M.D.N.C. 2016)



13. TheCovingtoncourt found that racial considerations rather thalitical
considerations “played a primary role” with respiecthe specific 28 “challenged districts” in
Covington 316 F.R.D. at 139. Theovingtonlitigation did not involve any of the districts
drawn in 2011 that are at issue in the present case

14.  OnJune 5, 2017, the U.S. Supreme Court summdfitynad the district court’s
decision invalidating the 28 challenged distridgacial gerrymanders. 137 S. Ct. 2211 (mem.).

15.  The district court subsequently ordered briefingrrether to order enactment of
remedial maps under a timeline that would enabdeigpelections in 2017. Ultimately, based
on representations by Legislative Defendainfsa FOF § G.1, the court declined to order
special elections in 2017 and instead allowed gdotimeline for the General Assembly to
enact remedial plangCovington v. North Carolina267 F. Supp. 3d 664 (M.D.N.C. 2017).

3. The General Assembly Enacted the 2017 Plans To Maxize
Republican Advantage

16. On June 30, 2017, Senator Berger appointed 15asral0 Republicans and
5 Democrats—to the Senate Committee on RedistyictinX587 I 44. Senator Hise was
appointed Chairld. Also on June 30, 2017, Representative Moore apgpdidl House
members—28 Republicans and 13 Democrats—to thedHBekect Committee on Redistricting.
PX629 at 4-5. Representative Lewis was appointedo® Chair. PX587 | 45.

17. AtaJuly 26, 2017 joint meeting of the House ard&e Redistricting
Committees, Representative Lewis and Senator Hssdoded that Republican leadership would
again employ Dr. Hofeller to draw the new planX601 at 23:3-6seePX587 | 46-47. When
Democratic Senator Van Duyn asked whether Dr. Hfetould “be available to Democrats
and maybe even the Black Caucus to consult,” Reptave Lewis answered “no.” PX601 at

22:24-23:6. Representative Lewis explained thaith‘the approval of the Speaker and the



President Pro Tem of the Senate,” “Dr. Hofellewarking as a consultant to the Chainsg’, as
a consultant only to Legislative Defendantd. at 23:3-6; Tr. 101:6-18 (Sen. Blue).

18. In explaining the choice of Dr. Hofeller to dravetR017 Plans, Representative
Lewis stated that Dr. Hofeller was “very fluentbaing able to help legislators translate their
desires” into the district lines using “the [M]aptde program.” PX590 at 36:17-19.

19. On August 4, 2017, at another joint meeting ofRkeelistricting Committees,
Representative Lewis and Senator Hise advised Ctisermembers that tl@ovingtondecision
invalidating 28 districts on federal constitutiogabunds had rendered a large number of
additional districts invalid under the Whole CouPRtpvision of the North Carolina Constitution,
and those districts would also have to be redralx602 at 2:14-11:23.

20.  Atthe same August 4, 2017 meeting, the RedistigcGommittees allowed 31
citizens to speak for two minutes each. PX6028a8-58:23. All speakers urged the members
to adopt fair maps free of partisan bi&ee id. The Committees ignored them.

21. At another joint meeting on August 10, 2017, theugand Senate Redistricting
Committees voted on criteria to govern the creadibthe new plans. PX603 at 4:23-5:5.

22. Representative Lewis proposed as one criteriorct@n data[:] Political
consideration[s] and election results data maydael un drawing up legislative districts in the
2017 House and Senate plans.” PX603 at 132:1(RERresentative Lewis provided no further
explanation or justification for this proposed eribn, stating only: “I believe this is pretty self
explanatory, and | would urge members to adopttheria.” 1d. at 132:13-15.

23. Democratic members pressed Representative Lewetails on how Dr.
Hofeller would use elections data and for what pagp Democratic Senator Ben Clark asked:

“You’re going to collect the political data. Whepecifically would the Committee do with it?”



PX603 at 135:11-13. Representative Lewis answiadthe Committee could look at the
political data as evidence to how, perhaps, vodee Ibeen cast in the pastd. at 135:15-17.
When Senator Clark inquired why the Committees @aolnsider election results if not to
predict future election outcomes, Representatiwgis stated only that “the consideration of
political data in terms of election results is atablished districting criteria, and it's one that
propose that this committee use in drawing the inégh.at 141:12-16.

24. The House and Senate Redistricting Committees addpepresentative Lewis’s
“election data” criterion on a straight party-lmete. PX603 at 141-48.

25. Representative Lewis later stated that Dr. Hofelled ten specific prior
statewide elections in drawing the 2017 Plans200 U.S. Senate election, the 2012 elections
for President, Governor, and Lieutenant Goverriar,2014 U.S. Senate election, and the 2016
elections for President, U.S. Senate, Governoyteigant Governor, and Attorney General.
PX603 at 137:22-138:3.

26.  Senator Clark proposed an amendment that wouldlptohe General Assembly
from seeking to maintain or establish a partisaraathge for any party in redrawing the plans.
PX603 at 166:9-167:3. Representative Lewis opptsedmendment without explanation,
stating only that he “would not advocate for [psissage.”ld. at 167:10. The Redistricting
Committees rejected Senator Clark’s proposal, agiaia straight party-line votdd. at 168-74.

27.  As explained in extensive detail below, Dr. Hofélewn files conclusively
establish that he used prior elections resultspantisanship formulas to draw district boundaries
to maximize the numbers of seats that Republicamddwvin in the House and the Senate, and
to ensure that Republicans would retain majorindsoth chambers. PX123 at 48-76 (Chen

Rebuttal Report); PX329 at 3-35 (Cooper RebuttaldR®; PX153, PX164; PX166; PX167,;
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PX168; PX170; PX171; PX172; PX241, PX244; PX2462B&; PX330; PX332; PX333;
PX334; PX335; PX336; PX337; PX340; PX342; PX3443R% PX346; PX347; PX350;
PX352; PX353; PX354; PX724; PX730; PX731; PX732;/B3;, PX734; PX735; PX736;
PX738; PX739; PX742; PX744; PX746; PX748; PX7537BX, PX755; PX756.

28.  As a further criterion, Representative Lewis pr@@bmcumbency protection—
namely that “reasonable efforts and political cdasations may be used to avoid pairing
incumbent members of the House or Senate with anatbumbent in legislative districts drawn
in 2017 House and Senate plans. The Committeenma&g reasonable efforts to ensure voters
have a reasonable opportunity to elect non-pamedmbents of either party to a district in the
2017 House and Senate plans.” PX603 at 119:9-E/clarified that the second sentence of this
proposed criterion meant “simply” that “the map mieakmay take reasonable efforts not to pair
incumbents unduly.”ld. at 121:16-18seePX606 at 9:24-10:1 (Sen. Hise: “The Committee
adopted criteria pledging to make reasonable effoot to double-bunk incumbents.”).

29. The House and Senate Redistricting Committees addpepresentative Lewis’s
incumbency-protection criterion, once more on aight-party line vote. PX603 at 125-32.

30. The Redistricting Committees also adopted as @jtget again on straight party-
line votes, that they (1) would make “reasonableres” to “improve the compactness of the
current districts,” PX603 at 24:24-25:2; (2) wouléke “reasonable efforts” to “split fewer
precincts” than under the 2011 Plaids,at 79:8-12; and (3) “may consider municipal
boundaries” in drawing the new districtd, at 66:15-16see id.at 98-104, 112-19 (adopting
criteria). Representative Lewis clarified thatsheriteria meant “trying to keep towns, cities
and precincts whole where possible.” PX607 at-B)$eePX603 at 66:22-23 (Rep. Lewis

explaining that the Committees would “consider aiwtding municipalities where possible”).

11



31. As afinal criterion, Representative Lewis propopeshibiting the consideration

of racial data in drawing the new plans. PX60348:11-15jnfra FOF § G.2.

32. As set forth in Plaintiffs’ Exhibit 588, the fulliteria adopted by the Committees

for the 2017 Plans (the “Adopted Criteria”) reada®ws:

Equal Population. The Committees shall use the 2f@H@ral decennial
census data as the sole basis of population favidgalegislative districts in
the 2017 House and Senate plans. The number adngens each legislative
district shall comply with the +/- 5 percent popida deviation standard
established bgtephenson v. Bartle®?55 N.C. 354, 562 S.E. 2d 377 (2002).

Contiguity. Legislative districts shall be compdsef contiguous territory.
Contiguity by water is sufficient.

County Groupings and Traversals. The Committeedl shhaw legislative
districts within county groupings as required ®tephenson v. Bartlet855
N.C. 354, 562 S.E. 2d 377 (2003t¢phenson)| Stephenson v. Bartletd57
N.C. 301, 582 S.E.2d 247 (200Btéphenson )] Dickson v. Rucha367 N.C.
542, 766 S.E.2d 238 (2014)ickson ) andDickson v. Rucha368 N.C. 481,
781 S.E.2d 460 (2015D(ckson ). Within county groupings, county lines
shall not be traversed except as authorizedstaphenson, IStephenson I
Dickson | andDickson Il

Compactness. The Committees shall make reasondhdetseto draw
legislative districts in the 2017 House and Ser@#ans that improve the
compactness of the current districts. In doingtls®,Committees may use as a
guide the minimum Reock (“dispersion”) and Polslmpper (“perimeter”)
scores identified by Richard H. Pildes and Rich@dNeimi in Expressive
Harms, “Bizarre Districts,” and Voting Rights: Euwahting Election-District
Appearances After Shaw v. ReA2 Mich. L. Rev. 483 (1993).

Fewer Split Precincts. The Committees shall maksaeable efforts to draw
legislative districts in the 2017 House and Serpgltns that split fewer
precincts than the current legislative redistrgtmans.

Municipal Boundaries. The Committees may considanioipal boundaries
when drawing legislative districts in the 2017 Hoasid Senate plans.

Incumbency Protection. Reasonable efforts and ipaliconsiderations may
be used to avoid pairing incumbent members of tbeidd or Senate with
another incumbent in legislative districts drawrthe 2017 House and Senate
plans. The Committees may make reasonable efforensure voters have a
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reasonable opportunity to elect non-paired incurtdoeh either party to a
district in the 2017 House and Senate plans.

Election Data. Political considerations and elettiesults data may be used in
the drawing of legislative districts in the 2017ude and Senate plans.

No Consideration of Racial Data. Data identifyimg trace of individuals or
voters shall not be used in the drawing of legiadistricts in the 2017
House and Senate plans.

33.  On August 11, 2017, Representative Lewis and Seklse emailed the criteria
to Dr. Hofeller and “directed him to utilize thoseteria when drawing districts in the 2017
plans.” PX629 at 7.

34.  Dr. Hofeller drew the 2017 Plans in secret underdinection of Legislative
Defendants. PX587 {1 48-51, 55-56. Representhévas claimed that he “primarily ...
directed how the [House] map was produced,” andheaDr. Hofeller, and Republican
Representative Nelson Dollar were the only “threegie” who had even “seen it prior to its
public publication.” PX590 at 40:14-21. None a&dislative Defendants’ meetings with Dr.
Hofeller about the 2017 redistricting were publieX587  51. Legislative Defendants did not
make Dr. Hofeller available Democratic membersmyithe 2017 redistricting process, nor did
Dr. Hofeller communicate with any Democratic mensherdeveloping the 2017 Plans.

PX587 11 48-49; Tr. 126:16-18 (Sen. Blue). No Deratic member of the General Assembly
saw any part of any draft of the 2017 Plans betloeg were publicly released. PX587  50.

35. Legislative Defendants released Dr. Hofeller’s g House plan on August
19, 2017. PX629 at 7. The House Redistricting @dtee made only minor adjustments to
Dr. Hofeller’s draft, swapping precincts betweelew districts. PX605 at 16:2-17:16.

36. Representative Lewis and Senator Hise releasegrtipmsed Senate plan on

August 20. PX629 at 7. At a Senate RedistricGagnmittee hearing on August 24, 2017,

13



Senator Van Duyn asked Senator Hise how priorieleetdata had been used in drawing the
proposed maps. PX606 at 26:4-6. Senator Hiseteththat the mapmaker, Dr. Hofeller, “did
make partisan considerations when drawing particiricts.” 1d. at 26:9-10.

37. The Senate Redistricting Committee adopted onlyriwwmr amendments to the
district boundaries drawn by Dr. Hofeller. One @, proposed by Senator Clark, moved a
small population from Senate District 19 to Digtédd. PX606 at 49:20-52:9. The other change,
proposed by Democratic Senator Daniel Blue, swajplesv precincts between Senate Districts
14 and 15, two heavily Democratic districts in Wakeunty. Id. at 52:19-53:19.

38. Asin 2011, “Stat Packs” measuring the partisafoperance of the draft districts
under recent elections were made available to meswddehe Redistricting Committees.

Tr. 113:17-115:15 (Sen. Blue). The Stat Packsassd on August 21, 201s&ePX629 at 7,
contained information for each proposed distrigdabon the ten statewide elections that
Representative Lewis had claimed would be usedawitig the 2017 Plans. PX591; PX597.

39. Following the public release of the draft House Sedate maps, Legislative
Defendants held public meetings on August 22, 2a0FRaleigh and at six satellite locations
across the state. PX607 at 7:22-8:11, 9:1-3. Matigens spoke at the meetings and expressed
grave concerns about the draft maps. As Senat@r t8ktified, “overwhelmingly they were
saying that they wanted districts drawn that wertepartisan in nature.” Tr. 105:8-12.

40. On August 24, 2017, the Senate Redistricting Cotemihdopted the Senate plan
drawn by Dr. Hofeller with the minor modificatiodgscussed above. PX606 at 131:10-23. The
next day, the House Redistricting Committee adopredHofeller’s proposed House plan, also

with the minor modifications discussed above. PX60120:2-125:25.
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41.  During a Floor Session Hearing on August 28, 2BRiefresentative Lewis
proposed an amendment to modify several Houseaatisstn Wake County. PX590 at 30:13-
32:2. The amendment passed on a straight pasgybie. Id. at 31:18-32:2.

42.  On August 31, 2017, the General Assembly passeHadlse plan (designated
HB 927) and the Senate plan (designated SB 691il),amly a few minor modifications from the
versions passed by the Committees. PX629 ats@éP X627 (HB 927); PX628 (SB 691). No
Democratic Senator voted in favor of either pl&X587  71. The lone Democratic member of
the House who voted for the plans was Represeat®tiliam Brisson, who switched to become
a Republican several months latéal.

43. The 2017 Plans altered 79 House districts and 8at8alistricts from the 2011
Plans. JSF 11 169-70.

4. The Covington Special Master Redrew Several Districts That
Remained Racially Gerrymandered

44.  TheCovingtonplaintiffs objected to the new plans, arguing timety did not cure
the racial gerrymanders in two House districtsd8d 57) and two Senate districts (21 and 28).
Covington 283 F. Supp. 3d at 429. The federal court agrésedit 429-42. The court further
held that the General Assembly’s changes to fivadédistricts (36, 37, 40, 41, and 105)
violated the North Carolina Constitution’s prohibit on mid-decade redistrictindd. at 443-45.

45.  The court appointed Dr. Nathaniel Persily as a Bpd&taster to assist in
redrawing the districts for which the court hadtaured the plaintiffs’ objections. To cure the
racially gerrymandered districts, the Special Mastade adjustments to certain neighboring
districts as well.Covington ECF No. 220 at 46, 64. The court adopted thei@pklaster’s

recommended changes to all of these districts. 2&upp. 3d at 458.
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46. The Special Master also restored the districtsttietourt had found were
redrawn in violation of the ban on mid-decade regisng to the 2011 versions of those
districts. Covington 283 F. Supp. 3d at 456-58. The court adoptesktbbanges as welld.

47.  OnJune 28, 2018, the U.S. Supreme Court affirhedlistrict court’s adoption
of the Special Master’s remedial plans for Housgizits 21 and 57 (and the adjoining districts,
22,59, 61, and 62) and Senate Districts 21 an@2@® the adjoining districts, 19, 24, and 27).
North Carolina v. Covingtonl38 S. Ct. 2548, 2553-54 (2018). But the U.Sir&ome Court
reversed the district court’s adoption of the Sglelglaster’s plans for the districts allegedly
enacted in violation of the mid-decade redistrggomohibition, holding that the court’s remedial
authority was limited to curing the racial gerryrdans and nothing mordd. at 2554-55.

48.  Plaintiffs in this case do not challenge the follegvdistricts that were altered by
the CovingtonSpecial Master: House Districts 21, 22, 57, 61,S&hate Districts 19, 21, 24, 28.

B. The 2017 Plans Were Designed Intentionally and Efféively To Maximize
Republican Partisan Advantage on a Statewide Basis

1. Legislative Defendants Admitted That They Were Drawng the 2017
Plans for Partisan Gain

49. At trial, there was no genuine dispute that LegigaDefendants drew the 2017
Plans to advantage Republicans and reduce thaiedieess of Democratic votes.

50. The 2017 Adopted Criteria expressly provided fa tise of “election data” in
drawing the 2017 Plans. PX588. The Joint Selech@ittee on Redistricting considered results
from 10 statewide elections, captured in so-calitdt Packs” available to legislators when they
considered whether to adopt Dr. Hofeller’s drafulse® and Senate plans. Tr. 113:17-115:15.
The Stat Packs demonstrated that, under thoseatevitie elections, Republicans would be
expected to win between 72 and 82 seats in thedHand between 31 and 35 seats in the Senate.

PX591; PX597. In other words, Republicans would a/supermajority in both chambers of the
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General Assembly under each and every one of tistatéwide elections used to evaluate the
2017 Plans (72 seats provides a supermajorityarHibuse and 30 seats does in the Senate).

51. As Senator Blue testified, the election data usetdgislative Defendants—and
in particular the performance of the proposed HamkSenate plans under the range of 10 prior
statewide elections—revealed that the plans weesitghed specifically to preserve the
supermajority” that the Republican Party had gammeder the 2011 Plans. Tr. 115:20-22.

52.  Atthe Senate Redistricting Committee hearing ogust 24, 2017, Senator Hise
confirmed that the mapmaker, Dr. Hofeller, “did raglartisan considerations when drawing
particular districts” in 2017. PX606 at 26:9-1And as discussed above, Legislative Defendants
admitted in prior court filings that the districtsawn in 2011 were “designed to ensure
Republican majorities in the House and Senate.5#Xat 16, 550ickson v. Rucha\No.
201PA12-3, 2015 WL 4456364 (N.C. July 13, 2015)).

2. Dr. Hofeller’s Files Establish That the Singular Gal Was To
Maximize Republican Partisan Advantage

53. Files uncovered from Dr. Hofeller's storage devipesvide direct, conclusive
evidence of Dr. Hofeller's predominant—and indeedrrsingular—focus on maximizing
Republican partisan advantage in creating the Z04r7s.

54.  Dr. Hofeller maintained two folders related to @17 redistricting, titled “NC
2017 Redistricting” and “2017 Redistricting.” ®49:20-450:5. Plaintiffs’ expert Dr. Chen
reviewed the entire contents of these two foldasfaund that, other than verifying that draft
districts met the equal population and county gmgipequirements, the files exhibited a near-
singular focus on partisan considerations. PX12Z&HgChen Rebuttal Report); Tr. 450:6-13.
Among the hundreds of files in these two foldelnsyé were a “few files” that report on VTD

and county splits, “[b]ut beyond these few fileth&se hundreds of files focused overwhelmingy
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on each party’s expected vote share in the drsffticlis and on the identities and party
affiliations of the incumbent members in each distrPX123 at 76 (Chen Rebuttal Report).
The fact that these folders focused overwhelmioglyartisan considerations is powerful, direct
evidence that partisan intent predominated in thevohg of the 2017 Plans.

a. Dr. Hofeller’s partisanship formulas

55.  The specific contents of the two folders confirm Elofeller’'s near-singular
focus on Republican partisan advantage. In traefg| Dr. Hofeller had three partisanship
formulas. First, as reflected in a Microsoft Walatument titled “FORMULA FOR
POLITICAL ANALYSIS OF LEGISLATIVE DISTRICTS,” Dr. Hofeller used a formula that
measured the average Republican vote share in\&dglacross nine statewide elections from
2008 to 2014. Tr. 450:24-451:15; PX123 at 49-52¢(CRebuttal Report). These nine elections
were different from the ten elections Represengat®wis claimed would be used. Tr. 451:20-
452:6. Dr. Hofeller used this partisanship formbodesed on 2008-2014 elections to measure the
partisanship of his draft districts through at tehdy 2017, by which point he had already
substantially completed drawing most of the fingtritts. Tr. 452:7-10. Plaintiffs’ Exhibit 153
is a screenshot of Dr. Hofeller's Microsoft Wordcdment containing this partisanship formula:

Dr. Hofeller's "FORMULA FOR POLITICAL ANALYSIS OF LEGISLATIVE
DISTRICTS.doe"

FORMULA FOR POLITICAL ANALYSIS OF LEGISLATIVE DISTRICTS
USING 2-PARTY VOTE

(GOBP_RV+GOSG_RV+G08S_RV+GOBK_RV+G12P_RV+ G12G_RV+G120_RV+ G105 RV+
G145_RV}/(G08P_DV+GD8P_RV+ GDBG_DV+G08G_RV+GOSS_DV+ GDSS_RV+ GOBK_DV+
GOSK_RV+G12P_DV+G12P_RV+GI126_DV+ G12G_RV+G120_DV+G120_RV+G105_DV+
G10S_RV+G14S_DV+G14S_RV)

2008 President

2008 Governor

2008 U. 5. Senate

2008 insurance Commissioner
2010 U. 5. Senate

2012 President

2012 Governor

2012 Commissioner of Labor
2014 U. S. Senate
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56. Dr. Hofeller’'s second partisanship formula was base the ten statewide
elections from 2010-2016 that Representative Lelasned would be used in 2017. Tr. 452:12-
453:21; PX164. Dr. Hofeller did not employ thisraila, however, in the Excel worksheets
where he analyzed the partisanship of his draftics. Tr. 453:12-17.

57.  Dr. Hofeller’s final partisanship formula, titlec@ff Year,” was based on the
results of statewide elections during non-Presidéatection years, namely 2010 and 2014.

Tr. 453:22-454:9; PX123 at 65 (Chen Rebuttal Rgpdttis apparent that Dr. Hofeller used this
formula to evaluate how his districts might perfanmon-Presidential years. Tr. 454:10-17.

58.  Dr. Hofeller's “NC 2017 Redistricting” and “2017 Bistricting” folders contain
numerous Microsoft Excel spreadsheets analyzingisparconsiderations, using his partisanship
formulas, for the draft House and Senate planshitatas developing and modifying from
November 2016 through June 201SeeP X123 at 53-64 (Chen Rebuttal Report).

59.  First, Dr. Hofeller placed a special focus on hoanyof his draft House and
Senate districts had an average Republican vote sti&3% or higher using his partisanship
formulas. For instance, in a spreadsheet lastfradddin November 26, 2016 analyzing a draft
Senate plan, Dr. Hofeller wrote “23 Under 53%”"la bottom to indicate the number of draft
districts for which Democrats had less than a 58% share and Republicans had a 53% or
higher vote share. Tr. 456:14-20; PX248 at 2other words, as shown in Plaintiffs’ Exhibit
248 below, Dr. Hofeller projected that 27 of thedi§tricts in this draft Senate plan would have

a Republican vote share at or above 53%.
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Dr. Hofeller's Draft Plan File: "Senate Minimum-Partisan-Members.xIlsx” (November 26, 2016)

New 2016 Senate Plan

Group Type Dist Avg R Incumbent Pty] Note | Old AveR

New 1 52.70%]Cook R

(o] ] 2 60.16%]Sanderson R

New 3 35.11%]Smith-Ingram D

New 1 37.39%]Horner R HH

New 5 45.94%|Davis D

Oold 6 59.16%]Brown R

New 7 50.94%]Pate R

Oold 8 54.69%]Rabon R

Old 9 53.05%]Lee R

New 10 55.32%])ackson R

New 11 54.35%]Bryant D fizd

New 12 56.83%]Rabin R

Old 13 41.09%| Britt R Hit
Wake-Franklin 14 24.66%]Blue D
Wake-Franklin 15 52.46%|Alexander R
Wake-Franklin 16 40.50%]Chaudhuri D
Wake-Franklin 17 54.36%]Barringer R
Wake-Franklin 18 52.70%|Barefoot R
Cumberland 19 50.64%]Meredith R

New 20 27.50%] McKissick D
Cumberland 21 29.64%|Clark D

New 22 33.39%|Woodard D

Oold 23 34.84%]Foushee D

New 24 56.91%]Gunn R

New 25 51.51%Mclnnis R

New 26 59.18%|Berger R

New 27 58.05%|Wade R

New 28 23.67%]Robinson D

New 29 60.90%[Tillman R

New 30 60.87%]Randleman,Ballard R,R #

New 31 64.87%]Brock, Krawiec R,R #

New 32 30.42%]Lowe D

Old 33 65.39%]Dunn R

New 34 66.29%]Vacant R #

Oold 35 65.63%]Tucker R

Oold 36 61.81%]Newton R
Mecklenburg 37 32.84%]Vacant D #
Mecklenburg 38 26.55%])ackson D
Mecklenburg 39 63.97%]Bishop R
Mecklenburg 40 28.50%]Waddell D
Mecklenburg 41 49.66%|Ford, Tarte D,R # #if

Old 42 65.81%]Wells R

New 43 62.82%})arromgtpm R

New 44 62.81%]Curtis R

New 45 64.46%|Vacant R #

New 16 63.85%]Danniel R

Old 47 59.28%|Hise R

Old 48 58.81%|Edwards R

Old 49 40.90%]Van Duyn D

Oold 50 56.29%|Davis R

Notes: # = Double Bunk or Vacant, ## = Partisan Mismatch
23 Under 53%
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60. In subsequent June 2017 spreadsheets analyzirigHinade and Senate plans,
Dr. Hofeller color-coded the districts to differee between districts that had slightly-under and
slightly-over a 53% expected Republican vote sh&ére.Hofeller shaded the “Avg R” column
yellow for draft districts with an expected Repubh vote share of 50-53%, and shaded cells in
the column a peach color for districts with an extpd Republican vote share of 53-55%.
Tr. 460:6-461:8, 464:19-465:11; PX244; PX241; PX238123 at 66 (Chen Rebuttal Report).
61. Dr. Hofeller stratified all of the Republican-leagidistricts in his draft House
and Senate plans using highly granular gradatidms461:1-8, 463:6-25, 465:16-466:20;
PX241 at 3; PX244 at 2; PX246 at 3. As illustrate@laintiffs’ Exhibits 244 below, Dr.
Hofeller counted how many districts in each dradiulde and Senate plan had between a 50-53%,
53-55%, 55-60%, 60-65%, and 65%-100% expected Riepubvote shareld. In contrast, Dr.
Hofeller did not analyze Democratic-leaning digsiwith such granularity. Whereas Dr.
Hofeller analyzed the Republican-leaning distriat8ve different bands, he analyzed
Democratic-leaning districts in just two bands ef%%6 Republican vote share and 45-50%

Republican vote share. Tr. 466:1-20; PX241 atx@42 at 2; PX246 at 3.
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Dr. Hofeller's Draft Plan File: "NC Senate Minimum Partisan J-2" (June 13, 2017)

New 2016 Senate Plan

Group Type Dist Avg R 14 Sen% Incumbent Pty| Note | OldAveR] 11til7
New 1 47.94% 52.31% [Cook 53.54% -5.60%
old 2 Sanderson 60.16% 0.00%
New 3 40.10% 43.10% [Smith-Ingram 34.18% 5.93%
New 4 37.39% 39.24% [Horner He 31.88% 5.51%
New 5 45.94% 48.68% |Davis 36.80% 9.15%
Old 6 58.16% Brown 59.16% 0.00%
New 7 50.94% Pate 59.37% -8.43%
Old 8 54.69% 56.14% JRabon 54.69% 0.00%
Old g 53.05% 51.05% [Lee 53.05% 0.00%
New 10 54.75% 57.91% QJackson 57.13% -2.38%
New 11 54.47% 56.42% [Bryant H# 57.61% -3.13%
New 12 57.19% 58.83% [Rabin 57.19% 0.00%
Old 13 41.09% 47.12% |Britt H# 41.09% 0.00%
Wake-Franklin 14 25.37% 22.89% [Blue 25.54% -0.17%
Wake-Franklin 15 53.04% 49.97% [JAlexander 53.32% -0.28%
Wake-Franklin 16 39.77% 35.22% [Chaudhuri 38.80% 0.97%
Wake-Franklin 17 54.36% 51.52% |[Barringer 53.45% 0.91%
Wake-Franklin 18 52.57% Barefoot 52.76% -0.19%
Cumberland 19 50.79% Meredith 49.30% 1.48%
New 20 20.93% 18.06% [McKissick 24.15% -3.23%
Cumberland 21 29.52% 29.98% [Clark 30.53% -1.01%
New 22 40.57% 39.77% [Woodard 37.71% 2.86%
Old 23 34.84% 31.50% JFoushee 34.84% 0.00%
New 24 56.91% 58.10% [JGunn 59.06% -2.14%
New 25 51.51% Mclnnis 55.19% -3.68%
New 26 59.18% Berger 57.51% 1.67%
New 27 57.95% 56.89% [wade 55.06% 2.90%
New 28 22.87% 22.18% [Rokinson 18.65% 4.32%
New 29 Tillman 67.04% -6.14%
New 30 Randleman,Ballard # 66.15% -5.28%
New 31 SRS Brock, Krawiec # 62.71% 2.16%
New 32 31.20%] -0.78%
Oold 33 65.39% 68.87% 65.39% 0.00%
New 34 66.29% 67.96% # 63.53% 2.76%
Old 35 65.63% 65.84% 65.36% 0.27%
Old 36 62.18% -0.38%
Mecklenburg 37 31.35% 29.21% [Vacant # 37.87% -6.52%
Mecklenburg 38 28.06% 23.76% Qlackson 23.36% 4.70%
Mecklenburg 39 59.63% |[Bishop 61.93% 2.03%
Mecklenburg 40 29.05% 25.80% [waddell 20.96% 8.09%
Mecklenburg 41 | 49.59% | 45.44% |rord, Tarte EREXE 57.53%] -7.94%
Oold a2 65.81% 67.05% 65.81% 0.00%
New 43 62.82% 0.00%
New 44 65.66% -2.85%
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Group Type Dist 14 Sen% Incumbent Pty | Note | OldAveR] 11til7
New 45 Vacant # 651.05% 3.41%
New 46 Danniel 58.59% 5.26%
Old 47 59.28% Hise 59.28% 0.00%
Old 48 58.81% 58.70% |JEdwards 58.81% 0.00%
old 49 40.90% 38.15% [Van Duyn 40.90% 0.00%
Old 50 56.29% 58.76% [Davis 56.29% 0.00%

Pressure Points for GOP Incumbents:

1. Sen. Cook in District 1 (Northeast Coast) is now in a toss-up district

2. Sentors Randleman & Ballard are double-bunked in a strong GOP District 30 (Northwest of State).
3.Senators Brock & Krawiec are double-bunked in a strong GOP District 31({Davie & Forsyth})

4. Senators Tate [R] & Ford [D] are double-bunked in a leaning-Dem. District 41 (N. Mecklenburg).
S. There are 2 strong GOP and 1 Strong Dem vacant districts (34, 37 and 45).

6. 34% (12) of Republican Incumbents do not have to run in a Special Election.

7. 12% (2) Democrats do not have to run in a Special Election.

Notes: # = Double Bunk or Vacant, ## = Partisan Mismatch

Average Republican 2014 Republican Senate
65-100 4 4 65-100 7 7
60-65 10 14 60-65 9 16
55-60 8 22 55-60 9 25
53-55 6 28 53-55 4 29
50-53 1 32 50-53 3 32
45-50 3 35 45-50 4 36

0-45 15 50 0-45 14 50
50 50

62. The Court finds that Dr. Hofeller’'s granular sogtiand analysis of Republican-
leaning districts—and his particular emphasis @trigts with an over-53% expected Republican
vote share—provide especially powerful evidencthefintent and effects of the gerrymanders.
The evidence establishes that Dr. Hofeller drew2diE7 Plans very precisely to create as many
“safe” Republican districts as possible, so thghd®dicans would maintain their supermajorities,
or at least majorities even in a strong electioar yer Democrats. Tr. 456:21-457:25. For
instance, Dr. Hofeller’'s June 13, 2017 spreadshile@te estimated that 28 of 50 draft Senate
districts had an expected Republican vote shareea8%, PX244 at 2, and Dr. Hofeller’'s June
14, 2017 spreadsheet for a draft House map estinlaae 74 of 120 districts in the draft House
plan had an expected Republican vote share abdxe BX246 at 3. Dr. Hofeller clearly drew

the maps with an intent to preserve Republicanstrobof the House and Senate.

23



63.  As further evidence of partisan intent, using lastisanship formula, Dr. Hofeller
calculated the difference in the Republican vogaslibetween the new draft version of each
district and the prior 2011 version of that didtrghowing precisely how his draft plans would
alter the partisanship of each district. Tr. 45968:9; PX241; PX244; PX246; PX248.

64. Dr. Hofeller's spreadsheets also highlighted inox@lmany of North Carolina’s
largest and most-Democratic counties, such as WM&eklenburg, Cumberland, Forsyth, and
Guilford Counties. Tr. 461:9-462:2, 468:9-20; PX2RX246. As Dr. Chen explained, despite
Legislative Defendants’ emphasis at trial on thegyaphic clustering of Democratic voters in
these counties, the spreadsheets show Dr. Hote#egcific focus on trying to “squeeze out” as
many Republican-leaning districts as he could @séhcounties. Tr. 461:9-462:2, 468:9-20.

65.  For both his draft House and Senate plans, Dr. lldofenalyzed what he
described as “Pressure Points for GOP Incumbefits.162:3-463:5, 467:7-468:8; PX244 at 2,
PX246 at 2. He analyzed draft districts that cautehte concerns or vulnerabilities for
Republican incumbentdd. Dr. Chen did not find any comparable analysiPbyHofeller of
“pressure points” for Democratic incumbentd. Dr. Hofeller’s spreadsheets contradict
Legislative Defendants’ contention at trial thag 017 Plans sought to plaaié incumbents in
politically favorable districts. For the reasomplainedinfra, such incumbency protection
would not be a legitimate aim even if it had bearried out as Legislative Defendants claimed
at trial, but it is clear from Dr. Hofeller’s filehat the mapmaker focused solely on benefitting
and electorally protecting Republicans incumbentsraot Democratic incumbents.

66. Dr. Hofeller's spreadsheets also reveal that h&uated the partisanship of draft
maps created by Campbell Law students at an erdogi€ommon Cause. In 2017, Common

Cause invited two Campbell Law students to draw legislative maps without using political
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data. Bob Phillips, the Executive Director of CoamCause North Carolina, testified that the
purpose of the exercise was to raise awarenesshawd how a nonpartisan redistricting process
could occur. Tr. 53:17-54:14. But Legislative Badants and Dr. Hofeller exploited the
Campbell Law students’ simulations in an act otipan and litigation gamesmanship.

67. Emails introduced at trial reveal that, in lated@017, an aide to Legislative
Defendants asked the General Assembly’s legislagveices office for copies of the “block
assignments files” for the simulated maps createtthé&® Campbell Law students. PX757.
Common Cause had the Campbell Law students cieat@aps using the General Assembly’s
public computer because it had Maptitude instadledt. Tr. 55:18-56:17. Within roughly a
week, Dr. Hofeller had created Excel spreadsheetlyzing the partisanship of the Campbell
Law students’ simulated districts. Tr. 471:6-4B:BX167; PX170; PX123 at 70-75 (Chen
Rebuttal Report). In spreadsheets last modifieduyn5 and 8, 2017, Dr. Hofeller scored every
one of the Campbell Law students’ House and Setistiects using his partisanship formula
derived from the 2008-2014 statewide electiolas. Dr. Hofeller then evaluated, for every
district, whether Republicans could obtain a “BeRessible” district than the version the
Campbell Law students had drawn, with Dr. Hofelleiting “No,” “Yes,” or “Little” for each
district. Tr. 473:8-474:6; PX168; PX123 at 70-Chén Rebuttal Report).

68.  The final enacted 2017 House plan contains two tyognoupings, with four
districts in total, that match the districts in $kacounty groupings drawn by the Campbell Law
students. Tr. 474:7-475:23; PX123 at 71. Thosedmupings—Nash-Franklin and Granville-
Person-Vance-Warren—are two small groupings foctiinere are a very limited number of
ways to draw the groupings, and the Campbell Lamiestts happened to draw these groupings

in the way that is most favorable to Republicaluks.
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69.  Dr. Chen thus concluded that Dr. Hofeller evaluatedpartisanship of all of the
Campbell Law students’ districts and cherry-pickaar districts for which the students
happened to draw the districts in the way maxim@iyorable to Republicandd. The Court
agrees with Dr. Chen’s assessment, which went uttexbby Legislative Defendants at trial.

70. Inan apparent effort to capitalize on Dr. Hofé#lezherry-picking of the four
districts drawn by the Campbell Law students thatenmost favorable for Republicans,
Legislative Defendants questioned Common CausesMullips about how his group could
challenge these enacted districts as gerrymandesieg they were identical to ones drawn at
the Common Cause-organized simulation. Tr. 66838

71. Itis apparent to the Court that Legislative Defamd’ analysis of the Campbell
Law students’ maps and adoption of four House idistfrom those maps was a ploy to misuse a
nonpartisan learning exercise for partisan politggan. The Court agrees with Mr. Phillips that
it is deeply “disappoint[ing] that an exercise” me#t show “what an impartial process could
look like” was exploited in this manner. Tr. 5385-

b. Dr. Hofeller's Maptitude files

72.  Dr. Hofeller's Maptitude files from his storage dms further demonstrate that
partisanship considerations were “front and centeHis drafting of the relevant districts in both
2011 and 2017. Tr. 944:5-15, 968:4-5 (Dr. Coopdihe Maptitude files remove any doubt that
Dr. Hofeller “was clearly working with partisan @adn the same maps at the same time that he
[was] drawing lines for our state,” all to maximigepublican partisan advantage. Tr. 945:4-11.

73.  As Dr. Cooper explained, the Maptitude files indécthat Dr. Hofeller used
partisanship formulas, along with multiple colodoay systems to visually depict partisanship
on his draft maps, in order to deliberately paci arack Democratic voters into particular

districts with precision. Tr. 939:1-940:12, 94445:8; PX329 at 3-4 (Cooper Rebuttal Report).
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74.  Inthe “NC Senate J-24” Maptitude file last modifim July 2017, Dr. Hofeller
calculated the Republican vote share for each Noattolina VTD based on his formula using
nine statewide elections from 2008-2014. PX330980:9-940:2, 942:22-943:2; PX565. Dr.
Hofeller then color-coded the VTDs on the “Map” wow based on this partisanship formula,
using more granular stratifications for competitaredl Republican-leaning VTDs than for
Democratic-leaning VTDs, just as he had done irEhisel spreadsheets assessing district-wide
partisanship. Tr. 944:16-21. Dr. Hofeller usétiraffic light” color-coding scheme, in which he
shaded Democratic-leaning VTDs pink and red, Rapablleaning VTDs green, and more
competitive VTDs yellow. Tr. 940:23-941:4. Plaifg Exhibit 335 below is one example of
Dr. Hofeller’s use of this color-coding scheme. i&&pparent in the example below and
discussed in more detail with respect to additi@oeainty grouping#fra, Dr. Hofeller drew
district boundaries based on this color-coded gamship data with remarkable precision.

Figure 6: Partisan Targeting in Senate Districts 31 and 32
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75.  Dr. Hofeller used the same partisanship formulaisnMaptitude files containing
draft 2017 House districts. Tr. 979:6-19; PX33X3R9 at 13 (Cooper Rebuttal Report). Dr.
Hofeller also employed a color-coding system taiaily represent the partisanship scores for
each VTD in his 2017 House plan, but with the nfarailiar red coloring for Republican-
leaning VTDs, blue for Democratic-leaning VTDs, amedlow and green for more competitive
VTDs. Tr. 979:20-980:19; PX329 at 13 (Cooper RellReport). For example, Dr. Hofeller's
Maptitude file labeled “NC House J-25,” which heated on June 26, 2017 and last modified on
August 7, 2017, depicted boundaries (in red) ofd¢doDistricts 8, 9, and 12 in the Pitt-Lenoir
House county grouping. Tr. 981:2-4; PX340; PX5@2aintiffs’ Exhibit 340 below shows that
Dr. Hofeller used his color-coded partisanship swéo pack the bluest VTDs in Pitt County
into House District 8. Tr. 982:1-7, 983:5-984:K340; PX329 at 16 (Cooper Rebuttal Report).

Figure 11: Partisan Targeting in House Districts 8, 9, and 12
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76.  Dr. Hofeller similarly used a partisanship formalad color-coding scheme in
drawing the districts at issue in this case enaict@®11 and kept unchanged in 2017. Tr. 991:9-
992:6, 994:4-996:11; PX347; PX350; PX352; PX32931t27, 30 (Cooper Rebuttal Report).
For example, Dr. Hofeller's Maptitude file titledNC House w New Raleigh - June 28,” which
was last modified on June 30, 2011, contained Dfeher’s drafts of the 2011 House districts at
issue in this case. Tr. 995:20-997:11; PX329 aB%30PX564. There, Dr. Hofeller scored the
partisanship of each VTD using the results of tb@&Presidential election and then colored
each VTD based on those results, with Democratioi#fegy VTDs shaded blue, Republican-
leaning VTDs shaded red, and competitive VTDs stig@dlow and tan.d. Plaintiffs’ Exhibit
353 below is an example of Dr. Hofeller’s use a$ thartisanship data to draw the 2011 House
districts—in this example, to crack Democratic vetacross House Districts 55, 68, and 69.

Figure 25: Partisan Targeting in House Districts 55, 68, and 69
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77. Legislative Defendants offered no additional fitesm Dr. Hofeller’s storage
devices to rebut Dr. Chen’s and Dr. Cooper’s arysT hey offered no alternative explanation
of Dr. Hofeller’'s intent as he drew the State’s B@@and Senate districts in 2011 and 2017.

3. Plaintiffs’ Experts Established that the Plans AreExtreme Partisan
Gerrymanders Designed To Ensure Republican Control

78.  The analysis and conclusions of Plaintiffs’ expéutsher establishes that the
2017 Plans are extreme partisan outliers intenlipaad carefully designed to maximize
Republican advantage and to ensure Republican miegan both chambers of the General
Assembly. Three of Plaintiffs’ experts—Drs. Chéfattingly, and Pegden—employed
computer simulations to generate alternative HaugeSenate plans to serve as a baseline for
comparison to each enacted plan. Even though thgsets employed different methodologies,
each expert found that the enacted plans are extoentfiers that could only have resulted from
an intentional effort to secure Republican advamiag a statewide basis. Plaintiffs’ fourth
expert, Dr. Christopher Cooper, explained how ¢feigymandering was carried out across the
State and has led to a substantial disconnect bettire ideology and policy preferences of
North Carolina’s citizenry and their representaivethe General Assembly. The Court credits
the analysis and conclusions of each of Plaintéfgierts individually, and the Court finds that
the consistent findings of each of these expesisgudifferent methodologies, powerfully
reinforce that the 2017 Plans are extreme, inteatjand effective partisan gerrymanders.

a. Dr. Jowei Chen

79.  Plaintiffs’ expert Jowei Chen, Ph.D., is an Asstearofessor in the Department
of Political Science at the University of Michigadnn Arbor. Tr. 237:6-9. Dr. Chen has
extensive experience in redistricting matters. ZB8:2-239:3 (Dr. Chen). By the admission of

Intervenor Defendants’ own expert, Dr. Chen is ohthe “foremost political science scholars
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on the question of political geography” and howah impact the partisan composition of a
legislative body. Tr. 2220:14-18 (Dr. Barber).. Bhen also helped pioneer the methodology of
using computer simulations to evaluate the partisas of a redistricting plan, and he has
published four peer-reviewed articles employing #ipproach since 2013. Tr. 240:1-241:2;
PX2. The Court accepted Dr. Chen in this casenasxpert in redistricting, political geography,
and geographic information systems (“GIS”). Tr5248.

80.  Dr. Chen has presented expert testimony regardsgimulation methodology in
numerous prior partisan gerrymandering lawsuitd, laa analysis has been consistently credited
and relied upon by the courts in these cases24Mr.15-242:19see League of Women Voters v.
Commonwealth178 A.3d 737, 818 (Pa. 2018) (finding “Dr. Cheejgert testimony” to be
“[p]erhaps the most compelling evidence” in invalithg Pennsylvania’s congressional plan as
an unconstitutional partisan gerrymand&ajeigh Wake Citizens Ass’'n v. Wake Cty. Bd. of
Elecs, 827 F.3d 333, 344 (4th Cir. 2016) (“T]he distecturt clearly and reversibly erred in
rejecting Dr. Chen's expert testimony’gague of Women Voters of Mich. v. Ben&ai3 F.
Supp. 3d 867, 907 (E.D. Mich. 2019) (“[T]he Couashdetermined that Dr. Chen’s data and
expert findings are reliable.”"f;ommon Cause v. Rugh®/9 F. Supp. 3d 587, 666 (M.D.N.C.),
vacated and remanded and other groyri38 S. Ct. 2679 (2018) (“Dr. Mattingly’s and Dr.
Chen’s simulation analyses not only evidence theeGd Assembly’s discriminatory intent, but
also provide evidence of the 2016 Plan’s discritanaeffects”);City of Greensboro v. Guilford
Cty. Bd. of Elecs251 F. Supp. 3d 935, 943 (M.D.N.C. 2017) (relyinqpn the “computer
simulations by Dr. Jowei Chen” to find impermissilplartisan intent).

81. Using his simulation methodology, Dr. Chen analyadgther partisan intent

predominated in the drawing of the 2017 Plans amdslinated the traditional nonpartisan
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districting principles of compactness and avoidimg splitting of municipalities and VTDs.
Tr. 245:13-17, 248:6-18. Dr. Chen further analyttezleffects of the 2017 Plans on the number
of Democratic-leaning House and Senate distriet®gatide. Tr. 247:6-10.

82. Based on his analysis, Dr. Chen concluded thaispartintent predominated over
the traditional districting criteria in drawing tlarrent House and Senate districts, that the
Republican advantage under the 2017 Plans canretdi@ned by North Carolina’s political
geography, and that the effect of the 2017 Plats igoduce fewer Democratic-leaning districts
than would exist if the map-drawing process hatb¥edd traditional districting principles.

Tr. 246:18-22, 247:12-18, 248:20-25; PX1 at 3-4dCReport). With respect to the effects in
particular, Dr. Chen found that the gap betweeretigcted 2017 Plans and the nonpartisan
simulated plans in terms of Democratic-leaningratits gets wider in electoral environments
more favorable to Democrats, and is widest arobadgbint when Democrats would win
majorities in the House or Senate under the siradlabnpartisan plans. Tr. 247:25-248:3,
296:7-24, 330:17-23. The Court credits Dr. Chdmmdings and adopts each of his conclusions.

83. Inwhat Dr. Chen described as his Simulation S&r1Chen programmed his
algorithm to follow the traditional districting mciples embodied within the Adopted Criteria.
Tr. 281:12-16. In addition to following the eqyealpulation and contiguity requirements, as
well as conforming to the same county groupingsrandber of county traversals that exist
under the 2017 Plans, Dr. Chen programmed his ihgoto prioritize the traditional districting
principles set forth in the Adopted Criteria of quamtness, avoiding splitting municipalities, and
avoiding splitting VTDs. Tr. 251:18-259:13; PX113-18 (Chen report).

84.  Dr. Chen explained that, other than the countyarsads requirement, his

algorithm did not attempt to “maximize or optimizaiy one criterion. Tr. 262:24-263:3.
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Rather, the algorithm equally weighted the critefi@ompactness, avoiding splitting
municipalities, and avoiding splitting VTDs. Ti624-12. In creating districts within each
county grouping, the algorithm considered thousaridandom iterations, measuring for each
proposed iteration whether the change would mageligtricts in the grouping better or worse
on net across these three criteria. Tr. 261:181263The algorithm accepted a change only if it
would improve the districts across these threewaiton net.Id.

85. In his Simulation Set 1, Dr. Chen ran the algorithy®00 times for each House
county grouping and 1,000 times for each Senatatgagrouping, producing 1,000 unique
statewide maps for both the House and the Sedate263:23-264:16.

86. Beginning with the House, Dr. Chen compared th@a@ imulated plans in his
House Simulation Set 1 to the enacted 2017 Howaseglbng a number of measures. First, Dr.
Chen compared the number of municipalities thastheilated and enacted plans split. The
enacted House plan splits 79 municipalities. ©6:22-269:15; PX1 at 38, 41 (Chen Report).
The 1,000 plans in House Simulation Set 1 spldarege of only 38 to 55 municipalities, with
most splitting just 43 to 48 municipalitietd. From this, Dr. Chen concluded with over 99.9%
statistical certainty that the enacted House pldoosdinates the traditional districting criterioh o
following municipal boundaries, and splits far monanicipalities than is reasonably necessary.
Tr. 269:21-270:4; PX1 at 38 (Chen Report).

87. Plaintiffs’ Exhibit 15 depicts the number of mumalities split under the enacted

plan and the 1,000 simulations in House SimulaBen1:
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Figure 5:
House Simulation Set 1 (Following Only Non-Partisan Redistricting Criteria):
Split Municipalities in 2017 House Plan Versus 1,000 Simulated Plans
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88. The Court finds that the enacted House plan faifellow, and subordinates, the
traditional districting principle of avoiding thennecessary splitting of municipalities. The
Court finds that the current House plan splitsnfire municipalities than is necessary.

89.  Dr. Chen also compared the number of VTDs splihenenacted 2017 House
plan and the 1,000 simulations in House SimulaBenl1. Dr. Chen found that, while the
simulated House plans split between 6 and 18 Vilesenacted House plan splits 48 VTDs,
more than four times as many as the vast majofitgesimulations. Tr. 270:6-271:3; PX1 at
38, 42 (Chen Report). From this, Dr. Chen conauaéh over 99.9% statistical certainty that
the enacted House plan subordinates the traditaisaicting criterion of following VTD
boundaries, and splits far more VTDs than is reaBlymnecessary. Tr. 271:5-12.

90. Plaintiffs’ Exhibit 16 depicts the number of VTDglis under the enacted House

plan and the 1,000 simulations in House SimulaBen1:
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Figure 6:
House Simulation Set 1 (Fellowing Only Non—-Partisan Redistricting Criteria):
Split VTDs in 2017 House Plan Versus 1,000 Simulated Plans
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91. The Court finds that the enacted House plan faifellow, and subordinates, the
traditional districting principle of avoiding thennecessary splitting of VTDs. The Court finds
that the current House plan splits far more VTDRstls necessary.

92.  Dr. Chen found that the enacted House plan islatcompact than all 1,000 of
his simulations in House Simulation Set 1. Dr. €benployed the measures of compactness set
forth in the Adopt Criteria, known as Reock andsBgiPopper scores. Tr. 271:16-273:15;

PX1 at 38 (Chen Report). For both measures, a&higgore indicates that a plan’s districts are
more compactid. Dr. Chen found that, as measured by both ReodkPartsby-Popper scores,
the compactness of the enacted House plan is eutstdrange of scores produced by the 1,000
simulated House plandd. From this, Dr. Chen concluded with over 99% statal certainty

that the enacted House plan subordinates theitnaglitdistricting criterion of compactness, and
that the current districts are less compact thay Would be under a map-drawing process that

prioritizes and follows the traditional districtimgiteria. Tr. 273:18-274:4.
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93. Plaintiffs’ Exhibit 14 depicts the compactnesslwd enacted House plan and the

1,000 simulations in House Simulation Set 1:

Figure 4:
House Simulation Set 1 (Following Only Non—-Partisan Redistricting Criteria):
Comparison of 2017 House Plan Versus 1,000 Simulated Plans on Compactness
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94. The Court finds that the enacted House plan faifellow, and subordinates, the
traditional districting principle of compactnesbhe Court finds that the current House districts
are less compact than they would be under a maphalygorocess that prioritized the traditional
districting criteria.

95. To compare the partisanship of his simulated plarike enacted House and
Senate plans, Dr. Chen used Census Block-levdi@be®sults from recent statewide elections
in North Carolina. Tr. 274:5-275:20; PX1 at 19{@hen Report). For most of his analysis, Dr.
Chen used the following ten statewide electiond:020.S. Senate, 2012 U.S. President, 2012

Governor, 2012 Lieutenant Governor, 2014 U.S. Ser#i16 U.S. President, 2016 U.S. Senate,
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2016 Governor, 2016 Lieutenant Governor, and 20ti6rAey Generalld. Dr. Chen provided
several reasons for his choice of these ten stdéeglections.

96. First, Representative Lewis indicated at an Aud@st2017 hearing that these ten
statewide elections would be the elections thalthet Redistricting Committees would use to
evaluate the 2017 Plans. PX138 at 137-38; Tr.81%; PX1 at 20 (Chen Report).

97. Second, Dr. Chen testified that it is well-acceptethe academic literature and in
redistricting practice that statewide electionsheathan legislative elections, provide the best
basis for measuring the partisanship of a disamct for comparing the partisanship of districts
across alternative possible plans. Tr. 276:3-8,4X1 at 19-20 (Chen Report). Dr. Chen
explained that legislative elections, such as ddatese and state Senate elections, do not provide
a sound basis for measuring the partisanship o$@eBlocks and districts because the results of
legislative elections can be skewed by variousofactid. For instance, if districts are
gerrymandered or otherwise uncompetitive, the tesilthe legislative elections can be biased
by the district boundaries in a way that they woudd be under an alternative plail. As Dr.
Chen noted, the General Assembly did not have Dfellér use legislative elections to measure
partisanship in drawing the 2017 Plans. Tr. 2749-

98. Third, Dr. Chen testified he did not use party sagition to measure the
partisanship of districts because it is well-knawthe academic literature and in the
redistricting community that party registratiomist a reliable indicator of actual partisan voting
behavior. Tr. 277:19-278:10. That is particuldrlye in southern states such as North Carolina,
where many registered Democrats now consistently foy Republicansld. As Dr. Chen
again noted, Legislative Defendants did not haveHoifeller use party registration to measure

partisanship in drawing the 2017 Plans. Tr. 27881
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99. The Court finds that the use of statewide electlmn®laintiffs’ experts to
measure the partisanship of simulated and enagets to be a reliable methodology.

100. To measure the partisanship of his simulated distend the enacted districts, Dr.
Chen determined the set of Census Blocks that aeempach district. Tr. 278:24-283:8; PX1 at
20-22 (Chen Report). Dr. Chen then aggregateéldwtions results from the ten 2010-2016
statewide elections for that set of Census Blod#s.In other words, Dr. Chen calculated the
total votes cast for Democratic candidates in there2010-2016 statewide elections across the
relevant set of Census Blocks and the total vaassfor Republican candidates in that set of
Census Blocksld. If there were more votes in aggregate for the Deataccandidates, Dr.
Chen classified the district as a Democratic distand if there were more votes for the
Republican candidates, Dr. Chen classified theidisis a Republican districtd.

101. Using this measure of partisanship, Dr. Chen coagbtre number of Democratic
districts under the enacted 2017 House plan andruihd 1,000 simulated plans in his House
Simulation Set 1. While the enacted House plamMaSemocratic districts using the 2010-
2016 statewide elections, not a single one of {B@AL.simulated plans produce so few
Democratic districts. Tr. 285:15-287:8; PX1 at&®{Chen Report). The vast majority of
simulated plans produce 46 to 51 Democratic distusing the 2010-2016 statewide elections,
with the two most common outcomes in the simulatibaing 46 or 47 Democratic districts—
i.e., four or five more Democratic districts than existler the enacted House pldd. From
these results, Dr. Chen concluded with over 99%s8tal certainty that the current House plan
is an extreme partisan outlier, and one that coatchave occurred under a districting process

that adhered to the traditional districting criteriTr. 287:2-8; PX1 at 29 (Chen Report).
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102. Plaintiffs’ Exhibit 9 depicts the distribution ofdbnocratic seats under the enacted

House plan and under the 1,000 simulations in ber® House Simulation Set 1.

Figure 2:
House Simulation Set 1 (Following Only Non—-Partisan Redistricting Criteria):
Democratic-Favoring Districts in 2017 House Plan Versus 1,000 Simulated Plans
(Measured Using 2010-2016 Election Composite)
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103. Dr. Chen explained that the number of Democrastridis estimated for his
simulated plans is depressed by the fact that@i€-2016 statewide elections he used were
relatively favorable for Republicans. Tr. 284:1528; PX1 at 29 (Chen Report). Three of the
four elections cycles in this period—2010, 2014] 2@16—were favorable for Republicans
nationally. Id. Consequently, the aggregate Democratic shateedinto-party vote across the
ten statewide elections in the 2010-2016 compasieel by Dr. Chen was just 47.92%.

104. Dr. Chen also measured the number of Democratioaissthat would exist under
his simulated plans and the enacted House plamrr @heletoral environments that are more

neutral or even favorable to Democrats. Tr. 28225 First, Dr. Chen analyzed the number of
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Democratic districts using only the 2016 Attornegn@ral election, which was a near tie. Tr.
287:19-289:14; PX1 at 29 (Chen Report). Using2be6 Attorney General results, the enacted
House plan produces 44 Democratic districts, wihige1,000 simulated House plans produce
48 to 55 Democratic districts, with the most commatcome being 52 Democratic districts.
Tr. 287:25-289:14; PX119; PX1 at 29, 174, A1l. Tae between the enacted House plan and
the simulated plans therefore grows to eight Deatarseats in the most common outcome
under the neutral electoral environment that wa2016 Attorney General electiotd.

105. Dr. Chen also performed a “uniform swing” analytisompare the enacted plan
and the simulated plans under different electamgirenments. Uniform swing analysis is a
common technique used in the academic literatulelan redistricting community to measure
how districts would perform under varying electaranditions. Tr. 289:25-290:8. For his
uniform swing analysis, Dr. Chen started with trenidcratic vote share in every enacted and
simulated district using the 2010-2016 statewi@det@ns, and then increased or decreased the
Democratic vote share uniformly in every districi0.5% increments. Tr. 290:4-296:3.

106. Dr. Chen’s uniform swing analysis revealed a “stigktrend.” Tr. 296:7. As the
uniform swing increases in the direction of moneofable Democratic performance, the gap
between the number of Democratic districts underetiiacted plan and the simulated plans
grows more and more. Tr. 296:7-20. In other wo'iiselectoral environments that are more
favorable to Democrats, the gap between the enataedand all of the computer-simulated
plans is widened.” Tr. 296:18-20.

107. Plaintiffs’ Exhibit 10 below depicts Dr. Chen’s fmim swing analysis for House
Simulation Set 1. The starting point is the rowtlea vertical axis for “47.92%,” which

represents the statewide Democratic vote sharer tineléen 2010-2016 statewide elections. Tr.
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290:23-296:3; PX1 at 31-33 (Chen Report). Eachabuawve this point represents the results

when increasing the Democratic vote share in egaacted and simulated district by increments

of 0.5%. Id. The red stars in each row represent the numbBepfocratic districts under the

enacted 2017 House plan, and the numbers to thieafgach red star represent the number of

simulations (out of 1,000) that produce the nunddddemocratic districts found on the

horizontal axis belowld. For instance, for the starting row of a 47.92%estade Democratic

vote share, the enacted plan (the red star) predt@®emocratic districts, there are six

simulated plans that produce 43 Democratic distri¢8 simulated plans that produce 44

Democratic districts, 172 simulated plans that poed45 Democratic districts, and so dd.

(Uniform Swing of +6%)

posite Measure

(Uniform Swing of +0%)

Democratic Vote Share Based on Uniform Swing from
2010-2016 Statewide Election Com

(Uniform Swing of -6%)

Figure U1: Number of Democratic Districts Under Alternative Uniform Swings in House Simulation Set 1 Plans
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(Numbers in this figure report the number of simulated plans (out of 1,000) that would contain a particular number of Democratic districts
(listed along the horizontal axis) under each uniform swing condition (listed in the left margin). Red stars denote calculations for the 2017 House Plan.)

108. Dr. Chen found that the gap between the enactediandated plans not only

grew as the electoral environment became more d@for Democrats, but the gap is “widest”
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exactly at the point when Democrats would startmwig a majority of House seats under the
simulated plans. Tr. 296:20-297:21. Plaintiffshibit 11 (Figure U2) below depicts Dr. Chen’s
results for a uniform swing corresponding to aestéde Democratic vote share of 52.42%. In
this scenario, the enacted House plan contains4hpemocratic districts, but roughly one-
third of the 1,000 simulations produce 60 or moesriDcratic districts, with a 60-60 tie being the
second most common outcome. Tr. 298:2-299:7.n#lgi Exhibit 12 (Figure U3) below

depicts Dr. Chen’s results for a uniform swing esponding to a statewide Democratic vote
share of 52.92%. In this scenario, there are GAaye Democratic districts in nearly two-thirds
of the simulations, and Democrats would win a mgjd61 or more seats) in more than 40% of
the simulations. Tr. 299:16-301:12. But Democratsild hold just 51 districts under the

enacted House plard.

Figure U2:
Number of Democratic House Districts Measured Using the 2010-2016 Election Composite
With a +4.5% Uniform Swing, Corresponding to a 52.42% Statewide Democratic Vote Share
(House Simulation Set 1)

2017
House Plan

250 1
200
150

100

Frequency Among 1,000 Simulated Districting Plans
(%))
o
!

— L 1L 1L 1L |
06% 35% 105% 167% 262% 24% 13.3% 42% 1%
[ [ [ [ [ I I [ [ [ [ [ [ I I I [ [
47 48 49 50 51 52 53 54 55 56 57 58 59 60 61 62 63 64

Number of Democratic House Districts Measured Using the 2010-2016 Election Composite

With a +4.5% Uniform Swing, Corresponding to a 52.42% Statewide Democratic Vote Share
Plaintiffs’
Exhibit

11

42



Figure U3:
Number of Democratic House Districts Measured Using the 2010-2016 Election Composite
With a +5% Uniform Swing, Corresponding to a 52.92% Statewide Democratic Vote Share
(House Simulation Set 1)
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109. Dr. Chen analyzed the type of electoral environntieait would produce 55
Democratic districts under the enacted House plaich is the number of House districts that
Democrats won in 2018. Tr. 301:16-302:14. Dr.i€found that, in the type of electoral
environment that would produce 55 Democratic disgrunder the enacted plan in his uniform
swing analysis, Democrats would w0 or moreHouse districts in over 99% of his simulated
plans, and would win a majority of districts in 088% of the simulated plansd.; PX10. In
other words, while Democrats improved their seatelin 2018, had a nonpartisan plan been in
place, they may well have won a majority.

110. The Court finds Dr. Chen’s uniform swing analysive powerful evidence of the
intent and effects of Legislative Defendants’ gami gerrymander. The analysis establishes that

the effects of the gerrymander are most extrenadeictoral environments that are better for

43



Democrats, and specifically in electoral environteamhen Democrats could win a majority of
House seats under a nonpartisan map. Dr. Cheritgnrswing analysis is persuasive evidence
that the enacted House plan was designed spebifica¢nsure that Democrats cannot win a
majority of House seats under any reasonably feedsde electoral environment.

111. The Court further credits Dr. Chen’s overall cosabins from his House
Simulation Set 1. Dr. Chen concluded with over 9@8éistical certainty that partisanship
predominated in the drawing of the enacted House @hd subordinated the traditional
districting criteria of compactness, avoiding $plg municipalities, and avoiding splitting
VTDs. Tr. 307:12-24. The Court adopts these amichs and finds that the current House
districts, regardless of whether they were draw20h7 or 2011, subordinate the traditional
districting criteria. The Court finds that Legislee Defendants split more municipalities and
VTDs across the current House districts than necgsand made the current House districts less
compact than necessary, in order to accomplish pinedominant partisan goals.

112. In his House Simulation Set 2, Dr. Chen programimedlgorithm to add
avoiding pairing incumbents as an additional coter Dr. Chen performed this analysis to
determine whether a hypothetical, nonpartisan eftoavoid pairing the incumbents in place at
the time each of the relevant districts was draauid account for the extreme partisan bias and
subordination of traditional districting principlésat Dr. Chen found in his Simulation Set 1.

Tr. 308:15-21. Dr. Chen programmed his algorithr®imulation Set 2 to avoid pairing the
maximum number of incumbents possible who werdfineat the time of the relevant
redistrictings, and to ensure that the very samembents who were not paired with another
incumbent under the enacted plans were not pairdteisimulations. Tr. 308:3-14, 310:21-

311:16; PX1 at 43 (Chen Report).
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113. Based on his House Simulation Set 2 analysis, BenGound that a nonpartisan
effort to avoid pairing incumbents cannot expldia extreme partisan bias of the enacted House
plan or its subordination of traditional distrigjieriteria. Dr. Chen found that the enacted House
plan is an extreme outlier with respect to the nenmds Democratic districts it produces, the
number of municipalities and VTDs that it splitedahe compactness of its districts compared
to the 1,000 simulated plans in House Simulation2Serr. 313:11-317:24; PX7; PX18; PX23;
PX1 at 44-56 (Chen Report). The Court credits@ren’s findings in House Simulation Set 2
and finds that a nonpartisan effort to protect mbants cannot explain the extreme partisan bias
and subordination of traditional districting pripkas in the enacted House plan.

114. For the Senate, Dr. Chen ran two sets of 1,000latroos just as he did for the
House. Tr. 318:11-319:9. Dr. Chen’s Senate SitimneSet 1 applied the same algorithm used
for House Simulation Set 1, prioritizing and equa¥eighting the traditional districting
principles within the Adopted Criteria of compacseand avoiding splitting municipalities and
VTDs.! Dr. Chen ran his algorithm 1,000 times for eaeh&®e county grouping, producing
1,000 unique statewide plans in Senate SimulateirlS Tr. 319:10-320:10.

115. With respect municipal splits, Dr. Chen found ttie enacted Senate plan splits
25 municipalities, while the 1,000 simulated planSenate Simulation Set 1 split between just 8
and 12 municipalities. Tr. 320:12-321:9; PX1 at B9 (Chen Report). From this, Dr. Chen
concluded with over 99.9% statistical certaintyt i@ enacted Senate plan subordinates the
traditional districting criterion of following muaipal boundaries, and splits far more

municipalities than is reasonably necessary. Z1:12-17.

1 Dr. Chen used the same Senate county groupingsitisa under the enacted Senate plan,
minimized the number of county traversals, andiadghe Adopted Criteria’s equal population
and contiguity requirements. Tr. 318:11-319:9.
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116. Plaintiffs’ Exhibit 34 depicts the number of mumialities split under the enacted

Senate plan and the 1,000 simulations in Senatel&ion Set 1:

Figure 17:
Senate Simulation Set 1 (Following Only Non—-Partisan Redistricting Criteria):
Split Municipalities in 2017 Senate Plan Versus 1,000 Simulated Plans
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117. The Court finds that the enacted Senate plantfailsllow, and subordinates, the

Number of Municipalities Split into Multiple Districts.

traditional districting principle of avoiding thennecessary splitting of municipalities. The
Court finds that the current Senate districts dafitmore municipalities than is necessary.
118. With respect to VTDs, Dr. Chen found that the eed@enate plan splits
5 VTDs, while his simulations split between 0 andTDs. Tr. 322:19-322:9; PX1 at 69, 72
(Chen Report). From this, Dr. Chen concluded withr 99.9% statistical certainty that the
enacted Senate plan subordinates the traditiostalading criterion of following VTD
boundaries, and splits more VTDs than is reasonaddgssary. Tr. 322:12-15.
119. Plaintiffs’ Exhibit 35 depicts the number of VTDglis under the enacted Senate

plan and the 1,000 simulations in Senate Simuleienl.:
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Figure 18:
Senate Simulation Set 1 (Following Only Non-Partisan Redistricting Criteria):
Split VTDs in 2017 Senate Plan Versus 1,000 Simulated Plans
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120. The Court finds that the enacted Senate plantfailsllow, and subordinates, the
traditional districting principle of avoiding thennecessary splitting of VTDs. The Court finds
that the current Senate districts split more VTisitis necessary.

121. Dr. Chen found that the enacted Senate plan isledsoccompact than all 1,000 of
his Senate simulations. Using both the Reock argbl-Popper measures of compactness, all
1,000 simulated plans in Senate Simulation See Irenre compact than the enacted Senate plan.
Tr. 322:17-324:3; PX1 at 67-69 (Chen Report). Ftbis, Dr. Chen concluded with over 99%
statistical certainty that the enacted Senate fddordinates the traditional districting criterion
of compactness, and that the current districtdeaecompact than they would be under a map-

drawing process that prioritizes and follows traglitional districting criteria. Tr. 324:6-15.
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122. Plaintiffs’ Exhibit 33 depicts the compactnesshad enacted Senate plan and the

1,000 simulations in Senate Simulation Set 1:

Figure 16:
Senate Simulation Set 1 (Following Only Non—-Partisan Redistricting Criteria):
Comparison of 2017 Senate Plan Versus 1,000 Simulated Plans on Compactness
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123. The Court finds that the enacted Senate plantfailsllow, and subordinates, the
traditional districting principle of compactnesbhe Court finds that the current Senate districts
are less compact than they would be under a mapitygrocess that prioritized the traditional
districting criteria.

124. As with the House, Dr. Chen compared the partisprahhis simulated Senate
plans to the partisanship of the enacted Senateusiag the same ten statewide elections from
2010-2016 that Representative Lewis claimed woeldded. Tr. 324:16-325:4.

125. Using the 2010-2016 statewide elections, Dr. Cloaind that the enacted Senate
plan produces 18 Democratic districts. Tr. 3288:31; PX1 at 57, 60 (Chen Report). In
contrast, not a single one of the 1,000 simulatadspproduce such an outcomd. The

simulated Senate plans produce 19 to 21 Demodwsticcts using the 2010-2016 statewide
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elections, with the most common outcome in the fatans being 20 Democratic districts-e-,
two more Democratic districts than exist underaghacted Senate plaihd. From these results,
Dr. Chen concluded with over 99% statistical cetiathat the current Senate plan is an extreme
partisan outlier, and one that could not have agecuunder a districting process that adhered to
the traditional districting criteria. Tr. 326:12:2PX1 at 59 (Chen report).

126. Plaintiffs’ Exhibit 28 depicts the distribution Bfemocratic seats under the

enacted Senate plan and under the 1,000 simulatid®®snate Simulation Set 1.:

Figure 14:
Senate Simulation Set 1 (Following Only Non-Partisan Redistricting Criteria):
Democratic—-Favoring Districts in 2017 Senate Plan Versus 1,000 Simulated Plans
(Measured Using 2010-2016 Election Composite)
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127. Like he did for the House, Dr. Chen measured thmbar of Democratic districts
that would exist under his simulated plans ancettected plan under electoral environment
environments that are more neutral or even faverebDemocrats. Dr. Chen again analyzed the

number of Democratic districts when using just20&6 Attorney General election, which was a
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near tie. Tr.327:8-11; PX121; PX1 at 59, 61, &B¢n Report). Dr. Chen found that the
enacted Senate plan produces 20 Democratic dsstrémmg the 2016 Attorney General results,
while the 1,000 simulated Senate plans most comymolduce 23 Democratic districts under
the 2016 Attorney General results. Tr. 328:1-TBe gap between the enacted Senate plan and
the simulated plans therefore grows to three Deatmcseats in the most common outcome
under the neutral electoral environment of the 28tt6rney General electiond.

128. Dr. Chen also performed a uniform swing analysisampare the enacted Senate
plan to the simulated Senate plans under diffezmatoral environments. Just as he did for the
House, in his uniform swing analysis for the SepBte Chen started with the Democratic vote
share in every enacted and simulated district u$ie2010-2016 statewide elections and then
increased or decreased the Democratic vote sh#dogmaly in every district in 0.5% increments.
Tr. 328:25-329:7.

129. Dr. Chen found the same trend in his uniform swanglysis of the Senate that he
found for the House. Tr: 330:7-23. He found #@mhe increases the uniform swing in the more
Democratic direction, the gap between the numb&weshocratic districts under the enacted
Senate plan and the simulated plans groMts.And the gap again becomes widest around the
points where Democrats would come close to gaiainggjority or would actually gain a
majority under the nonpartisan simulated plalas.

130. Plaintiffs’ Exhibit 29 below depicts Dr. Chen’s fmim swing analysis for the
Senate. The red stars again reflect the numbBeofocratic districts under the enacted Senate
plan and the numbers to the right of the red st&dhsct the number of simulations (out of 1,000)

that produce the number of Democratic districtetison the horizontal access.
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Figure U7: Number of Democratic Districts Under Alternative Uniform Swings in Senate Simulation Set 1 Plans
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131.
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Number of Democratic—Favoring Districts (out of 50), After Applying Uniform Swing

(Numbers in this figure report the number of simulated plans (out of 1,000) that would contain a particular number of Democratic districts
(listed along the horizontal axis) under each uniform swing condition (listed in the left margin). Red stars denote calculations for the 2017 Senate Plan.)

Plaintiffs’ Exhibit 30 (Figure U8) below depicts DChen’s Senate results for a

uniform swing corresponding to a statewide Demachaite share of 51.92%. The figure

reveals that, in this scenario, the enacted Sgmatecontains only 22 Democratic districts, but

the vast majority of simulations would give Demdsra tie or an outright majority in the Senate.

Tr. 331:2-332:23. Plaintiffs’ Exhibit 31 (Figured)below depicts Dr. Chen’s Senate results for

a uniform swing corresponding to a statewide Deiarkote share of 52.42%. In this

environment, Democrats would win half or more @ thstricts in over 95% of the simulations,

and would win an outright majority in over 62% bétsimulations. Tr. 333:7-334:2. Yet, under

the enacted Senate plan, Democrats would hol®2iSenate districts in this scenarld.
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Frequency Among 1,000 Simulated Districting Plans

Figure U8:
Number of Democratic Senate Districts Measured Using the 2010-2016 Election Composite
With a +4% Uniform Swing, Corresponding to a 51.92% Statewide Democratic Vote Share
(Senate Simulation Set 1)
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Figure U9:

Number of Democratic Senate Districts Measured Using the 2010-2016 Election Composite

With a +4.5% Uniform Swing, Corresponding to a 52.42% Statewide Democratic Vote Share
(Senate Simulation Set 1)
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132. Dr. Chen also analyzed the type of electoral emvirent that would produce 21
Democratic districts under the enacted plan, wiidhe number of Senate districts that
Democrats won in 2018. Tr. 334:3-335:7. Dr. Cfeamd that, in the type of environment that
would produce 21 Democratic districts under thectsghplan in his uniform swing analysis,
Democrats would wi25 or moreSenate districts in the vast majority of simulasiold.; PX29.

In other words, while Democrats improved their s#atre in 2018, had a nonpartisan plan been
in place, they may well have won a majority.

133. The Court again finds Dr. Chen’s uniform swing §s& to be powerful evidence
of the intent and effects of the partisan gerryneandr. Chen'’s analysis establishes that the
effects of the gerrymander are most extreme in@laktenvironments that are better for
Democrats, and in particular in environments undaich Democrats could win a majority of
Senate seats under a nonpartisan map. Dr. Cheifidsma swing analysis is persuasive evidence
that the enacted Senate plan was designed spégifw@&nsure that Democrats cannot win a
majority of Senate seats under any reasonablydesdse electoral environment.

134. The Court further credits Dr. Chen’s overall cosaiuns from his Senate
Simulation Set 1. Dr. Chen concluded with over 9@8éistical certainty that partisanship
predominated in the drawing of the enacted Serlategnd subordinated the traditional
districting criteria of compactness, avoiding splg municipalities, and avoiding splitting
VTDs. Tr. 336:22-337:7. The Court adopts thesectusions and finds that the current Senate
districts, regardless of whether they were draw20h7 or 2011, subordinate the traditional
districting criteria. The Court finds that Legisle Defendants split more municipalities and
VTDs across the current Senate districts than sacgsand made the current Senate districts

less compact than necessary, in order to accomjiéshpredominant partisan goals.
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135. Dr. Chen generated 1,000 more simulated planssisS@nate Simulation Set 2,
adding the same incumbency criteria he used foHthese. Dr. Chen found that a hypothetical,
nonpartisan effort to avoid pairing the incumbentglace at the time each of the relevant
districts was drawn could not explain the extreragipan bias of the enacted Senate plan and its
subordination of traditional districting principle3r. 341:18-342:8. Dr. Chen found that the
enacted Senate plan is an extreme outlier withextgp the number of Democratic districts it
produces, the number of municipalities and VTDsplits, and the compactness of its districts
compared to the 1,000 simulated plans in Senatal&iion Set 2. Tr. 337:8-341:22; 26, 37, 42,
PX1 at 73-85 (Chen Report). The Court credits@hen’s findings in Senate Simulation Set 2
and finds that a nonpartisan effort to protect mbents cannot explain the extreme partisan bias
and subordination of traditional districting pripkgs in the enacted Senate plan.

136. The Court also credits and adopts Dr. Chen’s caimhs that the partisan bias of
the 2017 House and Senate Plans cannot be explayédrth Carolina’s political geography,
meaning the geographic locations of RepublicanZaehocratic voters. Tr. 307:3-11, 336:11-
19. Political geography can create a natural adggnfor Republicans in winning seats where,
for example, Democratic voters are clustered imaorreas. Tr. 304:9-18; PX1 at 7-8 (Chen
Report). But Dr. Chen designed his simulation$wihite specific purpose of accounting for
North Carolina political geography and any otheithno advantages either party may have in
redistricting; that is “the whole point” of Dr. Chis computer simulation methodology. Tr.
304:19-305:19seePX1 at 7-8 (Chen Report). The simulations buiklretts using thesame
Census geographies and population data that exigted the enacted plans were drawn; thus,
the simulated plans capture any natural advantsgeohe party may have had based on

population patterns when General Assembly passedracted plandd.
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137. Dr. Chen found that Republicans may have a smglledeof natural advantage in
winning districts in both the House and Senate;dhen’s analysis suggests that even under his
nonpartisan plans, Democrats may win less than &0¥%e seats when they win 50% of the
votes. Tr. 305:21-307:2, 335:17-336:10; PX1 atai(Chen Report). But Dr. Chen concluded,
and the Court finds, that the enacted House andt&gtans are extreme partisan outliers
compared to Dr. Chen’s simulations that accounp@dtical geography and any other built-in
advantages Republicans may have, and thus poljgairaphy and other built-in advantages
cannot explain the enacted plans’ extreme parbsss) Tr. 307:3-11, 336:11-19.

138. The Court also rejects Legislative Defendantsiquies of the way in which Dr.
Chen’s simulation algorithm applied the traditiodatricting principles of compactness and
avoiding splitting municipalities and precinctsedislative Defendants criticized Dr. Chen’s
decision to program his algorithms such that, laé &eing equal along the other criteria
imposed, the algorithm prefers district plans #rat more compact, that split fewer
municipalities, and that split fewer VTDs. Tr. 267-259:1. The Court finds that Legislative
Defendants’ objections are contrary to their ovateshents regarding the Adopted Criteria as
well as common sense, and in any event miss thgoparof Dr. Chen’s analysis.

139. Dr. Chen’s interpretation and application of thettional districting principles is
fully consistent with the guidance provided by Lstgiive Defendants at the time of the 2017
redistricting. At the first public hearing aftdéwetdraft plans were unveiled, Representative Lewis
explained the Adopted Criteria meant “trying to fxeéewns, cities and precincts whole where
possible.” PX607 at 10:5-6. Representative Lanasle similar statements at the committee
hearing where the Adopted Criteria were proposeddaated; he asserted, for example, that

the criterion regarding municipal splits “says ttieg map drawer may and rightfully should
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consider municipality boundaries when they canX6@3 at 67. Representative Lewis added
that “municipality, precinct lines are things tleee all community-of-interest-type things that
we’re going to seek to preserveld. at 77. Representative Lewis did not qualify iagé
statements that the Redistricting Committees weakk only to promote these traditional
principles up to a point, or would seek to intenaitly split someminimumnumber of
municipalities and VTDs for some unknown reason.
140. The Court further credits Dr. Chen’s testimony thigtapplication of these
criteria is consistent with generally acceptedsedtiting principles and practice. Dr. Chen
testified, and Legislative Defendants presentedvidence to rebut, that no jurisdiction in the
country prefers to split lighernumber of municipalities or VTDs, or wanésscompact
districts. Tr. 603:2-605:21, 774:5-20. Nor doeg irisdiction seek to split sorminimum
number of municipalities or VTDs, or imposeapon how compact the districts should bd.
141. As Dr. Chen testified, there is no nonpartisanaeasghy a jurisdiction would
want to split more municipalities and VTDs than essary, or would want to make districts less
compact than necessary. Tr. 774:22-775:5. Ldgisl®efendants did not offer any such
nonpartisan reason at trial—either in the abstaets applied to the districts at issue in thiecas
Legislative Defendants did not introduce evidentany nonpartisan reason why the enacted
plans either split a particular municipality or VTBat did not need to be split, or make a
particular district less compact than it could hheen otherwise. Legislative Defendants’
failure to offer any such evidence bolsters Dr. i€heonclusion that partisan considerations and
partisan intent are the reasons why these traditmistricting principles were subordinated.
142. The Court also rejects any suggestion that Dr. Ghenild not have applied these

traditional districting criteria in simulating cotyngroupings that were drawn in 2011, because
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these principles were not expressly stated asialfficiteria during the 2011 redistricting
process.SeeTlr. 629:19-636:10. The principles of compactreass avoiding split municipalities
and VTDs were traditional districting criteria senwell before 2011. Tr. 776:8-777%e, e.g.
Stephenson v. Bartle®55 N.C. 354, 371, 562 S.E.2d 377, 389 (2002jat The General
Assembly did not list these traditional districtipgnciples as official criteria in 2011 does not
change the fact that the General Assembly subdetirthese principles to partisan
considerations in drawing the 2011 districts atesm this caseld. And the fact that the
General Assembly reenacted these districts witbbahge in 2017 does not mean that these
districts no longer subordinate traditional diging principles to partisan considerationd.

143. Indeed, Legislative Defendants’ contentions witspect to the 2011-drawn
districts highlight how they overall miss the poarftDr. Chen’s analysis. Irrespective of
whether and how Legislative Defendants said theyldvapply these principles during the
relevant redistricting processes, Dr. Chen’s amslgemonstrates that the current districts
subordinate these nonpartisan traditional prinsipbepartisan intent. Legislative Defendants do
not dispute that the current districts split moneniipalities and VTDs and are less compact
than necessary, and Legislative Defendants doenmiusly dispute that partisan considerations
are the reason the current districts perform poalidyg these nonpartisan traditional criteria.

144. The method by which Dr. Chen avoided pairing incantb in Simulation Set 2 is
consistent with the Adopted Criteria’s incumbencgtection provision. The Court rejects
Legislative Defendants’ contention that the Adop@ederia required incumbency protection
beyond merely avoiding pairing incumbents; namilgt the Adopted Criteria required creating
districts politically favorable to incumbents. Redless, Dr. Chen and Plaintiffs’ other

simulation experts were justified in not applyitg tcriterion in such a manner. An effort to
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place all incumbents at the time of the 2017 redtstg in politically favorable districts would
just be another form of partisan gerrymandering. 309:5-310:14. At the time of the 2017
redistricting, Republicans held supermajoritiebath chambers of the General Assemity.
Hence, seeking to enhance the reelection chanaagof incumbent, Democrat and Republican
alike, would have been a means of seeking to In¢ke Republican supermajoritiesl. It

would also have been particularly inappropriatedek to preserve the “core” of the existing
districts, as Legislative Defendants’ expert Druill suggested, since many of the existing
districts had been found to constitute illegal ahgerrymanders.

145. In addition, the Court finds that Legislative Dedi@nts actually did not seek to
protect Democratic and Republican incumbents atikeeneutral manner. In Buncombe County,
the enacted plan paired two Democratic incumbehts were in office at the time these House
districts were drawn in 2011, but Dr. Chen’s algon was able to avoid pairing these two
Democratic incumbents in all 1,000 of his simulasio Tr. 312:14-313:9; PX1 at 45, 47 (Chen
Report). Legislative Defendants thus unnecesspaised these two Democratic incumbents in
creating the Buncombe County House districts, enguhat one of the two would not be
reelected.ld. Dr. Hofeller’'s Excel files further show that,2017, Dr. Hofeller focused solely
on concerns for Republican incumbents and not Desicancumbents.SupraFOF § B.2.a.

Dr. Hofeller analyzed “Pressure Points for GOP mbants” in both the House and the Senate,

but performed no similar analysis for Democratcuimbents.Id.

b. Dr. Mattingly
146. Jonathan Mattingly, Ph.D., is a North Carolina vetthe chairman of the Duke

University Mathematics Department, and the Jamd3uie Professor of Mathematics at Duke.

Tr. 1080:7-20. He also is a professor in the D8taistics Department. Tr. 1080:7-20.
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Dr. Mattingly was accepted as an expert in appiadhematics, probability, and statistical
science. Tr. 1083:1-10.

147. Dr. Mattingly developed his method of evaluatingtigan gerrymandering in his
academic research. Tr. 1086:20-24. He has sime@ed a project at Duke called “Quantifying
Gerrymandering.” Tr. 1084:9-1085:4. In the onevyus case in which Dr. Mattingly testified,
a federal partisan gerrymandering case relatingoiwh Carolina’s congressional districts, the
federal court credited Dr. Mattingly’s testimonydaconcluded that his analysis “provide[d]
strong evidence” of partisan gerrymanderifiuchq 279 F. Supp. 3d at 644. The court found
that his simulations “not only evidence the Gen&sdembly's discriminatory intent, but also
provide evidence of the 2016 Plan’s discriminateffects.” Id. at 666.

148. For this case, Dr. Mattingly generated a collectmm‘ensemble,” of nonpartisan,
alternative redistricting maps using the MarkovioiMonte Carlo computer algorithm, which is
a well-established algorithm which dates back astléo the Manhattan Project. Tr. 1089:11-24;
Tr. 1090:19-22. Dr. Mattingly generated approxieatl.1 x 18%statewide maps in the House
(of which 6.6 x 18° were unique), and approximately 3.7 X3datewide maps in the Senate (of
which 5.3 x 18° were unique). Tr. 1090:1-14; PX359 at 4. The benof maps that Dr.
Mattingly generated is greater than the numbetarha in the known universe. Tr. 1090:12-14.

149. To generate the maps, Dr. Mattingly used all ofrtbepartisan redistricting
criteria identified by the General Assembly inAdopted Criteria. The Markov chain Monte
Carlo algorithm that Dr. Mattingly employed ensutkdt the collection of maps was a random
and representative sample from the distributionarfpartisan maps that adhere to North
Carolina’s political geography and nonpartisansgditing criteria. Tr. 1094:5-1095:3. All of

Dr. Mattingly’s simulated maps followed North Canal's Whole County Provision and split no
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counties that were kept whole under the enactatsplee ensured that population deviations
were within the 5% threshold; he required contiguaind he tuned his algorithm to ensure that
the nonpartisan qualities of the simulated map®wenilar to the nonpartisan qualities of the
enacted map with respect to compactness and thberwhcounties, municipalities, and
precincts split. Tr. 1091:3-1093:1; PX359 at 3Bf. Mattingly did not try to optimize or
maximize any particular criterion such as compagnastead, he took a random, representative
sample of the distribution of all maps that are pamable to the enacted maps in terms of
compactness and municipal splits. Tr. 1091:3-23.

150. The Court finds that Dr. Mattingly’s simulated mapsvide a reliable and
statistically accurate baseline against which tmgare the 2017 Plans. Tr. 1089:11-24. Dr.
Mattingly’s collection of nonpartisan maps trackdidhe nonpartisan criteria adopted by the
Committees. By comparing Dr. Mattingly’s simulatgédns to the enacted plans, the Court can
reliably assess whether the characteristics arttsparoutcomes under the enacted plans could
plausibly have resulted from a nonpartisan prooes® explained by North Carolina’s political
geography. The Court can also reliably assesshehéte enacted plans reflect extreme partisan
gerrymanders. The partisan bias that Dr. Mattimgdntified by comparing the enacted plans to
his nonpartisan ensemble of plans could not beagmexd by political geography or natural
packing. Tr. 1095:9-1096:8. Moreover, Dr. Mattyig analysis did not rest on any assumption
about proportional representation. Tr. 1132:6-1838r. 1103:24-1104:5.

151. After creating a representative sample of hundoddsllions of nonpartisan
maps, Dr. Mattingly used votes from 17 prior No@ihrolina statewide elections to compare the
partisan performance and characteristics of thg Fdans to the simulated plans. Dr. Mattingly

chose all major statewide elections from 2008-20&6 were available to him, and those 17
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elections demonstrated a range of Democratic stigporRepublican support and a range of
spatial structures and vote patterns. Tr. 10908318; PX487 at 5.
152. The elections that Dr. Mattingly considered andrtb@&tewide Democratic vote

share are listed in the table below (PX778 at 71087:8-1098:8):

Democratic
Vote Share

153. Dr. Mattingly concluded that the 2017 Plans dispthg “systematic, persistent
bias toward the Republican Party, both on the wsidtelevel and on the county cluster level.”
Tr. 1087:22-25. He concluded that the enactedspleere “extreme partisan outlier[s]” when
compared to maps that respect the political gediyrap North Carolina and are similar to the

enacted plans in terms of the nonpartisan Adoptédra such as compactness and splitting
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municipalities. Tr. 1088:1-7. He concluded ttreg textreme partisan bias” was durable and
persisted across a broad range of possible vo#itgnms and election results. Tr. 1088:1-7. He
concluded that the gerrymander was particularlgative at preventing Democrats from
breaking the Republican supermajority in both charslbvhen they would expect to do so under
a nonpartisan plan, and from breaking the Republnajority in both chambers when they
would expect to do so under a nonpartisan plan.1d88:8-11. And Dr. Mattingly concluded
that the probability that the General Assembly widudve enacted the 2017 Plans without
intentionally searching for such a biased plan Y@atronomically small.” Tr. 1088:12-14, Tr.
1158:3-8. The Court credits those conclusions.

154. With respect to the Senate, Dr. Mattingly conclutieat the enacted Senate plan
shows a systematic bias toward the Republican Panty1110:22-1111:3. In 15 of the 17
elections that he considered, the enacted Seratgpbduces an atypical bias toward the
Republican Party with respect to the number of etggeDemocrat and Republican seats using
the results of these prior statewide elections.1T16:2-12. The probability of seeing such a
consistent pro-Republican bias across so manyi@hscivas 0.005%, Tr. 1116:18-21; PX487 at
23, meaning that the chance the General Assembljdwmave picked such a partisan map if it
were not looking for it is five in a million, Tr.1116:22-1117:2.

155. Dr. Mattingly concluded that the enacted Senate @an extreme outlier not just
with respect to how consistently it favors Repudntis, but with respect to tlenountby which
it favors Republicans. PX363. The gerrymanderag naused Democrats to lose between 2 to
3 seats in the Senate in 13 of the 17 electioridxhaViattingly analyzed. PX363 (Mattingly

Report Figure 3). The Court concludes that 2 $eds is significant. Tr. 1106:12-15.
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156. Dr. Mattingly concluded that the 2017 Senate Plartseme partisan bias was
responsible for creating firewalls protecting thepRblican supermajority and majority in the
Senate. He plotted the results of the stateweetiohs using the enacted Senate plan and his
nonpartisan simulations (PX362). Tr. 1106:17-141(He ordered the elections vertically from
bottom (most Republican vote share) to top (mosh@watic vote share), and then plotted the
number of seats that Democrats would expect tavecamder the nonpartisan plans using blue
histograms. Tr. 1106:17-1110:4. Using nonpartisaps, the Democratic seat count would be
expected to fall in the tallest part of the blustbgram. Tr. 1108:7-24. Dr. Mattingly used
purple dots to report how many seats Democratsdwinl in the Senate using the results of
each statewide election under the enacted Serate Ppr. 1009:3-10. Dr. Mattingly then used
three vertical dotted lines to represent the patinvhich Democrats would break the Republican
supermajority, the Republican majority, or win @eumajority themselves. Tr. 1111:5-24f
the enacted plan is a pro-Republican outlier, tmplp dot is to the left of the blue histogram
(meaning the enacted plan elects fewer Democragitss If a purple dot is to the left of the
Republican supermajority or majority line, and budk of the blue histogram is to the right, that
is an election in which the enacted plan protd@sRepublican supermajority or majority where
Democrats would break the firewalls in a nonpantislan. Tr. 1111:5-1112:24.

157. Plaintiffs’ Exhibit 362 is reproduced below:

2 Dr. Mattingly plotted only 13 of the 17 elections considered in PX362 for visual clarity
reasons, Tr. 1115:1-12, but he provided all tha @t all 17 elections in Figure 3 (PX363) and
Table 3 of his report (PX417).

63



Mattingly Report Figure 2
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158. Dr. Mattingly’s analysis demonstrated that the ¢@dSenate plan creates two

Number of Democrats Elected

“firewalls,” protecting Republican supermajoritiasd majorities which Democrats would break
under a nonpartisan plan. Dr. Mattingly testifiedt, in elections where Democrats win enough

votes that they would typically be expected to ki Republican supermajority under
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nonpartisan plans, the Republicans win the supemiajn the enacted plan. Tr. 1112:8-24.
This is visually demonstrated by Plaintiffs’ ExhiB362, which shows that the Democratic seat
count in the enacted plan consistently stays tdetthef the supermajority line even as the
Democratic vote share rises and the nonpartisars fieeak through the Republican
supermajority line. PX362. In many cases the tthplan is completely outside the
distribution of nonpartisan plans. Tr. 1112:8-24.

159. The results of the Attorney General 2016 electilustrate Dr. Mattingly’s
conclusion that the enacted map is an extremeRpmiblican partisan gerrymander. Tr.
1114:9-11. This was a relatively even election gH2emocrats won 50.20% of the statewide
vote, and in 99.999% of the nonpartisan maps, gmdzrats broke the Republican
supermajority. But the enacted map preserves épeiBlican supermajority using the results of
this election. Tr. 1112:25-1114:11.

160. Overall, in five of the seventeen elections thatNdattingly considered, the
Democrats would have almost certainly broken theuRBcan supermajority in the nonpartisan
plans but failed to do so under the enacted planZ012 Lieutenant Governor; 2016 President,
2008 President, 2016 Governor, and 2016 Attornaye@Ge elections). PX363; PX487 at 25
(Mattingly Rebuttal Report). In two others (thel20U.S. Senate and 2012 President elections),
the Democrats would have had a chance of breakm&epublican supermajority in the
nonpartisan plans, but never do in the enacted #x862; PX417. In all seven of those
elections where the Democrats would be expectédetak the supermajority under nonpartisan
plans, the enacted plan is an “extreme outli&eeP X363 (fifth column).

161. In elections where the Democrats won so many ubiggshe enacted Senate

plan’s Republican supermajority firewall breaks, Biiattingly showed that the enacted Senate
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plan creates a second firewall preventing the Deatsdrom breaking the Republican majority.
Tr. 1114:14-25. Using the results of the 2008 Cagsimner of Insurance and 2008 Lieutenant
Governor elections—both elections in which the Derats won over 52.5% of the statewide
vote—the enacted plan protects a Republican mgjevien where the overwhelming majority of
nonpartisan plans would break its majority. PX3b2;1114:14-25.

162. Dr. Mattingly found similar results for the Hous&r. 1087:22-25. Once again,
in 15 of the 17 elections that he considered, tfaeed House Plan produced an atypical bias
toward the Republican Party with respect to thememof Democrat and Republican seats. Tr.
1121:23-1122:5. The probability of seeing suclem@scstent pro-Republican bias across so many
elections was 1.4%, Tr. 1122:6-13; PX359 at 11 {igly Report), making it extremely
unlikely that the General Assembly would have pitkach a partisan map if it were not looking
for it, Tr. 1122:14-17.

163. Dr. Mattingly concluded that the enacted House [daan extreme outlier not just
with respect to how consistently it favors the Rémans, but with respect to tiaenountby
which it favors the Republicans. PX359 at 11 (“idéver see any plans that favor the
Republican Party to the same extent” in terms aftgeP X366 (Mattingly Report Figure 6).
The House plan becomes a greater and greater gmobRsan outlier under elections that have
more Democratic votes, and becomes an “incredikiyeene outlier” in such elections. Tr.
1120:4-11; Tr. 1119:14-20. The gerrymandered nased Democrats to lose between 2 and 11
seats in the House in 13 of the 17 elections thaMattingly analyzed. PX366. The Court
concludes that this seat deviation is significant.

164. Dr. Mattingly concluded that the enacted House 'plartreme partisan bias is

responsible for creating firewalls protecting thepRblican supermajority and majority in the
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House. Tr. 1120:15-1121:18. As with the Senate M&ttingly plotted the results of various
statewide elections using the enacted House pldmiamonpartisan simulations in Figure 5 of
his report (PX365). Tr. 1106:17-1110:4.

165. Plaintiffs’ Exhibit 365 is reproduced below:
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166. As Dr. Mattingly testified, Plaintiff's Exhibit 36Sividly illustrates how the
enacted House plan becomes a greater and greatBepublican outlier as the Democrats win
more votes statewide, and how the enacted Housecpdates firewalls protecting the
Republican supermajority and majority which Demosraould break under a nonpartisan plan.
Tr. 1120:4-1121:18. In the elections in the lovedt of the figure where the Republicans have
more statewide votes and have a supermajority evéie nonpartisan plans, the enacted plan is
generally within the distribution of nonpartisaaps. PX365 (see.g, the 2016 Lieutenant
Governor and 2016 U.S. Senate elections). As RittiMyly explained, that makes sense from
the mapmaker’s perspective, because the mapmaked wot design the map for environments
where Republicans are assured a “commanding sueityiano matter what. Tr. 1123:17-24.

167. Plaintiffs’ Exhibit 365 shows that the enacted Housap is built in precisely that
manner. In elections where the Democrats begimegak the Republican supermajority in the
nonpartisan plans, the enacted plan becomes aararnt consistently protects the Republican
supermajority. Tr. 1120:15-1121:8. Dr. Mattingdgtified that the enacted map “has a firewall
that retards the advance of the Democratic Partycp&rly when they’re about to break through
and break the Republican supermajority.” Tr. 164.:

168. Overall, in four of the seventeen elections thatNdaittingly considered, the
Democrats would have almost certainly broken theuRBcan supermajority in the nonpartisan
plans but failed to do so under the enacted pla@§2President, 2012 Lieutenant Governor,
2016 Attorney General, 2016 Governo§eeP X366 (Mattingly Report Figure 6). By contrast,
the enacted map never creates a Democratic sugeityaj the House when one would not be

expected under the nonpartisan ensemble. PX353 a4.
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169. In elections where the Democrats win so many uttasthe enacted House
plan’s Republican supermajority firewall breaks, Diattingly showed that the enacted House
plan creates a second firewall preventing the Deatsdrom breaking the Republican majority.
Tr. 1119:14-20; Tr. 1121:9-18. Using the resuftthe 2008 U.S. Senate, 2008 Lieutenant
Governor, or 2008 Commissioner of Insurance elastiovhere the Democrats virtually always
have a majority in the collection of hundreds dlidins of nonpartisan plans and sometimes
have a supermajority, the Democrats never win amntgjunder the enacted plan. Tr. 1121:11-
18; PX365 (Mattingly Report Figure 5); PX359 at 13.

170. In arace like the 2008 U.S. Senate election—wtieédemocrats won 54.32%
of the statewide vote—the enacted map is a paatiiyuéxtreme pro-Republican outlier. Tr.
1121:11-18. Using that election, the Republicams M more seats in the enacted House plan
than they would expect to win under the nonpart&alection of plans. PX366 (Mattingly
Report Figure 6). In more than 40.1% of the piarthe nonpartisan collection, Democrats
actually win a supermajority, but the Democratsxdbeven win a majority under the enacted
plan. PX359 at 14; PX418 (Mattingly Report Tabje 4

171. By contrast, there were no historical electionsaunhich theRepublicansvould
have been expected to receive a majority undenahpartisan House plans, but would not
receive a majority in the enacted House plan. PX&5L3.

172. Dr. Mattingly also performed a uniform swing anadythat confirmed the enacted
plan’s persistent, durable, and extreme bias towadRepublican party. Tr. 1123:25-1131:5.
Using six different historical elections rangingrft very pro-Republican (e.g., 2012 Governor,
where the Democrats won 44.13% of the statewide)votvery pro-Democratic (e.g., 2008 U.S.

Senate, where the Democrats won 54.32% of thengtierote), Dr. Mattingly showed that the
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House plan’s gerrymandered protection of the Regamblsupermajority and majority was highly
robust over many different electoral structures statewide vote fractions. Tr. 1127:15-18; Tr.
1129:5-1131:5; PX488 (Mattingly Rebuttal Reportifg1). All the elections end up looking
“remarkably the same” as the Democratic vote shmareases; in all of the elections, the
gerrymander creates a firewall protecting the Reépaib supermajority and majority. Tr.
1129:11-1130:2; Tr. 1130:23-1131:5. Dr. Mattingbncluded on the basis of his uniform swing
analysis that the House plan was “designed” to sctantly protect” the Republican
supermajority and majority across all of the “verfferent” elections he studied, which contain
many different “spatial vote patterns” and “histailivoting patterns from the state of North
Carolina.” Tr. 1130:23-1131:5.

173. In particular, under the nonpartisan maps, the Biggans do not win a

supermajority when the Democratic statewide votgeshises above 50 percent, but in the
enacted plan, the Republicans do. Tr. 1130:7Ar8 the uniform swing analysis shows that the
enacted plan becomes an especially extreme owtfienever the Democrats would win a
majority of seats under the ensemble of nonparpdams. Tr. 1128:12-1129:4; Tr. 1130:3-6.
Dr. Mattingly’s uniform swing analysis shows thhétgerrymander prevents Democrats from
winning a majority of the seats in the House unteey have around 55% of the statewide vote.
Tr. 1131:6-16. That is well more than the Demarabuld need in a non-gerrymandered plan
to win a majority of House seatSeeP X488 (Mattingly Rebuttal Report Figure 1).

174. Plaintiffs’ Exhibit 488 (Mattingly Rebuttal Repdfigure 1) shows Dr.

Mattingly’s uniform swing analysis of the House ida
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FIGURE 1. Purple dots show the enacted plan; the green dots show a plan in the ensemble. The dashed line at 60
seats shows the majority, and the dashed line at 48.5 seats shows the Republican supermajority threshold. The number
of Democrats elected in the Senate which has a total of 120 seats.

175. Dr. Mattingly preferred to compare the enacted péanonpartisan plans election-
by-election, because taking an average seat shdsa a set of elections can obscure the
gerrymander’s effect in close elections where admif the Senate or House is at issue. Tr.
1214:8-13, 1216:16-19, 1216:22-1217:3. Even camsgid the average, however, Dr. Mattingly
found that the enacted plan is an extreme pro-Rigauboutlier. Tr. 1216:4-12. Comparing the
enacted Senate plan to the median Senate plaa gngemble for each of the 17 elections, the
gerrymander causes Democrats to lose on averagesda®s in the Senate across all 17 elections.
PX363. Not a single one of Dr. Mattingly’s 3.7 @3 statewide maps in the Senate favors the

Republican Party as much as the enacted plan timdanetric. PX363 (bottom right image);

71



PX487 at 23 (Mattingly Rebuttal Report). Similartpmparing the enacted House plan to the
median House plan in the ensemble for each of Thelekctions, the gerrymander causes
Democrats to lose on average 3.35 seats in thed-Harsss all 17 elections. Not a single one of
Dr. Mattingly’s 1.1 x 16%statewide maps in the House favors the Republieaty Bs much as
the enacted plan under this metric. PX366 (bottight image); PX359 at 11 (Mattingly Report)
(noting that the average seat difference in fa¥adhe Republicans across all 17 elections is
“greater than all plans in the ensemble”).

176. Dr. Mattingly’s separate analysis of the structoiréhe enacted House and Senate
plans provided further confirmation that both plans extreme partisan gerrymanders, even
putting aside the effect on seat count in any palar election. He demonstrated that the
General Assembly cracked and packed Democratics/fiie partisan gain across the House and
the Senate plans, with a particular focus on crecKiemocratic voters out of the middle seats
that determine supermajority and majority contrfdbath Chambers.

177. Dr. Mattingly ordered the 120 districts in the Heus his ensemble of
nonpartisan plans from lowest to highest basedememocratic vote fraction in each district.
He did this for each of the 17 statewide electib@snalyzed. Tr. 1159:4-15; PX483.

178. Below is an example of Dr. Mattingly’s structuraladysis of the 120 districts in
the House using the votes from the 2016 Attorneye&ad’s Election.SeeP X483 at 13; PX778

at 33 (Mattingly PowerPoint presentation).
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Mattingly Report Appendix G - Ranked Marginal Distributions (House)
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179. The purple dots in the ranked ordered box plotsfRdaintiffs’ Exhibit 483
represent the Democratic vote fraction in the eethplan for each district ordered from least to
most Democratic; the boxes represent the Democrate fraction across Dr. Mattingly’'s
ensemble of nonpartisan plans. Tr. 1159:4-116%He key in the top lefthand corner shows the
statewide election and the Democratic statewide fraiction in that election.

180. Dr. Mattingly explained that in the 40 seats in tieldle—between the 40th most
Democratic seat and the 80th most Democratic sda-Bemocratic vote fraction in the enacted
plan is far below the boxes representing the ndigaar plans. Tr. 1162:7-25. Those “are the
seats that determine who has a supermajority amdhak the majority,” and they are the
“critical seats for the structure of the Houser. 1162:19-25. But in the most Democratic
districts, beginning around the 99th least Demaxs#at, the Democratic vote fraction is much
higher in the enacted plan. Tr. 1162:7-12. Ireothords, across the map, Democrats have been
cracked out of the districts that determine cordfdhe House, and packed into districts that
they would win anyway. Tr. 1162:7-25. In the 2G%6rney General election, this structural
gap between the Democratic vote share in the ethgpta@ and the nonpartisan plans in the
critical districts means that the Republicans kbptsupermajority even though they would have
lost it under the ensemble of nonpartisan plans.1163:3-25.

181. Zooming in between the 40th least Democratic aisand the 80th least
Democratic district in the House using the 201@®Atey General election demonstrates the

cracking of Democratic voters in the seats thatenahore vividly (PX485 at 13; PX778 at 34):
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182. Dr. Mattingly testified that the large gap betwele® Democratic vote fraction in
the enacted plan and in the ensemble at the 72vse&er is the structural feature of the House
map that is responsible for the firewall protecting Republican supermajority. Tr. 1164:1-9.

183. Dr. Mattingly’s ranked-ordered box plot using tlesults of the 2012 Presidential

election revealed that same structural anomaly @Xat 11; PX778 at 35):
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184. Using the results of the 2012 Presidential elec¢tiom Mattingly testified that
again the enacted map shows a “huge depletion oioDratic voters” in these districts that
matter for supermajority and majority control. T164:17-1165:7; PX485 at 11. Dr. Mattingly
explained that, although the President 2012 eleatias a fairly Republican election where the
Republicans would win a House majority even unterrtonpartisan plans, the huge deviation in
the Democratic vote fraction in the seats that enattost will have a “dramatic effect” in
elections where the Democrats get more votes Stiewr. 1166:1-17.

185. Plaintiffs’ Exhibit 484 contains Dr. Mattingly’s nked-ordered box plots for the
Senate. Dr. Mattingly ordered all 50 Senate ditgtnin his ensemble from lowest to highest
based on the Democratic vote fraction in eachidistHe did this for each of the 17 statewide
elections he analyzed. PX484. Below is an examplgr. Mattingly’s structural analysis of the

50 Senate districts using the 2016 Lieutenant Gmreglection. PX484 at 15; PX778 at 40.

76



Democratic Vote Percentage

80
75
70
65—5
60

55—

1 LG16(46.58)

50 4
45
40

35

30

© N © ®©® O »~ ¢« O © N~ N - O O

20 25 30
Districts ordered from least to most Democratic

77

35

o~

O M -~ w O N ©O © N

40

45

o

50



186. The ranked-order box plot using the 2016 Lieute@zmiernor results
demonstrates the same massive suppression of Daticoartes in the enacted plan in the
districts that matter most—the 25th most Democ@istrict, which determines who wins the
majority in the Senate, and the 29th least Demmcdadtrict, which the Democrats need to win
to break the supermajority. Tr. 1175:12-24; PX4845. Dr. Mattingly testified that the gap
between the enacted plan and the ensemble aroer&bth and 29th/30th district shows that the
enacted plan is an “extreme outlier.” Tr. 1176:5k9turn, in the most Democratic districts, the
enacted plan has significantly more Democrats thdhne nonpartisan ensemble, PX484 at 15—
representing packing of Democrats into these dtstriTr. 1175:4-9.

187. As noted, Dr. Mattingly performed this same struat@analysis of the House and
Senate enacted plans using all 17 of his statesl@tions. PX483, PX484. He testified that all
34 of his ranked-ordered box plots overwhelmindigws the same gaps between the enacted
plan and the ensemble in the Democratic vote tvaati the seats that matter most in the Senate
and the House, and overwhelmingly show the firesyalbtecting the Republican
supermajorities and majorities. Tr. 1176:10-23. Ndattingly testified that it would “almost be
impossible to build this structure” in the abseatetentional gerrymandering. Tr. 1176:24-
1177:2. The Court credits this conclusion.

188. In his report, Dr. Mattingly conducted a statistianalysis to quantify the
statewide cracking and packing of Democratic voietie House and Senate plans that the
ranked-ordered box plots from Plaintiffs’ Exhib#83 and 484 visually illustrate. That analysis
confirms to a high degree of statistical significamhat the structure of the enacted plans reflects

extreme bias in favor of the Republicans that pelisist in election after election.
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189. Specifically, in the House, Dr. Mattingly analyzéa 48th to the 72nd least
Democratic districts (again, the range that deteeshimajority and supermajority control).
PX359 at 13 (Mattingly Report). Dr. Mattingly fodithat in 15 of the 17 elections, there is less
than a 0.0005% chance of finding a plan in the mibde that had fewer Democrat votes across
those districts than did the enacted plan. PX333a In the remaining 2 elections, there was
less than a 0.02% and 0.3% chance of finding aipl#me ensemble with as much cracking of
Democrats out of the middle districts as the erhptan. PX359 at 13.

190. Dr. Mattingly’'s statewide quantification of the %#¢a showed the same extreme
cracking of Democrats out of the districts thaiedetine majority and supermajority control. For
the Senate, Dr. Mattingly considered the 20th titn 3ast Democratic districts. PX359 at 9. He
found that in 14 of the 17 statewide electionsteghe less than a 0.0005% chance of finding an
ensemble plan with fewer Democrat votes acros®ttatricts than the enacted pldd. In
two other elections, the enacted plan was sti@reme outlier, at the 0.1% levad.

191. Dr. Mattingly also created video animations of tnsform swing analysis using
six different elections in both the House and Sen&X772 (video animations). In the videos,
the blue histograms represent the distributioreats using Dr. Mattingly’s nonpartisan plans;
the “enacted” marker represents the enacted ptahthe three vertical lines represent the
Republican supermajority, Republican majority, &@&mocratic supermajority lines. PX772.
Dr. Mattingly played two of the videos for the Couepresenting uniform swing analysis in the
House using the results of the 2012 Presidengatieh and 2016 Lieutenant Governor election.
Tr. 1168:4-8, Tr. 1169:17-1172:14; PX778 at 37(B8werPoint slides); PX772 (video
animations). The 2012 President video showedthimaénacted plan starting out looking fairly

typical of the ensemble of nonpartisan plans; ih#te video starts with a 45% Democratic vote
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share where Republicans retain the supermajoritgutine nonpartisan plans as well. Tr.
1169:17-25. As the Democratic vote fraction inse=a the blue histograms representing the
nonpartisan plans shifts to the right and the nurobseats that Democrats win increase. Tr.
1170:1-9. But the enacted plan begins to lag “@tasally” behind the nonpartisan plans. Tr.
1170:6-13. In particular, at the Republican sumgonity and majority lines, the enacted plan
“sticks” on the Republican side of the line eventasblue histogram representing the
nonpartisan plans move completely past those lifes1171:8-21. The gerrymander is
sometimes so effective that it retains a Republsgrermajority in the enacted plan even where
the Democrats win a majority in the nonpartisamglaTr. 1172:6-10.

192. Dr. Mattingly’'s video animation of a uniform swiragalysis of the 2016
Lieutenant Governor election showed the same thing1173:24-1174:20. The remaining
videos are in evidence (PX772) and show the same.

193. The Court finds that these video animations pravigdewerful evidence
confirming Dr. Mattingly’s conclusions that the eted House and Senate maps exhibit extreme
partisan bias and create gerrymandered firewatisepting the Republican supermajority and
majority. The Court finds that Dr. Mattingly’s darm swing videos are also powerful evidence
that the gerrymanders cause the enacted HouseemadeSnaps to be largely nonresponsive to
the actual votes cast in North Carolina’s election®reover, as Dr. Mattingly explained, the
ranked-order box plots that he created using afithewide elections showing the systematic
suppression of Democratic vote fractions in thérdis that matter most for the House and
Senate demonstrate—without any need to conduanmigwing analysis—that the enacted plan

will be nonresponsive to the votes actually casdamth Carolina elections. Tr. 1174:25-1176:9.
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194. Dr. Mattingly’s findings regarding the firewall fmotect the Republican
majorities in the General Assembly are remarkalotylar to Dr. Chen'’s findings. Dr. Chen,
like Dr. Mattingly, found that the gap between thenber of Democratic districts under the
enacted plans and under his simulated plans gdex wi electoral environments that are better
for Democrats, and are at their widest around thietpvhere Democrats would win a majority
of seats in the House or Senate in Dr. Chen’s sitadIplans. The independent findings of Drs.
Chen and Mattingly strengthen and reinforce theckmion that Legislative Defendants drew the
enacted House and Senate plans with the spec#ilcafonaking it extremely difficult, if not
impossible, for Democrats to take control of eittleamber of the General Assembly.

195. Dr. Mattingly’s county-grouping analysis, discussedreater detail below, also
allowed him to draw statistically significant comsions about the intent of the mapmaker in
creating the statewide Senate and House plansl15%7.:24-1158. In particular, he explained
that the design of each county grouping in the ldaarsl Senate plans represented an
independent choice by the mapmaker, because “howaegtistrict one county cluster does not
affect how you redistrict the next one since yom'tceross county cluster lines.” Tr. 1157:17-
23. Dr. Mattingly found that numerous county grimgs in the House and Senate were extreme
pro-Republican partisan outliers at the 100% or ¥%l. PX778 at 29-30. He testified that the
probability that the extreme partisan bias in thaoted maps was unintentional was
“astronomically small,” because the chance of mglsa many independent choices “with such
extreme bias” in one map was “astronomically smigibu are not looking for it.” Tr. 1158:3-8.

196. Dr. Mattingly conducted a secondary analysis inclithe only considered plans
that preserved incumbents “to the same extentetbet) than they are preserved” in the enacted

plan in each grouping. PX359 at 81. Dr. Mattiniglynd that accounting for the effects of
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incumbency did not change his conclusion that tleeed plans are extreme pro-Republican
gerrymanders. Tr. 1093:21-1094:4. Defendantgedf@o contrary evidence or rebuttal of Dr.
Mattingly’s conclusion that the enacted plan’s exte bias could not be explained by a
nonpartisan effort to avoid pairing incumbents.

197. Dr. Mattingly performed extensive robustness chestablishing that his results
were insensitive to the choices he made and aitexiused to generate the distribution of
nonpartisan plans. Among other things: Dr. Matiingent through every district in every
grouping he analyzed to confirm that the compastia®@sl municipal splits in the ensemble
tracked those qualities in the enacted plan. PX2%-80 (Mattingly Report). He performed a
secondary analysis considering only plans that wgul to or better than the enacted plan
along the dimension of compactness and municigis $md found that it did not affect his
results. PX359 at 82; PX468-70, 472-473. He ecbdifferent collections of nonpartisan maps
using six different sets of weights for compactress other nonpartisan criteria and confirmed
that changing the weights did not change the resiX487 at 11 (Mattingly Rebuttal Report).
And when Defendants’ experts raised various sp&ealaritiques in their reports—asking
whether changing one criteria or another would nakiéference—Dr. Mattingly performed a
follow-up analysis in his rebuttal report confirrgithat it did not. PX487 at 6-11.

198. The Court finds that none of the Legislative Defamtd’ objections to Dr.
Mattingly’s analysis calls into question its persiva force. The fact that, in a few individual
elections, the enacted plan is not an extremeesutiiative to the ensemble of plans in terms of
seat countilone does not undermine Dr. Mattingly’s concladibat the enacted plans are
extreme partisan gerrymanders designed to protgmtlitican supermajorities and majorities.

Tr. 1117:9-11 (Senate); Tr. 1122:18-1123:24 (Hous$&)st, Dr. Mattingly explained that the
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underlying structure of the gerrymander in the eedplans reflected a trade-off. To crack
Democrats out of districts where it matters, thepmakers had to pack Democrats into other
districts. Tr. 1123:5-24. Under certain circumsts—t.e., in Republican wave elections—the
packing of Democratic voters in the enacted plarsea Republicans to lose districts that they
would have won in nonpartisan plans that did nakgaemocratic voters into these districts. But
such an electoral environment is one in which Régahs would already win a commanding
supermajority no matter what. Tr. 1123:5-24. As [attingly explained, someone
gerrymandering a map would happily hold the supg@mitg or the majority in elections where
their control is at risk, even if the cost is a fless seats in elections where Republicans will
always have a commanding supermajority anyway.1123:5-24.

199. The 2012 Governor election—a highly Republicant@@&cwhere the
Republicans win a supermajority in Dr. Mattinglyisnpartisan plans—provides an example.
When Dr. Mattingly conducted a uniform swing an@yssing the 2012 Governor election, the
enacted map became an “extreme outlier in favtih@Republican Party” as the statewide vote
swings to the Democrats and the Democrats apprdableepoint where they would break the
Republican supermajority and majority under hispatisan plans. Tr. 1126:7-1127:9; PX488.
Although one might initially look at the 2012 Gower election and think it is not a gerrymander
for the Republicans, Dr. Mattingly testified thatfact “it is.” Tr. 1127:19-1128:11.

200. During Dr. Mattingly’s cross examination, LegisiaiDefendants suggested that
he should have included some other purportedly adisan criteria in his simulated plans
beyond the ones listed in the adopted criteriae CThurt rejects any such suggestion. The Court
rejects as speculative and unfounded Legislatieri2iants’ suggestions that secret and

undisclosed nonpartisan agreements between “repegs@s of different political parties” might
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explain the partisan bias that Dr. Mattingly id&at. E.g, Tr. 1204:11-14. The Court also
rejects the suggestion that Dr. Mattingly shouldehaccounted for “communities of interest” in
some unspecified way other than by avoiding spétttounties, cities, and townSee, e.g.Tr.
1192:19-1193:4. Legislative Defendants expressttided to include “communities of interest”
as a criterion for the 2017 Plans. Tr. 1223:8-122kePX603 at 67 (Rep. Lewis stating that
“‘communities of interest” is not a “criteria thaewave proposed” because the Committee
“couldn’t find a concise definition”)id. at 73 (Rep. Lewis stating that he opposed listing
“‘communities of interest” as a criteria because firayalities are defined and understood” but
the Committee couldn’t “agree[]” on what a commuraf interest was beyond thatgl, at 77
(Rep. Lewis again rejecting the use of “communitésiterest”);id. at 106 (Rep. Lewis stating
that “I don’'t believe [communities of interest] bafbs in this criteria”).

201. The Court also concludes that Legislative Deferglangé barred based on their
own assertions in this case from arguing that agr@a other than the Adopted Criteria were
used to draw the 2017 Plans or could otherwisea@xptheir partisan characteristics. When
asked by interrogatory to “identify and describlecateria that were considered or used in
drawing or revising districting boundaries for @@17 Plans,” Legislative Defendants made a
binding concession that the only “criteria useditaw the 2017 plans is the criteria adopted by
the Redistricting Committees.” PX579 at 13. L&gise Defendants cannot now critique
Plaintiffs’ experts for failing to include otheritaria not in the Adopted Criteria and cannot

claim that other considerations purportedly exptae contours of the 2017 Plans.

C. Dr. Pegden

202. Wesley Pegden, Ph.D., is Associate Professor ibdpartment of Mathematical
Sciences at Carnegie Mellon University, and testifas an expert in probability. Tr. 1294:19-

21; 1302:6-12; PX509. Dr. Pegden has publishedenous papers on discrete mathematics and
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probability in high-impact, peer-reviewed journasd has been awarded multiple prestigious
grants, fellowships, and awards. Tr. 1295:4-2050 He has been appointed by the Governor
of Pennsylvania to that state’s Redistricting Ref@ommission. Tr. 1301:24-1302:5.

203. Dr. Pegden’s academic work on redistricting invelxarkov chains. A Markov
chain is “a random walk around some abstract spale.1295:23-25. For example, if a person
walks around a city, and whenever she reachestarsaction, she chooses which way to turn at
random, her position over time “would evolve as arkbv chain.” Tr. 1296:6-7. In the context
of redistricting, one can imagine taking a randoatkwover the space of maps.” Tr. 1294.24.

204. In 2017, before Dr. Pegden had ever served asparter redistricting litigation,
he published a peer-reviewed article (PX510) etitiAssessing Significance in a Markov
Chain Without Mixing” in the Proceedings of the aial Academy of Sciences—a top-ranked,
science-wide journal. Tr. 1295:13-17, 1296:24-1297This article provides a new way to
demonstrate that a given object is an outlier cosgbéo a set of possibilities. Tr. 1297:2-7.

205. Dr. Pegden explained that there are three waylsaw ghat a given object is an
outlier. The first, most basic way is simply taaexne every single member of the entire set of
possibilities, and then determine whether the dlfequestion is different than all or most of
those possibilities. The second form of outliealgsis is to take a random sample from the set
of possibilities, and then compare the object iagfion to that sample. This type of analysis is
the basis of most modern statistics, and is the fofroutlier analysis used by Drs. Chen and
Mattingly in generating nonpartisan simulated pland comparing the enacted plans to those
random nonpartisan plans. Tr. 1297:10-1298:11913B18.

206. The third form of outlier analysis, developed by Begden and his co-authors, is

a kind of “sensitivity analysis” that begins wittietobject in question, uses a Markov chain to
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make a series of small, random changes to thetoljed then compares the objects generated
by making the small changes to the original objdiat. 1298:16-1299:4. Dr. Pegden’s article
illustrates this methodology using a redistrictplgn. Tr. 1299:8-18. The article demonstrates
that, by using an existing plan as a starting pamntt then making small random changes to the
district boundaries, one can prove the extent tichvthe existing plan is an outlier compared to
all possible maps meeting certain criteria. Digd®&a’s article proves mathematical theorems
showing that this approach can establish a redistg plan’s outlier status in a way that is
“‘completely statistically rigorously grounded in thamatics.” Tr. 1299:1-4.

207. In mid-2018, before this case was filed, Dr. Pedaegan working on a new
article entitled “Practical Tests for SignificanceMarkov Chains.” Tr. 1300:24-1301:3;
PX511. This article further develops this newtdHorm of outlier analysis with new, more
powerful statistical tools. Tr. 1300:5-12. Thougipublished, this second article has been
vetted by the mathematical community, includingtlgh detailed presentations Dr. Pegden
gave at the Duke Statistical and Applied MathenadtBriences Institute and the Harvard Center
for Mathematical Sciences and Applications. TO@33-23.

208. Inthis case, Dr. Pegden used this new, third fofwutlier analysis to evaluate
whether and to what extent the 2017 Plans wererdvaitih the intentional and extreme use of
partisan considerations. Tr. 1302:24-1303:1. daa@ using a computer program, Dr. Pegden
began with the enacted plans, made a sequenceadiframdom changes to the maps while
respecting certain nonpartisan constraints, ana ¢laluated the partisan characteristics of the
resulting comparison maps. Tr. 1304:1-1306:21.e4sained in further detail below, Dr.
Pegden found that the enacted House and Senateglamore favorable to Republicans than

99.999% of the comparison maps his algorithm geéedray making small random changes to
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the enacted plans. Tr. 1304:14-18, 1342:10-1841841345:3 PX515; PX519. And based on
these results, Dr. Pegden’s theorems prove thartaeted House and Senate maps are more
carefully crafted to favor Republicans than ati€£5999% ofll possible maps of North
Carolina satisfying the nonpartisan constraints imposeusralgorithm. Tr. 1342:13-25,
1344:18-1345:7; PX515; PX5109.

209. Dr. Pegden’s analysis proceeded in several stdpshegan with the enacted
House or Senate map. His computer program thedomaly selected a geographic unit on the
boundary line between two districts and attempoeahdve or “swap” the unit from the district it
is in into the neighboring district. Tr. 1309:19;2311:1-5; PX508 at 9 (Pegden Report).

210. Dr. Pegden’s method uses two different geographits,uvVTDs and geounits. Tr.
1309:25-1310:2; PX508 at 9 (Pegden Report). Hidhattuses VTDs when analyzing enacted
maps that split few or no VTDs. Such maps incltideenacted Senate map and the Senate
county groupings Dr. Pegden analyzed. Tr. 13108X%08 at 9 (Pegden Report). When
analyzing enacted maps that split many VTDs—inclgdhe enacted House map and certain
House county groupings Dr. Pegden analyzed—Dr. &eganethod uses a sub-VTD
geographic unit known as a “geounit.” Tr. 131013-BX508 at 9 (Pegden Report). Created by
a computer program, geounits are compact collestidicensus blocks that lie entirely within
one VTD and one district, containing roughly 50@Q@eople. There are roughly six or seven
geounits per VTD. Tr. 1310:12-25; PX508 at 9 (RegReport).

211. When attempting to swap a randomly selected VTBemunit from one district
to another, Dr. Pegden allowed the swap to occlyriboertain constraints were satisfied.
Tr.1311:1-8; PX508 at 7-8 (Pegden Report). Thesstcaints were based on the 2017 Adopted

Criteria, and were designed to ensure that the aosgn maps generated by Dr. Pegden’s
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algorithm are “good, reasonable comparisons t@taeted map.” Tr. 1311:9-12, 1317:25-
1318:25. The constraints that Dr. Pegden imposeldded contiguity, population deviation,
compact districts, county preservation, municiggteservation, precinct preservation, and
incumbency protection. Tr. 1311:13-1317:10; PX&08-8 (Pegden Report). Dr. Pegden also
froze boundary lines redrawn by the Special Mast@017. Tr. 1319:1-22.

212. Dr. Pegden applied these constraints in a conseevaty, so as to “accept
choices the mapmaker made.” Tr. 1312:19-22. kample, with respect to population
deviation, while the 2017 enacted criteria allowsretts to vary between plus-or-minus 5%
from the ideal district population, the actual deddHouse map does not use all of that range,
and instead varies between plus 5% to minus 4.9@%% ideal. Dr. Pegden accepted that choice
by the mapmaker and required all of his comparmeaps to fall within that slightly narrower
range. Tr. 1312:1-22; PX508 at 8 (Pegden Rep@&itnilarly, with respect to county
preservation, Dr. Pegden’s algorithm not only respe North Carolina’s county groupings,
capped the number of county traversals, and predehe same number of counties as in the
enacted map—nhis algorithm also preserved whole¢he sameounties preserved whole in the
enacted plan. Tr. 1314:9-1315:3. Likewise, wébpect to municipality preservation, Dr.
Pegden’s algorithm not only preserved the same rumibmunicipalities preserved in the
enacted map, but also preservedudiy samenunicipalities, and preserved them within the
very samalistricts as in the enacted plan. Tr. 1315:4-19.

213. Dr. Pegden’s conservative application of these tramés “ties [his] comparisons
very strongly to the enacted map itself.” Tr. 12P524. This makes it all the more remarkable
that the enacted maps are such outliers in higyysisakbven against this very similar comparison

set. Tr.1315:24-1316:2, 1331:6-10.
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214. Dr. Pegden also constrained the compactness cbmparison maps. In his
main analysis, Dr. Pegden required that the avetaggactness score for each comparison map
not exceed the corresponding average for the eshatde, with an error of up to 5%. Tr.
1312:23-1313:5; PX508 at 8 (Pegden Report). DgdBe also ran robustness checks using
several other compactness constraints—a 10% e error, and a completely different
measure based on total district perimeter—and fabadaltering the compactness constraint did
not affect his results. Tr. 1313:6-1314:8; PX508234 (Pegden Report).

215. For some county groupings, because of Dr. Pegdemiservative application of
his constraints, it was impossible for his algarmitto find a swap that satisfied all of the
constraints. Tr. 1319:25-1320:10. When this oelirDr. Pegden ran a modification of his
algorithm allowing multiple swaps in one step. I320:11-25; PX508 at 9-10 (Pegden Report).

216. For some county groupings, even with multi-movegsy®r. Pegden’s algorithm
still was unable to generate any comparison mapsaniyra very small number—meeting all of
his constraints. Where this occurred, Dr. Pegdas wnable to draw any conclusions about the
county groupings in question. Tr. 1321:1-16. Begden credibly explained that this does not
mean that the maps in those groupings wetarawn with the intentional use of partisanship.
For example, partisan considerations could haveégmiated in choosing which municipalities
to preserve whole in which districts, a choice Begden’s comparison maps took as given. Tr.
1321:17-25, 1349:11-1350:4; PX508 at 10-11 (Pedregort).

217. Once Dr. Pegden’s algorithm made a swap satistyimgonstraints, his
algorithm evaluated the partisan characteristidb®@icomparison map that resulted from the
swap. Tr.1322:1-6. For his main analysis, Dgdes used data from the 2016 Attorney

General race to analyze the whole House and Sersgis, the subset of House and Senate
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districts redrawn in 2017, and any House or Setati@ty grouping last changed in 2017. Dr.
Pegden then used data from the 2008 Commissioriaswfance race to analyze the subset of
House and Senate districts last changed in 20Melhas any House or Senate county grouping
last changed in 2011. Dr. Pegden used these ylartiglections because they were reasonably
close, statewide, down-ballot elections that weeelable to the General Assembly at the
relevant times. Tr. 1322:7-24. Dr. Pegden exgldithat the “point of [his] analysis is really to
get at the intent of the legislature,” to “undenstahe decisions they made with information
available to them at the time.” Tr. 1322:25-1323:3

218. Dr. Pegden also re-ran his analysis using fourtiaahail elections—the 2016
Governor election, the 2014 U.S. Senate electien2012 Presidential election, and the 2012
Lieutenant Governor election. Tr. 1323:4-12; PXa0835-36 (Pegden report). Using these
different historical elections did not alter Dr.gélen’s conclusions. Tr. 1323:13-15.

219. To evaluate the partisan characteristics of eaofpanison map, Dr. Pegden’s
algorithm calculates the number of seats Republbeandidates would win, on average, if a
random uniform swing were repeatedly applied tohilseorical voting data being used. This
metric captures how a given comparison map woultbp®a over a range of electoral
environments centered around the base electiowy lusied (i.e., the 2016 Attorney General's
election for Dr. Pegden’s primary analysis). 1324:8-1326:20.

220. Dr. Pegden also re-ran his analysis using a diitgoartisan metric, which
measures the Republican vote share in the 61stfRegmiblican House district, or the 26th-most
Republican Senate district. This metric captui@sa given comparison map, how comfortably

Republicans would win the seat that would give tlikenmajority in the relevant chamber of the
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General Assembly. Put differently, this metric ttaps how large of a Democratic wave election
the Republican House or Senate majority could watig. Tr. 1326:21-1327:20.

221. In his rebuttal report, in response to certainasims by Legislative Defendants’
experts, Dr. Pegden also re-ran his analysis yahathis time using a third partisanship metric.
In this analysis, Dr. Pegden’s algorithm simply swead the number of seats Republicans would
have won in an election precisely mirroring the @@&ttorney General election, without any
uniform swing or rank-ordering of districts by Rétioan vote share. Tr. 1327:21-1328:10.

222. Dr. Pegden’s analysis is remarkably robust to #iéiganship metric used. Using
three different partisanship metrics did not alder Pegden’s conclusions. Tr. 1327:11-15.

223. Dr. Pegden’s algorithm repeats the foregoing sbdpsns or trillions of times in
sequence. The algorithm begins with the enacter] makes a small random change complying
with certain constraints, and uses historical \@tiata to evaluate the partisan characteristics of
the resulting map. The algorithm then repeatsalsbsps, each time using the comparison map
generated by the previous change as the starting pBy repeating this process many times,

Dr. Pegden’s algorithm generates a large numbeowiparison maps in sequence, each map
differing from the previous map only by one smaldom change. Tr. 1328:22-1329:12.

224. Each sequence of billions or trillions of small nbas in Dr. Pegden’s analysis is
one “run.” His algorithm performs multiple rung feach map being analyzed, with each run
beginning with the enacted plan as the startingtpddr. Pegden ran his algorithm with a
sufficient number of steps and runs in order tcegat® results that are strongly statistically
significant but capable of being replicated withineasonable time. Tr. 1329:3-22.

225. The comparison maps generated by Dr. Pegden’silgoare not intended to

provide a baseline for what neutral, nonpartisapsya the North Carolina House or Senate

91



should look like. Instead, Dr. Pegden’s comparis@ps are intended to banilar to the

enacted map in question with respect their relemanpartisan characteristics, in order to assess
how carefully created the enacted plan is to maserpiartisan advantage. Tr. 1308:4-12,
1309:10-18, 1329:23-1330:6, 1362:23-1363:6, 1369:ZH0:4.

226. Dr. Pegden performed two levels of analysis onctiraparison maps generated
by his algorithm. Dr. Pegden’s first-level anasydbes not “apply[] any fancy malth] at all.”

Tr. 1332:4-8. Rather, Dr. Pegden just “report[eptvhappened” in each run when his algorithm
made random swaps to the enacted plan’s districhdberies. Tr. 1332:8-16. For the enacted
House and Senate maps, Dr. Pegden reports thatveig min—the enacted map was more
favorable to Republicans than 99.999% of the cormpamaps generated by his algorithm
making small random changes to the district bouadarPX515; PX519.

227. Even without any “fancy math,” Dr. Pegden’s firei#| analysis provides clear,
intuitive evidence that the 2017 Plans were mebtigslly crafted for Republican partisan
advantage. As Dr. Pegden explained, “it’s almikst l can hear a voice of the mapmaker telling
me, ['N]o, don’t change those lines. They are éyaghere | want them[!] As soon as you
start making these changes, this Republican adyarstarts to disappear.” Tr. 1333:9-13.

228. Dr. Pegden provided a stark illustration from histflevel analysis of how
precisely the enacted plans are drawn to maximazgspn advantage. Dr. Pegden explained
that, in his runs for the Wake-Franklin county grimg in the Senate, after “the first fraction of a
second,” his algorithm “never again” encounterésliiagle comparison map as advantageous to
the Republican Party as the enacted plan itsdlf.”1308:15-1309:7.

229. Dr. Pegden’s second-level analysis provides mattieatiy precise calculations

of how carefully crafted the 2017 Plans are—thahasv precisely the district boundaries align
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with partisan voting patterns so as to advantagriBe&ans—when compared not just to the
comparison maps generated in each run of his &goribut toall possible maps of North
Carolina that satisfy his constraints. Tr. 1333:1-1335:R200ther words, Dr. Pegden is able to
determine—to a mathematical certainty—the extenthah the enacted plan is an outlier
relative to every single other possible House araB2map of North Carolina that could exist
meeting the contiguity, equal population, compassn@olitical subdivision, and Special Master
constraints that his algorithm applies. For thactéed House and Senate maps, Dr. Pegden
reports that the enacted map is more carefullyeddbr Republican partisan advantage than at
least 99.999% ddll possible maps of North Carolirgatisfying his constraints. PX515; PX5109.

230. The results of Dr. Pegden’s second-level analysésnf from his theorems,
which have been vetted by mathematicians and drsutgect to debate or difference of opinion.
Tr.1337:9-18. But the results of Dr. Pegden’s sdelevel analyses also are intuitive. In effect,
Dr. Pegden’s analysis shows that the 2017 Planemigtare quite advantageous to Republicans,
but also are surrounded in the space of maps bg afsother maps that dessadvantageous to
Republicans. It is simply not possible, even imgple, for a typical map of North Carolina (or
any other state) to be favorable to Republicansbensurrounded by maps that are less
favorable. The only explanation is that the map@raintentionally crafted the district
boundaries to maximize partisan advantage. Tr7B33340:8.

231. For both the House and the Senate, Dr. Pegdenrperfbthree different
analyses. First, using voting data from the 20t6rAey General election, Dr. Pegden analyzed
the entire House and Senate maps. Second, agagwating data from the 2016 Attorney
General election, Dr. Pegden analyzed only theidistthat were redrawn in 2017, while

freezing the districts that were last changed h120Third, using voting data from the 2008
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Commissioner of Insurance election, Dr. Pegdenyaedlonly the districts that were last
changed in 2011, while freezing the districts thate redrawn in 2017. Tr. 1340:14-1341:15.
232. Dr. Pegden’s statewide analyses conclusively sihaivthe pertinent districts
drawn in 2011, the districts drawn in 2017, andrtfags as a whole were all drawn with the
intentional and extreme use of partisan considamati The following demonstrative chart

summarizes Dr. Pegden’s statewide results:

First-level Analysis Second-level Analysis
Map Analyzed (% of algorithm maps less | (% of all maps less carefully
partisan than enacted map) | crafted than enacted map)
House
Whole state 99.99984% 99.9991%
2017 districts only 99.9982% 99.99%
2011 districts only 99.9999988% 99.999993%
Senate
Whole state 99.99999983% 99.999999%
2017 districts only 99.99999975% 99.9999985%
2011 districts only 99.9995% 99.997%

Sources: Plaintiffs’ Exhibits 515-517, 519-521
PX904;see alsd?X515-517, 519-521; Tr. 1341:18-1346:16.

233. These striking results cannot be explained by NG#dholina’s political
geography. Dr. Pegden’s algorithm compares thetedanap to other maps of North Carolina,
with the very same political geography. And Drgéen’s theorems do not depend on any
aspect of North Carolina’s political geography—theorems are absolutely true and valid for
any state with any political geography. Indeed,Prgden’s theorems are absolutely true and
valid not just for redistricting plans, but for aalgstract space on which one could imagine

taking a random walk using a Markov chain. Tr.3:33-24, 1401:9-1402:5.
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234. The results of Dr. Pegden’s statewide analysesasolusively show that it is
possible for a North Carolina mapdrawer to makentibnal and extreme use of partisan
considerations even within the Whole County Provisand the other constraints set forth in the
2017 Adopted Criteria. All of Dr. Pegden’s compgan maps respect the Whole County
Provision and the other constraints set forth @2017 Adopted Criteria. And in his algorithm,
Dr. Pegden applied those constraints in an extienwgiservative way that respects the choices
made by the mapdrawer with respect to compactmebghe divisions and preservation of
particular counties and municipalities. Even witthose tight constraints, there were many
different maps for a mapdrawer to choose from,tAednapdrawer here intentionally chose
maps that were more carefully crafted for Republipartisan advantage than at least 99.999%
of all possible alternatives. Tr. 1402:15-1408&515; PX5109.

235. The Court credits Dr. Pegden’s testimony, analyais, conclusions.

d. Dr. Cooper
236. Christopher A. Cooper, Ph.D., has resided in N@dholina for 17 years and is

the Robert Lee Madison Distinguished Professoreyartment Head of Political Science and
Public Affairs at Western Carolina University. 848:18-849:9. Dr. Cooper was accepted as
an expert in political science with a specialtyhe political geography and political history of
North Carolina. Tr. 861:21-862:5.

237. Dr. Cooper testified that the North Carolina Geh&ssembly, “in stark contrast”
to other elected offices in North Carolina, hasdmee increasingly “out of step” with the
partisanship and policy preferences of the statiézens. Tr. 862:17-24. The Court credits Dr.
Cooper’s analysis and finds that North Carolina&n&al Assembly is “out of step” with both

the partisanship and policy ideology of North Cexalk citizens.
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238. As Dr. Cooper explained, North Carolina is a “perplate” that, on the whole, is
politically moderate. Tr. 862:21-22. In statewalections that are not susceptible to the
General Assembly’s gerrymandering, Democratic cdatés perform as well as Republican
candidates. Tr. 859:14-18, 864:1-8, 865:5-18. aoper’s analysis demonstrated that North
Carolina is a “two-party” state where Democrats campete and succeed with respect to U.S.
Presidential elections (Tr. 863:2-864:8; PX255; BX2t 5-6 (Cooper Report)) and elections for
North Carolina’s Council of State (Tr. 864:21-86%:PX256; PX253 at 6-7 (Cooper Report)).

239. Dr. Cooper also analyzed the aggregate vote slidernocratic and Republican
candidates in General Assembly elections since 2iding that Democrats received close to
or over 50% of the vote in each election. Tr. 885866:16; PX257. But over the same period,
Republicans dominated the North Carolina GenerakAwly, winning supermajorities in both
chambers from 2012-2016 and majorities in 2018.8%6:24-867:868:12; PX259. Despite
winning close to or more than 50% of the statewt® in General Assembly elections since
2012, Democrats have “never approached” that ptagerof seats, a sign of “gross

disproportionality.” Tr. 868:6-12; PX257; PX259XP64; PX253 at 8, 11 (Cooper Report).
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Cooper Report Figure 5
Percentage of Seats Held by Democrats in the NCGA
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240. As Dr. Cooper testified, the partisan imbalanctheaNorth Carolina General
Assembly since 2012 is mirrored by the “large deerd between the political ideology of
General Assembly and the policy preferences oflNGdrolina’s citizens. Tr. 876:2-4.

241. The political ideology of North Carolina’s citizerss measured on a liberal to
conservative scale, falls squarely in the middmgared with those of other states, as assessed
using a common measure of state-level public opidieveloped by political scientists William
Berry, Evan Ringquist, Russell Hanson, and Riclandling. PX258; Tr. 872:23-874:6. While
the citizenry of states like Oklahoma, ldaho, Nddttkota, and Wyoming are the most
conservative according to this measure, and tieenity of states like Connecticut, Vermont,
and Rhode Island are the most liberal, North Caaalanks near other “swing states” and has a

“fairly moderate” citizenry. Tr. 873:17-874:6.
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Cooper Report Figure 4
2016 Citizen Palitical Ideology by State
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242. Dr. Cooper observed that other measures of ciigdeology provide “almost the
exact same answer” regarding the political modenatif North Carolina’s citizenry. Tr. 873:7-
10; PX253 at 9-10 (Cooper Report); PX329 at 43 (@odrebuttal Report).

243. By contrast, the aggregate political ideology gfiséators in the North Carolina
General Assembly is among the most conservatitlieeimation. Tr. 875:17-876:4; PX261;
PX253 at 13 (Cooper Report). While the “Generadeksbly ideologically resembles Utah and
Montana,” North Carolina’s “citizenry, on averagesembles states like Florida and Virginia

and Wisconsin.” Tr. 876:9-11.
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Cooper Report Figure 7
2016 State Legislative Ideology by State
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244. The political ideology of the General Assembly hasome markedly more

conservative over time, particularly since 2010. 874:24-875:7; PX260.

. Cooper Report Figure 6
Average Member Ideoclogy in the NCGA 2000-2016
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245. Dr. Cooper analyzed individual legislators’ ideofas measured by the Civitas
Institute, a “conservative-leaning think tank” imith Carolina. Tr. 872:4-7, 876:15-19. Dr.
Cooper found that the “Civitas Action Scores” f18 suggested that Republican state
legislators are clustered closer to the consergatkireme of the ideological spectrum, while
Democratic state legislators are clustered claséne ideological center. Tr: 876:15-22; PX269;
PX270; PX253 at 23-24 (Cooper Report). This corstére shift in the General Assembly’s
political ideology tracks the shift in the partisssmposition of the House and Senate over the
same period. Tr. 874:24-875:7. As Dr. Coopera&reld, “[t]he substantive ideology of our
legislators shifted along with the partisanshiphaf General Assembly.” Tr. 875:5-7.

246. The Court finds Dr. Cooper’s analysis to be conmpglevidence that the partisan
composition of the General Assembly does not reflee partisan and ideological composition
of the State and its citizenry. While electionsdtatewide offices in North Carolina have been
relatively balanced since 2010, Republicans haveimlated elections for the General Assembly
in this period. And while North Carolina’s citizeare, on average, ideologically moderate, the
General Assembly has become increasingly conseevatia way that does not represent the
views of voters across the State. Dr. Cooper’syaisa when combined with the findings of
Plaintiffs’ other experts, is strong evidence tiet partisan gerrymandering of the state House
and state Senate plans significantly affects palia¢omes in the General Assembly. The
General Assembly is less responsive to the polieyws of Plaintiffs and other Democratic
voters, and to the views of the North Carolina ®liete as a whole.

247. Dr. Cooper also used the results of the 2018 elestio show how, under the
enacted House and Senate plans, Democratic vateddte to seats far less efficiently than

Republican votes. Consistent with the packing @adking of Democratic voters, when
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Democrats win seats in the House and Senate, timelgywarge margins, meaning that many
votes tend to be “wasted.” Republicans win by isicgntly narrower margins. Tr. 869:23-

871:3; PX262; PX263; PX253 at 14-16 (Cooper Report)
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248. The Court finds Dr. Cooper’s analysis of the 20E8#ons to be persuasive and
consistent with Plaintiffs’ experts findings regaglthe packing and cracking of Democratic
voters within individual county groupings, descdidselow.

C. The 2017 Plans Were Designed Intentionally and Efféively To Maximize
Republican Partisan Advantage Within Specific Couny Groupings

249. Each of Plaintiffs’ four experts analyzed sevenrtggroupings in the Senate
and 16 county groupings in the House. Plaintéfgderts concluded that partisan
gerrymandering and bias in these groupings waorsdple for the extreme partisan bias that
they found in their statewide analysis of the Homusé Senate. Tr. 1134:1-5 (Dr. Mattingly).

1. Senate County Groupings

a. Mecklenburg
250. The Mecklenburg Senate county grouping containgi®eistricts 37, 38, 39,

40, and 41. The Court credits the analysis offfés’ experts and concludes that this county
grouping is an extreme partisan gerrymander.

251. For each House and Senate county grouping thattiffisliexperts analyzed, Dr.
Cooper produced a map showing the district bouadarithin the grouping and the partisanship
of every VTD within the grouping using the resufg¢he 2016 Attorney General election. In
each map, darker red shading indicates a largenlftepn vote share in the VTD, darker blue
shading indicates a larger Democratic vote shatke’/TD, and lighter colors indicate VTDs

that were closer to evenly split in Democratic &®publican vote shares.
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252. Plaintiffs’ Exhibit 285 is Dr. Cooper’s map for ghcounty grouping:

253. As Dr. Cooper explained, the mapmaker packed Deatiooroters into Senate
Districts 37, 38, and 40 to make Senate Distriétsu3d 41 as favorable for Republicans as
possible. Tr. 901:16-20; PX253 at 47 (Cooper Rgpor

254. Senate District 41 stretches from the farthesthaort boundaries of Mecklenburg

County all the way to the farthest south, travey$imo narrow passageways. One passageway is
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SO narrow that the district’'s contiguity is maimd only by the Martin Marietta Arrowood
Quarry, which is less than a mile wide. Tr. 902%213:4; PX287; PX253 at 48 (Cooper Report).
The clear intent of this elongated district is tmeect the Republican areas north of Charlotte
with the Republican-leaning areas in the southeroftCharlotte. Tr. 902:5-8.

255. Senate District 39 contains the Republican-leaMm®s in the southern portion
of Charlotte, which resemble a “pizza slice” in @ooper’'s maps. Tr. 901:11-15, 902:7-10;
PX285; PX286. Those Republican VTDs in Charloteegrouped with the Republican-leaning
areas in the south of Mecklenburg County, outsideéharlotte, so that Senate District 39 is
more favorable to Republicans. Tr. 901:18-20; PXab47.

256. Dr. Cooper also illustrated the packing and cragkihDemocratic voters in this
grouping by focusing just on the division of Ch#do As illustrated in Plaintiffs’ Exhibit 285
below, the enacted plan places Charlotte’s mostdaeatic VTDs in Senate Districts 37, 38, and
40, while placing all of Charlotte’s Republican+é®gy VTDs in Senate Districts 39 and 41. Tr.
902:1-9; PX253 at 47 (Cooper Report). As Dr. Coapglained, with large municipalities such
Charlotte, the mapmaker’s partisan intent is ngaapnt from the mere fact that a municipality
is split, but rather from “where do those municipglits take place and what are the partisan
effects.” Tr. 900:12-21seeTr. 877:24-25. In the Mecklenburg Senate counbugmg, it is

clear that Legislative Defendants split Charlottey along partisan lines for partisan gain.
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Portions of Charlotte City Limits (Shaded) Portions of Charlotte City Limits (Shaded)
in Senate Districts 37, 38, and 40 in Senate District 39

¢
Partions of Charlotte City Limits (Shaded)
In Senate District 41
Plaintiffs’
- Exhibit
0 248 Bm
- 286

257. The sole alternative explanations that Legislabédendants offered for the
configuration of this grouping, other than partisaent, came from Legislative Defendants’
expert Dr. Johnson. Dr. Johnson admitted thataldeno personal knowledge as to why Dr.
Hofeller or the General Assembly drew the distritis way. Tr. 1972:18-1973:6. Dr. Johnson
nonetheless speculated that Senate District 4X'dvaan to capture as much of” the Charlotte
suburbs as possible into a single district, Tr.4t84-12, and that Senate 39 similarly reflected
an effort to “unite[] the southern suburbs” of Cb#e, LDTX289 at 4.

258. The Court rejects Dr. Johnson’s explanations aslpgpeculative, and in any
event his speculation does not withstand minimaltsty. Rather than seeking to create a
“suburban” district, Senate District 41 stretchestecklenburg County’s southern tip in order to
pick up areas of the City of Charlotte itself, apekcifically Republican-leaning VTDs in

Charlotte. Tr. 1972:7-1974:15. In so doing, Seraistrict 41lavoidssuburban areas north of
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Charlotte, with those suburbs packed into Senad&itti 38 instead because they are
Democratic-leaningld. Similarly, Senate District 39 cuts into the he#HrCharlotte, taking all

of Charlotte’s most Republican-leaning areas, wénleiding suburbs in southeast Mecklenburg
County. Tr. 1975:5-1976:14. The Court finds hdson’s speculative alternative explanations
for the configuration of the Mecklenburg Senatergg@grouping not credible.

259. Dr. Johnson also opined at trial that the enaclaal yersion of this county
grouping is not the most favorable possible comgian of this grouping for Republicans. Dr.
Johnson created an alternative version of thisginguthat he asserted would be even more
favorable for Republicans. Tr. 1840:17-1841:1%wdver, Dr. Johnson’s alternative map
suffered from a critical error: it paired the tRepublican incumbents who were in office at the
time of the 2017 redistricting. Tr. 1977:2-1978Clearly, the most favorable possible
configuration of this grouping for Republicans wabuabt pair the only two Republican
incumbents together, and Dr. Johnson conceded&hdid not analyze whether the enacted plan
represents the most favorable possible configuratfdhis grouping possible that would not
have paired those two Republican incumbeids.

260. The simulations of Plaintiffs’ other experts confiand independently establish
that this county grouping is an extreme partisamnygeander.

261. Dr. Chen analyzed individual county groupings bynparing the most
Democratic district in the grouping under the eadgtlan with the most Democratic district in
the grouping under the simulated plans, compahegecond most Democratic district in the
grouping under the enacted plan with the second Besocratic district in the grouping under

the simulated plans, and so on.
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262. Using this methodology, Dr. Chen found that the Kiexburg Senate county
grouping has four districts in the enacted plamn &éna extreme partisan outliers. Dr. Chen found
that Senate Districts 39 and 41 have a lower Deatigorote share than their corresponding
districts in all 1,000 of his simulated plans aktbrouping, and that Senate Districts 37 and 40
have a higher Democratic vote share than 99.99%4@@&b than their corresponding districts in
his simulations. Dr. Chen'’s findings show the paglof Democratic voters into certain districts
in this grouping and the cracking of Democraticerstin Senate Districts 38 and 41, in an effort
to create two districts as favorable for Republécas possible. The Court credits Dr. Chen’s

findings for this county grouping, which are refled in Plaintiffs’ Exhibit 98 below:

Figure 78: Senate Simulation Set 1:
Democratic Vote Share of the Enacted and Computer-Simulated Districts
Within the Mecklenburg County Grouping

1,000 Computer-Simulated Plans (Senate Simulation Set 1)
¥ 2017 Senate Plan
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SD-40
¥ (100%, 0%)

(0%, 100%)

5th-Most Democratic_| SD_;?’Q

District (0%, 100%)
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District's Democratic Viote Share
(Measured Using Votes Summed Across All 2010-2016 Statewide Elections)

263. Dr. Mattingly analyzed individual county groupinigg plotting the Democratic
vote fraction in each district in the grouping, ered from least to most Democratic. He

conducted this analysis for the enacted plan (sgmted by a black dot in his county-grouping-

3 Unless otherwise noted, Dr. Chen’s results foividdial House and Senate county groupings
were materially the same for his Simulation Se$ Zoa his Simulation Set 1. Tr. 349:12-18.
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level figures) and for his ensemble of nonpartglams (represented by the blue histograms),
using six prior statewide elections. Tr. 1134:188:6. If the black dot representing the enacted
plan is above the dotted black line at 50%, the ®&ats win that district under the enacted
plan. Tr. 1135:23-1136:6. If all or the bulk dktblue histogram representing the ensemble is
above the dotted black line at 50%, the Democratsldvexpect to win that district under the
ensemble. Tr.1137:8-1138:6. Dr. Mattingly lalktlee historical election whose statewide vote
counts he was using in the upper left corner ofplbes. Black dots that are at the bottom of the
corresponding blue histogram represent districs Eremocrats have been cracked out of,
because the enacted plan has many fewer Demolkasisvbuld be expected in the nonpartisan
plans; black dots that are at the top of the cpoeging blue histogram represent districts that
Democrats have been packed into. Tr. 1138:14-#139:

264. Plaintiffs’ Exhibit 370 shows Dr. Mattingly’s analig of the Mecklenburg Senate

county grouping:
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265. As the figure above shows, Democrats were crackédfdhe two most
Republican districts in this grouping, and pack#d heavily Democratic districts. In the
enacted plan, there is a huge jump in Democratie sbare between: (i) the two least
Democratic districts (Senate Districts 39 and 4y (ii) the three most Democratic districts
(Senate Districts 40, 37, and 38). PX370; PX 35B6g Mattingly Report). Dr. Mattingly
testified that the jump signifies intentional gemgndering—he called it the “signature of
gerrymandering”—and means that elections in theging will be nonresponsive to the votes
cast. Tr.1139:19-21, 1146:13-ZkePX 359 at 14-15 (Mattingly Report). As the figuisove
shows, the gerrymander cost Democrats one or tats gecertain electoral environments,
because the black dots for Senate Districts 3%anaften fall below the 50% line while the blue
histograms often rise above it. Tr. 1142:22-1143:1

266. Dr. Mattingly mathematically quantified the “jump’e., the cracking and
packing in this grouping—using all 17 statewidecatms he studied. Specifically, Dr.
Mattingly calculated the average Democratic voseahn the two least Democratic districts and
the average Democratic vote share in the three Dwsiocratic districts, for both the enacted
plans and his ensemble plans. PX 359 at 16 (MgytiReport). He found that the two least
Democratic districts in the enacted plan had fe@mocratic voters than 100% of the
comparable districts in the nonpartisan ensemit@dewhe three most Democratic districts in the
enacted plan had more average Democratic voteslO@¥ of the comparable Democratic
districts in the nonpartisan ensemble, meaningribiaa single plann his nonpartisan ensemble
showed as much of a jump-e;, as much cracking and packing—as the enacted flan.
1143:2-20. Dr. Mattingly concluded that the Mecldarg Senate grouping is an extreme pro-

Republican partisan gerrymander, Tr. 1143:21-2d,tha Court credits his conclusion.
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267. Dr. Pegden found that the Mecklenburg Senate cagmtyping constitutes an
extreme partisan gerrymander. In his first levellgsis, Dr. Pegden found that the enacted
plan’s version of this grouping is more favoraldeRepublicans than 99.9985% of the maps that
his algorithm encountered by making small changehke district boundaries. In his second
level analysis, Dr. Pegden found that this groupsngnore carefully crafted to favor Republicans
than at least 99.995% of all possible districtingthis county grouping that satisfy the criteria
Dr. Pegden used. Tr. 1356:25; PX540. The Coedits Dr. Pegden’s analysis and conclusions.

268. The Court finds that the analyses of Plaintiffsherxs independently and together
demonstrate that this county grouping is an extraneeintentional partisan gerrymander.

b. Franklin-Wake

269. The Franklin and Wake Senate county grouping cost&enate Districts 14, 15,
16, 17, and 18. The Court credits the analysBlaintiffs’ experts and concludes that this
county grouping is an extreme partisan gerrymander.

270. Plaintiffs’ Exhibit 276 is Dr. Cooper’'s map for ghcounty grouping:
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271. As Dr. Cooper testified and is clear from a memaial inspection, this grouping
packs Democratic voters into Senate Districts 54 ahd 16 in order to make Senate Districts 17
and 18 as favorable for Republicans as possible892:11-13; PX253 at 36 (Cooper Report).

272. Senate District 18 includes Franklin County andteasacles that reach down to
ensnare the only Republican-leaning VTDs withindRdl, near the center of the city. Tr.

892:13-23; PX278; PX253 at 37-38 (Cooper Report).
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273. As with Charlotte, the fact that Raleigh is spitot itself revealing, but how and
“where Raleigh is split” illustrates the partisateint behind the districts in this grouping. Tr.
893:16-894:21; PX253 at 37-38. Plaintiffs’ ExhiBit8, reproduced below, shows how
Legislative Defendants put the most Democratic VIiDRaleigh in Senate Districts 14, 15, and

16, and put all of Raleigh’s moderate and Republieaning VTDs in Senate District 18d.

Portions of Raleigh City Limits (Shaded| Portions of Raleigh City Limits (Shaded)
In Senate Distriet 14 in Senate District 15
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274. Senate District 17 includes all of the RepublicafD¢ in southern Wake County
while carefully avoiding heavily Democratic ared®X276; PX253 at 36 (Cooper Report).

275. Legislative Defendants have offered no nonpartesgranation for the
boundaries of Senate Districts 17 and 18. At,ttiafislative Defendants focused on an
amendment that Democratic Senator Daniel Blue dhitced that altered this grouping, but that
amendment didiot affect the contours of Senate Districts 17 and 38nator Blue testified that
he was told by Republican leadership that he coatdchange the boundaries of Senate Districts
17 and 18, but instead could only shift populabetween the heavily Democratic districts in
this grouping. Tr. 155:20-156:15. Senate Blueeadment did just that, as it only shifted
population between Senate Districts 14 and 15, dbivhich had been packed with Democratic
voters. Tr. 150:5-8; PX619. Senator Blue’s ameewindid not result in, and cannot explain, the
composition of Senate Districts 17 and 18 and theireme partisan outlier status.

276. The simulations of Plaintiffs’ other experts confiand independently establish
that this county grouping is an extreme partisamygeander.

277. Dr. Chen found that this county grouping contam®¢ districts that are extreme
partisan outliers. Tr. 381:2-18. Senate Distti¢thas a higher Democratic vote share than its
corresponding district in all of the simulationdhile Senate Districts 17 and 18 have lower
Democratic vote shares than their correspondingiciss in all of the simulationsld.; PX97.

Dr. Chen’s findings show the packing of Democrabters into several districts in this grouping
in an effort to create two districts (Senate Disril7 and 18) that are as favorable for
Republicans as possible. The Court credits DrnGhenalysis and findings for this county

grouping, which are reflected in Plaintiffs’ ExHil97 below.
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Figure 77: Senate Simulation Set 1:
Democratic Vote Share of the Enacted and Computer-Simulated Districts
Within the Franklin-Wake County Grouping

1,000 Computer—Simulated Plans (Senate Simulation Set 1)
% 2017 Senate Plan

Most Demoocratic District 8D-15 ) 0
Within Each Plan * (38.7%, 61.3%)
- i SD-14
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District
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District
- ; SD-18
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District

3rd-Most Democratic_| :
T

0.45 0.50 0.55 0.60 0.65 0.70 0.75
District's Democratic Vote Share
(Measured Using Votes Summed Across All 2010-2016 Statewide Elections)

278. Plaintiffs’ Exhibit 372 shows Dr. Mattingly’s anadig of this grouping:
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279. Dr. Mattingly’s analysis shows that Democrats wenacked out of the two least
Democratic districts in this grouping (Districts &id 18), and packed into heavily Democratic

districts. PX372; Tr. 1145:2-7. In the enacteghpkhere is a huge jump between the
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Democratic vote share in the least two Democratsiclis and the three most Democratic
districts. PX372. Dr. Mattingly found that nosiagle plan in his ensemble showed as much of
a jump between these sets of districts as the eshadtan, Tr. 1145:11-14, and concluded that
this grouping showed more pro-Republican advantige 100% of the maps in his ensemble.
Tr. 1153:24-1154:4. As the figure above showsgiieymander causes Democrats to lose two
seats in this grouping in many electoral environtsielmecause the black dots for Senate Districts
17 and 18 fall below the 50% line while the blustbgrams often rise above it. Tr. 1142:22-
1143:1. Dr. Mattingly concluded that the Mecklerdp@enate grouping is an extreme pro-
Republican partisan gerrymander, Tr. 1153:17-28,tha Court credits his conclusion.

280. Dr. Pegden found that this grouping constitutesxreme partisan gerrymander.
In his first level analysis, Dr. Pegden found tthegt enacted plan’s version of this grouping is
more favorable to Republicans than 99.99999995¢%efmaps that his algorithm encountered
by making small changes to the district boundaries.1356:23-24; PX539. In his second level
analysis, Dr. Pegden found that this grouping isemarefully crafted to favor Republicans than
at least 99.99999985% of all possible districtingthis county grouping that satisfy the criteria
Dr. Pegden usedd. Dr. Pegden also testified that the changes mgdehator Blue to the
boundaries between Senate Districts 14 and 15 t@assibly explain his results for this county
grouping. SeeTr. 1352:2-1354:22. The Court credits Dr. Pegslamialysis and conclusions.

281. The analyses of Plaintiffs’ experts independentig together demonstrate that

this county grouping is an extreme partisan gerngaea

C. Nash-Johnston-Harnett-Lee-Sampson-Duplin

282. The Nash-Johnston-Harnett-Lee-Sampson-Duplin Sexwatety grouping
contains Senate Districts 10, 11, and 12. The {Gwadits the analysis of Plaintiffs’ experts and

concludes that this county grouping is an extrearéigan gerrymander.
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283. Plaintiffs’ Exhibit 274 is Dr. Cooper’s map of thesunty grouping:

.
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284. Dr. Cooper explained how the district boundariesnezt the most Republican
VTDs in Johnston County with the Democratic strariglof Rocky Mount in Senate District 11,
ensuring that those Rocky Mount Democratic voteessaparated from the moderate and
Democratic-leaning VTDs in Johnston County, dilgtthe voting strength of these various
Democratic voters. Tr. 890:4-891:17; PX253 atB8dper Report). Dr. Hofeller's Maptitude
files further illustrate this intentional cracking Democratic voters. Dr. Hofeller’s file, below i

Plaintiffs’ Exhibit 332, reveals how he drew thekstricts with “remarkable precision” by
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“building a fence” around the moderate and Demaztatining VTDs in central Johnston
County—shaded yellow and red in the image below—ngpkure to keep these VTDs in Senate

District 10 separate from Rocky Mount’s voters en&te District 11. Tr. 968:12-969:8.

Figure 3: Partisan Targeting in Senate Districts 10, 11, and 12
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285. Dr. Hofeller's Microsoft Excel files provide evidea that Dr. Hofeller actually
placed special attention on this country grouping iss partisan composition. In a file titled
“Johnston Senate Switch,” Dr. Hofeller compared diternative drafts of this county grouping
and the expected Republican performance of the ttistricts in this grouping under each of the
two alternatives. Tr. 469:5-470:3; PX166; PX128&t69 (Chen Rebuttal Report). The file
analyzed no information other than partisanshigsicrations, demonstrating Dr. Hofeller’s

predominant partisan intent in constructing thérdis in this grouping.ld.
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286. Legislative Defendants have offered no nonpartesgrianation for the
boundaries of these districts.

287. The simulations of Plaintiffs’ other experts confiand independently establish
that this county grouping was gerrymandered torf@&epublicans.

288. Dr. Chen found that all three districts in this ntugrouping are extreme partisan
outliers. Tr. 375:14-25. Senate District 11 hdsveer Democratic vote share than its
corresponding district in all the simulations, veh8enate Districts 10 and 12 have a higher
Democratic vote share than their correspondingidistin all the simulations. PX96. Dr.
Chen’s findings demonstrate the cracking of Demiicketers across all three districts in this
grouping to ensure that all three districts are publican seats. The most Democratic district
in this grouping would be far more competitive e Democratic-leaning under a nonpartisan
plan, particular in electoral environments thatracee neutral or favorable for Democrats than
the 2010-2016 statewide elections. Tr. 376:1-Be Tourt credits Dr. Chen’s analysis and
findings for this county grouping, which are refled in Plaintiffs’ Exhibit 96 below:

Figure 76: Senate Simulation Set 1:
Democratic Vote Share of the Enacted and Computer-Simulated Districts
Within the Duplin—Harnett-Johnston-Lee—Nash-Sampson County Grouping

1,000 Computer-Simulated Plans (Senate Simulation Set 1)
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Most Democratic District_|

SD-11
Within Each Plan *

(0%, 100%)

2nd-Most Democratic_|

SD-10
District r

(99.9%, 0.1%)

3rd-Most Democratic_|

8D-12
District *

(100%, 0%)
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District's Democratic Vote Share
(Measured Using Votes Summed Across All 2010-2016 Statewide Elections)
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289. Plaintiffs’ Exhibit 382 shows Dr. Mattingly’s anadig of this grouping:
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290. Dr. Mattingly concluded that this grouping refleetpro-Republican partisan

bias, Tr. 1154:20-1155:1, and the Court creditsNIattingly’s conclusion. Dr. Mattingly’s
analysis shows that, in this grouping, the numl&emmocrats in the districts was flattened or
squeezed to advantage the Republicans. PX778 @ar2P1-16. Squeezing represents pure
cracking, Tr. 1150:22-1151:2. Here, Democrats veeaeked out of the most Democratic

district and placed in the two least Democrati¢ratiss where their presence would not affect the
results. When Dr. Mattingly mathematically quaetifthe cracking in this grouping using all 17
statewide elections, he found that the least twm@zatic districts in the enacted plan had more
Democratic voters than 77.21% of the comparablictis in the nonpartisan ensemble.
Although Dr. Mattingly did not label this groupiran “outlier” because he used a 90% threshold,
he explained that the pro-Republican bias evidémtieis grouping still contributed to the

extreme pro-Republican bias he found statewide. 1T%$1:21-1153:2, 1154:23-1155:1. Because

the lines in each county grouping are independeetoh other, if the mapmaker time after time
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makes choices that systematically bias each grgupione party, that effect accumulates across
the map. Tr. 1151:21-1153:2.

291. Moreover, while Dr. Mattingly’s “jump” analysis elkeated the districts in this
grouping using all 17 statewide elections, analyzhre most Democratic district in this grouping
based on the more recent elections depicted ifighee above reveals the clear intent and
effects of the gerrymander. Dr. Mattingly’s figusleows that the most Democratic district in
this grouping under the enacted plan, which is &eBbastrict 11 in most of the elections shown,
has less Democrats than the most Democratic digiradmost all of his simulations under these
more recent six statewide elections.

292. Dr. Pegden found evidence that this county grou@ran extreme partisan
gerrymander. Due to Dr. Pegden’s conservative agetlogy, his algorithm was only able to
generate 18 comparison maps for this Senate cguotyping. Tr. 1355:5-23; PX542. Of those
18 maps, Dr. Pegden found that the enacted mapifocounty grouping is more favorable to
Republicans than every single one—in other wortlg &nacted map was the absolute worst.”
Tr. 1356:3-8. The Court credits Dr. Pegden’s asialgnd conclusions.

293. The analyses of Plaintiffs’ experts independentlg together demonstrate that
this county grouping is an extreme partisan gerngea

d. Guilford-Alamance-Randolph

294. The Guilford-Alamance-Randolph Senate county gnogigontains Senate

Districts 24, 26, 27, and 28.
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295. Plaintiffs’ Exhibit 281 is Dr. Cooper’s map for ghcounty grouping:
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296. For this county grouping, th@ovingtoncourt tasked the Special Master with
redrawing Senate District 28 because the Geners#rABly’s enacted version of Senate District
28 did not cure the racial gerrymander. 2017 W04BD96, at *1-2 (M.D.N.C. Nov. 1, 2017).
In redrawing Senate District 28, the Special Maateo made changes to Senate District 3de
LDTX159 at 19;Covington ECF No. 220 at 34. Plaintiffs do not challengm&e Districts 24

and 28 in this case and do not seek relief witheessto them.
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297. Unlike Senate Districts 24 and 28, the Special Blagdidnot make any changes
to the General Assembly’s enacted version of SelDateict 26. SeeCovington ECF No. 220 at
34 (“2017 Enacted Senate District 26 remains urited®; Tr. 378:9-16. The Special Master
made certain changes to Senate District 27 in icayyut his assignment to redraw Senate
District 28, but in so doing, the Special Mastef dot alter any part of the border between
Senate Districts 27 and 2&eeChen Demonstrative D6 at 3; LDTX159 at 19. Acaagdo
estimates presented at trial by Legislative Defatglaxpert Dr. Johnson, of the current
population of Senate District 27, just 23% of therent district’s population was added by the
Special Master, while the remaining 77% of the paipan was put into the district by the
General Assembly under the enacted 2017 Senate p@HX314.

298. In drawing Senate District 26, Legislative Defenidacracked Democratic voters
in Guilford County, placing the Democratic stronfghof High Point in Senate District 26 and
separating these voters from Democratic votereer@reensboro suburbs. Tr. 895:15-896:25;
PX254 at 42-43 (Cooper Report). This has the efietwvashing out” the influence of High
Point’s Democratic voters, who are joined with beavily Republican Randolph County in a
safe Republican district (Senate District 26), preing them from influencing the competitive
Senate District 27 and thereby making Senate Bi2id more favorable for Republicansl.

299. Dr. Hofeller's Maptitude files confirm that he wasing VTD-level partisanship
data in constructing the districts in this and ott@unty groupings with “surgical precision.”
Tr. 971:16-18. The way Dr. Hofeller draw the boareés of Senate District 26 to ensnare only
the most Democratic VTDs on the border of Rand@phnty was a “work of art,” Tr. 975:10-
13, 974:19-975:5, with partisan implications tharaobvious from Dr. Hofeller's color-coding

on his draft map, which is Plaintiffs’ Exhibit 334:
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Figure 5: Partisan Targeting in Senate Districts 24, 26, 27, and 28

 Mepriude for Redistricting (Licensad te Frontéarer gec)
File Edit Mep Dataview Selection Tools i wi Help

‘ O & 5 & 9 |Distocts
Display Manager

=0 Cersis Page
3 @ [ Veting District
<1 Popustion
@ Sets
I Theme Formula Field
[ Other
B 2.0000t 03500
B 03500 to 04000
[ 04000 to 04500
[ 0.4500t00.5000
[ ©5000t0 0:5500
[ 0.5500 to 0.6000
[ 0500010 0.6500
B 0.6500 o 1:0000
@@ [ Concis Black

@@ % memres_Senate 20151109 _generaii

300. Legislative Defendants have offered no nonpartesgrianation for the decision
to place High Point’s most-Democratic VTDs in SenBistrict 26.

301. The simulations of Plaintiffs’ other experts confiand independently establish
that Senate Districts 26 and 27 are extreme pargsarymanders.

302. Drs. Chen, Mattingly, and Pegden all froze Senasgriots 24 and 28 in this
grouping. Tr. 378:17-379:19; PX359 at 23 (Mattyngeport); PX508 at 30 (Pegden Report).

303. Dr. Chen explained in unrebutted testimony thashizulations of the Alamance-
Guilford-Randolph House county grouping did not maky changes to the portion of Senate
District 27 added by th€ovingtonSpecial Master, and instead altered only the soeghw
portion of Senate District 27 that borders Senasgriot 26. Tr. 773:8-22; Chen Demonstrative

D6 at 4, 5; PX1 at 18-19 (Chen Report). The Cbuods that because Dr. Chen’s simulations
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altered only portions of Senate District 27 drawrthe General Assembly, and did not touch the
portions of the district added by the Special Migstee General Assembly necessarily is
responsible for the extreme partisan bias thatCben finds for Senate District 27.

304. Dr. Chen found that both districts in this countggping that he did not freeze
are extreme partisan outliers. Senate Distridi&6a higher Democratic vote shares than its
corresponding district in all of the simulationdjile Senate District 27 has a lower Democratic
vote share that its corresponding district in &lhe simulations. Tr. 380:1-18; PX94. Dr.
Chen’s findings show the General Assembly’s intamdl placing of High Point’'s Democratic
voters into Senate District 26 to make Senate Dis27 as favorable for Republicans as
possible. The Court credits Dr. Chen’s findingd analysis for this grouping, which are

reflected in Plaintiffs’ Exhibit 94 below:

Figure 74: Senate Simulation Set 1:
Democratic Vote Share of the Enacted and Computer-Simulated Districts
Within the Alamance-Guilford—Randolph County Grouping

1,000 Computer-Simulated Plans (Senate Simulation Set 1)
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305. Plaintiffs’ Exhibit 380 shows Dr. Mattingly’s analig of the Guilford-Alamance-

Randolph Senate county grouping:
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306. Setting aside the frozen districts, Dr. Mattinglgisalysis shows that Democrats
were cracked between the grouping’s two remainistyicks—an example of what Dr.

Mattingly called flattening or squeezing. PX38X 78 at 29; PX359 at 23. Not a single plan
in Dr. Mattingly’s nonpartisan ensemble showed asmcracking of Democratic voters in the
grouping as was present in the enacted plan, P4839, and thus the grouping has more pro-
Republican advantage than 100% of the maps indmpartisan ensemble. Tr. 1153:24-1154:4.
Dr. Mattingly concluded that this grouping is anrere pro-Republican partisan gerrymander,
Tr. 1153:17-23; PX778 at 29; PX359 at 23, and tbarCcredits this conclusion.

307. Dr. Pegden found that this Senate county groupimgtitutes an extreme partisan
gerrymander. In his first level analysis, Dr. Pegdound that the enacted plan’s version of this
grouping is more favorable to Republicans than 3% @f the maps that his algorithm
encountered by making small changes to the disgtoanhdaries. In his second level analysis, Dr.

Pegden found that this grouping is more carefuihfted to favor Republicans than at least
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99.85% of all possible districtings of this grouptiat satisfy the criteria Dr. Pegden used. Tr.
1357:1; PX543. The Court credits Dr. Pegden’'syamland conclusions.
308. The analyses of Plaintiffs’ experts independentlg together demonstrate that

Senate Districts 26 and 27 are extreme partisaymganders.

e. Davie-Forsyth

309. The Davie-Forsyth Senate county grouping contagrsag Districts 31 and 32.
The Court credits the analysis of Plaintiffs’ exgeand concludes that this county grouping is an
extreme partisan gerrymander.

310. Plaintiffs’ Exhibit 282 is Dr. Cooper’s map for ghcounty grouping:

[+] 2 18 miles
;] 1
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311. Dr. Cooper explained what is apparent from the eboap: Legislative
Defendants packed Democratic voters into Senatei@i82, thereby ensuring that Senate
District 31 would be a safe Republican district. 897:9-24; PX253 at 44 (Cooper Report).

312. This packing occurred not only at the grouping-lekat within Winston-Salem.
The map packs all of Winston-Salem’s most DemocMliDs into Senate District 32, and puts
almost all of the city’s Republican-leaning VTDsSenate District 31. Tr. 898:1-16; PX283;
PX253 at 44 (Cooper Report). As shown in Plaistifxhibit 283 below, Senate District 31
wraps around Winston-Salem to avoid the Democteticing VTDs in the city, while taking in

the Republican-leaning VTDs on the western, northend eastern sides of the city:

Portions of Winston-Salem City Limits Portions of Winston-Salem City Limits
(Shaded) in Senate District 32 (Shaded) in Senate District 31

313. Dr. Hofeller's Maptitude files confirm his predonaint partisan intent in drawing
this grouping. The district boundaries are draaimost perfectly” so that the green areas on the
map, which reflect Republican VTDs, are all placge&enate District 31. Tr. 976:24-977:4;
PX335; PX329 at 11 (Cooper Rebuttal Report). Thige“mark” on the west side of Winston-
Salem, where Republican-leaning VTDs were carvedb8enate District 32, is “really clearly”

evident on Dr. Hofeller's draft map of these dadiisj which is Plaintiffs’ Exhibit 335:
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Figure 6: Partisan Targeting in Senate Districts 31 and 32
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314. Legislative Defendants have offered no nonpartésapianation for the
boundaries of these districts.

315. The simulations of Plaintiffs’ other experts confiand independently establish
that the Davie-Forsyth county grouping is an exggrartisan gerrymander.

316. Dr. Chen found that both districts in this grouparg extreme partisan outliers.
Tr. 373:18-374:12. Senate District 32 has a fghéi Democratic vote share than its
corresponding district in all of the simulationdhile Senate District 31 has a far lower
Democratic vote share than its corresponding disitriall the simulations. PX95. Dr. Chen'’s
findings demonstrate the packing of Democratic oieto Senate District 32 in order to make
Senate District 31 a safe Republican seat. A<ben explained, the less Democratic district in

this grouping would be far more competitive for Dearats under a nonpartisan plan,

128



particularly in electoral environment that are moeaitral or favorable for Democrats than the
2010-2016 statewide elections. Tr. 374:13-23. Chart credits Dr. Chen’s analysis and

findings for this county grouping, which are refled in Plaintiffs’ Exhibit 95 below:

Figure 82: Senate Simulation Set 2:
Democratic Vote Share of the Enacted and Computer—Simulated Districts
Within the Davie-Forsyth County Grouping

1,000 Computer-Simulated Plans (Senate Simulation Set 2)
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Within Each Plan : nP
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317. Plaintiffs’ Exhibit 374 shows Dr. Mattingly’s analig of this county grouping:
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318. Dr. Mattingly’s analysis shows that Democrats wenacked out of the most
Republican district in this county grouping, anatked into the most Democratic district.
PX374; PX778 at 29. Dr. Mattingly found that natiagle plan in his nonpartisan ensemble
showed as much packing of Democratic voters irDigie-Forsyth Senate grouping as was
present in the enacted plan, PX359 at 18, andtheugrouping has a more pro-Republican
advantage than 100% of the maps in his nonparéeaemble, Tr. 1153:24-1154:4. Dr.
Mattingly concluded that this grouping is an extegpno-Republican partisan gerrymander, Tr.
1153:17-23; PX778 at 29; PX359 at 18, and the Caredits his conclusion.

319. Dr. Pegden found that this county grouping consgwan extreme partisan
gerrymander. In his first level analysis, Dr. Pegdound that the enacted plan’s version of the
grouping is more favorable to Republicans than @38 of the maps that his algorithm
encountered by making small changes to the disgtoanhdaries. In his second level analysis, Dr.
Pegden found that the grouping is more carefuliyted to favor Republicans than at least
99.98% of all possible districtings of this cougtpuping that satisfy the criteria Dr. Pegden
used. Tr. 1356:25; PX538. The Court credits [@gden’s analysis and conclusions.

320. The analyses of Plaintiffs’ experts independentlg together demonstrate that
this county grouping is an extreme partisan gerngea

f. Bladen-Pender-New Hanover-Brunswick

321. The Bladen-Pender-New Hanover-Brunswick Senatetgagmouping contains
Senate Districts 8 and 9. The Court credits tlayars of Plaintiffs’ experts and concludes that
this county grouping is an extreme partisan gerngea

322. Plaintiffs’ Exhibit 272 is Dr. Cooper’'s map of thesunty grouping:
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323. Inthis grouping, the population of New Hanover @tyus slightly too large to fit
into one Senate district, and thus the mapmaketdathce a small portion of New Hanover in
Senate District 8. Tr. 887:8-9. Legislative Defants chose to take heavily Democratic VTDs
in Wilmington, separating them from the rest of Mihgton (which is in Senate District 9) and
grouping them instead with heavily Republican aitad&laden, Pender, and Brunswick
counties. Tr. 887:5-888:8; PX253 at 29-31 (Coopepdrt). As Dr. Cooper explained, the clear
intent and effect of this decision was to wasteuvibies of the Democratic voters in these

Wilmington VTDs, placing them in a heavily Republicdistrict (Senate District 8) and
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removing them from a highly competitive districetite District 9) where their votes could
make a differenceld. Plaintiffs’ Exhibit 273 provides a zoomed-in vi@fthe cracking of the

Democratic voters in these two VTDs, which has ctenlee known as the “Wilmington Notch”:

Precinct Boundaries
=3 Wilmington City Limits ﬁ

324. Dr. Cooper credibly testified that the enacted pdatihe most maximally
favorable construction of the grouping possibleRepublicans. Tr. 887:24-25. This grouping
illustrates Dr. Cooper’s conclusion about all af iroupings he analyzed: “whenever there’s
discretion to be exercised, that discretion teridegb in favor of one party, in this case the
Republican Party, and against the other partyhis\dase the Democrat party.” Tr. 889:22-25.

325. The election results in this grouping, which waaven in 2011 and not redrawn in
2017, illustrate the effects of the gerrymandeepiiblican Senator William Rabon has

comfortably won Senate District 8 in every electsamce 2011. A Republican candidate also
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won Senate District 9 in the 2012, 2014, and 204&ien cycles, but by much smaller margins,
and the Democratic candidate won Senate Distnict2®18 by less than three tenths of a
percentage point. JSF at Ex. 1; PX253 at 31 (QoRpport). These results illustrate why the
mapmaker sought to move the two heavily DemochatiDs in the Wilmington Notch from
Senate District 9 to 8, and the electoral signifaof doing so.

326. Legislative Defendants offered no nonpartisan engtian for the boundaries of
these districts. While they noted that some portibNew Hanover County must be placed in
Senate District 9 for equal population purposesgjidlative Defendants failed to rebut the fact
that alternative ways to draw the grouping would st municipalities in the manner that the
enacted plan does. Over 97% of Dr. Mattingly'sidations of this county grouping do not split
any municipality at all in the grouping. PX429.

327. The simulations of Plaintiffs’ other experts confithat the Bladen-Brunswick-
New Hanover-Pender Senate county grouping is dieout

328. Because this county grouping was drawn in 2011randined unchanged in
2017, in analyzing this individual county groupidy, Chen used the statewide elections from
2004 to 2010 that the General Assembly used duhe@011 redistricting process, rather than
the 2010-2016 statewide elections. Tr. 366:8-36382:23-383:11; PX720. Dr. Chen used
these 2004-2010 statewide elections because, égsa®e question of partisan intent, he wanted
to use the same elections data that the Generah#tdg had available and was considering
when it drew this grouping in 2011. Tr. 367:2-PX1 at 21-24 (Chen Report).

329. Dr. Chen found that both districts in this countgping are extreme partisan
outliers. Tr. 384:2-386:19. Senate District 9 adswer Democratic vote share than all of its

corresponding districts in all of the simulationdiile Senate District 8 has a higher Democratic
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vote share than all of its corresponding distnietall of the simulationsld.; PX100. Dr. Chen’s
analysis demonstrates that the moving of Democvatiers in the Wilmington Notch into Senate
District 8 made Senate District 9 as favorableRepublicans as possible. The Court credits Dr.

Chen’s findings for this county grouping, which aedlected in Plaintiffs’ Exhibit 100 below:

Figure 80: Senate Simulation Set 1:
Democratic Vote Share of the Enacted and Computer-Simulated Districts
Within the Bladen—-Brunswick—-New Hanover-Pender County Grouping

1,000 Computer—-Simulated Plans (Senate Simulation Set 1)
¥ 2017 Senate Plan

New Hanover-Based | Sl:al)e_g

District (0%, 100%)

Bladen, Pender, and SDTS o o
Brunswick-Based District | *I (100%, 0%)
| | | i | |
0.47 0.48 0.49 0.50 0.51 0.52

District's Democratic Vote Share
(Measured Using Votes Summed Across All 2004-2010 Statewide Elections)

330. Dr. Mattingly similarly concluded that the Bladee+itler-New Hanover-
Brunswick Senate grouping was “certainly an outliéfr. 1154:11-16. When he
mathematically quantified cracking in the Bladeouging across all 17 statewide elections, he
found that the most Democratic district in the Bladyrouping had fewer Democrats than in

92.46% of plans in the nonpartisan ensemble. PX339-20 (Mattingly Report); PX778 at 29.

4 Dr. Pegden was unable to generate any comparistrittings of this county grouping due to
his conservative methodology. Tr. 1357:12-23; PX5As Dr. Pegden testified, the fact that his
algorithm does not generate any comparison distgstfor a given county grouping doest

mean that the mapmaker did not make extreme aedtiohal use of partisan considerations in
that county groupingSeeTr. 1321:17-25, 1349:11-1350:4.
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331. The Court finds that the analyses of Plaintiffshests independently and together
demonstrate that this county grouping is an extraneeintentional partisan gerrymander.

g. Buncombe-Henderson-Transylvania

332. The Buncombe-Henderson-Transylvania Senate couatypgig contains Senate
Districts 48 and 49. The Court credits the analgéiPlaintiffs’ experts and concludes that this
county grouping is an extreme partisan gerrymander.

333. Plaintiffs’ Exhibit 288 is Dr. Cooper’'s map of thesunty grouping:
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334. Dr. Cooper explained how these district boundargsbine the heavily
Democratic VTDs in Asheville with Democratic VTDs Black Mountain, packing those
Democratic voters to create a safe Democraticiclistr Senate District 49, allowing Senate
District 48 to comfortably favor Republicans. 903:23-904:8; PX253 at 50 (Cooper Report).

335. This gerrymander has been effective. This counbyging was drawn in 2011
and unchanged in 2017, and the Democratic candidetevon all four elections in Senate
District 49 since these districts have been ingladile the Republican candidate has won all
four elections in Senate District 48 by large masgn all four elections. Tr. 904:16-20; JSF at
Ex. 1, PX253 at 50 (Cooper Report).

336. Legislative Defendants have offered no nonpartesarianation for the
boundaries of these districts.

337. The simulations of Plaintiffs’ other experts confiand independently establish
that this county grouping is an extreme partisamygeander.

338. Dr. Chen found that both districts in this countgyping are extreme partisan
outliers. Tr. 383:12-19. Senate District 49 has a higher Democratic vbégesthan its
corresponding district in nearly all of the simidat, while Senate District 48 has a lower
Democratic vote share than its corresponding dtstrinearly all of the simulations. PX99. Dr.
Chen’s findings demonstrate the packing of Demaxkaitters into Senate District 49 to make
Senate District 48 a safe Republican seat. Thet@oedits Dr. Chen’s analysis and findings for

this county grouping, which are reflected in Pldfisit Exhibit 99 below:

5> Because this county grouping was drawn in 2011 dben used the 2004 to 2010 statewide
elections to analyze this county grouping. Tr.:28322; PX99.

136



Figure 79: Senate Simulation Set 1:
Democratic Vote Share of the Enacted and Computer-Simulated Districts
Within the Buncombe-Henderson-Transylvania County Grouping

1,000 Computer-Simulated Plans (Senate Simulation Set 1)
¥ 2017 Senate Plan

Most Democratic District_| ' SD*;49 (95.2%. 4.8%)

Within Each Plan : e e
_ : SD+48 i

2nd-Most Demogra.tlc_ * ! (0.1%, 99.9%)
District i

T i T T
0.40 0.45 0.50 0.55 0.60

District's Democratic Vote Share
(Measured Using Votes Summed Across All 2004-2010 Statewide Elections)

339. Plaintiffs’ Exhibit 378 shows Dr. Mattingly’s analig of the Buncombe-

Transylvania-Henderson Senate county grouping:
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340. Dr. Mattingly’s analysis shows that Democrats wenacked out of Senate

District 48 and packed into Senate District 49.3P&; PX778 at 29; Tr. 1153:7-1154:9. Dr.
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Mattingly found that the least Democratic distiicthe enacted plan has fewer Democratic votes
than in 95.44% of the plans in his ensemble, megthat the grouping showed more pro-
Republican partisan advantage than 95.44% of thpartisan plans. PX778 at 29; PX359 at
21-22. Dr. Mattingly concluded that this groupiglects a pro-Republican partisan
gerrymander, Tr. 1154:6-10; PX778 at 29; PX3591aP2, and the Court credits his conclusion.

341. Dr. Pegden found that this county grouping consgwan extreme partisan
gerrymander. In his first level analysis, Dr. Pegdound that the enacted plan’s version of the
grouping is more favorable to Republicans than ®9d8 the maps that his algorithm
encountered by making small changes to the disgtoanhdaries. In his second level analysis, Dr.
Pegden found that the grouping is more carefulijted to favor Republicans than at least
99.4% of all possible districtings of this countpgping that satisfy the criteria Dr. Pegden used.
Tr. 1357:2; PX541. The Court credits Dr. Pegdamalysis and conclusions.

342. The analyses of Plaintiffs’ experts independentlg together demonstrate that
this county grouping is an extreme partisan gerngea

2. House County Groupings

a. Robeson-Columbus-Pender

343. The Robeson-Columbus-Pender House county groupintains House Districts
16, 46, and 47. The Court credits the analysBlaihtiffs’ experts and concludes that this
county grouping is an extreme partisan gerrymander.

344. Plaintiffs’ Exhibit 301 is Dr. Cooper’'s map of theeunty grouping:
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345. Dr. Cooper explained that House District 47 pack!haany... Democratic voters
as possible” into that district, including in Lunitmn and the area around UNC Pembroke. The
packing of Democrats in House District 47 makes $d¢oDistricts 16 and 46 more favorable to
Republicans. Tr. 912:19-913:3; PX253 at 70 (Codpeport).

346. Dr. Hofeller's Maptitude files confirm that he “hduall knowledge of the partisan
effects of drawing those lines exactly where theyendrawn, essentially drawing a fence
between districts 47 and 46 ... between DemocraticRepublican voters.” Tr. 985:15-19;
PX342; PX329 at 18 (Cooper Rebuttal Report). éftles for his draft House plan, Dr. Hofeller
shaded more Democratic VTDs darker blue, more RegaubVTDs red and orange, and

moderate VTDs green and yellow. Tr. 979:20-980:A8.shown in Plaintiffs’ Exhibit 342, Dr.

139



Hofeller made sure to place all of the Republiogeming VTD near Lumberton (shaded orange

and red) on the right side of the red line, in HoDsstrict 46, rather than in House District 47:

Figure 13: Partisan Targeting in House Districts 16, 46, and 47
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347. Legislative Defendants have offered no nonpartésgrianation for the
boundaries of the districts in this county grouging

348. The simulations of Plaintiffs’ other experts indagently establish that the
Columbus-Pender-Robeson county grouping is anmetigartisan gerrymander.

349. Dr. Chen found that all three House districts is tounty are extreme partisan
outliers. Dr. Chen found that House District 48 hahigher Democratic vote share than the
corresponding districts in all of Dr. Chen’s sinteld plans. Tr. 346:4-347:14. Dr. Chen found
that House District 46 has a lower Democratic \&ht@re than the corresponding districts across

all of Dr. Chen’s simulations, while House Distridd has a higher Democratic vote share than
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the corresponding districts in all of Dr. Chen’'miglations. Tr. 347:16-348:7. Dr. Chen’s
findings demonstrate the packing of Democratic moteto House District 47 and the cracking
of Democratic voters across House Districts 164tdd. Dr. Chen finds that, as a result of
this packing and cracking, almost all of his siniolas would produce two Democratic-leaning
districts in this county grouping, while the enatckouse plan produces just one such district in
this grouping. Tr. 348:8-23. The Court credits Ohen’s analysis and findings for this county

grouping, which are reflected in Plaintiffs’ ExHildi7 below:

Figure 27: House Simulation Set 1:
Democratic Vote Share of the Enacted and Computer-Simulated Districts
Within the Columbus-Pender-Robeson County Grouping

1,000 Computer—Simulated Districting Plans (House Simulation Set 1)
% 2017 House Plan

HD-47

Most Democratic District *  |100%, 0%)

Within Each Plan’|

HD-46

2nd-Most Democratic District— * (0%, 100%)

HD-16

3rd-Most Democratic District— * (100%, 0%)

0.40 045 0.50 0.55 0.60
District's Democratic Vote Share
(Measured Using Votes Summed Across All 2010-2016 Statewide Elections)

350. Plaintiffs’ Exhibit 388 shows Dr. Mattingly’s analig of the Columbus-Pender-

Robeson House county grouping:
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351. Dr. Mattingly’s analysis shows that Democrats wenacked in the two least
Democratic districts in this grouping (Districts 46d 46) and packed into the most Democratic
district (District 47). PX388; PX359 at 28; PX7a830. There is a huge jump between the
number of Democratic votes in the two least andnbst Democratic districts in the enacted
plan. Id. Dr. Mattingly found that the two least Democratistricts in the enacted plan have
fewer Democratic voters than 97.98% of the comgardistricts in the nonpartisan ensemble.
Id. As the figure above shows, the gerrymander cabse®ocrats to lose a seat in this grouping
in certain electoral environments. Dr. Mattingbncluded that this grouping reflects a clear
pro-Republican partisan gerrymander, PX778 at 801155:17-21; PX359 at 28, and the Court
credits Dr. Mattingly’s conclusion.

352. Dr. Pegden found that this county grouping consgwan extreme partisan
gerrymander. In his first level analysis, Dr. Pagdound that the enacted plan’s version of this
grouping is more favorable to Republicans than @807 the maps that his algorithm

encountered by making small changes to the disgtoanhdaries. In his second level analysis, Dr.
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Pegden found that this grouping is more carefuihfted to favor Republicans than at least 96%
of all possible districtings of this county grougithat satisfy the criteria Dr. Pegden used. Tr.
1351:8; PX526. The Court credits Dr. Pegden’'syamland conclusions.

353. The analyses of Plaintiffs’ experts independentlg together demonstrate that
this county grouping is an extreme partisan gerngea

b. Cumberland

354. The Cumberland House county grouping contains H@usteicts 42, 43, 44, and
45. The Court credits the analysis of Plaintifgperts and concludes that this county grouping
IS an extreme partisan gerrymander.

355. Plaintiffs’ Exhibit 305 is Dr. Cooper’'s map of thesunty grouping:

4] B 16 miles
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356. Dr. Cooper described how House District 45 hasaeKivards C-shape” that is “a
very clear attempt to connect these RepublicanigdwTDs] all together and avoid... the
Democratic leaning VTDs.” Tr. 65:23-66:5. In suclvay, the district boundaries make House
District 45 more favorable for Republicans, whikcking the Democratic-leaning VTDs in the
Fayetteville area into House Districts 42 and 48283 at 76 (Cooper Report).

357. The district boundaries in this grouping, showrobein Plaintiffs’ Exhibit 306,
divide Fayetteville between all four districts invay that does not correspond to Fayetteville’s

boundaries of or any other municipality. Tr. 9B 218:5; PX253 at 76 (Cooper Report).
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358. Legislative Defendants have offered no nonpartesgrianation for the
boundaries of these districts.

359. The simulations of Plaintiffs’ other experts indedently establish that the
Cumberland county grouping is an extreme partisnygiander.

360. Dr. Chen found that this county grouping contam®¢ districts that are extreme

partisan outliers. Dr. Chen found that House istr42 and 43 have a higher Democratic vote

144



shares than their corresponding districts in alllorost all of Dr. Chen’s simulated plans, while
House District 45 has a much lower Democratic abi@re that the corresponding district in all
of the simulations. Tr. 350:2-12. Dr. Chen’s fimgs demonstrate the packing of Democratic
voters into House Districts 42 and 43 in order tkenHouse District 45 as favorable for
Republicans as possibléd. Indeed, the least Democratic district in thisugnog would be very
competitive or even Democratic-leaning in Dr. Clsesimulations, whereas House District 45
under the enacted plan is not within reach for Denais using the 2010-2016 statewide
elections. The Court credits Dr. Chen’s findingsthis county grouping, which are reflected in

Plaintiffs’ Exhibit 48 below:

Figure 28: House Simulation Set 1:
Democratic Vote Share of the Enacted and Computer-Simulated Districts
Within the Cumberland County Grouping

1,000 Computer-Simulated Districting Plans (House Simulation Set 1)
% 2017 House Plan

HD=42

Most Democratic District_| % lo75%, 2.5%)

Within Each Plan

HD-43

2nd-Most Democratic District— (100%, 0%)

HD-44

3rd-Most Democratic District * (64%, 36%)

HD-45

4th—Most Democratic District-{ % (0%, 100%)

0.45 0.50 0.55 0.60 0.65 0.70 0.75
District's Democratic Vote Share
(Measured Using Votes Summed Across All 2010-2016 Statewide Elections)

361. Plaintiffs’ Exhibit 390 shows Dr. Mattingly’s anelis of the Cumberland House

county grouping:
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362. Dr. Mattingly concluded that the two least Demoicrdistricts (District 45 and
44) show cracking of Democrats, while the two nidstnocratic districts (District 43 and 42)
show extreme packing of Democrats, in comparisadheaonpartisan plans. PX390; PX778 at
30; PX359 at 29. He found that the two least Demadarcdistricts in the enacted plan have fewer
Democratic voters than 99.73% of the comparablictis in the nonpartisan ensemble, while
the two most Democratic districts in the enacteoh plave more Democratic votes than 99.79%
of the comparable Democratic districts in the notipan ensembleld. As the figure above
shows, the gerrymander causes Democrats to los&t anghis grouping in certain electoral
environments, because the black dot in House Digth always falls below the 50% line while
the blue histogram often rises above it. Dr. Nty concluded that the Cumberland House
grouping is an extreme pro-Republican partisanygeainder, Tr. 1155:5-16; PX778 at 30;
PX359 at 29; PX390, and the Court credits Dr. Matii's conclusion.

363. Dr. Pegden found that this grouping constitutesxreme partisan gerrymander.

In his first level analysis, Dr. Pegden found tthegt enacted plan’s version of this grouping is
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more favorable to Republicans than 98.3% of thesthat his algorithm encountered by making
small changes to the district boundaries. In&oad level analysis, Dr. Pegden found that this
grouping is more carefully crafted to favor Repaodis than at least 95% of all possible
districtings of this county grouping that satistfe tcriteria Dr. Pegden used. Tr. 1351:9; PX529.
The Court credits Dr. Pegden’s analysis and corolgs

364. The analyses of Plaintiffs’ experts independentlg together demonstrate that
this county grouping is an extreme partisan gerngea

C. Person-Granville-Vance-Warren

365. The Person-Granville-Vance-Warren House county giragicontains House
Districts 2 and 32. The Court credits the analgéiBlaintiffs’ experts and concludes that
Legislative Defendants drew this county groupingnximize partisan advantage.

366. Plaintiffs’ Exhibit 289 is Dr. Cooper’'s map of thesunty grouping:
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367. Several of Plaintiffs’ experts testified that thare only a limited number of
possible ways to draw this county grouping. T©:35360:2 (Dr. Chen), 90:17-19 (Dr. Cooper);
1156:25-1157:16 (Dr. Mattingly). Because of thed/hCounty Provision, the only differences
between the alternative ways to draw this groupinglve which of Granville County’s few
VTDs are placed in each of the two distric&ee id.

368. Among their limited options, Legislative Defendanb®se the option that is most
favorable to Republicans. Legislative Defendaiaiskpd the most Democratic VTDs in and
around Oxford into House District 32, in order take House District 2 as favorable for
Republicans as possible. Tr. 905:21-906:8; PX2534Cooper Report).

369. Dr. Hofeller's Maptitude files confirm that he dréhese districts boundaries with
this purpose. His draft House map (PX329 at 1dyvwshhow he carefully placed all of the bluest

VTDs on the House District 32-side of the boundaoéthese two districts:

Figure 9: Partisan Targeting in House Districts 2 and 32
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370. Legislative Defendants have offered no nonpartesgrianation for the
boundaries of these districts.

371. The simulations of Plaintiffs’ other experts confiand independently establish
that Legislative Defendants drew this groupingeaab favorable for Republicans as possible.

372. Dr. Chen found that, among the limited optionsdoawing this county grouping,
Legislative Defendants made House District 32 aviheDemocratic and House District 2 as
favorable for Republicans as possible. Tr. 35%@:B1. The Court credits Dr. Chen’s analysis
and findings for this county grouping, which aréieeted in Plaintiffs’ Exhibit 51 below:

Figure 31: House Simulation Set 1:
Democratic Vote Share of the Enacted and Computer-Simulated Districts
Within the Granville-Person-Vance—-Warren County Grouping

1,000 Computer—Simulated Districting Plans (House Simulation Set 1)
¥ 2017 House Plan

HD-32

Most Democratic District * 139.2%, 60.8%)

Within Each Plan |

2nd-Most Democratic District-| % (60.8%, 39.2%)

0.45 0.50 0.55 0.60 0.65
District's Democratic Vote Share
(Measured Using Votes Summed Across All 2010-2016 Statewide Elections)

373. Plaintiffs’ Exhibit 406 shows Dr. Mattingly’s anadig of the Person-Vance-

Granville-Warren House county grouping:

149



70-/Cl12 =—  USS14 GV16

60 — =

o N o
o ™ o ) ®

40 -
20-1 AG16 PR16 USS16
60 - l
50 —4eccccce edeccccccsccccce eccscce PO P eecscsccccsssccce PP PP PP
FYON S R =S B = .
1 2 1 2 1 2
Ensemble Districts ordered from least to most Democratic
® Enacted Person-Vance-Granville-Warren(House)

374. Like Dr. Chen, Dr. Mattingly found very few posshlinigue maps for this
grouping that satisfied his criteria, and thateéhacted plan was the most tilted to the Republican
party among the limited options. Tr. 1156:25-1167P X359 at 39-40. The least Democratic
district in the enacted plan has the same or f&egnocrats than in 100% of the plans in his
nonpartisan ensemble, and the most Democratiaadistithe enacted plan has the same or more
average Democrats than in 100% of the plans imtmpartisan ensemble. PX359 at 3%40.

375. The analyses of Plaintiffs’ experts independentig together demonstrate that
this county grouping is an extreme partisan gerngea

d. Franklin-Nash

376. The Franklin-Nash House county grouping containggeadDistricts 7 and 25.
The Court credits the analysis of Plaintiffs’ exgeand concludes that this county grouping is an

extreme partisan gerrymander.

® Dr. Pegden was unable to generate any comparistrittings of this House county grouping
due to his conservative methodology. Tr. 1349:33614; PX536.
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377. Plaintiffs’ Exhibit 293 is Dr. Cooper’s map of thesunty grouping:
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378. These district boundaries avoid grouping the magenBeratic-leaning and
competitive VTDs on Nash County’s western bordddause District 7, instead stretching
House District 7 into the southeast corner of Nashnty to grab the heavily Republican VTDs
there. The placement of this district boundary enllduse District 7 more favorable to

Republicans. As Dr. Cooper explained, if the magem&ad included “any other VTD” in
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House District 7 from Nash County, House Distriat@uld have been less favorable to
Republican candidates. Tr. 907:4-13; PX253 atG$bper Report).

379. Legislative Defendants have offered no nonpartesgranation for the
boundaries of these districts. They noted thaetfseted version of this county grouping
matches the draft drawn by the Campbell Law stigjdmit as the Court already found, that is
because Legislative Defendants cynically cherrikguicthese districts from the students’ draft
after evaluating all of these districts for pamiship and determining that the students happened
to draw these districts in a manner maximally fawbe for RepublicansSupraFOF § B.2.a.

380. The simulations of Plaintiffs’ other experts confiand independently establish
that the Nash-Franklin House county grouping idneme partisan gerrymander.

381. Dr. Chen found that both districts in county grawpare extreme partisan
outliers. Dr. Chen found that House District 25 hahigher Democratic vote share than its
corresponding district in all of Dr. Chen’s simddtplans, while House District 7 has a lower
Democratic vote share that the corresponding digtriall of the simulations. Tr. 355:8-17. Dr.
Chen’s findings demonstrate the packing of Demackatters into House Districts 25 in order to
make House District 7 a safe Republican seat. rirChen’s simulations, the less Democratic
district in this grouping would be more competitiee Democrats, particularly in a more
favorable electoral environment for them than t6#@2016 statewide elections. Tr. 356:18-
357:1. The Court credits Dr. Chen’s analysis andirigs for this county grouping, which are

reflected in Plaintiffs’ Exhibit 50 below:
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Figure 30: House Simulation Set 1:
Democratic Vote Share of the Enacted and Computer-Simulated Districts
Within the Franklin-Nash County Grouping

1,000 Computer—Simulated Districting Plans (House Simulation Set 1)
% 2017 House Plan

HD-25

Most Democratic District_| * (100%, 0%)

Within Each Plan

2nd-Most Democratic District— * (0%, 100%)

0.44 0.46 0.48 0.50 0.52 0.54
District's Democratic Vote Share
(Measured Using Votes Summed Across All 2010-2016 Statewide Elections)

382. Plaintiffs’ Exhibit 402 shows Dr. Mattingly’s anadig of the Nash-Franklin

House county grouping:
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383. Dr. Mattingly concluded that the most Democratistidct shows extreme packing
of Democrats, while the most Republican districivel extreme cracking of Democrats, in
comparison to the nonpartisan plans. Tr. 1149:#8.found that the least Democratic district
in the enacted plan has fewer Democratic voters #a58% of the comparable districts in the
nonpartisan ensemble, demonstrating packing. PX738; PX359 at 36-37. As the figure
above shows, the gerrymander causes the Demoariatseta seat in this grouping in certain
electoral environments, because the black dot @mrgd District 7 falls below the 50% line while
the blue histogram sometimes rises above it orgatsclose. Dr. Mattingly concluded that the
Nash-Franklin House grouping is a pro-Republicamigen gerrymander, PX778 at 30; Tr.
1155:17-21; PX359 at 36-37, and the Court creditsMttingly’s conclusior.

384. The analyses of Plaintiffs’ experts independentlg together demonstrate that
this county grouping is an extreme partisan gerngea

e. Pitt-Lenoir

385. The Pitt-Lenoir House county grouping contains HoDsstricts 8, 9, and 12.

The Court credits the analysis of Plaintiffs’ exgeand concludes that this county grouping is an
extreme partisan gerrymander.

386. Plaintiffs’ Exhibit 294 is Dr. Cooper’s map of thesunty grouping:

" Dr. Pegden was unable to generate any comparistrittings of this House county grouping
due to his conservative methodology. Tr. 1351:222110; PX537.
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387. The districts in this county grouping split Gredlevbetween all three House
districts and even bisect East Carolina Universipampus. The district lines pack the most
Democratic-leaning VTDs in Greenville into Housestdict 8, while placing all but one of the
Republican-leaning VTDs into House District 9. 308:3-8, 909:23-910:8; PX253 at 61
(Cooper Report). Plaintiffs’ Exhibit 295 below st®the municipalities within this county

grouping and how the districts split Greenviller. 908:16-23.
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388. The Maptitude files from Dr. Hofeller’s hard drigenfirm that he used VTD-
level partisanship data with “surgical precisioa’construct the districts in this grouping.” Tr.
983:5-984.7; PX340; PX329 at 16 (Cooper Rebutt@idr®. Dr. Hofeller's Maptitude file,
reproduced below in Plaintiffs’ Exhibit 340, demtrases how Dr. Hofeller meticulously packed
all of Greenville’s bluest VTDs into House Distrigt(on the left side of the red line), in order to

make House Districts 9 and 12 favorable for Regabis.
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Figure 11: Partisan Targeting in House Districts 8, 9, and 12
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389. Legislative Defendants have offered no nonpartesgrianation for the
boundaries of the districts in this county grouping

390. The simulations of Plaintiffs’ other experts indagently establish that the
Lenoir-Pitt county grouping is an extreme partigeanmrymander.

391. Dr. Chen found that House District 8 has a highembDcratic vote shares than its
corresponding districts in all Dr. Chen’s, while i@ District 9 has a lower Democratic vote
share than the corresponding district in all ofgmaulations. PX52. Dr. Chen further found that
the remaining district in this grouping, House Biedt12, is less Democratic than over 81% of
the corresponding districts across Dr. Chen’s satmns. Id. Dr. Chen'’s findings demonstrate

the packing of Democratic voters into House Dist8i@and the cracking of Democratic voters in
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House Districts 9 and 12. The Court credits Drei€s analysis and findings for this county
grouping, which are reflected in Plaintiffs’ ExHib2 below:

Figure 32: House Simulation Set 1:
Democratic Vote Share of the Enacted and Computer-Simulated Districts
Within the Lenoir—Pitt County Grouping

1,000 Computer-Simulated Districting Plans (House Simulation Set 1)
% 2017 House Plan

Most Democratic District

Within Each Plan”| % H100%, 0%)

HD-12

2nd-Most Democratic District— * (18.7%, 81.3%)

3rd—Most Democratic District— (0%, 100%)

0.45 0.50 0.55 0.60 0.65
District's Democratic Vote Share
(Measured Using Votes Summed Across All 2010-2016 Statewide Elections)

392. Plaintiffs’ Exhibit 408 shows Dr. Mattingly’s anadig of this grouping:
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393. Dr. Mattingly concluded that the two most Repubilichstricts shows extreme
cracking of Democrats, while the most Democratmvahextreme packing of Democrats, as
evidence by the “jJump” between these sets of distriPX408; PX778 at 30; PX359 at 41.

Dr. Mattingly found that the two least Democratistdcts in the enacted plan have fewer
Democratic voters than 99.98% of the comparablictis in the nonpartisan ensemble, while
the most Democratic district in the enacted plasirhare Democratic votes than 99.95% of the
comparable Democratic districts in the ensembl7 M at 30; PX359 at 43; PX412. As the
figure above shows, the gerrymander causes the Datsdo lose one or two seats in this
grouping in certain electoral environment, becdahseblack dot in House Districts 8 and 2 often
falls below the 50% line while the blue histogramse above it. Dr. Mattingly concluded that
the Pitt-Lenoir House grouping is an extreme prgitdican partisan gerrymander, Tr. 1155:5-
16; PX778 at 30; PX359 at 41; PX408, and the Conadlits Dr. Mattingly’s conclusion.

394. Dr. Pegden found that this grouping constitutesxreme partisan gerrymander.
In his first level analysis, Dr. Pegden found tthegt enacted plan’s version of this grouping is
more favorable to Republicans than 99.97% of thesthat his algorithm encountered by
making small changes to the district boundarieshid second level analysis, Dr. Pegden found
that this grouping is more carefully crafted todaRepublicans than at least 99.91% of all
possible districtings of this county grouping teatisfy the criteria Dr. Pegden used. Tr. 1351:6;
PX532. The Court credits Dr. Pegden’s analysis@mtlusions.

395. The analyses of Plaintiffs’ experts independentlg together demonstrate that

this county grouping is an extreme partisan gerngaea
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f. Guilford

396. The Guilford House county groupings House Distrigls 58, 59, 60, 61, and 62.
The Court credits the analysis of Plaintiffs’ exgeand concludes that this county grouping is an
extreme partisan gerrymander.

397. This grouping contains several districts that wadtered by th€CovingtonSpecial
Master. TheCovingtoncourt tasked the Special Master with redrawing $¢oDistrict 57 after
the court found that the enacted House plan diccaa the racial gerrymander of the district.
Covington 2017 WL 11049096, at *1-2. In directing the SpEMaster to redraw House
District 57, the court further directed that “tleglrawn lines shall also ensure that the
unconstitutional racial gerrymanders in 2011 Eréteuse Districts 58 and 60 are curetd”
at *2. TheCovingtoncourt didnot direct the Special Master to redraw House Dist#&tand
did not even mention House District 59 in its order

398. Consistent with the court’s guidance, the Speciastdr redrew House District
57, and in so doing, also made substantial chatagidsuse District 61 and 62. Tr. 351:14-25;
seeLDTX 159 at 27-29 (Special Master's Recommend Pldn redrawing these three districts,
the Special Master also made what he describethe®f changes” to House District 59 to
equalize populationCovington ECF No. 220 at 46. The Special Master explathatlhe
altered House District 59 “only a little.” LDTX 95at 28. Specifically, the Special Master
moved one precinct from the enacted District 56 the Special Master’s District 57, and added
“two additional precincts” to the northwest concefrHouse District 59 to equalize population.
Covington ECF No. 220 at 4&eeChen Demonstrative D5 at 3; Tr. 352:1-21. Accagdo
estimates presented at trial by Legislative Defaetglaxpert Dr. Johnson, of the current
population of House District 59, just 8% of thereut district’s population was added by the

Special Master, while the remaining 92% of the paipan was put into the district by the
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General Assembly under the enacted House plan. X34; Tr. 1978:19-22. The Special
Master did not make any changes at all to Housgi@is 58 and 60. Plaintiffs do not bring
allegations, and do not seek relief, with respec¢hé three House districts that the Special
Master substantially redrew, House Districts 57,881 62.

399. Plaintiffs’ Exhibit 310 is Dr. Cooper’s map for ghgrouping:

4] Fi 14 miles
] ]

400. Legislative Defendants packed Democratic voters use Districts 58 and 60

to make House District 59 favorable to Republicahs.923:3-23; PX253 at 82 (Cooper
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Report). House District 58 has “boot-like apperetigo grab Democratic VTDs and ensure
these voters could not make House District 59 caitiyeor Democratic-leaningld.

401. The Maptitude files from Dr. Hofeller’'s hard drigenfirm that Dr. Hofeller drew
this grouping with extreme partisan intent. Trl196-18. Specifically, Dr. Hofeller drew the
boundaries of House Districts 58, 59, and 60 “kience” to “separate [Republican voters] from
the Democratic voters” in the southern portion aiflférd County. Tr. 987:20-988:5; PX344;

PX329 at 20 (Cooper Rebuttal Report). Plaintiighibit 344 depicts the Dr. Hofeller’s

Maptitude file showing the Guilford grouping.

Figure 15: Partisan Targeting in House Districts 58, 59, and 60
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402. Legislative Defendants have offered no nonpartésgrianation for the

boundaries they drew for House Districts 58, 59, GD.
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403. The simulations of Plaintiffs’ other experts indagently establish that the
Guilford county grouping is an extreme partisarmmgeander.

404. Drs. Chen, Mattingly, and Pegden all froze threstridts in this grouping that
were substantially redrawn by tB®vingtonSpecial Master: House Districts 57, 61, and 62.
352:24-353:3; PX359 at 33 (Mattingly Report); PX518.9 (Pegden Report).

405. Dr. Chen explained in unrebutted testimony thashimulations of the Guilford
House grouping did not make any changes to theomoof House District 59 added by the
Special Master. Tr. 770:12-771:12; Chen Demonsed5 at 4. The Court finds that because
Dr. Chen’s simulations altered only portions of HewWistrict 59 drawn by the General
Assembly, and did not touch the very small portiohthe district added by the Special Master,
the General Assembly necessarily is responsibléhiextreme partisan bias that Dr. Chen finds
for House District 59.

406. Dr. Chen found that all three districts in the @uill grouping that he did not
freeze are extreme partisan outliers. He fountHloaise Districts 58 and 60 have higher
Democratic vote shares than their correspondingiciss in all of Dr. Chen’s simulations, while
House District 59 has a much lower Democratic abi@re that the corresponding district in all
of the simulations. Tr. 353:17-21; PX45. Dr. Ckdindings demonstrate the packing of
Democratic voters into House Districts 58 and 6theke House District 59 favorable for
Republicans.ld. Indeed, the least Democratic district in thisugrimg would be competitive or
Democratic-leaning in Dr. Chen’s simulations, wizsrélouse District 59 under the enacted plan
is not within reach for Democrats using the 201Q&6tatewide elections. The Court credits

Dr. Chen'’s findings for this county grouping, whiafre reflected in Plaintiffs’ Exhibit 45 below.
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Most Democratic District_|

Figure 25: House Simulation Set 1:
Democratic Vote Share of the Enacted and Computer-Simulated Districts
Within the Guilford County Grouping

1,000 Computer-Simulated Districting Plans (House Simulation Set 1)
¥ 2017 House Plan

HD-58
Within Each Plan (100%, 0%)

HD-60
2nd-Most Democratic District (100%, 0%)
HD-59
3rd-Most Democratic District— (0%, 100%)
| | | | | | |
0.40 0.45 0.50 0.55 0.60 0.65 0.70 0.75

District's Democratic Vote Share

(Measured Using Votes Summed Across All 2010-2016 Statewide Elections)

407. Plaintiffs’ Exhibit 398 shows Dr. Mattingly’s anadig of the Guilford grouping:
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408. Setting aside the frozen districts, Dr. Mattingbncluded that the least

Democratic district (House District 59) shows erteecracking of Democrats, while the

remaining two districts (House Districts 58 and Bpws extreme packing of Democrats, in
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comparison to the nonpartisan plans. PX398; PXat30; PX359 at 33-34. Dr. Mattingly
found that House 59 has fewer Democratic votens #8a89% of the comparable districts in the
nonpartisan ensemble, while House Districts 58GhHave more average Democratic votes
than 99.86% of the comparable Democratic disticthe nonpartisan ensemble. PX778 at 30;
PX359 at 33-34; PX398. As the figure above shahegerrymander causes the Democrats to
lose a seat in this grouping in certain electonainments, because the black dot for House
District 59 falls below the 50% line while the blbistogram sometimes rises above it or gets
very close. Dr. Mattingly concluded that the Gantf House grouping is an extreme pro-
Republican partisan gerrymander, Tr. 1155:5-16; F&t 30; PX359 at 33-34; PX398, and the
Court credits Dr. Mattingly’s conclusion.

409. Dr. Pegden found that this grouping constitutesxreme partisan gerrymander.
In his first level analysis, Dr. Pegden found tthegt enacted plan’s version of this grouping is
more favorable to Republicans than 93.9% of thesthat his algorithm encountered by making
small changes to the district boundaries. In&goad level analysis, Dr. Pegden found that this
grouping is more carefully crafted to favor Repaodis than at least 82% of all possible
districtings of this county grouping that satistfe tcriteria Dr. Pegden used. Tr. 1351:10;
PX527. The Court credits Dr. Pegden’s analysis@amtlusions.

410. The analyses of Plaintiffs’ experts independentig together demonstrate that
this county grouping is an extreme partisan gerngea

g. Davie-Rowan-Cabarrus-Stanly-Montgomery-Richmond

411. The Davie-Rowan-Cabarrus-Stanly-Montgomery-RichmbBlodise county
grouping contains House Districts 66, 67, 76, Z7,&d 83. The Court credits the analysis of

Plaintiffs’ experts and concludes that this cougtyuping is an extreme partisan gerrymander.
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412. Plaintiffs’ Exhibit 314 is Dr. Cooper’s map for ghcounty grouping:
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413. This county grouping cracks Democratic voters aissdistricts. In particular,
Dr. Cooper explained how the mapmakers “maximizepd}isan advantage” by splitting
municipalities in “critical ways” that crack Dematic voters. Tr. 926:18-24. The cities of
Kannapolis and Concord are both split across HBuskicts 82 and 83, cracking the

Democratic voters across these districts to diluee voting power. Tr. 926:23-927:24; PX253
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at 87-88 (Cooper Report). The Democratic votersifboth of these cities are kept separate
from the Democratic voters in Salisbury, which lsged in House District 768d. Plaintiffs
Exhibit 315 depicts the splitting and treatmenth&fse municipalities (Concord is shaded green,

Kannapolis is pink, and Salisbury is yellow).
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414. Legislative Defendants have offered no nonpartesgrianation for the

boundaries of these districts.
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415. Dr. Chen found that, in his House Simulation Seidrie of the districts in this
grouping, House District 83, is an extreme partisattier, as it has a lower Democratic vote
than its corresponding district in nearly all o€ thimulations. Tr. 363:6-12; PX46. Dr. Chen
further found, however, that this grouping has¢hestricts that are partisan outliers in his
House Simulation Set 2 that avoided pairing themnisents in office in 2017. Tr. 363:14-
364:10. Dr. Chen'’s findings demonstrate the cragkif Democratic voters across the districts
in this grouping, particularly given Legislative f2adants’ representations that the General
Assembly sought to avoid pairing incumbents in 20I7. 364:11-22. The Court credits Dr.

Chen’s findings for this county grouping, which aedlected in Plaintiffs’ Exhibit 70 below.

Figure 50: House Simulation Set 2:
Democratic Vote Share of the Enacted and Computer-Simulated Districts
Within the Cabarrus—Davie-Montgomery—-Richmond—-Rowan-Stanly County Grouping

1,000 Computer-Simulated Districting Plans (House Simulation Set 2)
% 2017 House Plan
Most Democratic District HENR . o
Within Each Plan | L [70T% 29.3%)
HB=83
2nd-Most Democratic District— * (2.5%, 97.5%)
HD-82
3rd—-Most Democratic District— * (92.4%, 7.6%)
HD-76
4th-Most Democratic District— * (99.9%, 0.1%)
HD-77
5th-Most Democratic District— * (25.6%, 74.4%)
HD-67
6th—Most Democratic District— * (15%, 85%)
I I I I I
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District's Democratic Vote Share
(Measured Using Votes Summed Across All 2010-2016 Statewide Elections)
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416. Plaintiffs’ Exhibit 392 shows Dr. Mattingly’s anadig of this grouping:
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417. When Dr. Mattingly mathematically quantified craagiin this grouping across
all 17 statewide elections, he found that the foost Democratic districts in the Davie grouping
had more Democrats than in 97.38% of plans in tmartisan ensemble. PX359 at 30; PX778
at 30; PX392. Dr. Mattingly concluded that the this groupindleets an “anomalous structure,”
Tr. 1156:1-16, and the Court credits that conclusio

418. The analyses of Plaintiffs’ experts independentig together demonstrate that
this county grouping is an extreme partisan gerngeathat was drawn to dilute the votes of

Democratic voters and maximize the number of Rapabldistricts in this grouping.

8 Dr. Pegden’s conservative methodology resultembimparison maps that are very similar to
the enacted plan for this grouping. Tr. 1351:132t30. In particular, Dr. Pegden’s
conservative choice to allow his algorithm to sgiié same municipalities that are split under the
enacted plan results in his comparison maps fratyugmlitting the Democratic strongholds of
Kannapolis and Concord. PX535; PX508 at 24 (Peftbgort).
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h. Yadkin-Forsyth

419. The Yadkin-Forsyth House County grouping containsi$¢ Districts 71, 72, 73,
74, and 75. The Court credits the analysis offiféa’ experts and concludes that this county
grouping is an extreme partisan gerrymander.

420. Plaintiffs’ Exhibit 316 is Dr. Cooper’s map for ghcounty grouping:

0 10 20 miles
S ]

421. Legislative Defendants packed Democratic voters kiduse Districts 71 and 72.
Tr. 928:20-21; PX253 at 90 (Cooper Report). Legigeé Defendants then cracked the
remaining Democratic voters in this grouping acrbssremaining districts, where those
Democratic voters’ influence is washed out by higaRepublican VTDs. House District 73
includes all of Republican-leaning Yadkin Countyl gmst two Democratic-leaning VTDs on the

west side of Winston-Salem, ensuring that it waldsafe Republican district. House Districts
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74 and 75 include Democratic-leaning VTDs on theheyn and southern sides of Winston-
Salem, respectively, but both of those districtapvaround the city to include Republican-
dominated VTDs on either side of Forsyth Countydeled, in order to join Republican VTDs,
House District 75 traverses an extremely narrovsggesway on the border of Forsyth County,
less than a half mile wide. Tr. 928:5-21; PX253@{91 (Cooper Report).

422. The Maptitude files from Dr. Hofeller’s hard drilistrate the “anatomy of this
gerrymander.” Tr. 988:17-989:4; PX345; PX329 a(@thoper Rebuttal Report). They show
Dr. Hofeller’s intentional packing of all of the sibDemocratic VTDs in Forsyth County into
House Districts 71 and 72, while putting all of thederate and Republican-leaning VTDs
(shaded tan, yellow, light green, and red) into $toDistricts 73, 74, and 73d. Plaintiffs’

Exhibit 345 shows Dr. Hofeller’'s Maptitude file daming this county grouping:

Figure 16: Partisan Targeting in House Districts 71, 72, 73, 74, and 75
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423. Legislative Defendants have offered no nonpartesgrianation for the
boundaries of these districts.

424. The simulations of Plaintiffs’ other experts indagently establish that the
Forsyth-Yadkin county grouping is an extreme partigerrymander.

425. Dr. Chen found that, in his House Simulation Setwb, of the districts in this
grouping (House Districts 71 and 75) are extrenrégaan outliers above the 95% level, and
another two districts in the grouping (House Did&i72 and 74) have higher or lower
Democratic vote shares than over 80% of their spading districts. Tr. 354:1-20; PX49. Dr.
Chen further found, however, that all four of thdggricts are extreme partisan outliers in his
House Simulation Set 2 that avoided pairing themnigents in office in 2017. Tr. 355:1-18. In
Simulation Set 2, House Districts 71 and 72 hagédri Democratic vote shares than nearly all
of their corresponding districts in the simulatiowhile House Districts 74 and 75 have lower
Democratic vote shares than nearly all of theiresponding districts in the simulationisl. Dr.
Chen’s findings demonstrate the packing of Demackatters into House Districts 71 and 72
and the cracking of Democratic voters in the remngimlistricts in this grouping, particularly
given Legislative Defendants’ representations thatGeneral Assembly sought to avoid pairing
incumbents in 2017. Tr. 355:19-356:4. The Cotgtits Dr. Chen’s findings for this county

grouping, which are reflected in Plaintiffs’ ExHil&7 below.
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Chen Report Figure 47

Figure 47: House Simulation Set 2:

Democratic Vote Share of the Enacted and Computer-Simulated Districts

Within the Forsyth-Yadkin County Grouping

1,000 Computer-Simulated Districting Plans (House Simulation Set 2)
% 2017 House Plan
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Within Each Plan

2nd-Most Democratic District—

3rd—Most Democratic District

4th—Most Democratic District

5th—Most Democratic District—

HD-72

: *
E HD-71
HO-75 E
HD-74 E
* :
HD-73 E
* :
[ I i [ I I
0.3 0.4 0.5 0.6 0.7 0.8

District's Democratic Vote Share

(94.4%, 5.6%)

(99.9%, 0.1%)

(0.3%, 99.7%)

(1.9%, 98.1%)

(60.6%, 39.4%)

(Measured Using Votes Summed Across All 2010-2016 Statewide Elections)

426. Plaintiffs’ Exhibit 414 shows Dr. Mattingly’s anadig of this grouping:
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427. Dr. Mattingly concluded that the three least Deraticrdistricts show extreme
cracking of Democrats while the two most Democrdistricts shows extreme packing of
Democrats, as evidenced by the huge jump betwese ttets of districts. Tr. 1144:3-9. Dr.
Mattingly found that the three least Democratidraits in the enacted plan had fewer average
Democratic votes than 99.46% of the comparableictistin the nonpartisan ensemble, while the
two most Democratic districts in the enacted plath more average Democratic votes than
99.84% of the comparable Democratic districts ennbnpartisan ensemble. PX778 at 30;
PX359 at 44. As the figure above shows, the geandar causes the Democrats to lose one or
two sets in this grouping in certain electoral eowments, because the black dots for House
District 74 and 75 always below the 50% line witlle blue histograms sometimes rise above it.
Tr. 1144:6-9. Dr. Mattingly concluded that the ¥adForsyth grouping is an extreme pro-
Republican partisan gerrymander, Tr. 1144:13-18,tha Court credits his conclusion.

428. Dr. Pegden found that this grouping constitutesxreme partisan gerrymander.
In his first level analysis, Dr. Pegden found tthegt enacted plan’s version of this grouping is
more favorable to Republicans than 99.7% of thesthat his algorithm encountered by making
small changes to the district boundaries. In&oad level analysis, Dr. Pegden found that this
grouping is more carefully crafted to favor Repacdlis than at least 99.1% of all possible
districtings of this county grouping that satistfe tcriteria Dr. Pegden used. Tr. 1351:7; PX530.
The Court credits Dr. Pegden’s analysis and comolgs

429. The analyses of Plaintiffs’ experts independentig together demonstrate that

this county grouping is an extreme partisan gerngaea
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I. Mecklenburg
430. The Mecklenburg House County grouping contains ldddistricts 88, 92, 98,

99, 100, 101, 102, 103, 104, 105, 106, and 102 Adurt credits the analysis of Plaintiffs’
experts and concludes that this county groupiraniextreme partisan gerrymander.

431. Plaintiffs’ Exhibit 319 is Dr. Cooper’s map for ghcounty grouping:

432. Dr. Cooper detailed how House Districts 88, 92, 40t pack Democratic voters
on the western side of Mecklenburg County while s#oDistricts 99, 100, 102, and 106 pack

Democratic voters on the eastern and central pwiad the county. There is not a single
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Republican-leaning VTD included in any of theselkgacHouse Districts. Tr. 929:15-930:5;
PX253 at 93 (Cooper Report).

433. House Districts 103, 104, and 105, meanwhile, ohelall of the Republican-
leaning VTDs on the southern side of Mecklenbungnty, allowing those districts to be “as
competitive as possible for Republicans.” Tr. 238931:7; PX253 at 93 (Cooper Report).

434. House District 98, on the northern boundary of Meckurg County, includes
almost all Republican-leaning VTDs, avoiding theniderat-heavy VTDs that are packed into
House Districts 106 and 107. Tr. 931:17; PX2533(Cooper Report).

435. As depicted in Plaintiffs’ Exhibit 320, these distboundaries split Charlotte
between 11 House Districts but manage to placeyérepublican-leaning VTD within the
city—the “red pizza” slice—into House Districts 10304, and 105. Tr. 932:1-17; PX320;

PX253 at 93 (Cooper Report).

Portions of Charlotte City Limits (Shaded) in House  Portions of Charlotte City Limits (Shaded) in
Districts 88, 92, 99, 100, 101, 102, 106, and 107 House Districts 103, 104, and 105

01234mi

|

436. Dr. Hofeller's Maptitude files confirm that he drete districts in this grouping
to maximize partisan gain. The “pizza slice” tbahtains the Republican-leaning VTDs within

Charlotte is evident in Dr. Hofeller’'s color-codéhft map, which groups those Republican-
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leaning VTDs into three House Districts and padksoat all of the Democratic VTDs into other
districts. Tr. 990:4-21; PX329 at 22 (Cooper R&ddiReport). Plaintiffs’ Exhibit 346 shows Dr.

Hofeller's Maptitude files containing this countyogiping:

Figure 17: Partisan Targeting in House Districts 88, 92, 98, 99, 101, 102, 103, 104, 105, 106, and
107.
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437. Legislative Defendants have offered no nonpartésgrianation for the
boundaries of these districts.
438. The simulations of Plaintiffs’ other experts indagently establish that the

Mecklenburg county grouping is an extreme partgamymander.
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439. Dr. Chen found that this county grouping contairgisstricts that are extreme

partisan outliers above the 95% outlier level, andther four districts that are outliers above the

90% level. Tr. 361:20-22; PX53. The enacted placks Democratic voters into a number of

districts in order to create four districts—Housstbicts 98, 103, 104, and 105—that are less

Democratic than all of nearly of their correspomgddistricts in Dr. Chen’s simulations. PX53.

Dr. Chen’s findings demonstrate the packing andksng of Democratic voters in this grouping.

The Court credits Dr. Chen’s analysis and findifayghis county grouping, which is reflected in

Plaintiffs’ Exhibit 53 below.

Figure 33: House Simulation Set 1:
Democratic Vote Share of the Enacted and Computer-Simulated Districts
Within the Mecklenburg County Grouping
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440. As Dr. Chen explained at trial, the fact that Derat& won House Districts 98,

103, 104, and 105 by small or extremely small nmeargn 2018 does not contradict his findings.

Tr. 362:2-363:25eeJSF [ 125, 132-35. Rather, Dr. Chen’s simulatguggest that Democrats

very likely would have won each of these distrlaydarger margins if not for the gerrymander.
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Id. Moreover, Dr. Hofeller's own assessment of théistricts demonstrates that he believed
these districts to be Republican-leaning, andithabk the Democratic wave of 2018 to squeak
out wins in them. Dr. Hofeller estimated that HoWsstrict 98 would have a 62.76%
Republican vote share and he characterized it'stsang Rep. district in Mecklenburg.” PX246
at 3. Dr. Hofeller similarly estimated that Hou3istricts 103, 104, and 105 would have 62% to
64% Republican vote sharekl. Dr. Hofeller's spreadsheets evidence the pariisi@mt behind
the creation of these districts and the strongipiitg that Democratic could lose them in 2020
under the current district lines intended to pradtiat result.

441. Plaintiffs’ Exhibit 400 shows Dr. Mattingly’s anadig of this grouping:
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442. Dr. Mattingly concluded that the four most Repudfidistricts showed extreme
cracking of Democrats while the next four distrist®wed extreme packing of Democrats, as
evidenced by the huge jump between these setstoicts. Tr. 1138:7-1139:4. Dr. Mattingly
found that the least four Democratic districtsha enacted plan had fewer average Democratic

votes than 99.9% of the comparable districts innthwepartisan ensemble, while the eight most
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Democratic districts in the enacted plan had meezage Democratic votes than 99.5% of the
comparable Democratic districts in the nonpartsasemble. Tr. 1141:8-25; PX778 at 30;
PX359 at 34-35. As the figure above shows, theygeander causes the Democrats to lose up to
four seats in this grouping in certain electoraliemmments, because the black dots for House
Districts 98, 103, 104, and 105 often fall below 80% line while the blue histograms rise
above it. Tr. 1140:12-1140:25. Dr. Mattingly cared that this grouping is an extreme pro-
Republican partisan gerrymander, Tr. 1142:1-4,thadCourt credits his conclusion.

443. Like Dr. Chen, Dr. Mattingly explained that the ffdlscat Democrats won all the
seats in the Mecklenburg grouping in the 2018 mladoes not undermine his conclusion that
the grouping is an extreme pro-Republican partiganymander. Tr. 1142:5-14. That the
Democrats did well in one election and were ablpravail over the gerrymander does not
change the fact that the grouping provides an mdrand atypical structural advantage to the
Republicans that could cause the Democrats tosleats in the next election. Tr. 1142:10-17.

444, Dr. Pegden found that this county grouping congan extreme partisan
gerrymander. In his first level analysis, Dr. Pagdound that the enacted plan’s version of this
grouping is more favorable to Republicans than @98 of the maps that his algorithm
encountered by making small changes to the disgtoanhdaries. In his second level analysis, Dr.
Pegden found that this grouping is more carefuihfted to favor Republicans than at least
99.98% of all possible districtings of this cougtpuping that satisfy the criteria Dr. Pegden
used. Tr. 1351:5-6; PX531. The Court creditsBagden’s analysis and conclusions.

445. The analyses of Plaintiffs’ experts independentigt together demonstrate that

this county grouping is an extreme partisan gerngaea
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J- Wake
446. The Wake House county grouping contains House ibistt 1, 33, 34, 35, 36, 37,

38, 39, 40, 41, and 49.

447. Plaintiffs’ Exhibit 297 is Dr. Cooper’s map for ghcounty grouping:

0 10 20 miles

° Plaintiffs presented evidence at trial that theoted 2017 version of the Wake House county
grouping was a partisan gerrymander, but Plainpifesented no evidence regarding this
grouping as revised pursuant to this Court’s ruimijorth Carolina State Conference of
NAACP Branches, et al. v. David Lewis, et Blaintiffs do not seek a remedy for the current,
revised version of this grouping. However, thelgsia and findings of Plaintiffs’ experts with
respect to the 2017 version of this county groupsngvidence of Legislative Defendants’
intentional and systematic gerrymandering across$thate during the 2017 redistricting.
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448. The 2017 versions of House Districts 11, 33, 38,48 packed Democratic
voters to allow House Districts 35, 36, 37, andatdthe north and south sides of Wake County.
to be more favorable to Republicans. Tr. 911:18:88; PX253 at 65 (Cooper Report).

449. Legislative Defendants have offered no nonpartesgrianation for the
boundaries of these 2017 districts.

450. The simulations of Plaintiffs’ other experts indagently establish that the 2017
enacted House plan version of the Wake groupingamasxtreme partisan gerrymander.

451. Dr. Chen found that the 2017 version of county gmog contained three districts
that were extreme partisan outliers above the 96&eo level, and another three districts that
were outliers above the 85% level. Tr. 365:15-36BX54. The Court credits Dr. Chen’s
analysis and findings for this county grouping.

452. Dr. Mattingly concluded that the four most Repudficistricts in the 2017
version of this grouping show extreme cracking ehidcrats, while the next four districts show
extreme packing of Democrats, in comparison tanthgpartisan plans. PX412; PX778 at 30;
PX359 at 43. He found that the least Democrastridis in the enacted plan had fewer
Democratic voters than 99.98% of the comparablictis in the nonpartisan ensemble, while
the most Democratic districts in the enacted pkh tmore average Democratic votes than
99.99% of the comparable Democratic districts enéhsemble. PX778 at 30; PX359 at 43,
PX412. The Court credits Dr. Mattingly’s analyaigd conclusions for this grouping.

453. Dr. Pegden found that this county grouping con&gan extreme partisan
gerrymander. In his first level analysis, Dr. Pagdound that the enacted plan’s version of this
grouping is more favorable to Republicans than @379 of the maps that his algorithm

encountered by making small changes to the disgtoanhdaries. In his second level analysis, Dr.
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Pegden found that this grouping is more carefuihfted to favor Republicans than at least
99.9991% of all possible districtings of this cougtouping that satisfy the criteria Dr. Pegden
used. Tr. 1351:4; PX533. The Court credits Dgdea’s analysis and conclusions.

454. The analyses of Plaintiffs’ experts independentig together demonstrate that
the 2017 version of this county grouping was amegwé partisan gerrymander.

k. New Hanover-Brunswick

455. The New Hanover-Brunswick House county groupingtams House Districts
17, 18, 19, and 20. The Court credits the analysi¥aintiffs’ experts and concludes that this
county grouping is an extreme partisan gerrymander.

456. Plaintiffs’ Exhibit 302 is Dr. Cooper’s map of thisunty grouping:

|0 10 20 miles
[
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457. As Dr. Cooper testified, House District 18 packs thost Democratic-leaning
VTDs in this grouping into that district, therebyaking House Districts 17, 19, and 20 more
favorable to Republicans. Tr. 913:17-914:7; PX3632 (Cooper Report).

458. Wilmington is split between House Districts 18, aad 20, with the most
Democratic-leaning VTDs in that city packed intoude District 18 and the Republican-leaning
VTDs placed in the two adjacent districts. In areaccomplish the packing of voters in House
District 18, the district boundaries split Wilmiogtand the UNC Wilmington campus. Tr.
914:13-20; PX253 at 73 (Cooper Report); PX303.dByding the campus in this manner, the
district boundaries enable House District 20 tonemh to Republican-leaning VTDs in the
Wilmington area, creating a boot-like appendagiénsouthwest portion of House District 20.
PX253 at 75 (Cooper Report). Plaintiffs’ Exhib@3show which portions of Wilmington are

placed into each of the three districts:

Portions of Wilmingten City Limits Portions of Wilmington City Limits
|Shaded) in House District 18 (Shaded) in House District 19

Partions of Wilmingten City Limits
{Shaded) in House District 20

-
<
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459. Legislative Defendants have offered no nonpartesgrianation for the
boundaries of these districts.

460. Elections result confirm that the gerrymander of grouping has been effective.
This county grouping was drawn in 2011 and Repahlicandidates have won House Districts
17, 19, and 20 in every election since 2011, whaenocratic candidates have won House
District 18 in every election since 2011. JSFatE PX253 at 73-74 (Cooper Report).

461. The simulations of Plaintiffs’ other experts indagently establish that the
Brunswick-New Hanover county grouping is an extrgragisan gerrymander.

462. Dr. Chen found that this county grouping contahme¢ districts that are extreme
partisan outliers. Tr. 369:317. House District 18 has a higher Democratic voteihhan its
corresponding district in all the simulations, vehiouse Districts 17 and 19 have lower
Democratic vote shares than their correspondingiciss in all or nearly all of the simulations.
Dr. Chen’s findings demonstrate the packing of Deratic voters in House District 18 and the
cracking of Democratic voters across the otheridist PX57. The vast majority of Dr. Chen’s
simulations would produce two additional distrigtghis grouping that are competitive or even
Democratic-leaning, compared to the enacted pRX57. The Court credits Dr. Chen’s

analysis and findings for this grouping, which sefected in Plaintiffs’ Exhibit 57 below:

10 For all House county groupings drawn in 2011 amchanged in 2017, Dr. Chen used the
2004 to 2010 statewide elections to analyze thesatg groupings.
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Percentage of the votes going
to Democrats

Figure 37: House Simulation Set 1:
Democratic Vote Share of the Enacted and Computer-Simulated Districts
Within the Brunswick—-New Hanover County Groupin
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463. Plaintiffs’ Exhibit 404 shows Dr. Mattingly’s anadig of this grouping:
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464. Dr. Mattingly concluded that the most Democratstidect shows extreme packing
of Democrats, while the three least Democratiaidist show extreme cracking of Democrats, as
evidenced by the huge gap between these setstoétdis Tr. 1145:17-1146:12. Dr. Mattingly
found that the most Democratic district in the @ad@lan had more Democratic voters than
92.01% of the comparable districts in the nonpantisnsemble. PX778 at 30; PX359 at 38. As
the figure above shows, the gerrymander causedeh®crats to lose one seats in this grouping
in certain electoral environments, because thekldat in the second most Democratic district
always falls below the 50% line while the blue bdgtams often rise above it. Tr. 1146:5-9. Dr.
Mattingly concluded that the New Hanover-Brunswitiuse grouping reflected a pro-
Republican partisan gerrymander, Tr. 1144:13-16,tha Court credits his conclusion.

465. Dr. Pegden found that this county grouping congan extreme partisan
gerrymander. In his first level analysis, Dr. Pagdound that the enacted plan’s version of this
grouping is more favorable to Republicans than B% ®f the maps that his algorithm
encountered by making small changes to the disgtoanhdaries. In his second level analysis, Dr.
Pegden found that this grouping is more carefuihfted to favor Republicans than at least
99.91% of all possible districtings of this cougtpuping that satisfy the criteria Dr. Pegden
used. Tr. 1351:6-7; PX524. The Court creditsRagden’s analysis and conclusions.

466. The analyses of Plaintiffs’ experts independentig together demonstrate that
this county grouping is an extreme partisan gerngea

l. Duplin-Onslow

467. The Duplin-Onslow House county grouping containsistDistricts 4, 14, and
15. The Court credits the analysis of Plaintifgperts and concludes that this county grouping
IS an extreme partisan gerrymander.

468. Plaintiffs’ Exhibit 291 is Dr. Cooper’s map for ghcounty grouping:
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469. Legislative Defendants split Jacksonville acrossis¢oDistricts 14 and 15,
pairing the Democratic-leaning “shark’s tooth” acBsonville with heavily Republican-leaning
VTDs in House District 15. Tr. 906:10-23; PX253%8t57 (Cooper Report). The map also
ensures that none of Jacksonville’s voters areinith the Democratic-leaning and moderate
VTDs in Duplin County, in House District 4d. The map cracks Democratic voters across all

three districts in this grouping, ensuring thatlalee districts remain “safely Republicard.
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470. Legislative Defendants have offered no nonpartesgrianation for the
boundaries of these districts.

471. The simulations of Plaintiffs’ other experts indagently establish that the
Duplin-Onslow county grouping is an extreme partigarrymander.

472. Dr. Chen found that all three districts in this gpog are extreme partisan
outliers. Tr. 370:16-371:1. House Districts 4 dddhave lower Democratic vote shares than
their corresponding districts in nearly all the giations, while House District 15 has a higher
Democratic vote share than its corresponding dtstrinearly all the simulations. PX60. Dr.
Chen’s findings demonstrate the cracking of Demacketers across the three districts. PX60.
The vast majority of Dr. Chen’s simulations wouldguce districts that are more competitive
using the 2004-2010 statewide elections comparéaetenacted plan. PX60. The Court credits

Dr. Chen’s analysis and findings for this countguping, reflected in Plaintiffs’ Exhibit 60:

Figure 40: House Simulation Set 1:
Democratic Vote Share of the Enacted and Computer-Simulated Districts
Within the Duplin—-Onslow County Grouping

1,000 Computer—Simulated Districting Plans (House Simulation Set 1)
¥ 2017 House Plan

Most Democratic District o

Within Each Plan | (2.1%, 97.9%)

_ . HD-14 |
2nd-Most Demos:ra.tlc_ * ' (0.1%, 99.9%)

District '

_ . HD-15 E
3rd-Most Demos:ra.tlc_ * ! (99.8%, 0.2%)

District .

| | |

0.40 0.45 0.50

District's Democratic Vote Share
(Measured Using Votes Summed Across All 2004-2010 Statewide Elections)

189



473. Plaintiffs’ Exhibit 394 shows Dr. Mattingly’s anadig of this grouping:
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474. This grouping is another example of what Dr. Maiyncalled “squeezing” or
“flattening,” where Democrats are cracked acroksfahe districts in the grouping. Tr.
1149:19-1150:2; Tr. 1150:22-1151:2. Dr. Mattinfdynd that the two most Democratic
districts in the enacted plan had fewer Democnaiters than 92.4% of the comparable districts
in the nonpartisan ensemble, meaning that the Buiphislow House grouping showed clear
cracking of Democratic voters. PX778 at 30; PX3631. As the figure above shows, the
gerrymander causes the Democrats to lose at laastaat in certain electoral environments. Dr.
Mattingly concluded that this grouping reflectsleac pro-Republican partisan gerrymander, Tr.
1155:17-21, PX778 at 30, and the Court creditsMattingly’s conclusion.

475. Dr. Pegden found that this grouping constitutesxreme partisan gerrymander.
In his first level analysis, Dr. Pegden found tthegt enacted plan’s version of this grouping is

more favorable to Republicans than 98% of the ntlagushis algorithm encountered by making

small changes to the district boundaries. In&oad level analysis, Dr. Pegden found that this
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grouping is more carefully crafted to favor Repaodis than at least 94% of all possible
districtings of this county grouping that satistfe tcriteria Dr. Pegden used. Tr. 1351:9; PX528.
The Court credits Dr. Pegden’s analysis and corolgs

476. The analyses of all Plaintiffs’ experts indepentleahd together demonstrate that
this county grouping is an extreme partisan gerngea

m. Anson-Union

477. The Anson-Union county grouping contains Houseriist 55, 68, and 69. The
Court credits the analysis of Plaintiffs’ expertglaoncludes that this county grouping is an
extreme partisan gerrymander.

478. Plaintiffs’ Exhibit 307 is Dr. Cooper’s map forishcounty grouping:

0 10 20 miles

479. Dr. Cooper detailed how this county grouping cratikesDemocratic voters in

Monroe between two districts (House Districts 68 8), and then ensures that none of these
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voters are joined with the Democratic voters in &mg€ounty (in House District 55). The map
thus dilutes the voting power of the Democraticevstin this grouping, ensuring that all three
districts are reliable Republican districts. Tr9€B-16; PX253 at 79-80 (Cooper Report).

Plaintiffs’ Exhibit 308 illustrates the cracking Bfonroe (which is colored pink).
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480. Legislative Defendants have offered no nonpartesgrianation for the
boundaries of these districts.

481. The Anson-Union county grouping was drawn in 20d4d anchanged in 2017,
and Republican candidates have won all three distin this grouping in every election since
2011. JSF at Ex. 2; Tr. 922:6-11.

482. Dr. Hofeller's Maptitude files confirm his intential use of partisanship data to
crack Democratic voters. The relevant Maptitutks fvhich was last modified in June 2011 and

is depicted in Plaintiffs’ Exhibit 353 below, sho®s. Hofeller's use of the 2008 Presidential
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election results to separate Democratic VTDs adtwsshree districts in this grouping.” Tr.

995:3-998:7; PX329 at 31 (Cooper Rebuttal Report).

Figure 25: Partisan Targeting in House Districts 55, 68, and 69
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483. The simulations of Plaintiffs’ other experts indagently establish that this
county grouping is an extreme partisan gerrymander.

484. Dr. Chen found that all three districts in this noyugrouping are extreme partisan
outliers. Tr. 368:7-15. House District 55 haswadr Democratic vote share than its
corresponding district in nearly all of the simidat, while House Districts 68 and 69 have
higher Democratic vote shares than their corresipgndistricts in nearly all of the simulations.
Dr. Chen’s findings demonstrate the cracking of Deratic voters across the three districts in
this grouping. PX56. In the vast majority of @hen’s simulations, this county grouping would

produce a district that is Democratic-leaning ushmy2004-2010 statewide elections. PX56.
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The Court credits Dr. Chen’s analysis and findifagghis county grouping, which are reflected
in Plaintiffs’ Exhibit 56 below:

Figure 55: House Simulation Set 2:
Democratic Vote Share of the Enacted and Computer-Simulated Districts
Within the Anson-Union County Grouping

1,000 Computer—Simulated Districting Plans (House Simulation Set 2)
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485. Plaintiffs’ Exhibit 410 shows Dr. Mattingly’s anadig of this grouping:
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486. This grouping is another example of what Dr. Matiyncalled “squeezing” or
“flattening,” where the Democrats are cracked axaikof the districts in the grouping. Tr.
1149:19-1150:2; Tr. 1150:22-1151:2. Dr. Mattinfdynd that the two most Democratic
districts in the enacted plan had fewer Democnaiters than 100% of the comparable districts
in the nonpartisan ensemble, meaning that notgdespian in his nonpartisan ensemble showed
as much cracking of Democratic voters in this grog@s the enacted plan. PX778 at 30;
PX359 at 42. As the figure above shows, the geandar causes the Democrats to lose one seat
in certain electoral environment, as the blackfdoHouse District 55 is always below the
dotted line but the blue histogram often rises abibv Dr. Mattingly concluded that the Anson-
Union House grouping reflected an extreme pro-Regai partisan gerrymander, Tr. 1155:8-
16, PX778 at 30, and the Court credits his conclusi

487. Dr. Pegden found that this grouping constitutesxreme partisan gerrymander.
In his first level analysis, Dr. Pegden found tthegt enacted plan’s version of this grouping is
more favorable to Republicans than 98.5% of thesthat his algorithm encountered by making
small changes to the district boundaries. In&oad level analysis, Dr. Pegden found that this
grouping is more carefully crafted to favor Repacdlis than at least 95.5% of all possible
districtings of this county grouping that satisf tcriteria Dr. Pegden used. Tr. 1351:8-9;
PX523. The Court credits Dr. Pegden’s analysis@mtlusions.

488. The analyses of Plaintiffs’ experts independentig together demonstrate that
this county grouping is an extreme partisan gerngea

n. Alamance

489. The Alamance House county grouping contains Houskifis 63 and 64. The
Court credits the analysis of Plaintiffs’ expertglaoncludes that this county grouping is an

extreme partisan gerrymander.
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490. Plaintiffs’ Exhibit 311 is Dr. Cooper’s map for ghcounty grouping:

o =1 12 miles

491. Dr. Cooper described how House District 63 takesstiape of a “duck’s head” in
the Burlington area, cracking the Democratic votersnd around Burlington between House
Districts 63 and 64 to reduce those voters’ infeeenTr. 924:3-25; PX253 at 84 (Cooper
Report). And the map carefully places BurlingtoRepublican-leaning-VTDs (in the “duck’s
heads”) in House Districts 63, helping to ensueg House District 63 will consistently elect a

Republicans. Plaintiffs’ Exhibit 312 depicts thegision of Burlington (shaded green):
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492. Dr. Hofeller’'s Maptitude files confirm the partisarient and “partisan
consequences” of cracking Democratic voters inghisiping. Tr. 998:18-19. In particular, Dr.
Hofeller’'s draft map for House Districts 63 and(@#ich was last modified in June 2011 while
this district was being drawn) demonstrates how'diiek’s head” portion put Burlington’s most
moderate and Republican-leaning VTDs (shaded tedigint green) in House District 63, while
Burlington’s bluest VTDs were grouped with healgpublican areas in northern and southern
Alamance County. Tr. 998:9-25; PX354; PX329 a{BGaoper Rebuttal Report). Plaintiffs’

Exhibit 354 shows Dr. Hofeller’'s Maptitude file daming the Alamance grouping.

197



Figure 26: Partisan Targeting in House Districts 63 and 64
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493. Election results demonstrate that the gerrymandexirthis grouping has been
highly effective. Although Intervenor Defendantegented testimony claiming that “candidate
quality” resulted in the Democratic loss in oneled districts in 2018 (Tr. 2245:9-2246:25), in
fact, Republicans have won both districts in thisugping in all four elections since the districts
were drawn in 2011, across a range of candidax8b. at Ex. 2; Tr. 2253:15-2256:10.

494. Legislative Defendants have offered no nonpartesgrianation for the
boundaries of the districts in this county groupging

495. The simulations of Plaintiffs’ other experts indagently establish that the
Alamance county grouping is an extreme partisarygender.

496. In his House Simulation Set 1, Dr. Chen finds thatise District 63 has a lower

Democratic vote than its corresponding districbwer 77% of the simulations. Tr. 371:24-372:6;
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PX55. More importantly, Dr. Chen found that botstidcts in this county grouping are extreme
partisan outliers in House Simulation Set 2 thatids/pairing the incumbents in office at the
time this grouping was drawn. Tr. 372:8-373:5; BXDr. Chen thus concluded with over
99.9% statistical certainty that the districtshistgrouping are extreme partisan outliers if the
General Assembly was trying to protect incumbemtdrawing the districts in the grouping. Tr.
372:23-373:5. Indeed, across the vast majori3,000 simulations in House Simulation Sets 1
and 2, this county grouping would produce a Dentaztaaning district in the simulations,
whereas it does not in the enacted plan. PX556PXhe Court credits Dr. Chen’s analysis and

findings for this county grouping, which are refled in Plaintiffs’ Exhibit 76 below:

Figure 56: House Simulation Set 2:
Democratic Vote Share of the Enacted and Computer—-Simulated Districts
Within the Alamance County Grouping

1,000 Computer-Simulated Districting Plans (House Simulation Set 2)
% 2017 House Plan

Most Democratic District_| HD-63

Within Each Plan (0.2%, 99.8%)

2nd-Most Democratic_| HD-64

.. 99.8%, 0.2%
District ( ° 2

042 0.44 0.46 0.48 0.50 0.52 0.54
District's Democratic Vote Share
(Measured Using Votes Summed Across All 2004-2010 Statewide Elections)
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497. Plaintiffs’ Exhibit 384 shows Dr. Mattingly’s anadig of this grouping:
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498. This grouping reflects what Dr. Mattingly calledjteeezing” or “flattening,”
where Democratic districts are cracked acrossféfiedistricts. Tr. 1149:19-1151:2. Dr.
Mattingly found that this grouping reflected moraaking of Democratic voters than 77% of the
comparable districts in the nonpartisan ensembte1151:10-17; PX778 at 30; PX359 at 26.
Although Dr. Mattingly did not label this groupiran “outlier” because he used a 90% threshold,
he testified that the pro-Republican bias in theuging still contributed to the extreme pro-
Republican bias he found statewide. Tr. 1151:23312, Tr. 1154:23-1155:1. What’'s more, the
pro-Republican tilt has a significant effect; as figure above shows, the gerrymander causes
the Democrats to lose one seat in this groupingany electoral environments. Tr. 1151:3-9.
Dr. Mattingly concluded that the Alamance Houseuging reflected a clear pro-Republican
partisan tilt, Tr. 1151:24-1153:2, PX778 at 30, #mel Court credits his conclusion.

499. Dr. Pegden found that this grouping constitutesxreme partisan gerrymander.

In his first level analysis, Dr. Pegden found tthegt enacted plan’s version of this grouping is
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more favorable to Republicans than 99.9987% ofibps that his algorithm encountered by
making small changes to the district boundarieshid second level analysis, Dr. Pegden found
that this grouping is more carefully crafted todaRepublicans than at least 99.996% of all
possible districtings of this county grouping teatisfy the criteria Dr. Pegden used. Tr. 1351:5;
PX522. The Court credits Dr. Pegden’s analysis@amtlusions.

500. The analyses of Plaintiffs’ experts independentlg together demonstrate that
this county grouping is an extreme partisan gerngea

0. Cleveland-Gaston

501. The Cleveland-Gaston House county grouping contdmsse Districts 108, 109,
110, and 111. The Court credits the analysis aihEffs’ experts and concludes that this county
grouping is an extreme partisan gerrymander.

502. Plaintiffs’ Exhibit 323 is Dr. Cooper’'s map for ghcounty grouping:

0 10 20 miles
| |
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503. As Dr. Cooper testified, this grouping is a textb@xample of cracking. The
Democratic voters in Gastonia are cracked acrosseéiDistricts 108, 109, and 110, and the
Democratic voters in Shelby across House Distdi¢®d and 111. Tr. 933:4-10; PX253 at 97-98

(Cooper Report). Plaintiffs’ Exhibit 325 illustest the splitting of these municipalities:
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504. Legislative Defendants have offered no nonpartesgrianation for the
boundaries of these districts.

505. Elections results confirm that this gerrymander Iesn effective. Republican
candidates have won House Districts 108, 109, 440,110 in every election since these
districts were drawn in 2011. JSF at Ex. 2; PX2698 (Cooper Report).

506. The simulations of Plaintiffs’ other experts indadently establish that the

Cleveland-Gaston county grouping is an extremagaarigerrymander.
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507. Dr. Chen found that this county grouping contame¢ districts that are extreme
partisan outliers. Tr. 370:5-13. House Distrib®® and 111 have lower Democratic vote shares
than their corresponding district in all or nealiyof the simulations, while House District 108
has a higher Democratic vote shares than its quoresng district in all of the simulations.

PX59. Dr. Chen’s findings demonstrate the crackihBemocratic voters across the districts in
this county grouping. PX59. The Court credits Onen’s analysis and findings for this county

grouping, which are reflected in Plaintiffs’ ExHi59 below.

Figure 39: House Simulation Set 1:
Democratic Vote Share of the Enacted and Computer-Simulated Districts
Within the Cleveland-Gaston County Grouping

1,000 Computer-Simulated Districting Plans (House Simulation Set 1)
¥ 2017 House Plan
Most Democratic District HD-T1 : . .
Within Each Plan * P [(0% 100%)
_ . HD-109 '
2nd-Most Demos:ra.tlc_ % : (0.1%, 95.9%)
District :
3rd-Most Democratic A ! om0
District : (73%. 27%)
_ . HD-108 E
4th-Most Demogra_tlc_ * ' [(100%, 0%)
District !
| | | |
0.35 0.40 0.45 0.50

District's Democratic Vote Share
(Measured Using Votes Summed Across All 2004-2010 Statewide Elections)
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508. Plaintiffs’ Exhibit 396 shows Dr. Mattingly’s anadig of this grouping:
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509. This grouping reflects what Dr. Mattingly calledjteeezing” or “flattening,”
where Democratic voters are cracked across afletlistricts. Tr. 1149:19-1150:2; Tr.
1150:22-1151:2. Dr. Mattingly found that this gping reflected more cracking of Democratic
voters than 82.86% of the comparable districthénrionpartisan ensemble. PX778 at 32;
PX359 at 26. Although he did not label the thisugping an “outlier” because he used a 90%
threshold, he testified that the pro-Republicars methe Gaston-Cleveland still contributed to
the extreme pro-Republican bias he found statewidel1151:21-1156:21. Moreover, as the
figure above shows, the gerrymander causes Densdoréiise at least one seat in certain
electoral environments. Dr. Mattingly concludedttthe Gaston-Cleveland grouping reflects a
clear pro-Republican partisan tilt that can contigbto the extreme pro-Republican bias
statewide, Tr. 1156:17-21, PX778 at 30, and therGmedits his conclusion.

510. Dr. Pegden’s conservative methodology resultedmpmarison maps that are

very similar to the enacted plan for this grouping. 1351:17-1352:10. Nevertheless, Dr.
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Pegden found the enacted map was more favoraB®lepablicans than 88.5% of the maps his
algorithm encountered by making small changeseadalistrict boundaries. PX534.

511. The analyses of Plaintiffs’ experts independentlg together demonstrate that
this county grouping is an extreme partisan gerngea

p. Buncombe

512. The Buncombe House county grouping contains Houski@s 114, 115, and
116. The Court credits the analysis of Plaintiéigperts and concludes that this county grouping
IS an extreme partisan gerrymander.

513. Plaintiffs’ Exhibit 326 is Dr. Cooper’s map for ghcounty grouping:

18 mile-s._
]

514. Legislative Defendants packed the most DemocrafiD¥/in and around
Asheville into House District 114, in an effortntake House Districts 115 and 116 as

competitive for Republicans as possible. Tr. 93435:1; PX253 at 100 (Cooper Report).
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515. Legislative Defendants have offered no nonpartesaranation for the
boundaries of these districts.

516. The simulations of Plaintiffs’ other experts indedently establish that the
Buncombe county grouping is an extreme partisarygemder.

517. Dr. Chen found that all three districts county griog are extreme partisan
outliers. Tr. 369:3-7. House District 114 hagghbr Democratic vote share than its
corresponding district in all the simulations, vehilouse Districts 115 and 116 have lower
Democratic vote shares than their correspondingiciss in all the simulations. Dr. Chen’s
findings demonstrate the packing of Democratic rieto House District 114 to make House
Districts 115 and 116 as competitive for Republcas possible. PX58. The Court credits Dr.

Chen’s analysis and findings for this grouping, abhare reflected in Plaintiffs’ Exhibit 58:

Figure 38: House Simulation Set 1:
Democratic Vote Share of the Enacted and Computer-Simulated Districts
Within the Buncombe County Grouping

1,000 Computer—Simulated Districting Plans (House Simulation Set 1)
¥ 2017 House Plan
Most Democratic District E HD-114 0 o
Within Each Plan 5 (100%, 0%)
- ; HID-115

2nd-Most Demggﬁ_m— ik (0%, 100%)

3rd—Most Democratic | 10116 i
District | : (0% 100%)

| | I I |
0.45 0.50 0.55 0.60 0.65 0.70

District's Democratic Vote Share
{(Measured Using Votes Summed Across All 2004-2010 Statewide Elections)
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518. Plaintiffs’ Exhibit 386 shows Dr. Mattingly’s anadig of this grouping:
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519. Dr. Mattingly’s analysis shows that Democrats wenacked out of the two least
Democratic districts in this grouping and packetd ihe most Democratic district. PX778 at 30;
PX359 at 27; PX386. The two least Democratic @distin the enacted plan had fewer
Democratic voters than 85.45% of the comparablkeictis in the nonpartisan ensemble. PX778
at 30; PX359 at 27; PX386. Although Dr. Mattingig not label this grouping an “outlier”
because he used a 90% threshold, he explaineththpto-Republican bias still contributed to
the extreme pro-Republican bias he found statewidel1151:21-1156:24. As the figure above
shows, the gerrymandering causes Democrats tmlwser two districts in certain electoral
environments. Dr. Mattingly concluded that the Bumbe House grouping reflected a pro-
Republican partisan bias, Tr. 1156:17-21, and tartCcredits his conclusion.

520. Dr. Pegden found that this grouping constitutesxreme partisan gerrymander.
In his first level analysis, Dr. Pegden found tthegt enacted plan’s version of this grouping is

more favorable to Republicans than 99.9997% ofbps that his algorithm encountered by
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making small changes to the district boundarieshid second level analysis, Dr. Pegden found
that this grouping is more carefully crafted todaRepublicans than at least 99.999% of all
possible districtings of this county grouping teatisfy the criteria Dr. Pegden used. Tr. 1351:4-
5; PX525. The Court credits Dr. Pegden’s analgas conclusions.

521. The analyses of Plaintiffs’ experts independentlg together demonstrate that
this county grouping is an extreme partisan gerngea

D. The 2017 Plans Protected the Republican Majorities the 2018 Elections

522. Inthe 2018 House elections, Republican candidatesa minority—48.8%—of
the two-party statewide vote, but still won 65 @0D1seats (54%). JSF {1 68-69. Democrats thus
broke the Republican supermajority, but not theomigj Id.; Tr. 163:21-164:19 (Rep. Meyer).

523. Inthe 2018 Senate elections, Republican candidedesa minority—49.5%—of
the two-party statewide vote, but still won 29 6fgeats (58%). JSF 1 142-43; Tr. 117:5-19
(Sen. Blue). Democrats broke the Republican sugjenity by a single seat, after narrowly
prevailing in Senate Districts 9 and 27 by margh6.1% and 0.5%]d.

524. Democrats were unable to win majorities in eitHember despite robust efforts
to fuel voter enthusiasm, recruit candidates, amdifaise, and despite favorable political
conditions nationally and in North Carolina. T6:5-11 (Phillips); Tr. 118:19-21, 124:9-13
(Sen. Blue); Tr. 163:21-164:5 (Rep. Meyer); Tr. 92614, 1283:15-1284:1 (Goodwin).
Democrats raised and spent more money than Repuoblia the 2018 cycle, running the most
well-funded campaign operation in the history offtidCarolina. Tr. 117:20-117:25, 124:20-24
(Sen. Blue); Tr. 163:21-164:5, 171:3-6 (Rep. Mey&r) 1284:11-17 (Goodwin).

525. Consistent with the findings of Drs. Chen and Muetly, Senator Blue testified
that, under the current Senate plan, DemocratsditanNe needed to win over 55% of the

statewide vote to win a majority of seats in thaée. Tr. 119:19-120:4.
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E. The 2017 Plans Harm the Organizational and Individal Plaintiffs
1. The 2017 Plans Harm the North Carolina Democratic Brty

526. Elections, voting, and redistricting are centratlte mission and purposes of
Plaintiff the North Carolina Democratic Party (ttMCDP”). The NCDP is “an association of
like-minded individuals™—*“predominantly register@emocrats"—“who support and also help
develop policies that they agree on.” Tr. 1264{G6odwin). As the NCDP’s chair, Wayne
Goodwin, testified, the NCDP’s “basic purposes” ‘d@oehelp encourage like-minded folks to
come together, to help recruit candidates, andippat candidates who favor those policies and
favor the development of policies that Democrafgpsut,” and “to persuade voters to support
the nominees [of] the Democratic Party during teeayal election.” Tr. 1265:2-9. The Court
credits Mr. Goodwin’s testimony regarding the NCBRiission and purposes.

527. The Court further credits Mr. Goodwin’s testimohat district lines significantly
affect the NCDP’s ability to fulfill its mission arpurposes. To achieve its purposes, the NCDP
must “have good candidates that we recruit andwieasupport”; it needs “enthusiasm for the
party and its candidates and its message and miissiad it needs “the appropriate financial
resources to get a message [out]” and to fundfadl things that are involved with elections.”

Tr. 1254:15-21. All of those things are affectgddistrict boundaries. Tr. 1265:22-24. For that
reason, to “accomplish [NCDP’s] mission,” it is taf’ that the NCDP have “fair,
nondiscriminatory district lines for the candidatiest run in districts across the Statéd

528. The current district lines have harmed the NCDPwificcontinue to do so. The
lines drawn in 2011 “had a tremendously negativeaich on the ability of the North Carolina
Democratic Party to achieve the purposes for witiekists.” Tr. 1266:9-16. Under the 2011
districts, “it was more difficult to recruit candites, it was more difficult to raise the funds

necessar[]y, [and] enthusiasm was down tremenddgsiguse of ... unfair []districts.Id.
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529. Upon enactment of the 2017 Plans, the NCDP “knemag still going to be a
difficult, difficult race because of ... [the] digtt lines.” Tr. 1267:11-13. Because of the 2017
Plans, the NCDP “had to expend extraordinary ansaftime and resources and the like in a
way [that], in a set of fair maps across the S{#leyouldn’t have had to do.” Tr. 1270:10-14;
seeTr. 1284:18-22. The NCDP had to spend more molnay it would have under nonpartisan
maps, both statewide and in individual districkar example, in House District 103 in
Mecklenburg County, “to make that election competit Democrats had to recruit the daughter
of former Governor Jim Hunt and “her election hadbé financed at a level that no previously
House election had ever been financed in the lyigtbstate elections,” with Democrats
spending over a million dollars in support of Maurtl Tr. 189:17-190:23 (Rep. Meyer). Even
then, Ms. Hunt won the election by fewer than 16€es. Id. The simulations of Drs. Chen and
Mattingly each establish that, under nonpartisapsnbelouse District 103 in Mecklenburg
County would be more favorable for Democrats thas under the current House plan, meaning
that Democrats would not need to devote as mamyress to this district and would be able to
spend those resources in other districts acrosSttie insteadSupraFOF § C.4. The Court
finds that the NCDP has established that the ctidistricts have injured the NCDP as an
organization by requiring it to spend and divemgficial resources.

530. The Court finds that the current districts haveiiegl the NCDP in other ways.
As Mr. Goodwin testified, “notwithstanding the trendous|,] palpable level of enthusiasm” for
Democratic candidates nationwide and in North Gaaah 2018, “notwithstanding raising the
most funds ever raised for a mid-term electiornttier[D]emocratic [P]arty,” and
“notwithstanding the fact that ... there was a [p¢eratic [G]Jovernor and [a] unique

partnership” with the Governor, the NCDP’s “effoaisd enthusiasm and ... money did not
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translate into seats.” Tr. 1268:16-1269:3. “[jes everyone going [the NCDP’s] way, the
lines were drawn in such a way that [the NCDP] dowdt breach that seawall that protected the
[R]epublican majority.” Tr. 1268:13-15.

531. The NCDP finds that the current districts will atsantinue to injure the NCDP in
the 2020 elections absent judicial relief. The NFOWIll continue to need to spend and divert
financial resources as a result of the gerrymande it will continue to be extremely unlikely
that Democratic candidates will be able to win mégs in either chamber of the General
Assembly under the current districts. Moreoveahalgh the NCDP was able to recruit a
candidate in every district with the unique naticgra/ironment that existed for Democrats in
2018, the NCDP may be unable to do so in 2020a @inimum, recruitment will be more
difficult than it would be under nonpartisan plas Mr. Goodwin explained, unfair districts
make it “more difficult to recruit candidates.” . r266:12-13.

532. In addition to harming the NCDP itself, the enagbéaths also have harmed the
NCDP’s members, and continue to do so. The NCDh#mbers include every registered
Democratic voter in North Carolina. Tr. 1269:8-IIhere are “well over two million registered
Democrats in North Carolina” Tr. 1269:8-9. “There registered Democrats in every precinct
in the State, every House District, [and] every&erDistrict.” Tr. 1269:15-20. The NCDP thus
has members in every House and Senate distrissa iin this case, and those members are
harmed by the enacted plans. The gerrymanderte diie voting power of the NCDP’s
members, intentionally making it more difficult fsome Democratic voters to elect candidates
of their choice and making it nearly impossible Bmocratic voters statewide to obtain

Democratic majorities in the General AssemiBee infraFOF § E.3.
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533. The NCDP'’s “support scores” do not undermine thensahat the 2017 Plans
cause the NCDP and its members. As DemocraticeReptative Graig Meyer testified,
“support scores” are purchased scores that argneskto all registered voters based on “a
combination of consumer data as well as geograpidcother factors that give you a sense of
the likelihood someone is going to support a Dermicicandidate.” Tr. 164:22-165:12. These
scores are made available by the NCDP to Demoaratididates’ campaigns, Tr. 1270:24-
1271:19 (Goodwin), which then, in their discretiomy use them “to determine which voters we
should target for paid communications, such agaligr mail, or for individual communications,
such as canvassing and knocking on voters’ dodrs,164:23-165:2 (Rep. Meyer). Even then,
Democratic campaigns “almost always use [supp@ntesi in conjunction with other measures,
such as a turnout score, which tells you how lilsglgneone is to actually vote.” Tr. 165:13-15.

534. Several of Legislative Defendants’ Exhibits purpdty show—based on support
scores that are aggregated on a district-by-disiasis—that Democratic candidates should be
competitive, and in fact could win, in a comforlphajority of House and Senate districts under
the 2017 PlansSeelLDTX 145-147, 278seeTr. 2072:21-2074:22 (Dr. Hood).

535. The Court assigns no weight to Defendants’ argusnesiated to aggregated
district-level support scores. Neither the NCDP anoy Democratic campaign or candidate
“ever use[s] ... aggregated support scores fompangose,” and certainly not “to determine the
electability of a district.” Tr. 1271:20-24 (Goothy, Tr. 194:1-2 (Rep. Meyer). Support scores
are “not reliable in the aggregate,” Tr. 167:5-@RMeyer), and “[a]Jggregated support scores
wouldn’t be all that helpful because individual popt scores can be misleading,” Tr. 165:24-
166:1 (Rep. Meyer). “They're imprecise measures, then if you aggregate imprecise

measures like that they tend to get less and lessse in the aggregate.” Tr. 166:7-9 (Rep.
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Meyer). Moreover, the aggregated support scoidsde allregisteredvoters in a district, not

likely or actual voters, which tends to overstaemidcratic support. Tr. 2091:6-2092:14 (Dr.
Hood). Rather than use aggregated support sabeeBICDP uses other metrics to assess a

district’s competitiveness, such as the “Democragcformance Index” (DPI) or the results of
specific recent statewide elections. Tr. 1272:3@dodwin); Tr. 177:3-11 (Rep. Meyer).

536. Even Legislative Defendants’ expert Dr. Hood, whwoported to present an
analysis based on the aggregated support scoreseded that there is no academic literature on
support scores, and he is not aware of anyone @b@ver “used those scores to make
predictions.” Tr. 2092:3-24. Nor did Dr. Hood peat any analysis to substantiate any claim
that aggregated support scores are accurate medafta district’'s competitiveness, and
Representative Meyer credibly explained that threyrat. Representative Meyer gave several
examples where the district-level aggregated sumpores differ wildly from actual election
results, demonstrating why the NCDP and Democcatipaigns “don’t use support scores to
determine electability of a district.” Tr. 194:1seeTr. 193:17-196:12.

537. Defendants presented no evidence that Democragseéheralistic possibility of
winning majorities in the General Assembly under tietrics that are used to assess a district’s
likely performance, such as the DPI and prior state elections results.

538. The total number of registered Democrats in paldicdistricts likewise does not
undermine the harm the enacted plans cause the N@GBRs members. Legislative
Defendants’ Exhibit 280 purportedly indicates tbaimocrats and unaffiliated voters, when
combined together, hold a registration advantage Bepublicans in all Senate districts and all
House districts but oneSeeTr. 1279:25-1281:15 (Goodwin). The Court doesanetit

Legislative Defendants’ arguments based on statepaudlty registration numbers.
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539. As Mr. Goodwin explained, Legislative Defendantghibit 280 presents “an
extreme hypothetical assuming that everyone whegsstered for his or her respective party
actually vote and voted only based on their pagtystration, and assuming that unaffiliateds all
vote for the Democratic candidate. That is nohgdo happen.” Tr. 1281:21:25. The notion
that Democrats could win 169 of 170 total seathéenGeneral Assembly is not credible.

540. As Dr. Chen further explained, party registrati@s lheen “studied in the
academic literature[,] and it’'s well known thatairfot of different Southern states, including in
some parts of North Carolina, party registrationas necessarily a reliable indicator of one’s
actual partisan voting habits.” Tr. 277:22-278Eor example, “there are conservative
Democrats, or what we call blue dog democrats samet who in the past used to vote
Democratic and have, for the last couple of decasleched over the voting Republican, but
their party registration may still remain as Denaasr” Tr. 278:3-10.

541. The Court finds that party registration does nowte a reliable indicator of the
competitiveness of any individual district or oétbnacted plans as a whole.

2. The 2017 Plans Harm Common Cause

542. Redistricting is central to the mission and purgasiePlaintiff Common Cause.
Bob Phillips—Executive Director of Common Caus@sedl chapter, Common Cause North
Carolina—testified that Common Cause advocateYsitrengthening democracy” and “for
more open, honest and accountable government.20f23-41:1, 41:10-16, 42:13-17. And
“there is nothing ... that’s really more signifitaconsequential in a legislative session than
redistricting.” Tr. 42:23-25. New maps “reallycloin ... everything” “for the next decade,”
including “who gets elected and what the powerehah be” and “[u]ltimately what kind of
laws and policies are going to be emphasized agwl\thll not be, what will be ignored.”

Tr. 42:25-43:4. The Court credits Mr. Phillipséstimony.

214



543. Common Cause has long advocated to end partissyngrdering in North
Carolina. Tr. 43:10-52:20. The 2017 Plans harrm@on Cause as an organization by
substantially impeding this longtime goal. As Bhillips testified, majorities in the General
Assembly, who owe their power to gerrymanderedlanll never adopt meaningful
redistricting reform. Tr. 52:1-20.

544. The enacted plans also harm Common Cause by ingpédimission and
objectives in other ways. As Mr. Phillips explainé[o]ne of the central missions to Common
Cause is to help citizens understand that theyasdle Bn obligation and that they can hold their
elected accountable. How do you do that when soym®0 percent of our legislative seats are
preordained ... ?” Tr. 48:8-12. When “we alre&dgw [on] the filing date basically who is
going to win,” it is “hard to get citizens|[,] votdi] to participate, to think that their vote rgall
matters.” Tr. 48:25-49:3. In addition, represémes elected from gerrymandered districts
“really don’t have any incentive or an obligatiantty to serve all the members, particularly
those people who are in the parties that are matsthWe see that.” Tr. 48:14-18.

545. In addition to Common Cause itself, the enactedpéso harm Common
Cause’s members. Common Cause has 25,000 mengbess &lorth Carolina, including in the
districts at issue hereSeeTr. 41:17-42:12; PX644 (listing Common Cause meiby district).
The enacted plans harm Common Cause’s members sathe ways they harm the NCDP'’s
members and the individual voter-plaintiffs in thase.

3. The 2017 Plans Harm the Individual Plaintiffs

546. The Individual Plaintiffs are 37 individual Nortraflina voters who prefer
Democratic candidates and have consistently vateBémocratic candidates running for the

North Carolina General AssemblaeePX678-714.
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547. The evidence demonstrates that the 2017 Plansvdistad)je the Individual
Plaintiffs and other Democratic voters across N@d#nolina. Two of the Individual Plaintiffs
testified live at trial, and the remaining 35 test through affidavits. PX678-714.

548. Plaintiff Derrick Miller testified live at trial.Dr. Miller, a professor of German at
the University of North Carolina Wilmington, resgim Senate District 8 in the “Wilmington
Notch.” Tr. 202:10-14. Dr. Miller testified thay splitting off this small portion of Wilmington
where he lives, the General Assembly has “madepbssible for [him] and [his] Democratic
neighbors to elect a Democrat, a candidate of baice, in Senate District 8.” Tr. 205:9-19. In
2018, the Republican candidate won Senate Disgnith nearly 60% of the vote. Tr. 204:3-4.
As a fifth-generation North Carolinian, Dr. Milleares deeply about issues such as public
education and preserving North Carolina’s natwgaburces, and he believes that “Democrats
much more reliably and [a] Democratic majority munsbre reliably would protect those
resources, the educational resources and the hegsoaurces of our state.” Tr. 205:23-206:11.

549. Dr. Miller also lives in House District 18, wheteetGeneral Assembly packed
Democrats in Wilmington and Leland into a singldiably Democratic district. Tr. 204:5-7;
PX302. Dr. Miller testified that while such paclgidoes assure him a Democratic representative
in House District 18, “it does so as the expensauwlfiple safe districts for Republicans along
the ... neighboring districts,” making it more likehat the Republicans would gain control of
the General Assembly. Tr. 205:9-19.

550. The other Individual Plaintiff who testified atali Joshua Brown, is a locksmith
apprentice from High Point who resides in Senas#rigt 26. Tr. 830:7-12. As shown in
Plaintiffs’ Exhibit 281, the General Assembly sff the most heavily Democratic area of

Guilford County where Mr. Brown lives and appendteid conservative Randolph County:
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551. Mr. Brown testified that by drawing his Senate Detin this manner, the
General Assembly “clearly dilute[d] the ability DEmocrats to even attempt to run a fair race.”
Tr. 833:19-21. Like Dr. Miller, Mr. Brown cares@lt a number of issues before the General
Assembly, including a living wage, the environmeartd Medicaid expansion. Tr. 834:5-6. Mr.
Brown’s mother was recently hospitalized, and Heetees that she would not be facing certain
health issues if North Carolina had approved thdib#d expansion. Tr. 834:8-835:3. He
believes that the Republican Party in the Genesakbfbly today has “opposing” stances on
these issues that he cares about. Tr. 835:4-7.

552. Mr. Brown also lives in House District 60, whererBecrats such as Mr. Brown
are packed to create an overwhelmingly Democrasicick. Tr. 833:25-834:2; PX310. Mr.
Brown testified that by packing Democrats in thigsrmer, the General Assembly “reduced the
surrounding districts electing a Democrat,” makingnore difficult for Democrats to gain

control of the General Assembly. Tr. 833:25-834:2.
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553. The affidavits submitted by the remaining thirtyefiindividual Plaintiffs
establish that each of these Individual Plain{iifdias voted for the Democratic candidate
running for the North Carolina General Assemblgath year that such an election was held
since at least 2011, (ii) has a preference fortielgd®emocratic legislators and a majority-
Democratic General Assembly, and (iii) believeg thehe Democratic Party made up a majority
of the members in the General Assembly, the palip@posed and enacted would more closely
represent the plaintiff's personal and politicadws. PX678-713.

554. Plaintiffs’ expert Dr. Chen quantified the effectfisthe gerrymander on the
partisan composition of the districts in which e&wthvidual Plaintiffs resides. For each of his
4,000 simulations (2,000 in the House and 2,008enSenate), Dr. Chen determined the House
or Senate district in which each Individual Pldintrould live based on that Plaintiff's
residential address. Tr. 387:14-388:6; PX1 at @87{Chen Report). Dr. Chen then compared
the Democratic vote share of the districts in wragbarticular Plaintiff would live under his
simulations to the Democratic vote share of thénEt#s districts under the enacted planil.

555. Plaintiffs’ Exhibit 238 (reproduced below) shows. [@hen’s results for his House
Simulation Set 1. In each row, the red star reprssthe Democratic vote share in the Individual
Plaintiff's House district under the enacted plamg the ten 2010-2016 statewide elections,
while the gray circles represent the Democratie wttare of that Plaintiff's district under each
of the 1,000 simulated plans in House SimulationlSerr. 388:14-389:12. For instance, the
figure shows that Rebecca Johnson’s House digtritie enacted plan has a roughly 40%
Democratic vote share using the 2010-2016 stateglektions, but Ms. Johnson would live in a
House district with a higher Democratic vote shar@9% of the simulations, with most of the

simulations putting her in a district with an 0% Democratic vote share. Tr. 390:6-391:20.
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Figure 54:

House Simulation Set 1
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556. Dr. Chen found that the following Plaintiffs liva House districts that are
extreme outliers in partisanship compared to tthistricts in House Simulation Set 1: Vinod
Thomas, Paula Ann Chapman, Kristin Parker, Julia Arey, Jackson Thomas Dunn Jr.,
Rebecca Johnson, Lily Nicole Quick, Joshua Perowir Dwight Jordan, David Dwight
Brown, Electa E. Person, Donald Allan Rumph, Amgif& Oseroff, Lesley Brook Wischmann,
Derrick Miller, Carlton E. Campbell Sr., Rosalyro&h, Mark S. Peters, Joseph Thomas Gates,
Stephen Douglas McGrigor, and Rebecca Harper393:9-17. Dr. Chen further found that
Plaintiff Leon Schaller lives in a district thatas8.1% outlier in House Simulation Set 1, but a
100% outlier in House Simulation Set 2. Tr. 394 seePX239.

557. Plaintiffs’ Exhibit 117 shows the same analysistfe Senate, comparing the
Democratic vote share in certain Individual Pldistidistricts under the enacted Senate plan to

their districts under Dr. Chen’s Senate Simulata 1.
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Figure 97:
Senate Simulation Set 1
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558.

Dr. Chen found that the following Plaintiffs live Benate districts that are
outliers or extreme outliers in partisanship corapao their districts in his Senate simulations:

Vinod Thomas, Paula Anna Chapman, Pamela MortostiKiParker, Jackson Tomas Dunn, Jr.,
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Rebecca Johnson, Dwight Jordan, David Dwight Braaren Sue Holbrook, James Mackin
Nesbit, George David Gauck, Derrick Miller, MarkF&ters, Joseph Thomas Gates, William
Service, Stephen Douglas McGrigor, Rebecca Hahency Bradley, Aaron Wolff, and
Kathleen Barnes. Tr. 395:7-22. Dr. Chen found tha same Plaintiffs lived in districts that are
outliers under his Senate Simulation Set 2. T6:BY; PX118.

559. Plaintiffs’ expert Dr. Cooper further demonstrabenv the 2017 Plans as a whole
disadvantage the Individual Plaintiffs. As Dr. @eo explained, under the 2017 Plans,
Democrats cannot translate their votes into seaéffigiently as Republicans. Tr. 870:11-14.
This has resulted in a General Assembly that iobatep with the North Carolina electorate.
Tr. 862:17-24. Dr. Cooper’s analysis further elsals that, for those Individual Plaintiffs who
live in districts that elect Republicans, thera iarge and growing gap between the ideologies of
these Individual Plaintiffs and their representasivSupraFOF § B.3.d.

560. One of Legislative Defendants’ experts, Dr. Brunalo testified about the ways
in which partisan gerrymandering harms individuatlers. Dr. Brunell testified that “the
responsiveness of a legislator to the voters irvtter’s district is critical to democratic
representation.” Tr. 2371:3-5. He testified thathange in the party representing a given
district generates “a huge difference” in the geBcfor which the representative will vote. Tr.
2372:20-22. And he testified that partisan germydesiing is a problem in modern redistricting
because it “can distort how voter preferencesmgetion into public policy.” Tr. 2373:7-8.

F. Defendants Offered No Meaningful Defense of the 2@1Plans

1. No Witness Denied That the Plans Are Intentional ath Effective
Partisan Gerrymanders

561. Defendants did not put up a single fact witnesestify that the 2017 Plans were

not partisan gerrymanders. They made no attermetbiat Plaintiffs’ extensive direct evidence

222



that the lines were drawn with the predominant psep if not sole purpose, of maximizing
Republican advantage.

562. Notably, while Defendants had access to Dr. Hafelliles from his hard drives
for several months before trial, Defendants dididentify as single file showing that Dr.
Hofeller was motivated by anything other than ganiship in drawing the enacted House and
Senate plans. Defendants identified no file, f@meple, showing that Dr. Hofeller at any point
during the 2011 and 2017 redistricting processesidered “communities of interestf. Tr.
1059:3-1060:5, or sought to preserve the “core€xidting districtsef. Tr. 1212:20-24, or drew
or altered any district to avoid splitting a mupglity or VTD or to make the district more
compact, or constructed any district as a “proadfithe nuance of legislation negotiationf’

Tr. 1204:2-1206:4. Defendants presented no evelemcebut that the Hofeller files show that
Dr. Hofeller had a near-singular focus on maxingzrartisan advantage.

563. Even Defendants’ experts did not meaningfully centkat the plans sought to
ensure Republican control of the legislature. #&wjdefendants’ experts offered no
methodology to attempt to evaluate whether thetedgalans were (or were not) extreme
partisan gerrymanders. None even offered an apimiothat question. Rather, as explained
below, Defendants’ experts offered only scattersheories of why the analyses by Plaintiffs’
experts was somehow incomplete or unreliable. Jdwrt finds these criticisms not credible.

2. Defendants’ Criticisms of Plaintiffs’ Experts Were Not Credible
a. Dr. Thornton

564. Legislative Defendants offered expert testimonyriror. Janet Thornton to
criticize the analyses and conclusions of Plagitéfimulation experts, Drs. Chen, Mattingly, and
Pegden. Tr. 1618:10-13; LDTX 286 at 4 (Thorntgoorg). Dr. Thornton offered three main

critiques of Plaintiffs’ experts: (a) Dr. Pegdeaisd Dr. Mattingly’s conclusions supposedly
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were skewed by the particular statewide electibag tised to measure the partisan lean of their
simulated plans versus the enacted plans, LDTXa2&510; (b) their simulations purportedly
deviated in various ways from the 2017 Adoptede@iatid. at 10-19; and (c) their simulations
supposedly are not statistically significantly die#nt from the enacted plans in terms of the
number of Democratic-leaning districtd, at 20-29. SeeTr. 1622:5-1623:11. But Dr.
Thornton’s testimony was marked by evasivenesacladf candor and credibility, and patently
unreliable methodologies. As a result, her opisiare entitled to no weight.

565. Dr. Thornton’s qualifications to review and critigthe work of Plaintiffs’
simulation experts are questionable at best. B&Etaintiffs’ experts is a full-time academic
with years of academic experience in using compsiteulations to evaluate partisan
gerrymandering. Tr. 1618:14-1619:18. Dr. Thorrtas no academic experience involving
gerrymandering and instead specializes in expéness testimony and other consulting-type
work in the areas of employment, insurance, anditcdecisions. Tr. 1619:19-1620:20, 1621:2-
17; LDTX 286 at App’x A (Thornton CV). Dr. Thormidchas no degree in mathematics, no
degree in statistics, and only an undergraduatesddg political science. Tr. 1620:21-1621:1.

566. In her report and testimony in this case, Dr. Thamroffered no methodology for
determining whether a particular redistricting pigior is not a partisan gerrymander, or whether
a particular plan is or is not the product of exteepartisan considerations. Tr. 1621:18-25. Nor
did Dr. Thornton offer any opinion as to whethex #nacted plans were drawn as partisan
gerrymanders to benefit Republicans. When askextheh she was offering such an opinion,

Dr. Thornton responded, “I have no way of knowind.f. 1622:1-4.

(1) Criticisms Concerning Choice of Statewide Elections

567. Dr. Thornton’s criticisms of the specific statewelections used by Drs. Pegden

and Mattingly suffered from critical flaws, rendagithose criticisms unreliable and incorrect.
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568. Dr. Thornton wrongly stated in her report that Begden “considered” only “two
elections” in his analysis. LDTX 286 at 1&e id.8-11; Tr. 1626:9-16. In reality, Dr. Pegden
used six prior election results—two discussed elbdy of his report, and four more
summarized in an appendix. PX508 at 11, 34-37deedreport). Dr. Thornton corrected this
mistake only after Dr. Pegden’s rebuttal reporthfEd it out and she was confronted with it at
deposition. Tr. 1627:22-1628:4. At trial, Dr. Thton presented a revised version of a table
from her report, in which she (without acknowledgthe change during her direct testimony)
had added asterisks showing that Dr. Pegden irutsest six prior elections. Tr. 1626:17-
1627:3;compareLDTX 286 at 7 (tbl. 1with LDTX 302 (Thornton Demonstrative 1). But Dr.
Thornton still refused to acknowledge that sheihadrrectly asserted that Dr. Pegden had run
his analysis on only two elections. Tr. 1626:228:@. What's more, Dr. Thornton on direct
examination continued to suggest that Dr. Pegdesglts were biased based on his purported
use of just those two elections, claiming that “Begden’s choice of elections influence[d] his
conclusions.” Tr. 1604:21-1605:3eeTr. 1591:20-1592:10 (presenting LDTX 91, a chart
purported to show the average Democratic vote stfaitee elections “included by each expert,”
but using just the 2016 Attorney General and 2008 Rissioner of Insurance for Dr. Pegden).

569. On cross examination, Dr. Thornton did not disghte, when Dr. Pegden tested
his results using the four additional elections samzed in his appendix, he found that it did
not change his results. Tr. 1628:17-1629:4. Dborfton could have tested Dr. Pegden’s results
using any prior elections she wanted, but she chost do so. Tr. 1629:7-25.

570. Dr. Thornton criticized Dr. Mattingly for using afiérent and broader set of
statewide elections than the 10 elections identifiig Representative Lewis, and she specifically

criticized Dr. Mattingly’s use of several 2008 dlens. Tr. 1686:10-22; LDTX 286 at 8. But

225



Dr. Hofeller likewise used 2008 elections—includimgny of the same ones as Dr. Mattingly—
in the partisanship formula Dr. Hofeller used tawltthe 2017 PlansComparePX153 (Hofeller
partisanship formulayith PX359 at 4 (Mattingly Report). When asked whestex knew this
fact, Dr. Thornton responded that she “do[es]ntiwrone way or the other,” is “not aware of
anything regarding Dr. Hofeller,” and did not intigate what elections the mapmaker himself
used in drawing the 2017 Plans. Tr. 1686:23-1689:5

571. Inany event, Dr. Thornton’s critique of Dr. Matjig’s use of election results,
and her analysis of various “averages” across iffereint elections he used, misses the entire
point of his analysis. Dr. Mattingly analyzed, @amelection-by-election basis, how the partisan
bias of the enacted plan relative to the ensendnliew in different electoral environments.

(i) Criticisms Concerning Use of the Adopted Criteria

572. Dr. Thornton’s assertion that Plaintiffs’ simulatiexperts deviated from the
Adopted Criteria also suffers from critical flawendering those criticisms unreliable and
incorrect too. And regardless, Dr. Thornton faileghow that any of her criticisms would have
made any difference to Plaintiffs’ experts’ conauns.

573. Dr. Thornton wrongly stated in her report that “fayiew of Dr. Pegden’s
simulation code suggests that in reality, he didawbually apply a compactness criterion.”
LDTX 186 at 33. In reality, Dr. Pegden did applg@anpactness criterion. PX508 at 8, 34
(Pegden Report); Tr. 1358:11-24 (Dr. Pegden). dddas Dr. Pegden explained in his rebuttal
report, if he had not applied a compactness aiitdnis simulated plans would have looked
completely different—dramatically less compact. 38X at 17-19 (Pegden Rebuttal Report);
Tr. 1358:25-1360:1 (Dr. Pegden). When asked attigiimistake on cross examination, Dr.
Thornton refused to acknowledge it, testifying @a&t that “in retrospect” she “should have

written it in a different way.” Tr. 1623:12-162£2
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574. While Dr. Thornton criticized Dr. Pegden for noespically applying a Reock
compactness threshold, she did no work to assestherradding such a threshold would change
Dr. Pegden’s simulations or results. Tr. 1624:826t3. Nor did she do any work to test
whether adding a Reock threshold would change 8gden’s conclusion that the enacted plans
are extreme outliers carefully crafted to favor Radmgans. Tr. 1626:4-8. The Adopted Criteria
state that the 2017 Plans should “improve the catngas” over the 2011 Plans, and when asked
whether Dr. Pegden’s simulated plans “are, in factimprovement in terms of compactness
over the districting in the 2011 map,” Dr. Thornt@sponded, “I don’t know.” Tr. 1625:13-18.
Dr. Thornton did no work to figure it out. Tr. 1829-1626:3.

575. Dr. Thornton testified that Dr. Pegden did not “raay adjustment for
incumbency.” Tr. 1604:8-9. This is false. DrgBen included as a criterion in all of his
simulations avoiding pairing the incumbents who evieroffice at the time the districts were
drawn. PX508 at 8 (listing “Incumbency protecti@s criterion).

576. Dr. Thornton also suggested that Dr. Pegden caatldiraw valid conclusions
about the 2017 Plans without reaching “equilibriumhis Markov Chain—without comparing
the 2017 Plans to the entire universe of potert@ise and Senate districtings. Tr. 1631:2-11.
In this regard, Dr. Thornton analogized Dr. Pegdeamalysis to looking for a lost key in a
bedroom without considering that the key might tsawhere else in the house. But as Dr.
Pegden explained, the entire purpose of his appraad the accompanying mathematical
theorems he has proved is that they allow for drgwstatistically significant conclusions about
how the enacted plans compare to the universd pbasible plans meeting the relevant criteria
without achieving “equilibrium,i.e., without needing to generate a representative kaaiphe

universe of possible maps. PX551 at 2 (PegdentigliReport); Tr. 1360:2-1361:21. Dr.
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Thornton acknowledged that she has no expertipeowing mathematical theorems, nor did she
offer any opinion that Dr. Pegden’s theorems arengr Tr. 1631:12-1632:9.

577. Dr. Thornton erroneously stated in her report BDratMattingly “did not consider
incumbency protection as defined in the 2017 emhetap criteria.” LDTX 286 at 17. Dr.
Thornton repeated this assertion in her direcinhesty, stating that Dr. Mattingly did not
“control, in any respect, for incumbency protectiofir. 1610:20-22. This is false. Dr.
Mattingly added incumbency protection as a critefiochecking the robustness of his results,
and he concluded that it did not change his resi#s359 at 81-85; Tr. 1093:15-1094:4.

578. When confronted with this fact on cross examinati@n Thornton backtracked
from her direct testimony and said that Dr. Matiyngnay not have considered incumbency
protection “simultaneously” “[w]ith respect to #itle other factors, as | recall.” Tr. 1633:14-24.
This too is incorrect. Dr. Mattingly added incumbg protection as a criterion in conjunction
with the criteria used to generate his primary eride, and he even ran a separate analysis that
“consider[ed] the joint effect of both ensuringumebents are preserved and requiring more
stringent redistricting criteria” with respect teettraditional districting criteria. PX359 at 82-8

579. Dr. Thornton criticized Dr. Mattingly for using gnPolsby-Popper compactness
scores, and not Reock scores. Tr. 1633:25-163uB.she did no work to determine whether
the Reock scores for his simulated plans weredwoo dér whether applying a Reock threshold
would change his results. Tr. 1634:4-21. In blsuttal report, Dr. Mattingly calculated Reock
scores for all of his simulated districts, and égarted that there was not a single district in any
of his simulated Senate plans with a Reock scastlgan or equal to 0.15—the threshold
referenced in the Adopted Criteria. PX487 at 8F@iere were very few such districts in his

simulated House plans—only 1 out of 550,000 sinealat/ake districts, and 7 out of 486,588
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Mecklenburg districts. PX487 at 8; Tr. 1634:22-483:14. Dr. Mattingly concluded that
removing those districts would not change his tesidl., and Dr. Thornton did no work of her
own to determine whether he was wrong, Tr. 163235-

580. Dr. Thornton criticized Dr. Pegden’s and Dr. Matliyis weighting of the various
criteria they applied to create their simulatechplaLDTX 286 at 17-18; Tr. 1636:13-24. But
Dr. Thornton acknowledged that she did not knowtiwiethe legislature “did weighting” at all,
much less how it may have done so. Tr. 1636:25-1183 She did not suggest any better way
than Dr. Mattingly’s approach to weighting the was criteria. Tr. 1637:14-25. She did not
rerun Dr. Mattingly’s computer code using any diéfiet weighting system to determine if using
a different weighting system could have affected Ndattingly’s conclusions. Tr. 1638:1-6. In
his rebuttal report, Dr. Mattingly tried six diffemt ways of weighting the various criteria, and he
concluded that none changed his results. PX480-atl. When asked about this analysis on
cross examination, Dr. Thornton merely said, “I toecall.” Tr. 1638:7-14.

581. Dr. Thornton testified that Dr. Chen’s use of as@ore” meant that his
simulations did not follow the Adopted Criteria e&ding compactness, avoiding splitting
municipalities, and avoiding splitting VTDs. T1599:18-1600:3. Dr. Thornton suggested that
Dr. Chen restricted his algorithm to only accepingl below a particular T-Score, Tr. 1597:25-
1598:19, and she asserted in her report that-$apte evaluation was not among the actual
criteria” in the Adopted Criteria, LDTX286 at 1Rr. Thornton testified that, if Dr. Chen
“changed the value of the T scores,” used a “vather than 1.75” in the T score, or “added a
random element,” his results would have been dntitiferent. Tr. 1597:25-1598:19.

582. Dr. Thornton’s testimony misapprehends Dr. Chetgs@hm. Dr. Chen’s “T

score” does not impose some numerical threshotd-¢iséricts the maps the algorithm generates.
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Rather, the T score is just a way of equally werghand jointly tracking the three traditional
districting criteria of compactness, avoiding muped splits, and avoiding VTD splits. For any
given county grouping, the algorithm randomly dramsnitial set of districts, and then proposes
a random change to the border between a randonofpadtjoining districts. Tr. 261:23-262:16.
If the border change would, on net, improve théridisng of the grouping across the three
criteria of compactness, avoiding municipal sphisgd avoiding VTD splits, the algorithm
accepts the changéd. But if the change would make the districting veoodf, on net, with
respect to these criteria, the algorithm rejeatsctange.ld. The T score is merely a way of
giving the three criteria equal weight and theckiag whether a proposed random change
improves the districting across these criteria. 16A3:21-1647:2. The algorithm considers
thousands of these random changes, one at a tiareiiarative fashion, in drawing districts
within a given grouping. Tr. 260:17-23.

583. Dr. Thornton is thus incorrect that Dr. Chen’s aitjon lacks a “random
element.” Tr. 1598:7-8. She is incorrect that ©nen requires that his simulated plans be
“below a particular T score value.” Tr. 1598:54nd she misapprehends the T score’s function
in suggesting that raising or lowering the “T sceatie” would be less “restrictive[].” Tr.
1598:5-10. The T score’s sole purpose is to eguaight the three criteria of compactness,
avoiding split municipalities, and avoiding splif®@s. And Dr. Thornton does not dispute that
Dr. Chen’s T score accurately gives equal weiglhése three criteria.

584. Moreover, while Dr. Thornton asserted that Dr. Chveuld not have found the
enacted plans to be statistical outliers if he iised “different T scores,” Tr. 1598:20-1599:13,

Dr. Thornton offered no proof to substantiate ttsm, Tr. 1645:14-1647:15. She presented no

230



analysis to show that Dr. Chen would have found tite enacted plans are not statistical outliers
if he had somehow applied the T score variablediffarent manner.d.

585. Dr. Thornton also criticized Dr. Chen’s approaclintumbency protection in his
Simulation Set 2. Tr. 1638:15-1639:8. She ackedgéd that Dr. Chen’s Simulation Set 2
successfully avoided pairing incumbents, but skerésd that Dr. Chen failed to comply with
the second sentence of the Adopted Criteria’s ifi®may protection criterion, which provided
that “the committees may make reasonable efforensure voters have a reasonable opportunity
to elect non-paired incumbents.” Tr. 1610:23-1811Dr. Thornton claimed that this sentence
meant the Committees should make efforts “to aflomincumbents to win” by placing them in
politically favorable districts, LDTX286 at 16, atttht Dr. Chen should have applied “some sort
of weighting” to carry this out, Tr. 1639:12-1640:But Dr. Thornton’s interpretation is contrary
to the contemporaneous explanation of this sentené®epresentative Lewis, who stated at an
August 10, 2017 hearing that the sentence “is sirs@ying that mapmakers may take
reasonable efforts to not pair incumbents unduRX603 at 122:4-18; Tr. 1640:16-1641:12.
That direction matches Dr. Chen’s approach to irnmemay protection.

586. For all her criticisms of Plaintiffs’ experts’ supged deviations from the Adopted
Criteria, Dr. Thornton admitted that she did no kvtar evaluate whether any of the supposed
deviations made any difference to the experts’ bmmens. On cross examination, Dr. Thornton
was asked whether, “for every single criticism yauleveled, there’s no instance in which you
took any of plaintiffs’ experts’ code, substitutetiatever you thought was an improved criteria,
ran the code with the improved criteria and shougthat it made a difference to their work;
isn’t it true in your report there’s no place tgau did that?” Tr. 1647:3-13. Dr. Thornton

responded that, “given the time, [she] did not hew#icient time to do so.” Tr. 1647:14-15.
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(i) Criticisms Concerning Statistical Significance

587. Dr. Thornton opined that the enacted plans are Stattstically significantly
different from the simulated maps with respecti®number of Democratic districts.”
LDTX286 at 20 (capitalization omitted). Dr. Thoontwrote in her report that she compared
“the enacted plan’s number of Democratic distratd the number predicted by the simulated
maps,” and “determined the number of standard tiem& associated with the difference
between the enacted plan and simulated number mbDetic districts.” LDTX286 at 24.
What Dr. Thornton did not disclose, however, ig g did not use actual results of Plaintiffs’
experts’ “simulated plans,” or the actual “standdestiation” of the simulated plans.

588. Instead, Dr. Thornton created her own fictitioustialbution of the predicted
number of Democratic seats won under a nonparpian using a “binomial distribution.” She
then calculated the “standard deviation” of her amamufactured distribution, and used that
made-up standard deviation to assess statistgafisance. SeePX551 at 10 (Pegden Rebuttal
Report). Dr. Thornton used this binomial-distribatmethodology as the foundation for her
criticisms of all three of Plaintiffs’ simulatiorxperts. LDTX286 at 22; Tr. 1685:9-22.

589. Dr. Thornton’s binomial-distribution methodologyussupported and wrong.
When confronted with the obvious flaws in usingirgolmial distribution in the redistricting
context, Dr. Thornton was evasive and nonresponsigea result, her testimony concerning
statistical significance is entitled to no weight.

590. Contrary to Dr. Thornton’s approach, the distribatof districting maps is not a
binomial distribution, and thus it is wholly inampriate to use a binomial distribution in the
redistricting context. It is undisputed that adsmal distribution applies only when two
conditions are met: (1) each trial (in this cass;h House or Senate district) is independent of

one another; (2) each trial has the exact samepege chance of producing a particular
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outcome (in this case, that a Democrat wins thiictls Tr. 1669:4-8, 1676:1-5 (Dr. Thornton);
Tr. 1378:24-1382:2 (Dr. Pegden); PX551 at 10 (Pediebuttal Report); PX487 at 11-12
(Mattingly Rebuttal Report); PX123 at 171-72 (Clbuttal Report). Thus, the classic
example of the binomial distribution is a coin fllgecause the likelihood of landing on heads on
any flip of a coin is independent of the resulewéry other flip, and the percent chance of
landing on heads is the same in each flip (50%).1869:11-1670:5; LDTX 286 at 21.

591. By applying a binomial-distribution methodology,.Ohornton assumed that
district elections, like coin flips, are indepentleheach other, and also that Democrats have the
same chance—specifically, a roughly 40% chance—ofilvg each and every district House or
Senate district, no matter where in North Carallmadistrict is located. Tr. 1670:6-1671:2 (Dr.
Thornton);seeTr. 1381:15-1382:2 (Dr. Pegden); PX551 at 10 (Pedriebuttal Report); PX487
at 11-12 (Mattingly Rebuttal Report); PX123 at I77Z2{Chen Rebuttal Report).

592. Both assumptions are obviously incorrect in thasteidting context. First, unlike
a coin flip, each House (or Senate) district isindependent of one another. Tr. 1379:22-
1381:10 (Dr. Pegden); PX551 at 10 (Pegden ReldRépbrt). In a given county grouping, if a
particular set of Democratic voters is placed ie district, then those voters cannot be put in
any other district in the groupindd. The partisan makeup of the districts are thuertwined
and not independent of one another; increasinguingber of Democratic voters in a particular
district necessarily decreases the number of Deaioaroters in neighboring districtsd.

593. The second assumption underlying Dr. Thornton’etmial distribution—that
Democrats have the exact same percentage chamgenig each House (or Senate) seat—is
equally contrary to reality. Dr. Thornton assunfesexample, that Democrats have the same

percentage chance of winning a House district ik®\@ounty as in Caldwell County. Tr.
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1381:15-1382:2 (Dr. Pegden); PX487 at 11-12 (MglyifrRebuttal Report); PX123 at 171-72
(Chen Rebuttal Report). As any resident of Nordinaina knows, that is certainly not the case.

594. A simple example illustrates these fundamentaldlawDr. Thornton’s analysis.
In the Alamance County House grouping, there acedistricts of roughly equal population.
Assuming, as a hypothetical, that Republicanswiil 60% of the total vote across the County
in a particular election, it is mathematically inggle for Democrats to wimoth districts in the
election. Tr. 1673:14-19. But under Dr. Thorn®hinomial-distribution methodology,
Democrats will win both districts 16% of the time-edause she assumes that Democrats have an
equal and independent 40% of winning each of tleedistricts. Tr. 1671:10-1%ee alsdrr.
1379:19-1380:10 (Dr. Pegden). When asked abogibtincross examination, Dr. Thornton
repeatedly asserted that she did not “understdmdiliistration. Tr. 1671:3-1673:13.

595. Dr. Thornton’s binomial-distribution methodology sveecently rejected by a
federal court in a partisan gerrymandering casehio. There, as here, Dr. Thornton used a
binomial distribution in her expert analysis on aktlof the Republican legislative defendants,
and the three-judge federal district court rejed¢tedanalysis. The court stated: “Dr. Thornton
also performed her own analysis using a binomgtridution, but we do not give any weight to
that analysis.”Ohio A. Philip Randolph Inst. v. Household873 F. Supp. 3d 978, 1056 (S.D.
Ohio 2019);seeTr. 1673:20-1674:20. The court explained thatornton’s binomial-
distribution analysis “incorporates yet anothedtiaassumption that each district has a 51%
chance of being won by a Republican because Reaumsliwon 51% of the congressional vote
across the State; this assumption does not comjithrbasic understandings of congressional

elections, i.e., that although some districts magbdmpetitive (a 51% Republican to 49%
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Democrat district), other districts lean heavilyfavor of one party or the otherOhio A. Philip
Randolph Inst.373 F. Supp. 3d at 105€eeTr. 1677:7-1678:15.

596. While Dr. Thornton claimed that her use of a binalmdistribution here is
“different from the Ohio case,” Tr. 1675:18-19, f@eurt disagrees and finds that Dr. Thornton’s
methodology here suffers from the same flaws idiedtby the federal court in the Ohio case.
Assuming that districts are independent, and tleah@rrats have a roughly 40% chance of
winning every House and Senate district, does aotport with basic understandings and reality
of North Carolina House and Senate elections. TBornton could not identify literature or
precedent supporting the use of a binomial distiolouin a redistricting context. Tr. 1680:6-14.

597. Dr. Thornton’s use of a binomial distributions slkeglrher entire statistical
significance analysis. Due to the independenceeguidl| probability assumptions, the binomial
produces a much wider distribution of the numbepasdsible districts Democrats could win in
the House or the Senate than the actual distribymiioduced by each expert’s simulations. That
wider distribution in turn results in Dr. Thorntestimating much larger standard deviations than
the actual standard deviations of each expert’silait®ed plans, allowing Dr. Thornton to claim
that the enacted plan is less than two standanatitavs from each expert’s average simulation
and therefore purportedly not a statistically digant outlier. LDTX286 at 25-36. For instance,
in Dr. Chen’s House Simulation Set 1, his simulatexgps produce a range of results from 43
Democratic districts to 51 Democratic districtstha®0 percent of those results between 45 and
48 Democratic districts, whereas the enacted 2GiLisel plan produces only 42 Democratic
districts—an extreme outlier, completely off thetdbution. PX234; Tr. 1647:16-1648:16. The
actual standard deviation of Dr. Chen’s House Satmrh Set 1 is 1.36 seats, and the enacted

plan is more than three standard deviations fraratlerage simulated plafd. But Dr.
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Thornton’s binomial distribution suggests that Denads could win as few as 30 districts and as
many as 63, and has a fictitious standard deviatidn34 seats. PX123 at 170-76.

598. Similarly, Dr. Thornton’s binomial distribution mompletely different from the
actual distribution of simulated plans she creatsidg a modification of Dr. Pegden’s computer
code. For the House, while the simulations geedrbetween 46 and 50 Democratic seats, Dr.
Thornton’s binomial distribution generated betw88&mand 60 Democratic seats and a much
larger standard deviation. Plaintiffs’ Exhibit 5%dfigure from Dr. Pegden’s rebuttal report,
depicts these dramatic differences:

Figure 1.3: The binomial distribution is not a reasonable approximation of the map distribution

{House)

| i

Mhe gray bars soain show the distibution of Dro Thorton's simulated Honse plans, with respect to
seat connts using the 2006 AG race. Dr. Thoroton's statisticsl significance annlysis based on the
Brinomial test would vequire random House maps to o distributed instead ss the bloe bars, whicl plot
the binmuial distribution used by Dro Thormton's test.

599. Dr. Thornton’s binomial distribution likewise is pletely different from the
actual distribution of simulated plans created lbyNdattingly. PX495. When Dr. Mattingly
used the “actual distribution” of his results tdccéate statistical significance as opposed to Dr.
Thornton’s “grossly inaccurate seat distributiolne’ found that the enacted maps are “well

outside two or three standard deviations” and aréréme outliers.” PX487 at 11-12.
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600. Dr. Thornton made other significant methodolog&abrs in her analysis of
statistical significance. For instance, in modifyiDr. Pegden’s computer code to generate
simulated plans of her own, Dr. Thornton used theng command and froze every single
district drawn in 2011 and left unchanged in 2017. 1363:7-1364:8 (Dr. Pegden); PX551 at 6
(Pegden Rebuttal Report). Dr. Thornton’s suggaedtiat she intended to freeze the 2011
districts, Tr. 1666:16-21, is not credible, parlacly given that her report nowhere mentions this
decision and in fact claims that it is analyzing éntire enacted map—all 120 House districts
and all 50 Senate districts. LDTX286 at 75 (thl. 3

601. Dr. Thornton's freezing errors ran in both direaso In her report, Dr. Thornton
presented a highly misleading graph purportinghtmasdifferences in Democratic vote share
between the enacted plans’ districts and the distshe drew using her modified version of Dr.
Pegden’s code. The evident goal of these chartled-tiComparison of the Enacted Plan and
the Average Across Dr. Pegden’s Simulations fornB¥@n-FrozenHouse [and Senate]
District’—was to suggest that the vote shares enghacted districts were not markedly different
from those in the nonpartisan simulations. LDTX28@8-29 (emphasis added). But Dr.
Thornton’s charts included many districts thetrefrozen on account of the Whole County
Provision, which misleadingly suggested a high degf similarity between the enacted plan
and the simulations. Tr. 1680:24-1684:9. Dr. Regdointed out a host of other problems with
this chart—e.g, using thick lines, stretching the data out oveuanecessarily long vertical axis,
and needlessly connecting the datapoints using, lelewhich served to obscure the significant
gaps in vote share between the enacted and simwateicts. Tr. 1391:6-1395:19.

602. Setting aside all the flaws in her analysis, Droffthon’s results show a

statistically significant difference between thaeted 2017 Plans and the simulated plans she
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created using a modification of Dr. Pegden’s cods.shown in Dr. Pegden’s rebuttal report,
only 0.001% of Dr. Thornton’s simulated plans aser@publican-favorable as the enacted
House plan, and only 0.182% of Dr. Thornton’s semed plans are as Republican-favorable as
the enacted Senate plan. PX551 at 8-9 (PegderttdeReport); Tr. 1369:4-1371:18.

603. Thus, as flawed as Dr. Thornton’s analysis wasyésults were still consistent
with the conclusions of Plaintiffs’ experts. TAQD:10-21 (Dr. Pegden).

b. Dr. Brunell

604. Legislative Defendants offered expert testimonyrfrior. Thomas Brunell to
criticize the simulation methods of Drs. Chen, Muagly, and Pegden. LDTX291. But Dr.
Brunell appeared to have failed to read or undedgstiae reports of Plaintiffs’ experts, and his
criticisms were unpersuasive, factually inaccuratel sometimes inconsistent with testimony he
has given in prior cases. Dr. Brunell offered pman on whether the 2017 Plans are partisan
gerrymanders. Tr. 2316:10-12. The Court assignweight to Dr. Brunell's testimony.

605. Dr. Brunell testified that Plaintiffs’ experts hamet shown “what is too much
politics in this political process.” Tr. 2306:28@7:2. But this view contradicts Dr. Brunell's
own expert analysis and conclusions in a prior.cas€011, Dr. Brunell opined as an expert
witness for the Nevada Republican Party that $tglislative maps were excessive partisan
gerrymanders—based on an analysis less robusthbamalyses of Plaintiffs’ experts here. Tr.
2337:5-2338:23. Using two statewide elections,BEdunell conducted a uniform swing analysis
and concluded that the maps at issue gave Demd@f%if the seats when Democrats won
only 50% of the votes statewide. Tr. 2340:16-2343r. Brunell concluded exclusively on the
basis of that analysis that the maps were “untand showed “heavy pro-Democratic bias™—
“clearly a pattern of partisan bias, i.e., gerrydenng.” Tr. 2342:4-2345:11. Dr. Brunell

further opined, again based solely on his unifowmng analysis and the disconnect between
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Democrats winning 60% of the seats with only 50%hefstatewide vote, that he could be
“absolutely conclusive” that the maps were not petisan gerrymanders, but a “leading
candidate for gerrymander of the decade.” Tr. 2B32346:15.

606. In this case, Dr. Brunell conceded that Plaintiffigperts’ analyses—using both
uniform swing analysis and actual results of psi@tewide elections—demonstrated that when
Republicans get 50% of the votes in either charobdre General Assembly, they win at least
60% of the seats. Tr. 2346:16-2350:2. Under DunBH's own approach, the Court can find
“absolutely conclusive[ly]” that the 2017 Plans shtheavy pro-[Republican] bias” and are not
just “unfair” but a “leading candidate[s] for gemmgnder of the decade.” Tr. 2350:3-8.

607. The Court also rejects Dr. Brunell's testimony thiaulation methods for
evaluating partisan gerrymandering have not be#icisutly vetted by academics and courts.
Tr. 2292:15-2293:23. Dr. Brunell testified on direxamination that he was unaware of any
peer-reviewed political science papers that prosideasis” for “using [simulations] as an
evaluation for partisanship.” Tr. 2293:11-17. tdstified that a 2013 paper by Dr. Chen and Dr.
Jonathan Rodden “uses simulations, | think,” “[dfuterms of using it as an evaluation for
partisanship, | don’t think there have been anyhsudlications yet.” Tr. 2293:11-17. Then on
cross examination, Dr. Brunell falsedgniedmaking the statement he had made on direct. Tr.
2307:14-17 (“Q: [Y]ou said that you did not belietwt there were any peer-reviewed political
science publications ... using simulations to meaparésanship; correct? A: | don't think
that’s what | said.”). Dr. Brunell admitted th&et2013 Chen and Rodden paper was in fact a
peer-reviewed political science paper that “usesikition techniques to measure partisanship.”
Tr. 2307:19-2308:55eePX1 at 179. Dr. Brunell then acknowledged thatvias simply

unfamiliar with three other peer-reviewed politisailence papers by Dr. Chen published
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between 2015 and 2017 that use computer simulattoegaluate partisan gerrymandering. Tr.
2308:10-2309:9; PX1 at 180. And Dr. Brunell waaware that Dr. Pegden’s paper on using
simulations to measure gerrymandering, publisheétarProceedings of the National Academy
of Sciences, was peer reviewed by a political $menTr. 2309:12-22seeTr. 1413:7-16.

608. Dr. Brunell was also unfamiliar with court decissoapproving the use of
simulations to measure partisanship. He testdiedirect that “we’ve only just started to see
[simulations] used in law suits,” Tr. 2292:24-22B3Xhat simulations therefore “may not be
ready for prime time yet,” Tr. 2292:22-24, and thathimself did not learn about the simulation
method until 2017 or 2018, Tr. 2293:7-10. In faxiywever, as he acknowledged on cross-
examination, multiple courts have credited simolagi by Drs. Chen, Mattingly, and Pegden as a
method of establishing whether a particular mag pgrtisan gerrymander. Tr. 2310:8-2312:1.
Dr. Brunell was “unaware” that the Fourth Circuiedited Dr. Chen’s simulations in a 2016
decision, in a gerrymandering case filed in 20I8.2311:4-2312:1see Raleigh Wake Citizens
Ass’n v. Wake Cty. Bd. of Electio@27 F.3d 333 (4th Cir. 2016). The court rejeqisgtisely
the criticism Dr. Brunell makes here, namely that Chen’s simulations “ignor[ed]
partisanship.” Tr. 2311:17-268ee Raleigh Wak&27 F.3d at 344.

609. Like the Fourth Circuit, this Court rejects Dr. Bell's testimony that simulated
maps are only useful if the algorithm draws “pamislistricts” as opposed to “nonpartisan
districts.” Tr. 2278:13-20, 2280:4-16. Dr. Bruretknowledged that the 2017 Plans were
drawn for partisan gain, but argued that simulatioan tell if an enacted map is an “extreme
partisan outlier” only if the simulations includerse level of partisanship. LDTX219 at 3; Tr.
2278:13-20; 2280:4-16. Dr. Brunell's criticismsssithe point. Dr. Mattingly’s and Dr. Chen’s

simulationsquantifythe effects of the gerrymandering and how extrénse Both find that the
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enacted plans are outside the entire distributidher simulated plans—sometimes by many
seats. For instance, Dr. Chen found in his unifanalysis that, in electoral environments
corresponding to a 52.42% statewide Democratic séee, Democrats win 11 to 12 fewer seats
in the House and 3 to 4 fewer seats in the Sehatethey would typically win under the
simulated plans. PX1 at 34, 65 (Chen Report). M&xttingly found similar results. PX359 at 12
(Mattingly Report); PX487 at 25 (Mattingly Rebutiéport).

610. In any event, Dr. Pegden’s analysis proves thaR@i& Plans are extreme
partisan outliers even in comparison to ofhetisanmaps. Although Dr. Brunell criticized “all
three of” Plaintiffs’ simulation experts for usifigonpartisan districts” as the point of
comparison, Tr. 2277:13-20, this fundamentally mdserstands Dr. Pegden’s methodology.

Dr. Pegden started with the enacted plan and maedguwence of small random changes,
observing how those changes affected the partisaracteristics of the plan. Tr. 1304:3-1305:7,
PX515; PX519. Dr. Pegden’s comparison maps thiesrfat supposed to be neutral comparison
maps drawn from scratch of North Carolina,” andeieagainst a set of extremely similar maps
which were generated from the enacted map and vdfiate all sorts of qualities with the
enacted map, the enacted map is still an extreriercu Tr. 1304:14-1305:7. Dr. Pegden’s
comparison maps are “tied strongly to the enactap’rand “baked” in all sorts of intentional
partisan choices by the mapmaker. Tr. 1405:1-4862-19. This makes it all the more
remarkable that the enacted plans are such outlidnis analysis, even against this very similar
comparison set. Tr. 1315:22-1316:2.

611. The Court declines to credit Dr. Brunell's opinifmn the additional reason that,
when Dr. Brunell himself was asked to assess Egislative maps to determine whether they

were gerrymanders in a different case on behali@Nevada Republican Party, Dr. Brunell
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concluded that the enacted maps at issue werenex{partisan gerrymanders without comparing
those maps to other “partisan” maps. Tr. 234246255.

612. The Court gives no weight to Dr. Brunell’s critigis of uniform swing analysis.
Dr. Brunell stated in his report that uniform swigglysis is “not reliable,” LDTX291 at 4, and
he testified that the assumption of uniform swinglgsis was “clearly wrong,” Tr. 2289:14-22.
But again, when Dr. Brunell was evaluating partisas in the Nevada case in 2011, he testified
that uniform swing analysis allowed him to be “dbsely conclusive” in finding legislative
maps to be heavily biased and gerrymandered. 3b1:29-2352:7.

613. Dr. Brunell's report and testimony contained nunusretatements that were
verifiably erroneous and reflect a failure to readinderstand the work of Plaintiffs’ experts.
Dr. Brunell's report falsely asserts that Dr. Pagtlese[d] the results of just two elections for his
simulations” and that “both of them have Democraticners.” LDTX291 at 15. In fact, Dr.
Pegden used six elections, two of which—2012 Lieam¢ Governor and 2014 U.S. Senate—had
Republican winners. PX508 at 34-37. On the stBmndBrunell attempted to justify his false
assertion by asserting, again incorrectly, thatHagden “does some quick checks with other
elections in his appendix, but he only uses [] edextions for his full simulation,” that he “uses
one particular metric ... but not all of it,” arttht he did not use “the four additional electiams i
his appendix to perform his entire statewide analysTr. 2323:1-15. In fact, Dr. Pegden re-ran
his entire statewide analysis using all six eleioPX508 at 34-37 (Pegden Report).

614. Dr. Brunell wrote in his report that he was “cordd$ by aspects of Dr. Pegden’s
analysis that were clearly explained in Dr. Pegslémtial report. Tr. 2318:19-2319:24. Dr.
Brunell criticized Dr. Pegden for failing to expledhow many changes he made to the enacted

map before comparing the simulated maps to thetethawap, LDTX291 at 13, but Dr. Pegden’s

242



report made clear that he evaluated the partisamglthe new map afteverystep, meaning
every swap, PX508 at 5. Dr. Brunell also criticiZer. Pegden for purportedly failing to explain
terms like “fragility” and “carefully crafted,” Tr2320:8-18, but Dr. Brunell had overlooked the
sections of Dr. Pegden’s report specifically defqnthose terms, Tr. 2321:15-2322:2.

615. In criticizing Dr. Chen’s application of the Adopt€riteria, Dr. Brunell testified
that Dr. Chen’s “programmatic algorithm ... maximizggraphic compactness,” Tr. 2295:10-
16, but in fact Dr. Brunell had not reviewed Dr.€dls code, Tr. 2333:23-25, and he got it
wrong, Tr. 262:24-263:12. When confronted withdnsor, Dr. Brunell shifted his criticism on
the stand to say that whether Dr. Chen maximizexdpeaztness did not matter because Dr.
Chen’s “algorithm” was “different from the legisie criteria” in unspecified other ways
relating to splitting VTDs. Tr. 2334:6-13. But.Brunell “didn’t know” how Dr. Chen’s
algorithm “worked” with respect to other issues, 2297:9-14, and he did no work to determine
whether a different weighting would have affected Ohen’s conclusions, Tr. 2334:18-21.

616. Dr. Brunell's report inaccurately criticized Dr. Miagly and Dr. Pegden for
failing to preserve incumbents, when both ran satoms that avoided pairing incumbents.
LDTX291 at 3; Tr. 2326:13-25; Tr. 2329:2-5.

617. The Court is troubled by Dr. Brunell's repeatedsdimbling on the stand to avoid
admitting that he made mistakes in his rep&we, e.g.Tr. 2325:24-2326:12.

618. The Court rejects Dr. Brunell's testimony that smulated maps are not proper
comparisons to the enacted map to the extent theywytpreserve the “core” of an incumbent’s
district. Tr. 2283:21-2284:19. But Dr. Brunelkaowledged that he had “no idea if and to what
extent core preservation was used” in the enactgy iir. 2329:21-2330:1, and no other witness

testified that the 2017 Plans preserved districe£o And neither Dr. Brunell nor any other
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witness for Legislative Defendants analyzed wheghleypothetical effort to preserve district
cores could explain the extreme partisan biasar2017 Plans. In fact, as Representative Lewis
explained, the Adopted Criteria’s incumbency protecprovision referred only to “not pair[ing]
incumbents unduly’—not core preservation. PX6032#. As Dr. Brunell acknowledged, core
preservation also can be a partisan criterion2382:12-25, and is particularly inappropriate
where, as here the prior plan was an unlawful fg@erymander, Tr. 2333:1-12.

619. In any event, Plaintiffs proved that a hypothetietfdrt to preserve the “cores” of
an incumbent’s district could not explain the erdgblans’ extreme partisan bias. Dr. Pegden’s
simulations preserved the “cores” of each incumbearior district. Tr. 1316:24-1317:10 (Dr.
Pegden)seeTr. 2330:16-19; 2333:13-18.

620. The Court gives no weight to Dr. Brunell's testingdhat Figure 8 and Figure 20
of Dr. Chen’s report do not show that the enactad [ an “outlier.” Tr. 2302:12-2303:15.
Figure 8 of Dr. Chen’s report shows at least a-figat difference between the bulk of his House
simulations and the enacted plan, and shows tharhcted plan is off the distribution
entirely—it elects fewer Democrats than 100% ofdmsulated plans. PX1 at 48 (Chen Report).
The Court rejects Dr. Brunell's testimony that\efseat difference is only a “slight[]”
difference. Tr. 2302:24-2303:2. Likewise, Figafeof Dr. Chen'’s report shows a two-seat
difference between the typical result of his Sesateulations and the enacted plan, and again
shows that the enacted plan is off the distribugntirely—it elects fewer Democrats than 100%
of his simulated plans. PX1 at 48 (Chen Repddt). Brunell also speculated that changing Dr.
Chen’s criteria “could shift this over and thersthiouldn’t be an outlier at all,” Tr. 2303:4-9,
but the Court gives no credit or weight to Dr. Bzlils untested conjecture. The Court likewise

rejects Dr. Brunell's testimony about Plaintiffsxiibit 48, which is Figure 28 of Dr. Chen’s
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report and shows cracking and packing in the CulabdHouse grouping. PX1 at 93. Dr.
Brunell testified that this figure did not show tlieacted plan to be an “outlier” because “the
enacted districts are in the gray clouds,” Tr. 23621, but in fact the figure demonstrates that
two districts (HD-45 and HD-43) are entirely outsithe “gray clouds” and show more cracking
(HD-45) and packing (HD-43) of Democrats that 108Pthe districts in Dr. Chen'’s simulations.
PX1 at 93. The Court finds these plainly incor@sdertions by Dr. Brunell troubling.

C. Dr. Hood

621. Legislative Defendants offered the testimony of ErV. (Trey) Hood Il to
respond to Plaintiffs’ experts Dr. Cooper and Dne@. LDTX 284; Tr. 2037:21-2038:3. In
particular, Dr. Hood testified about the suppos®éd of the Whole County Provision and 2017
Adopted Criteria in limiting the mapmaker’s disaoetin drawing the 2017 Plans, the results of
the 2018 elections, and North Carolina’s politigabgraphy. Dr. Hood’s testimony was not
credible, persuasive, or even relevant; the Cauesgt no weight.

622. Dr. Hood’s expert testimony has been rejected lwtsan numerous prior
redistricting and other voting rights cas&ee, e.g.Tr. 2095:6-2096:9 (in recent Ohio partisan
gerrymandering case, stating that Dr. Hood drewn&saapt comparisons”); Tr. 2096:14-24 (in
Texas voter ID case, stating that Dr. Hood'’s testignand analysis was “unconvincing” and
given “little weight”); Tr. 2096:25-2097:19 (in Azona voting rights case, “afford[ing] little
weight to Dr. Hood’s opinions” “[flor a number céaisons”); Tr. 2097:22-2098:6 (in Georgia
voter ID case, finding that “Dr. Hood’s absenteéng analysis is unreliable or not relevant to
the questions the court must resolve”); Tr. 209839in Ohio case involving absentee ballots,
affording Dr. Hood'’s opinions “little weight”); Ti2098:22-2099:6 (in recent Virginia racial
gerrymandering case, stating: “We do not creditHiyod’s testimony for several reasons.”); Tr.

2099:8-2100:1 (in Ohio voting rights case, findbg Hood’s views “of little value,” and
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explaining that “Dr. Hood’s testimony and repor ar large part irrelevant to the issues before

the court and also reflected methodological ertlweis undermine his conclusions”).

623. Dr. Hood did not offer—and does not have—any methagly for determining
whether or not a map was drawn to create a pategsamor bias. Tr. 2078:1-2079:3.

624. Dr. Hood'’s testimony supports the view that theoted plans were drawn
intentionally to favor Republicans. Dr. Hood geailgragreed that “the party that controls the
legislative process is going to make the mapsei favor,” and that the enacted plans “were
drawn to favor Republicans” using prior electiosults. Tr. 2079:4-2082:20.

(1) Dr. Hood'’s testimony about the redistricting pros@s
North Carolina was unpersuasive

625. Dr. Hood testified that the 2017 redistricting vea$airly formulaic process”
because the Whole County Provision and 2017 Adotédria “really limits the discretion, to a
large extent, of the map drawers.” Tr. 2038:4-2039L.DTX284 at 9-10 (“[T]he process is
quite constrained, which greatly limits the abilitfymap drawers to create districts where
partisan motives predominate.”). But Dr. Hood dadwork to determine whether any of those
criteria actually prevented the mapmaker from geagdering the enacted plans to advantage
Republicans. Tr. 2077:10-15.

626. Dr. Hood’s assertion that the Adopted Criteria “stnained” the “map drawer” is
incorrect. The Adopted Criteria were not passethkyHouse and Senate Redistricting
Committees until August 10, 2017. As discussedweDr. Hofeller had completed much of the
General Assembly’s eventually enacted House andt8elistricts by June 2017, a month and a
half before the Adopted Criteria were passkdra FOF § G.1. Logically, Dr. Hofeller could

not have been following the Adopted Criteria whenaas drafting these districts by June 2017.
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627. Dr. Hood’s conclusions regarding the Adopted Ciatare further undermined by
the Hofeller files showing that Dr. Hofeller vioéat the Adopted Criteria’s prohibition against
any “consideration of racial datalhfra FOF 8 G.2. When presented with Dr. Hofeller’sdil
reflecting the percentage of black voting age pafh (BVAP) by district, Dr. Hood testified
that he had not seen then. Tr. 2088:2-2089:13.

628. Dr. Hofeller’s files further refute Dr. Hood’s as8ens that the 2017 redistricting
process was “quite constrained” and that it isicliff to prove the partisan intent behind the
2017 Plans. PX123 at 48-49 (Chen Response Repldrgse files show Dr. Hofeller’s
continuous efforts and exercise of his discret@draw the district lines to maximize
Republican advantage within the confines of the WI@bunty Provision, including various
drafts that considered alternative possible distigs. SupraFOF § B.2.b.

(i) Dr. Hood'’s testimony about the 2018 elections was
unpersuasive

629. For his analysis of the 2018 election results,Hiyvod compared the number of
seats Democrats actually won in 2018 to the nurdiséricts in Dr. Chen’s simulated plans that
lean Democratic using the 2010-2016 compositestdéeelection results. Tr. 2083:14-25. But
that is an apples-to-oranges comparison, becaas20tt8 elections were different than the 2010-
2016 composite statewide election results. Tr42D8. In the 2010-2016 composite statewide
election results, the Democratic vote share is%7 Whereas the 2018 were obviously a far more
favorable environment for Democrats. Tr. 2084:42-2

630. Dr. Hood made no attempt to perform an apples-fdegpcomparison by
comparing the actual 2018 election results undeettacted 2017 Plans to the performance of

alternative nonpartisan plans under the 2018 electsults. Tr. 2084:25-2087:19.
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(i) Dr. Hood’s testimony about North Carolina’s polaic
geography was unpersuasive

631. Dr. Hood's analysis of North Carolina’s politicaé@graphy is unpersuasive and
unhelpful because Dr. Hood did not attempt to aetee whether the Republican lean in the
enacted 2017 Plans can be explained by politicadgghy. Tr. 2094:18-21. By contrast, Dr.
Hood agreed that the work of Drs. Chen, Mattinglyd Pegden does address whether political
geography could explain the extreme partisan lé&neo2017 Plans. Tr. 2094:22-2095:2.

For his analysis of political geography, Dr. Hoodlgzed how the partisan makeup of the State
of North Carolina would change if its six largestuaties were removed. Tr. 2089:14-17;
LDTX140. But it is not possible to remove any cbes from North Carolina, much less the six
largest counties. Of course, hypothetically remguNorth Carolina’s six largest counties would
make the state “[m]uch more rural” and much morpuRdécan-leaning, just as would removing
New York City from the State of New York. Tr. 2088-22. But that proves nothing of
relevance to the legal and factual issues in téeC

d. Dr. Barber

632. Intervenor Defendants’ expert, Dr. Michael Barlwdfered no opinion as to
whether North Carolina’s state legislative distrieaps were gerrymandered or whether North
Carolina’s General Assembly was “out of step” vitte North Carolina electorate in terms of its
partisanship and political ideology, instead segkinly to rebut Dr. Cooper’s analysis. The
Court finds that Dr. Barber’s criticisms of Dr. Gm’s analysis are unreliable, incomplete, or
largely irrelevant to the factual determinations @ourt must make.

633. At the outset, the Court notes that Dr. Barberjsegise is of limited value given
that none of his academic research or publishédestconcern redistricting or North Carolina,

nor was redistricting in North Carolina “somethifing] had given a lot of thought to” before
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being retained by Intervenor Defendants in thigcakr. 2169:19-2170:19. Dr. Barber freely
admitted that he was not an expert on North Caaipolitical geography, nor had he spent
time in North Carolina other than two vacationshia Outer Banks and one visit to Duke’s
campus. Tr. 2168:12-2169:13, 2216:4-8. Most irtgualy, Dr. Barber did not analyze the
specific district boundaries or county groupings @ourt is reviewing and he could not
comment on any of Dr. Cooper’s extended analysth®@packing and cracking of Democratic
voters in those districts and county groupings. ZIA7:24-2118:1, 2213:25-2214:15.

634. The majority of Dr. Barber’s testimony concerned tpinions Dr. Cooper
offered regarding the aggregate political ideolofthe North Carolina electorate and that of the
General Assembly, including Dr. Cooper’s comparibetween the two. Dr. Barber provided no
independent measure or opinion on the politicablmigy of North Carolina’s citizens, but he
criticized Dr. Cooper’s characterization of Northr@lina’s electorate as “moderate” because
“moderate can mean a few things” and because tlaeséés relied upon by Dr. Cooper were
allegedly unsuitable for answering this questidn. 2140:2-4, 2140:22-23, 2190:22-25. Dr.
Barber’s criticisms of Dr. Cooper’s data sets argely technical and theoretical, and do not
assist the Court in its determination of whether@eneral Assembly is out of step with the
policy preferences of North Carolina’s voters.

635. Ultimately, Dr. Barber did not dispute that NorthrGlina voters could be
described as “moderate” or that North Carolina ddad described as a “purple state,” testifying
instead that “we don’t know.” Tr. 2192:11. Theutiodoes not share Dr. Barber’s skepticism.
Dr. Cooper, an expert with a specialty in Northdliaa politics, offered his credible opinion of
North Carolina’s ideological and partisan compositiusing authoritative data sources to

measure citizen and legislature ideology and drgwseful comparisons to other states. Tr.

249



872:23-876:22 (Dr. Cooper); PX253 at 9-13 (Coopepdtt). Unlike Dr. Cooper, Dr. Barber

did not try to measure the North Carolina elecesaideological composition, despite the fact
that Dr. Barber admitted he has measured the idealbcomposition of other states’ electorates
in his academic research. Tr. 2192:23-2193:12.

636. Dr. Barber’s testimony provides limited, if any,lva given that he did not offer
any opinion about whether the “gap” between thécggreferences of North Carolina’s citizens
and those of the General Assembly actually exi$ts.2194:4-17. Dr. Cooper’s opinion
regarding such a gap was based not only on theumesasf political ideology described in his
testimony and expert report, but also Dr. Coopanissiderable expertise in North Carolina
politics. Tr. 848:12- 853:2; PX253 at 1-2, 4-5,(Cdoper Report); PX254. Conversely, Dr.
Barber acknowledged he has never studied or arthNpeth Carolina politics, elections,
polling, or the policy issues that North Carolir@ers “care about” or for which they may hold
preferences. Tr. 2194:22-25; 2195:22-25; 21971882/. Nor has Dr. Barber analyzed the
policy issues upon which the North Carolina GenAsslembly may act. Tr. 2197:1-9.

637. Dr. Barber’s opinions regarding the extent to whaelnrymandered districts can
account for a gap between the policy preferencélseotzeneral Assembly and the electorate are
also unhelpful. As an initial matter, Dr. Barbekaowledged that redistricting is a factor in the
partisan composition of the General Assembly aatl ithyou drew boundaries in a different
way, you'd get different results.” Tr. 2175:12-1Ih fact, during his testimony, Dr. Barber
referenced &Vashington Postp-ed he authored stating, “clearly there wasygesndering,
especially by the Republican controlled legislasurethe 2011 redistricting.” Tr. 2188:20-24.

But unlike Dr. Cooper and Plaintiffs’ other expeids. Barber does not offer any analysis of
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how large a factor redistricting is or whether [gam gerrymandering accounts for the current
composition of the General Assembly. Tr. 2176:80-2203:5-21.

638. While Dr. Barber suggested that “longer term trémae a larger factor than
redistricting in the number of seats held by theigsin the General Assembly, Tr. 2174:24-
2175:3, besides tracking General Assembly elecBsnlts on a chart, he performed no “election
specific analysis.” Tr. 2179:3-8. Dr. Barber vweware of the context or circumstances
surrounding any of North Carolina’s election cyclesluding key efforts such as the
Republican Party's REDMAP project. Tr. 2181:1-8.(Barber), Tr. 867:8-18 (Dr. Cooper).

Dr. Barber also acknowledged that his opinions vwetenformed by any knowledge of Dr.
Hofeller’s role in North Carolina’s 2011 and 20 Edistrictings, nor did Dr. Barber review any
of Dr. Hofeller’s files. Tr. 2186:22-2187:20.

639. Dr. Barber also sought to rebut opinions Dr. Coayfared regarding the gross
disproportionality between Democratic seat shackthe Democrats’ statewide vote share in the
General Assembly after the 2011 redistricting. Barber observed that “it’s actually not as rare
as you might think” that a party wins a majoritymates for the North Carolina House or Senate
statewide, but only a minority of seats. Tr. 22492150:2. But since Dr. Barber did not
analyze the extent to which any of these instan€gsoss disproportionality between votes and
seats were attributable to gerrymandered distoanhdaries, his analysis is not useful to the
Court. Indeed, Dr. Barber admitted that it was{meossible” that those instances from 2002-
2006 where the Democrats won a minority of theestate vote and yet a majority of seats in a
chamber of the General Assembly “could have beeaus®e the Democrats did a good job of

gerrymandering the maps that were in place duhogd elections.” Tr. 2203:12-16.
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640. In support of his opinion regarding the translatidrseats from votes, Dr. Barber
created a chart providing the “absolute differenogiercentage between the vote share and seat
share for each party in House and Senate elections 1994. IDTX23. But as Dr. Barber
acknowledged, the greatest difference betweendhmeptage of Republican vote share and seat
share in the House occurred in the 2012 electigt, gfter the 2011 redistricting. Tr. 2207:3-12.
The difference in the Senate between the percemtiagepublican votes received and seats won
was also relatively large in 2012, and represeatsgnificant increase from the 2010 election,
just before redistricting. Tr. 2207:13-22. If &myg, Dr. Barber’s analysis suggests that the
2011 redistricting led to more disproportionaligtiveen votes cast and seats won, as Dr. Cooper
observed. Tr. 2207:23-2212:16.

641. Finally, Dr. Barber noted that there is “acadenesaarch that points to political
party geography as an important factor in repregemt and legislatures,” suggesting that the
geographic distribution of voters “is somethingttslaould be investigated” in this case. Tr.
2152:10-14. Specifically, Dr. Barber reference2Da3 article co-authored by Plaintiffs’ expert,
Dr. Chen, focused on the political geography otiBand Florida’s congressional districts, an
article in which Dr. Chen used simulations to measuhether political geography created a
natural advantage for Republicans in redistrictm§lorida. Tr. 2153:2-24. Despite
acknowledging that Dr. Chen’s co-authored 201%lardid not include any analysis of North
Carolina (Tr. 2153:25-2154:2), Dr. Barber testiftedt the article “invites the question as to
what it would look like if we looked to see if thislationship also existed in North Carolina.”

Tr. 2154:5-7, 2218:13-2219:15.
642. While Dr. Barber invited an analysis of North Canals geographic distribution

of voters similar to what Dr. Chen had done forrigla in his 2013 paper, Dr. Cheid perform
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that analysis in this case and concluded that INGarolina’s political geograprdoes not
account for the extreme partisan bias of the edamens. Tr. 2219:11-2220:21. Similarly, at
the time he conducted his analysis and arrivetleabpinions he offered regarding the potential
partisan bias of North Carolina’s political geodrgpDr. Barber was unaware that Dr. Chen’s
co-author in the same 2013 paper, Dr. Jonathan &pdd come to the conclusion that North
Carolina’s Democratic voters were relatively eticily distributed throughout the State. Tr.
2222:9-2223:4, 2224:6-2225:8.

643. Dr. Barber did not engage in the type of analyss& Dr. Chen performed to
account for and measure the extent to which “néitpeatisan bias in North Carolina’s political
geography could account for electoral outcomesrfagdRepublicans, but the little analysis that
Dr. Barber did conduct of the distribution of Noflarolina’s Democratic voters actually
supports Plaintiffs’ claims. Dr. Barber observeplositive correlation between the population
density of North Carolina’s VTDs and their suppiort Democratic candidates, but he
acknowledged that there were “a lot of other Deraticileaning VTDs” spread across the state,
even outside the urban centers of Raleigh and &tvar| Tr. 2216:11-16. Dr. Barber’s analysis
fails to offer the Court any information about htdtve many Democratic-leaning VTDs across
North Carolina fit into specific county groupingsdaspecific districts and therefore, his analysis
is not directly relevant to the questions the Céares. Unlike Dr. Cooper, who performed an
extensive analysis of North Carolina’s House anda8eDistricts at the county grouping level,
Dr. Barber admitted that he could not offer anynaym to rebut Plaintiffs’ evidence regarding
gerrymandering within those county groupings. Z17:8-2218:12.

644. In light of the above shortcoming in Dr. Barberfgadysis, the Court ascribes no

weight to his testimony.
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e. Dr. Johnson

645. Legislative Defendants’ expert Dr. Douglas Johnsthered primarily two sets of
opinions in this case. First, Dr. Johnson purgbtteshow that one could draw a Senate map
even more favorable to Republicans if one ignohedNorth Carolina Constitution’s Whole
County Provision. Second, Dr. Johnson attemptexlitigue Dr. Chen’s analysis of Dr.
Hofeller’s files. The Court finds Dr. Johnson’sadysis to be irrelevant and/or not credible. The
Court further finds that Dr. Johnson exhibited&klaf candor in his testimony that
independently provides a basis to reject his eteggmony.

646. Dr. Johnson has testified as a live expert witme$sur cases previously, and the
courts in all four cases have rejected his analybrs 1886:21-1891:14eeCovington 283 F.
Supp. 3d at 450 (finding “Dr. Johnson’s analysid apinion ... unreliable and not persuasive”);
Luna v. Cty. of Kern291 F. Supp. 3d 1088, 1137 (E.D. Cal. 2018) (hgldhat Dr. Johnson’s
analysis “lacks merits”)arrett v City of Highland2016 WL 3693498, at *2 (Cal. Super. Apr.
06, 2016) (finding Dr. Johnson’s methodology “ineggriate”); Jauregui v City of Palmdale
No. BC483039, 2013 WL 7018375, at *2 (Cal. Superc[23, 2013) (describing Dr. Johnson’s
work in the case was “unsuitable” and “troublingMhis Court joins these other courts in
rejecting Dr. Johnson’s methodologies, analyses,canclusions.

647. Dr. Johnson created a “test map” for the North @adSenate that ignored the
Whole County Provision entirely. Tr. 1892:21-1823Based on this test map, Dr. Johnson
purported to find that one could draw a Senate evem more favorable for Republicans than
the enacted Senate plan if one were to ignoredhatg groupings and traversal rules. Tr.
1893:17-22. The Court finds Dr. Johnson’s analysiag his test map to be irrelevant to the

legal and factual issues in this case.
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648. Dr. Johnson performed no statewide analysis oHiase or the Senate to
determine the extent to whichjthin the confines of the Whole County Provision, thacted
House and Senate plans constitute the most fawnas@ps for Republicans possible.

Tr. 1894:13-1896:7. The only individual county gpings for which Dr. Johnson performed any
partisanship analysis at all within the confineshaf Whole County Provision were Mecklenburg
County in the Senate and Wake County in the Hadseand Dr. Johnson’s partisanship analysis
of the Mecklenburg Senate districts was erroneadswat credible for the reasons already
explained. Dr. Johnson did not analyze any ottéividual House or Senate county grouping to
determine whether the enacted plans’ version dfgt@uping is the most favorable

configuration of the grouping possible for Repudis. Id. Dr. Johnson thus offered no rebuttal
to the testimony of Plaintiffs’ experts demonstigtthat the enacted plans constitute extreme
partisan gerrymanders of specific county groupings.

649. Dr. Johnson instead ignored the Whole County Piawvis creating his Senate
test map, but as he acknowledged, the Whole Cdematyision is a state constitutional
requirement. Tr. 1896:8-10. The General Assendaks authority to ignore the state
constitutional county groupings and traversals regoents in creating redistricting plans. Dr.
Johnson’s test map analysis is thus no more rel@raliuminating than would be a test map
that ignores other constitutional requirementshaagthe equal population requirement for
districts. One could draw a map ignoring the eguglulation requirement that is even more
favorable for Republicans that Dr. Johnson’s tesp nand certainly more favorable for
Republicans than the enacted plan. Tr. 1896:10:290 But the fact that one could draw such
a hypothetical map in no way sheds light on whetherenacted plan is an extreme partisan

gerrymander.ld. It provides no information as to whether the GahAssembly acted within
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extreme partisan intent in drawing districts witttie confines of the accepted constitutional
requirements, and it provides no information ath&effects of the gerrymander on the number
of Republican- and Democratic-leaning districtatiek to a nonpartisan plamd. Dr.

Johnson’s test map analysis is of no relevanckedegal or factual issues in this case.

650. With respect to Dr. Johnson’s testimony regardimgHdfeller’s files, as
described above, the Court struck all of Dr. Johissaffirmative analysis of Dr. Hofeller’'s 2017
draft House and Senate plans and the extent tchwihey overlap with other plans including the
final enacted plans. Tr. 1988:11-1990:4. The €stuck this testimony and all related portions
of Dr. Johnson'’s rebuttal report under Rule 702 Bné 403 after it was uncovered on cross-
examination that Dr. Johnson had made a seriegmfisant errors.Id.

651. Although the Court did not strike Dr. Johnson’gitesny regarding the existence
of racial data in Dr. Hofeller’'s Maptitude filede Court also finds this testimony to be
erroneous and not credible. In reference to Dfelt’s Maptitude files that were last modified
in August 2017, that displayed the BVAP of dissiat labels on the map, and that also sorted
the districts from highest to lowest BVAP, Dr. Jebn testified that it was “possible” that those
display settings were merely carried over fromiarprersion of the file, and therefore Dr.
Hofeller may have not configured those setting8ugust 2017. Tr. 1861:21-1863:2. Dr.
Johnson admitted on cross-examination, however hhhiad not reviewed the prior versions
and backups of these files to determine when tbeangs were introduced. Tr. 1968:9-18. It
was then made clear on cross-examination the g@eaictd of time when Dr. Hofeller chose to
display the BVAP statistics in this mannénfra FOF 8 G.2. The Court thus finds Dr.
Johnson’s testimony regarding when Dr. Hofelleradticed these settings into his draft plans

not credible.
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652. Finally, the Court finds that Dr. Johnson exhibigettoubling lack of candor in
his testimony. Dr. Johnson testified at his defpmsi and then again at trial, that it was not lunti
after his June 17, 2017 deposition that he wasteiskeebut Dr. Chen’s analysis of the Hofeller
files, and that he did not begin any analysis af@hen’s rebuttal report until after that July 17,
2017 deposition date. Tr. 1953:13-1954:17. Howetevas discovered that several of Dr.
Johnson’s backup files that he used for purposestuitting Dr. Chen’s analysis of the Hofeller
files—which Dr. Johnson turned over in conjunctiith his rebuttal report regarding the
Hofeller files—pre-dated July 17, 2017 by sevemsd Tr. 1954:20-1958:14. Dr. Johnson
testified that he used these particular files fsramalysis throughout the case, and not justifr h
rebuttal report, Tr. 1956:20-1957:6, but that claioes not withstand scrutiny. The relevant
backup files contain information, including infortizan regarding Dr. Hofeller's draft maps, that
Dr. Johnson did not use for any of his earlier regpor analysis in the case. Tr. 1956:7-16. The
Court finds that Dr. Johnson was not forthcomingisitestimony regarding when he began his
analysis of the Hofeller files and Dr. Chen’s réblteport. While Dr. Johnson’s substantive
testimony is lacking on the merits for the reasalinsady explained, his lack of candor
undermines the credibility of his testimony further

3. Dr. Karen Owen'’s Testimony on “Representation” and‘Competitive
Elections” Was Unpersuasive

653. Legislative Defendants offered expert testimonpafKaren Owen on the issues
of “representation” and “competitive elections”Nlorth Carolina. Tr. 1488:6-22; LDTX 293
(Owen report). Dr. Owen'’s testimony on these issmas unreliable and wrong.

654. Dr. Owen has no experience or expertise with @slitelections, or representation
in North Carolina specifically. An assistant pgder at West Georgia University and previously

at Reinhardt University also in Georgia, Dr. Owas never lived or worked in North Carolina.
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LDTX 293 at 28-29. She has never written or pingls about North Carolina politics, elections,
or representation. Tr. 1555:19-1557:25. She kasmparticipated in or spoken at any
conference about North Carolina politics, electjomrsepresentation. Tr. 1558:1-1559:16. She
has never been interviewed by any media outlettadorth Carolina politics, elections, or
representation. Tr. 1559:17-25. She has neveghtaclass focused on North Carolina politics,
elections, or representation—the closest she camsg@aching a single course in “Southern
Politics” three years ago. LDTX 193 at 32; Tr. @36 -24.

655. The methodologies Dr. Owen employed to evaluatpragentation” and
“‘competitive elections” in North Carolina were coing, incomplete, and unreliable. In
conducting her research and analysis for this dasedwen did not speak to any current or
former North Carolina legislator, or any winninglosing North Carolina candidate, or any
North Carolina voter. Tr. 1561:7-1564:14. Nor dite consult any North Carolina polling data
or survey data. Tr. 1564:15-19. Instead, Dr. Osvanalysis of “representation” in North
Carolina was based on her conversations with skstfda members in the General Assembly’s
Legislative Services Commission. Tr. 1561:7-1562Ahd her analysis of “competitive
elections” in North Carolina was based her readenqyspaper articles and a website called “Real
Facts North Carolina.” Tr. 1566:5-13.

656. Based on her lack of relevant expertise and théeipaate methodologies she
employed in this case, the Court affords no weighdr. Owen’s opinions about
“representation” and “competitive elections” in foCarolina.

657. In addition, as described below, Dr. Owen'’s analgsid opinions are incorrect

and unhelpful in resolving the issues in this case.

258



a. Dr. Owen’s analysis of “representation” was unpassee

658. In support of her opinion that Republican membéhe General Assembly
meaningfully “represent” their Democratic constittee Dr. Owen emphasized that the members
“are noticeably involved in more than producing @adsing laws,” LDTX 293 at 22, and that
they provide “constituent services” to Republicad ®emocratic voters alike, regardless of
their political beliefs, party affiliation, or pagbtes. Tr. 1567:15-1568:18¢e alsolr. 1801:17-
1803:2 (similar testimony by Rep. Bell); Tr. 200D:2001:6 (Sen. Brown).

659. The Court finds, however, that the mere provisiboamstituent services does not
mean that voters of one particularly party are megully “represented” by a member of the
other party political, and it certainly does notamd¢he voter receives the same “representation”
that voter would if he or she could elect the cdath of voter's choice. Constituent services are
only one part of a legislator’s responsibilitids. addition to providing constituent services,
members of the North Carolina House and Senateipate in enacting the State’s laws and
policies. Tr. 1803:3-9 (Rep. Bell). Legislativeiendants’ own expert, Dr. Brunell, testified
that, among the ways in which a legislator “repnésehis or her constituents, providing
constituent services may be “an important part,fogdu are sort of, you know, worried about
the hierarchy of the things that they do, I thinktthow they vote on the major issues of the day
is more important.” Tr. 2353:11-2354:4. Dr. Briregreed that “policy responsiveness” is a
“higher form of representation” and “more criti¢althe notion of representing someone.” Tr.
2372:5-10seeTr. 2353:3-6 (agreeing that “the responsivenesslegislator to the voters on
guestions on policy in particular is critical to fidecratic representation”). As “just one example
of the many issues from which policy responsiverngsise more central form of representing the
people in the legislature,” Dr. Brunell agreed tihat legislator casts a vote for gun control, the

legislator is “not giving good representation te ttoters in [his or her] district who don’t want
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gun control.” Tr. 2354:11-19. Thus, as Dr. Brliiagreed, “a change in the party that represents
a given district generates a huge difference irmptieies for which the representative of that
district will vote.” Tr. 2354:20-23. Another witss for Legislative Defendants, Senator Harry
Brown, also testified that “in order to push legign that we thought was important to this
state,” a political party must “be in the majoritylr. 2023:20-22.

660. Other purported indicia of “representation” disagsby Dr. Owen likewise were
exaggerated and unhelpful. For example. Dr. Oveanted to a form “welcome letter” that
members of the General Assembly can send to nesvs/ot their districts. LDTX 293 at 22,

Tr. 1514:4-1516:23. But sending a form letter doetssignify meaningful representation.

b. Dr. Owen’s analysis of “competitive elections” wagersuasive

661. In her analysis of “competitive elections,” Dr. Owsuggested that Democrats’
failure to win certain House and Senate races ¥82@as the result of poor “candidate quality,”
rather than the district boundaries. Tr. 1540:53219; LDTX 293 at 6-7. But even setting
aside her lack of expertise in North Carolina etext, Dr. Owen’s methodology was unreliable
and her conclusions were incorrect.

662. The sole criterion that Dr. Owen applied for assessandidate quality turns
whether the candidate “had held prior elected efficTr. 1533:5-21. Under this “dichotomous
measure,” any person who has previously held gkedifice is a “quality” candidate, and any
person without prior experience holding electivicefis not “quality.” LDTX 293 at 10. This
approach unreasonably ignores other important faetod is an unreliable measure of whether a
person is a quality candidate.

663. For instance, Dr. Owen classified a Democratic chatd who is a U.S. Army
Colonel as a “nonquality” candidate. Tr. 1566:B-PDTX 293 at 12. She classified another

Democratic candidate who is a “small business oWamed “community leader” as a
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“nonquality” candidate. Tr. 1567:1-7; LDTX 293H2. And she classified a “young Air Force
veteran and attorney” a non-quality candidate. K[?B3 at 16. These examples illustrate the
clear shortcomings in Dr. Owen’s methodologies.

664. Legislative Defendants’ withess Representative Blsth pointed to candidate
guality as a purported factor in House districtclagmed might be “competitive” in 2020.
Tr. 1752:13-1754:18. But Representative Bell'sralehat certain House districts could be
“competitive” in 2020, and only were not close 18 due to purported candidate quality
issues, does not withstand scrutiny. Represest&a/l included on his list of purportedly
competitive districts numerous districts that weoe only extremely lopsided in the 2018 state
House elections, but that feature similarly lopdidete shares under the results of prior
statewide elections, including the 2012 Presideatéction, the 2016 Presidential election, and
the 2016 Governor election. Tr. 1788:5-1801:1&presentative Bell included on his list of
purportedly competitive districts a handful of distts in which the Republican candidate won
over 60% of the vote share in the district acrdissfahese various electiondd. Moreover, for
many of the districts he identified, RepresentaBed testified that the race could be
competitive only if it was an “open seat”—thatifghe incumbent Republican member either
retires or does not run again in 2020. Tr. 176831772:16-20, 1773:24-1774:2. But there is
no evidence that any of those Republicans membersh less all of them, will not run in 2020.
Tr. 1786:4-10. The Court finds that Representaigdf's testimony does not provide a reliable
basis for assessing the competitiveness of cuHeunse districts.

4. The Whole County Provision Did Not Prevent Systemat
Gerrymandering of the Plans for Partisan Gain

665. Throughout trial, Legislative Defendants and tleiperts emphasized the

existence of the North Carolina Constitution’s WhGlounty Provision, which the North
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Carolina Supreme Court has held requires dividiregState into discrete county groupings and
restricting the traversal of county lines for dads within a county grouping. Tr. 252:17-257:10.
The Court finds that Legislative Defendants oveesthe constraints imposed by the Whole
County Provision, and that Legislative Defendantsntionally and effectively gerrymandered
the enacted plans for partisan gain within the io@sfof the Whole County Provision.

666. Legislative Defendants overstate the impact oMitele County Provision.

Dr. Chen explained in unrebutted testimony thatihele County Provision dictates the
contours of only 13 of 120 House districts and 13@®Senate districts. Tr. 782:2-783:1.
Legislative Defendants thus had discretion in dngwiO7 of 120 House districts and 33 of 50
Senate districts—constituting over 82% of all des&r across both enacted pland.

667. As detailed above, the evidence establishes thgislagive Defendants engaged
in systematic gerrymandering for partisan gairhandistricts in which they did have discretion.
All four of Plaintiffs’ experts concluded that Letative Defendants acted with extreme partisan
intent within the confines of the Whole County Aston. Plaintiffs’ simulations experts—Drs.
Chen, Mattingly, and Pegden—simulated plans thhétl to the existing House and Senate
county groupings, and all three experts found ek nacted plans are extreme outliers
compared to nonpartisan plans that follow the seoumty groupings. And all three experts
found that specific county groupings are extremiéiers compared to other, simulated versions
of the same county grouping that contain the samneber of traversals as the enacted plan in
that grouping. Dr. Cooper independently establishen unrebutted testimony—that the enacted
plans pack and crack Democratic voters within Sgecounty groupings.

5. Plaintiffs Do Not Seek Proportional Representation

668. Contrary to Legislative Defendants’ claim, Plaifgtiflo not seek proportional

representation. As described in more dendib, Plaintiffs assert that the General Assembly
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may not intentionally discriminate against votand anay not attempt to predetermine election
outcomes and control of the General Assembly. hen and Dr. Mattingly established through
their simulations that nonpartisan plans that domtentionally discriminate against Democratic
voters may welhot provide for proportional representation. Under Onen’s and Dr.
Mattingly’s simulations, there are scenarios wHaeenocrats would win 50% of the statewide
vote but less than 50% of the seats in either cleambr. 306:16-307:2 (Dr. Chen); Tr. 1103:24-
1104:5, 1132:6-1133:12 (Dr. Mattingly). Dr. Pegdesimulations also did not rely on any
notion of proportional representation. Tr. 1306222

669. Legislative Defendants’ presentation regardingpitmgortionality of seats to
votes in specific county groupings like Wake andckMenburg Counties, Tr. 2068:10-2069:13,
was misleading and irrelevant. As Dr. Pegden éxeth analyzing proportionality at the local
level of a county grouping is “completely useleaatl can be misleading in the context of a
gerrymandered map. Tr. 1452:17-1454:18. In agogimouping that contains a small number
of districts and for which one party wins an oveelvhing share of the vote across the grouping,
one would expect that party to win a disproportterehare of the seats under a nonpartisan map,
and likely all of the seats. Tr. 1452:23-1453:1thder a Republican gerrymander, however,
Republican mapmakers will allow that natural outedimoccur in county groupings that
strongly favor Republicans, but will gerrymandes thore Democratic county groupings in a
way that may result in proportional outcomes judthiose Democratic county groupings-¢g.
by gerrymandering the grouping to squeeze out om&®Republican seats. Tr. 1452:17:22-
1454:18. Thus, the fact that the enacted planshaag resulted in proportional seats-to-votes
outcomes in individual county groupings that aravilg Democratic is not evidence of a lack of

gerrymandering; it is evidence of the opposite.
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6. Legislative Defendants Did Not Seek To Comply witthe VRA and
Did Not Show Nonpartisan Plans Would Violate the VA

670. Defendants presented no evidence at trial to sofista any federal defense
under the Voting Rights Act or Fourteenth or FiftteAmendments. Defendants introduced no
evidence at trial to establish any of the preretgggo application of the Voting Rights Act
underThornburg v. Gingles478 U.S. 30 (1986). For example, Defendantsgotesl no expert
testimony or any other evidence to establish thetexce of legally sufficient racially polarized
voting in any area of North Carolina, let aloneny particular state House or state Senate
district. Nor did Defendants introduce any evidetw establish the minimum African-American
percentage of the voting age population (“BVAP"gded in any particular area of the State for
the African American community to be able to ekbet candidate of its choice.

671. Notably, Legislative Defendants retained Dr. Jgficewis, a political scientist
from UCLA, and he analyzed and provided estimatéeeominimum BVAP needed in certain
county groupings for African-American-preferred dalates to win.SeePX773 (Amended
Table 4 from Lewis Report). But Legislative Defants chose not to have Dr. Lewis testify at
trial. At the conclusion of trial, Legislative Dafdants attempted to introduce expert reports that
a different political scientist (Dr. Alan Lichtmahpad prepared on behalf of different parties in
previous lawsuits in North Carolina years ago,thetCourt sustained Plaintiffs’ objections to
the admission of these reports. Tr. 2376:2-3. Qbert excluded these reports as inadmissible
hearsay and undisclosed expert work, particuladgrgthat Plaintiffs dispute Legislative
Defendants’ characterization of those reports.2863:16-2364:25.

672. Defendants did not demonstrate that the relienBifés seek would violate the
VRA or federal equal protection requirements. mRi#s established that it would not. Using

Dr. Lewis’s estimates of the minimum BVAP neededentain county groupings for an African-
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American-preferred candidate to win a state Housgemate election, Dr. Chen determined how
many of his simulations of those county groupingstained districts exceeding Dr. Lewis’s
BVAP-threshold estimates. Tr. 512:15-517:6. Cwe@ determined that for every county
grouping that Dr. Lewis analyzed except one inHlbeise and one in the Senate, all of Dr.
Chen’s simulations produce at least as many distalbove Dr. Lewis's BVAP-threshold
estimate as does the enacted House or SenatelglageePX775; PX776. For the two
remaining county groupings, which are Forsyth-Yadkithe House and Davie-Forsyth in the
Senate, a majority of Dr. Chen’s simulations ofreguping produce at least as many districts
above Dr. Lewis’'s BVAP-threshold estimate as thacéed plan.ld.; seePX775; PX776. The
evidence at trial thus demonstrated that, basddeBVAP-threshold estimates of Legislative
Defendants’ own expert, adopting nonpartisan HamskSenate plans would not diminish the
ability of African Americans to elect the candidafeheir choice.

673. While Defendants’ failure to introduce any evideatérial necessary to the legal
elements of a racial vote dilution defense is dsgjpee of any such defense, the Court further
finds that—as a factual matter—Legislative Defertdaid not draw or adopt any district under
the 2017 Plans in an effort to comply with the VRA.

674. One of the Adopted Criteria, titled “No Considepatiof Racial Data,” stated that
“[d]ata identifying the race of individuals or veseshall not be used in the drawing of legislative
districts in the 2017 House and Senate plans.” &@X&hen submitting the plans to the
Covingtoncourt for approval, Legislative Defendants stated “[d]ata regarding race was not
used in the drawing of districts for the 2017 Hoard Senate redistricting plans.” PX629 at 10.

675. Legislative Defendants have claimed in this casg #wven though they did not

use racial data in drawing the districts, they purgdly checked the racial demographics of the
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districts on the “back end” to ensure that “the VRAs satisfied.”See, e.g.Leg. Defs.’ Pre-
Trial Brief at 44. Legislative Defendants preseme testimony at trial to substantiate this
assertion, and the Court finds the assertion restilole for multiple reasons.

676. Throughout the 2017 redistricting process, LegiaabDefendants asserted that
the reason they were ignoring racial consideratentgely in drawing the new districts was
because they had concluded that the “tRindglesfactor” was not “present” anywhere in the
State of North Carolina. PX593 at 52 (statemer8ea. Berger)See also id(“we cannot prove
the thirdGinglesfactor”) (statement of Sen. Berger). Legisladefendants repeatedly told the
Covingtoncourt that they could not “justify the use of rac@rawing districts” in the 2017
Plans—and thus could not seek to hit a “racial mioaequota” for any district—because they
had insufficient evidence of “legally sufficientcrally polarized voting.” Covington No. 15-cv-
399, ECF No. 184 at 10; ECF No. 192 at4ex alsdECF No. 184-17 at 12.

677. The existence of legally sufficient racially poigd voting is a “prerequisite[]” to
VRA liability; if any Ginglesfactor is not met, “§ 2 simply does not applyCboper v. Harrig
137 S. Ct. 1455, 1472 (2017). Hence, when Legisglddefendants concluded that the third
Ginglesfactor was not met, they necessarily concludetittigaVRA did not impose
requirements for the racial composition of anyestdbuse or state Senate district. Any assertion
by Legislative Defendants now that they soughtstatisfy” the VRA in adopting the 2017 Plans
does not make sense as a legal or factual matten ghheir assertions at the time.

678. Moreover, the mere timing of when Legislative Defants learned of the racial
composition of the new districts belies their clalmt they reviewed the data to ensure VRA

compliance. The Stat Packs that Legislative Dedatglproduced when they released the initial
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drafts of the House and Senate plans did not iectadial data on any of the draft distrittsAt
the August 24, 2017 hearing at which the SenatesRiting Committee passed the Senate plan
out of committee, Senator Hise insisted, “| havesezn any racial data for these districts.”
PX606 at 46:2-3. Representative Lewis said theesdma next day at the hearing at which the
House plan was passed out of the House Redisgi@ommittee. PX605 at 20:11-21:18. Only
after this point did legislative staff produce eddata on the districts—at the request of
Democratic legislators over Legislative Defendantgections. PX600 at 11. Even then,
Legislative Defendants claimed to have remainedvana of the racial composition of the
districts. Representative Lewis asserted thatidh@at “see” any data on the racial composition
of the House districts untfter the House plan was passed by the full House chanhtbeat 12.
Legislative Defendants clearly did not have assieenselves that the plans satisfied the VRA
by meeting particular racial thresholds when thespprtedly had no knowledge of the racial
composition of the districts.

679. Legislative Defendants have pointed to a singlerfletatement by Senator Berger
near the end of the legislative process that meatidhe VRA, but that statement does not
establish that Senator Berger, let alone any dtegislative Defendant, actually undertook
efforts to comply with the VRA. Senator Berger mabat statement immediately after
declaring that the thir@inglesfactor was not met, which if true would preclude A/
application as a matter of law. PX593 at 52-54d Aeither Senator Berger nor anyone else has
pointed to any change that was made to any HouSemate district to ensure VRA compliance.

680. The Court finds that the General Assembly did matcé any House or Senate

district under the 2017 Plans with the specifiemtof complying with the VRA, and that

11 Seehttps://bit.ly/2YInaRP (Stat Pack for Senate dukfh released on August 21, 2017);
https://bit.ly/2YPchOL (Stat Pack for House drdtirpreleased on August 20, 2017).
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Defendants have not established that the VRA regumraintaining any of the districts that
Plaintiffs challenge in its current form.

681. Indeed, the Court finds that Legislative Defendastated concern that
“unpacking” heavily-Democratic districts could diuthe voting power of African-Americans to
be a pretext for partisan gerrymandering. Unreouélvidence presented at trial established that
Legislative Defendants themselves created distwdts artificially low BVAPs when it was
politically advantageous. In particular, while Lisgtive Defendants now accuse Plaintiffs of
seeking to “crack” African American voters, the eloutted evidence established that Legislative
Defendants cracked African American voters in rarad semi-rural parts of the state where
cracking Democratic voters would maximize Repulnligatories.

682. Dr. Chen demonstrated that, for several rural @mdi-sural House county
groupings, all or nearly all of his simulated plgwnich ignored racial data in drawing the
districts) produced a district in the grouping watlhigher or much higher BVAP than any
districts in that grouping under the enacted pl@n.519:6-523:9. These county groupings
include the Anson-Union, Cleveland-Gaston, ColurABaader-Robeson, and Duplin-Onslow
county groupings, all of which are county groupimgsvhich Legislative Defendants cracked
Democratic voters to dilute their political powdd.; seePX225; PX226; PX227; PX228. Dr.
Chen’s findings significantly undermine Legislatidefendants’ claims that they seek to create
higher-BVAP districts to promote the political paw African-American communitiesld.

G. Legislative Defendants Repeatedly Made False Statemts to theCovington
Court and the Public About the 2017 Redistricting FPocess

683. Using evidence obtained in discovery from Dr. Higfés$ files, Plaintiffs
established at trial that Legislative Defendantslena series of false or misleading statements to

the Covingtoncourt and to the public during the 2017 redisingtprocess. Specifically, the
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evidence shows that Legislative Defendants madei@statements about when and how the
2017 Plans were drawn, and about Dr. Hofeller'sspssion and consideration of racial data.
684. Plaintiffs obtained this evidence through a subpdenDr. Hofeller’'s daughter.
PX676; PX781 (S. Hofeller deposition). Plaintigsued the subpoena to Ms. Hofeller on
February 13, 2019 and provided notice to all offaaties the same day. PX676. After no party
objected to the subpoena, on March 13, 2019, M#lldo produced 22 electronic storage
devices that had belonged to her father and thainbéher gave her after Dr. Hofeller’'s death.
PX781 at 1-43. The Hofeller files admitted intadence at trial all came from these storage
devices. PX123 at 2, 39, 48 (Chen Rebuttal ReppXB29 at 3-4 (Cooper Rebuttal Repaft).
685. This Court granted Plaintiffs’ pretrial motiom limine to admit the relevant files
from Dr. Hofeller's storage devices, finding sui@nt evidence of authenticity and chain of
custody. As the Court suggested in its pretrilthgy and now holds, these files are public
records pursuant to N.C. Gen. Stat. § 120-133(@)anHofeller’'s contract with the General
Assembly to draw the 2017 Plans. PX631. The Caemied Legislative Defendants’ motion
limine to exclude the Hofeller files based on purportésconduct by Plaintiffs or their counsel.

1. Legislative Defendants Made False or Misleading Staments About
When and How the 2017 Plans Were Drafted

686. After the U.S. Supreme Court’s June 5, 2017 degigid€Covington the district
court ordered briefing on whether to hold spedettons under remedial House and Senate

plans in 2017 or wait until 2018 to implement refaéglans. Covington ECF No. 1533

12 The Court at trial allowed the parties to admipent reports as “corroborative evidence’es
as evidence that “tends to add weight or credybiitib the experts’ testimonyState v. Garcell
363 N.C. 10, 40, 678 S.E.2d 618, 637 (2086ETr. 537:8-538:7.

13 This Court may take judicial notice of statemantsle in filings in related caseSee, e.q.
Funderburk v. JPMorgan Chase Bank, N241 N.C. App. 415, 420, 775 S.E.2d 1, 4 (2015).
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687. In a brief submitted on July 6, 2017, Legislativef@hdants repeatedly told the
court that no work on new plans had yet begun,thatit was therefore infeasible to develop
new plans in time for special elections in 2010r iRstance, Legislative Defendants stated that
they had not “start[ed] the laborious process disteicting earlier” than July 2017, and that it
had not been “necessary to begin the process awidg new districts “until at, the earliest, the
end of the current Supreme Court term” on JuneB8@7. Covington ECF No. 161 at 28-29.

688. Inthe same brief, Legislative Defendants told@lowingtoncourt that they
sought a longer remedial timeline—one that woultlallow for special elections in 2017—
because they wanted sufficient time to draft plaesperate over them, and incorporate public
feedback.Covington ECF No. 161. Specifically, Legislative Defendatdld the federal court:

* “This Court should not short-circuit that procesbkrgdistricting] by forcing the General
Assembly to draw new maps without first engaginthim legislative and public
consultation that this inherently policy-drivenkaecessitates.ld. at 4.

» “Proceeding on [its proposed] timeline will allohet General Assembly to receive
public input, engage in internal discussions altetdesign of remedial districts,
prepare draft remedial plans, receive public respsiio those draft remedial plans, and
incorporate public feedback into the final plan&d’ at 2.

* “Investigating, drawing, debating, and legislativehacting satisfactory redistricting
plans in time to hold elections in November 201 damuary 2018 would not even begin
to allow [for sufficient] input by the public andrer members of the General
Assembly.” Id. at 13.

689. Based on Legislative Defendants’ representatidgresCovingtoncourt declined to
order special electiongCovington 267 F. Supp. 3d 664 (M.D.N.C. 2017). Notingtthei
representations that work on new plans had notrpee court admonished Legislative
Defendants for their “failure ... to take any apgrdaraction” to develop remedial plans “since the

Supreme Court unanimously affirmed” on June 5, 20dli7at 667. But the court allowed a

longer remedial timeline given what “Legislative fBedants represented to the Coutd’ at
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666. The court held that an expedited schedulegaded to hold special elections in 2017,
“[did] not provide the General Assembly with adegpuame to meet their commendable goal of
obtaining and considering public input and engagingbust debate and discussiond.

690. At a July 26, 2017 hearing of the Joint RedistngtCommittees, Representative
Lewis was asked by Democratic Representative Midkehaux whether there were “any other
maps that have not yet been released,” includingttang that has been drawn by Dr. Hofeller.”
PX601 at 11-12. Representative Lewis answeredi thi | know of.” 1d.

691. Similarly, at an August 4, 2017 hearing, Repredemadichaux asked
Representative Lewis if he could “assure this boglyt now that no redistricting maps have yet
been drawn.” PX602 at 72-73. Representative Lawswered: “I can assure this body that
none has been drawn at my direction and that | Haeet knowledge of.”ld. When
Representative Michaux stated that “people arearoed” Legislative Defendants or someone
else affiliated with the Republican Party had “attg drawn the maps,” Representative Lewis
asserted: “I have not yet drawn maps nor haveectld that maps be drawn, nor am | aware of
any other entity operating in conjunction with teadership that has drawn map$d:

692. In seeking th&ovingtoncourt’s approval of the 2017 Plans, Legislative
Defendants submitted the transcripts of the July2Pa7 and August 4, 2017 Redistricting
Committee hearings to tl@ovingtoncourt, along with the transcripts of all of théaext
legislative hearings and floor debates. PX629@dington ECF No. 184).

693. After the Joint Redistricting Committees passedAtepted Criteria on August
10, 2017, Representative Lewis again assertedhbedt had been no drafts of the 2017 Plans
before that date. Representative Lewis suggebttche had been working in earnest since

August 10, 2017 to develop new plans from scratget on the Adopted Criteria. According to
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an August 18, 2017 article in the Charlotte ObseriRepresentative Lewis “again refuted claims
that the maps were drawn weeks or months ago.in@ampbellWhen To Expect New

Political Maps from NC LegislatureCharlotte Observer (Aug. 18, 2017), https:/ARYnYizn.
Representative Lewis added: “If that were the cha®uld have worked a lot less hours this
week. We’ve only had the criteria for a weekhihk getting it done in the amount of time that
we’ve done is truly remarkable. We're working aschas we can to draw the map$d:4

694. On August 19, 2017, Representative Lewis similewlgt the News and Observer:
“We worked long hours to abide by the criteria.aulPA. Specht & Anne Blythé\ew Map
Reveals Part of NC Republicans’ Redistricting Plidews & Observer (Aug. 19, 2017),
https://bit.ly/2wrSuWu.

695. On September 7, 2017, Legislative Defendants stbdniihe enacted 2017 Plans
to theCovingtoncourt for approval. In their submission, as tbart had directed, Legislative
Defendants provided a “Description of the 2017 Beitting Process.” PX629 at €gvington
ECF No. 184). They said that the process begdn Jone 27, 2017,” when Dr. Hofeller signed
his contract with Legislative Defendants to dra@ tlew plans.d. Under the heading “Criteria
Applied in Drawing the 2017 House and Senate Ristfi Legislative Defendants represented
that the criteria “used to draw new districts ie #2017 House and Senate Redistricting plans”
were those adopted by the Joint Redistricting Cabess “[o]n August 10, 2017.1d. at 6, 10.

696. Ina September 22, 2017 filing @ovington Legislative Defendants represented
that: “Shortly following this Court’s order of JuB4, 2017, the legislative leaders, Senator Ralph

Hise and Representative David Lewis, met with tlag mirawing consultant, Dr. Hofeller.

14 This Court may take judicial notice of news aggto establish that certain statements were
made. State v. McDougald38 N.C. App. 244, 248, 248 S.E.2d 72, 77 (19%8te v. Williams
263 N.C. 800, 803-04, 140 S.E.2d 529, 532 (1965).
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Redistricting concepts were discussed with Dr. Hefas leaders made plans to comply with
the Court’s Order.”Covington ECF No. 192 at 6. In the same filing, Legislativefendants
also claimed that they had “received ... feedbdiah the public on the criteria to be used in
drawing the plans and “incorporated it to the epessible.” Id. at 7.

697. Legislative Defendants’ representations to@owingtoncourt and the public
about the timeline for developing remedial plan2017 were untrue. Based on an analysis of
draft maps from June 2017 found on Dr. Hofellettg@ge devices, Plaintiffs’ expert Dr. Jowel
Chen demonstrated that Dr. Hofeller had not ontyuimedrawing the 2017 Plans prior to July
2017, but that he had already substantially coraglétem by that point.

698. For the Senate, Dr. Chen analyzed a draft mapihdtofeller last modified on
June 24, 2017. Tr. 400:7-9, 402:5-40%8&e alsd®X572 (showing “last modified” date); PX123
at 25 (Chen Rebuttal Report). In testimony thamds unrebutted, Dr. Chen found that Dr.
Hofeller had already finished assigning 97.6% ef&tate’s census blocks and 95.6% of the
State’s population to their final Senate distriotshis June 24, 2017 draft map. Tr. 400:6-25.

699. To show the extent to which Dr. Hofeller had alneadmpleted drawing the new
Senate plan, Dr. Chen compared individual Senatatgaroupings in the June 24, 2017 draft
map to the final version of the same grouping en¢hacted Senate plan. The figures below
show every Senate county grouping containing mleltigstricts that was redrawn in 2017.

Tr. 416:15-20; PX123 at 27-38 (Chen Rebuttal Rgpdrt each figure, the map on the bottom
left is Dr. Hofeller’s June 24, 2017 draft, the n@pthe bottom right is the final enacted plan,
and the top half of the figure reports the perogataf the population in each district in Dr.
Hofeller’'s draft (on the vertical axis) that wergsmned to the corresponding district in the final

enacted plan (on the horizontal axis). Tr. 409%:49. For instance, the first figure shows that
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99.42% of the population assigned to Senate Distfian Dr. Hofeller's June 24, 2017 draft was
also assigned to Senate District 19 in the endséshte plan, while 100% of the population in
Dr. Hofeller’s draft Senate District 21 was assjt@ Senate District 21 in the enacted plémh.

Chen Rebuttal Report Figure 19
Figure 19

Cumberland-Hoke County Grouping
(Numbers indicate the percentage of population in each of Dr. Hofeller's draft 'J_24' districts
that was also assigned to its most similar, corresponding district in the final Senate Bill 691 map)
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Districts in Dr. Hofeller's 'SENATE_J_24 20170624’ Ma

Chen Rebuttal Report Figure 20
Figure 20

Davie—Forsyth County Grouping
(Numbers indicate the percentage of population in each of Dr. Hofeller's draft 'J_24' districts
that was also assigned to its most similar, corresponding district in the final Senate Bill 691 map)
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Districts in Dr. Hofeller's 'SENATE_J 24 20170624' Ma

Chen Rebuttal Report Figure 21

Figure 21

Duplin—Harnett-Johnston—Lee—Nash—-Sampson County Grouping

(Numbers indicate the percentage of population in each of Dr. Hofeller's draft 'J_24" districts
that was also assigned to its most similar, corresponding district in the final Senate Bill 691 map)
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Districts in Dr. Hofeller's 'SENATE_J 24 20170624' Ma

Chen Rebuttal Report Figure 22
Figure 22

Durham-Granville-Person County Grouping
(Numbers indicate the percentage of population in each of Dr. Hofeller's draft 'J_24' districts
that was also assigned to its most similar, corresponding district in the final Senate Bill 631 map)
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Districts in Dr. Hofeller's 'SENATE_J_24 20170624' Ma

Chen Rebuttal Report Figure 23

Figure 23
Franklin—Wake County Grouping

(Numbers indicate the percentage of population in each of Dr. Hofeller's draft 'J_24" districts
that was also assigned to its most similar, corresponding district in the final Senate Bill 691 map)
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Districts in Dr. Hofeller's 'SENATE_J_ 24 20170624' Ma

Chen Rebuttal Report Figure 24
Figure 24

Mecklenburg County Grouping
(Numbers indicate the percentage of population in each of Dr. Hofeller's draft "J_24' districts
that was also assigned to its most similar, corresponding district in the final Senate Bill 691 map)
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Districts in Dr. Hofeller's 'SENATE_J 24 20170624' Ma

Alamance-Guilford—Randolph County Grouping

Figure 17

Chen Rebuttal Report Figure 17

(Numbers indicate the percentage of population in each of Dr. Hofeller's draft 'J_24' districts
that was also assigned to its most similar, corresponding district in the final Senate Bill 691 map)
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Chen Rebuttal Report Figure 18
Figure 18

Alleghany-Ashe—-Caswell-Rockingham—-Stokes—Surry—Watauga—Wilkes County Grouping
{(Numbers indicate the percentage of population in each of Dr. Hofeller's draft 'J_24' districts
that was also assigned to its most similar, corresponding district in the final Senate Bill 691 map)

o

[u]

=

T

o

0

Q

~

o

N 30 98.18%
<

NI

=)

am

<

=z

L

2

w

k5

%

T 264 98.4%

a

£

1]

o

@

[m]

| T
30 45
(2017) (2017)

Districts in the Senate Bill 891 Plan (August 2017)

2T cl@iﬁngh%swep 3¢ Ckmgh{l_a;swe'l

Plaintiffs’
Exhibit

141

SENATE_J_24 20170624.shp (Hofeller) Senate Bill 691 Plan (2 Districts)

281



700. Based on Dr. Chen’s analysis, the Court finds blyatune 24, 2017—nearly
seven weeks before the Adopted Criteria were passédigust 10, 2017—Dr. Hofeller had
fully or at least substantially completed drawinmgriy Senate county grouping redrawn in 2017.
Tr. 404:23-417:13. The only Senate districts thate not an over-90% match to their final
corresponding districts were a few heavily Demdcraistricts in Wake and Mecklenburg
Counties. Tr. 412:5-414:18eePX146; PX147.

701. Contrary to Legislative Defendants’ contention, Nerth Carolina Constitution’s
Whole County Provision is not responsible for tightdegree of overlap between Dr. Hofeller’s
draft Senate plan and the final enacted plan. ALBhen testified, the Whole County Provision
did not dictate the contours of Senate districtsonnties such as Cumberland, Forsyth,
Johnston, Durham, Wake, Mecklenburg, and Guilfoodr@ies, and Dr. Hofeller’'s June 24,
2017 draft districts in these counties distinctigtam the final versions. Tr. 408:13-416:1.

702. As with the Senate, Dr. Chen found—in testimony gtands unrebutted—that
Dr. Hofeller had substantially completed drawing tlew House plan by June 2017. Analyzing
a draft House plan that Dr. Hofeller last modifead June 28, 2018eeP X569, Dr. Chen found
that Dr. Hofeller had already finished assigning296 of North Carolina’s census blocks and
88.2% of the State’s population into their finalude districts in the June 28, 2017 draft plan.

Tr. 401:15-23, 417:14-418:2, PX123 at 2-3 (ChenuRebReport).
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703. The figures below show Dr. Chen’s analysis comggbn. Hofeller’'s June 28,

2017 draft House map to the final enacted House forapertain House county groupings.

p

Districts in Dr. Hofeller's Draft 'HOUSE_J_25 20170628' Ma|

Chen Rebuttal Report Figure 1
Figure 1:

Mecklenburg County Grouping
(Numbers indicate the percentage of population in each of Dr. Hofeller's draft 'J_25' districts
that was also assigned to its most similar, corresponding district in the final House Bill 927 map)
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Chen Rebuttal Report Figure 3
Figure 3:

Bladen—Greene—Harnett-Johnston—-Lee—-Sampson-Wayne County Grouping
(Numbers indicate the percentage of population in each of Dr. Hofeller's draft 'J_25" districts
that was also assigned to its most similar, corresponding district in the final House Bill 927 map)
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Districts in Dr. Hofeller’s Draft 'HOUSE _J 25 20170628 Ma

Chen Rebuttal Report Figure 4
Figure 4:

Caswell-Orange County Grouping
{(Numbers indicate the percentage of population in each of Dr. Hofeller's draft 'J_25' districts
that was also assigned to its most similar, corresponding district in the final House Bill 927 map)
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Districts in Dr. Hofeller's Draft ' HOUSE_J_ 25 20170628' Ma

Chen Rebuttal Report Figure 5

Figure 5:
Chatham-Durham County Grouping

(Numbers indicate the percentage of population in each of Dr. Hofeller's draft 'J_25' districts

that was also assigned to its most similar, corresponding district in the final House Bill 927 map)
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Districts in Dr. Hofeller's Draft 'HOUSE_J_25_20170628' Ma|

Chen Rebuttal Report Figure 10
Figure 10:

Lenoir-Pitt County Grouping

(Numbers indicate the percentage of population in each of Dr. Hofeller's draft 'J_25' districts
that was also assigned to its most similar, corresponding district in the final House Bill 927 map)

19 100%
9| 100%
8 100%
| | |
8 9 12
(2017) 2017 (2017)

(2017)
Corresponding Districts in the Final House Bill 927 Plan (August 2017)

Pitt ¢
Plaintiffs’
Exhibit
133
HOUSE_J_25_20170628.shp (Hofeller) House Bill 927 Plan (3 Districts)

287



p

Districts in Dr. Hofeller's Draft 'HOUSE _J 25 20170628' Ma|

Chen Rebuttal Report Figure 6
Figure 6:

Columbus-Pender—-Robeson County Grouping
(Numbers indicate the percentage of population in each of Dr. Hofeller's draft 'J_25' districts
that was also assigned to its most similar, corresponding district in the final House Bill 927 map)
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Districts in Dr. Hofeller's Draft ' HOUSE _J_25 20170628 Ma|

Chen Rebuttal Report Figure 8
Figure 8:

Forsyth—Yadkin County Grouping
(Numbers indicate the percentage of population in each of Dr. Hofeller's draft 'J_25" districts
that was also assigned to its most similar, corresponding district in the final House Bill 927 map)
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Districts in Dr. Hofeller's Draft 'HOUSE_J_25 20170628' Ma|

Figure 9:

Chen Rebuttal Report Figure 9

Granville-Person—-Vance-Warren County Grouping
(Numbers indicate the percentage of population in each of Dr. Hofeller's draft 'J_25" districts
that was also assigned to its most similar, corresponding district in the final House Bill 927 map)
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Chen Rebuttal Report Figure 2
Figure 2:

Alexander-Alleghany-Rockingham—-Stokes—Surry-Wilkes County Grouping
(Numbers indicate the percentage of population in each of Dr. Hofeller's draft 'J_25" districts
that was also assigned to its most similar, corresponding district in the final House Bill 927 map)
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704. Based on Dr. Chen’s analysis, the Court finds lyalune 28, 2017—over six
weeks before the Adopted Criteria were passed—Dfellér had fully or at least substantially
completed drawing numerous House county groupiaedsawn in 2017. Tr. 419:12-427:1.

705. Again, contrary to Legislative Defendants’ contentithe Whole County
Provision is not responsible for the high degreev@rlap between Dr. Hofeller's June 28, 2017
draft House plan and the final enacted House plan419:12-427:1. The Whole County
Provision does not dictate the contours of Houstidis in counties such as Mecklenburg,
Harnett, Wayne, Sampson, Orange, Durham, Pitt, 8ahesGranville, Forsyth, and Rockingham
Counties, and Dr. Hofeller's June 28, 2017 drafustdistricts in these counties were near-
exact matches to the final districtkl.

706. The Court finds Dr. Chen’s comparisons of Dr. Higies June 2017 draft plans
to the enacted plans to be highly credible andyasise. Notably, Dr. Chen’s analysis stands
unrebutted. Legislative Defendants presentediesty from Dr. Douglas Johnson in an attempt
to rebut Dr. Chen’s analysis, but the Court strine& portion of Dr. Johnson’s testimony after
Plaintiffs’ cross-examination exposed a seriedgrfiicant errors. Tr. 1988:11-1990:3. Dr.
Johnson’s analysis inexplicably omitted numerog$ridis in Dr. Hofeller's June 2017 draft
plans that perfectly matched the corresponding &nacted districts. Tr. 1923:5-1933:10. Dr.
Johnson admitted that he should have included timéssng districts.ld. Dr. Johnson also
employed a methodology that understated the dedreeerlap between the draft and final
districts by improperly double-counting people mbwem one district to another. Tr. 1942:17-
1948:9. Dr. Johnson further admitted that he impprlty employed a straight average of district-
by-district overlap percentages to calculate tasestide estimates, rather than a weighted

average by the population of each district. TA1t2-1948:9. In light of these errors, the Court
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struck all of Dr. Johnson’s analysis comparing IBofeller’s draft districts and the final enacted
districts. Tr. 1988:11-1990:3.

707. As for Dr. Johnson’s remaining criticisms of Dr.€2fs methodology for
calculating the overlap between Dr. Hofeller’'s J@20&7 draft plans and the final enacted plans,
the Court assigns them no weight. The Court fthds Dr. Chen employed a reasonable
methodology to estimate the degree of similaritydaen the draft and final plans, by simply
calculating the percentage of census blocks andlaogn in each draft district that was also
assigned to the most closely corresponding distritite final enacted House or Senate plan.
SeeTr. 398:3-399:15. Dr. Chen’s methodology and ifuigd also accord with a visual
comparison of the draft House and Senate distiactise corresponding final versions. No party
has disputed that the maps presented in PlainE#&ibits 124-133 and 140-147 accurately
reflect the district boundaries in Dr. Hofellerisng 2017 draft plans and the final enacted plans.

708. In light of Dr. Chen’s analysis and the Court’suasinspection of Dr. Hofeller’s
June 2017 draft districts, the Court finds thatitkgive Defendants made false or materially
misleading representations to f@evingtoncourt and the public. Since Dr. Hofeller’s filesme
to light, Legislative Defendants have assertedttiey did not know at the time that Dr. Hofeller
was developing draft maps from late 2016 througle R017. Even if the Court were to credit
that assertion (which the Court does not, for reasbated below), there remain representations
by Legislative Defendants that are irreconcilabighwhe known facts.

709. On August 18, 2017, Representative Lewis repredahtd Legislative
Defendants had been working to draw the plans somatch since the Adopted Criteria were
passed eight days earlier. He reportedly “refutbdt draft plans existed before August 10,

2017, stating if such drafts had existed, he “wddde worked a lot less hours this week.”
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Colin CampbellWhen To Expect New Political Maps from NC LegisigtCharlotte Observer
(Aug. 18, 2017), https://bit.ly/2YnYizn. He saidat Legislative Defendants and Dr. Hofeller
had “only had the criteria for a week,” and he a&skthat they were “working as hard as [they]
can to draw the maps” in the “amount of time” sitloe Adopted Criteria were passdd.
Representative Lewis’s suggestions that he pergamadl spent significant time helping to draw
new districts from scratch—after passage of thepdeld Criteria on August 10, 2017—was not
true. In reality, Dr. Hofeller already had dradtsall of the new districts well before then.

710. Legislative Defendants also made misrepresentasibaost why they sought a
longer remedial timeline to develop the 2017 Plamsgislative Defendants told the court they
wanted sufficient time to “receive public inputgage in internal discussions about the design of
remedial districts, prepare draft remedial plaesgive public responses to those draft remedial
plans, and incorporate public feedback into thalfplans.” Covington ECF No. 161 at 2. With
respect to the overwhelming majority of distridiattwere already fully or substantially drawn
by June 2017, Legislative Defendants did not “preghaft remedial plans” for those districts,
did not “engage in internal discussions about #&ggh of [the] districts” in any way that
affected the districts’ boundaries, and did nottrporate public feedback.fd. The Senate
plan was virtually finished by June 2017, and tloaise plan was also substantially complete.

711. The Court thus finds that the public redistrictprgcess undertaken by
Legislative Defendants in July and August 2017—tdelg public committee hearings and town
halls across the State—was largely a charade.slatye Defendants introduced no evidence at
trial to show otherwise. Legislative Defendani® ot produce evidence that a single specific
House or Senate district was first drawn after Aidd, 2017. They did not point to any aspect

of any House or Senate district that resulted fracorporating public feedback.
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712. The Court does not credit Legislative Defendansseations that they were
unaware of the existence of Dr. Hofeller's draftpsdéhroughout the summer of 2017.
Dr. Hofeller’s work on the 2017 Plans, which wasitaoned in two folders titled “2017
redistricting” and “NC 2017 Redistricting,” correspded exactly to relevant datedovington

» Dr. Hofeller first began working on the new plaeseral days after théovington
district court issued its merits decision in AugRei6 striking down the prior plans.

* Dr. Hofeller then continued working on the new glamtil January 2017 when the U.S.
Supreme Court stayed the portion of the districtrtte order calling for special elections.

* Finally, Dr. Hofeller picked up his work again iardy June 2017 when the Supreme
Court affirmed on the merits.

Tr. 789:8-792:11. Itis not plausible that Dr. Eltdr, who served as a paid expert for
Legislative Defendants throughout tBevingtoncase, was developing remedial plans for nearly
a year, from August 2016 through June 2017, witlp@ytand in his free timé.

713. Legislative Defendants’ statements about theiradgons with Dr. Hofeller
further undermine their claim not to have knownwattas work on draft remedial plans.
Legislative Defendants told tl@@ovingtoncourt that, “[s]hortly following ... July 31, 2017
Representative Lewis and Senator Hise “met witmtlap drawing consultant, Dr. Hofeller,”
and “discussed ... [r]edistricting concepts” wiimhas leaders made plans to comply with the
[Covingtor} Court’s Order.” Covington ECF No. 192 at 6. Legislative Defendants appéren
are now suggesting that Dr. Hofeller never mentoaiethis meeting—to discuss “redistricting
concepts” for the new plans—that he already subsatnfinished drawing those new plans.

Legislative Defendants suggest that Dr. Hofelldnpm Legislative Defendants have described

15 While Legislative Defendants have stressed Pfshfailure to produce emails from Dr.
Hofeller’s files proving that Legislative Defendamnwere aware of his activities, the storage
devices Plaintiffs received in response to thelipsiena to Dr. Hofeller's daughter contained
email backups only through 2016; the devices dacoatain 2017 emails.
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as a close friend with whom they worked for mangrgewithheld this highly pertinent
information from Representative Lewis and SenatiseHbr some unknown reason. And
Legislative Defendants would have it that Dr. Higfebllowed Legislative Defendants to
inaccurately tell th€ovingtoncourt and the public that no drafts remedial phetsexisted,
despite Dr. Hofeller knowing that this was not trdéone of these propositions are plausible.

714. Legislative Defendants’ misrepresentations and sioms constitute serious
breaches of the public trust. They also had sgamice consequences for the governance of this
State. By avoiding special elections in 2017, kkgive Defendants were able to maintain their
Republican supermajorities in both chambers ofdbaeral Assembly for an additional year.

715. The Court additionally finds that, contrary to #aims of certain of Legislative
Defendants’ experts, Dr. Hofeller was not constediby the Adopted Criteria in drawing the
2017 Plans. Dr. Hofeller logically could not haheen attempting to comply with the Adopted
Criteria when drawing the many districts that weitber complete or nearly complete by late
June 2017, more than six weeks before the Adoptiteri@ were passed on August 10, 2017.
Tr. 416:21-422:13, 427:2-15; PX123 at 1-2 (ChenR@bReport).

2. Legislative Defendants Made False or Misleading Staments About
Dr. Hofeller's Possession and Use of Racial Data

716. Legislative Defendants also made false or mislepdiatements to tHéovington
court and the public about Dr. Hofeller's posseassiad consideration of racial data in 2017.

717. One of the Adopted Criteria, titled “No Consideoatiof Racial Data,” provided
that “[d]ata identifying the race of individuals woters shall not be used in the drawing of
legislative districts in the 2017 House and Sep&as.” PX588.

718. Legislative Defendants clarified this criterionarseries of statements at

committee hearings, repeatedly asserting that Dfell¢r did not possess or review racial data:
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* At an August 24, 2017 hearing, Senator Hise stdiace was not part of the database.
It could not be calculated on the system.” PX60602;seeTr. 428:18-429:6.

» Senator Hise further asserted at the August 247 B@aring: “[W]e have not had and do
not have racial data on any of these districtsX6®6 at 66.

* Representative Lewis stated at an August 25, 2@arirg: “There was no racial data
reviewed in the preparation of this map.” PX602@t

719. Legislative Defendants made even more unequivaatdments about Dr.
Hofeller's possession and use of racial data taCinngtondistrict court:
* In a September 22, 2017 filing, Legislative Defemdanrote: “[D]ata regarding the race
of voters was not used in the drawing of the digriand, in fact, was not even loaded

into the computer used by the map drawer to cocisthe districts.” Covington ECF
No. 192 at 28seeTr. 429:11-21.

e At an October 15, 2017 hearing, Legislative Defenslacounsel said: “There is no
evidence, none whatsoever, that Dr. Hofeller used predominantly, that he looked at
any data, that any knowledge he had was used tafisply identify high BVAP
precincts and put them all together.” Chen Denmatise D-1 at 84:2-4; Tr. 448:12-15.

» Legislative Defendants’ counsel likewise told tloeid at the October 15, 2017 hearing
that Dr. Hofeller “ignored the racial data.” Cheemonstrative D-1 at 85:9-14.

720. Legislative Defendants made similar representationke U.S. Supreme Court,
repeatedly stating that “the 2017 Plan was dravthomt any consideration of race.” Emergency
App. For Stay at 1, 16, 28ovington No. 17A790 (U.S. Jan. 24, 2018).

721. These representations by Legislative Defendante wetrue. Based on an
analysis of Dr. Hofeller’s files, Dr. Chen estahbsl that Dr. Hofeller did possess and review
racial data on the new districts as he was dratiag.

722. Every one of Dr. Hofeller’'s Maptitude files fromlyuo August 2017 that Dr.

Chen analyzed had data on the racial compositidgheofiraft districts. Tr. 446:6-447:6. In total,
Dr. Chen analyzed six Maptitude files that Dr. Hiefelast modified between July and August

2017 that had racial data on the draft distridts; seePX123 at 39, 45, 47 (Chen Rebulttal
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Report). Dr. Chen also analyzed a Microsoft Exdelfrom August 3, 2017 in which Dr.
Hofeller had data on the racial composition of d&dnate districts. Tr. 447:7-20; PX123 at 47.
723. Dr. Hofeller not only possessed racial data ordifadt districts, but displayed the
data on his screen. In a draft House plan thaHDfeller last modified on August 14, 2017—
four days after passage of the Adopted Criteridiprong the use of racial data—Dr. Hofeller
sorted the districts from highest to lowest in temfthe African-American percentage of the
voting age population (“BVAP”) of each district.r. #35:10-437:14; PX123 at 39-45 (Chen
Rebuttal Report); PX570 (showing “last modified’tela Plaintiffs’ Exhibit 148 is a screenshot
of the “Dataview” window that shows Dr. Hofelleissrting of districts based on racial
composition; this screenshot reflects exactly hoev‘Dataview” window would have appeared
when Dr. Hofeller last closed this file on Augudt 2017. Tr. 435:10-437:14; PX123 at 39-45.
Plaintiffs’ Exhibit 149, reproduced below, is a noan of the portions of this “Dataview”
window that contain Dr. Hofeller’s sorting of distis based on race, with the column titled

“0% 18+_AP_BIKk” reporting the BVAP of each draft tist, from highest to lowestld.
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Figure 26: Screenshot of Dataview Window For Dr. Hofeller's "NC House J-25003.bak.zip" Draft Plan
(August 14, 2017)

ﬂ Maptitude for Redistricting (Licensed to FrontWater geo)
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| a 79,459 10 100% F3 1A% B/1E 76 028%
B0 1 7461 1.0 -100% 490% 37.05% 7.46% 062%
12 1 79,451 1.0 -100% 57.25% 36.5% 52% 0.41%
48 1 79,461 10 -100% 46392 613% B 422 948%
7 1 79451 1.0 -100% 57 8% 36.88% B.14% 0E1%
106 1 79,461 1.0 -100% 48M% M.97% 7.37% 0.37%
29 1 79461 10 -100% 46 95% 27 126% 047%
a0 4 79458 1.0 -89.99% 54.08% 32.35% 10.2% 0.33%
100 1 79,461 1.0 1002 47.76% 3217% 16.18% 0E1%
5 2 79460 1.0 1003 B2E1% 30,25% 5645 062%
38 2 FA4E0 10 100% 4613% 2980% 17.86% 0.48%
18 0 79462 1.0 -100% 635% 29.24% 5.35% 0.75%
22 0 79,462 1.0 -100% 59 22% 2056% 975 21%
2 il 79,462 10 100% B5 76% 27 79% E28% 0E7%
45 2 -FA.450 1.0 100% 6353% 26.76% 5.02% 295%
46 3 79,459 1.0 -100% 56.41% 2651% 5.79% 10.06%
44 3 79,459 10 -100% 6072% 2599% 7.90% 172%
7 2 79460 10 -100% A1 P F02% 045%
47 il 7462 1.0 -100% 16.27% 26513% £.18% 51.56%
66 il 79462 1.0 1003 66.72% 24.24% B12% 1.465%
i 3 79,4589 10 A00% 70 Rl 2412% 9% 046%
4 2 7460 1.0 100% E2.97% 22.59% 13.39% 0.49%
16 1 79,451 1.0 -100% 70.46% 22.04% 469% 200%

724. Dr. Chen found the same sorting of districts fraghkst to lowest BVAP in a
draft Senate plan that Dr. Hofeller last modifiedAugust 13, 2017, three days after passage of
the Adopted Criteria. Tr. 443:11-445:20; PX123%446; PX571; PX152.

725. Dr. Chen explained in unrebutted testimony that tiiaghe does not automatically

sort districts based on BVAP in this manner, megutirat Dr. Hofeller manually sorted and
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displayed the draft House and Senate districts fi@hest to lowest BVAP even after passage
of the Adopted Criteria prohibiting consideratidirace. Tr. 437:24-438:11, 445:21-24.

726. For the draft House plan last modified on August2017, Dr. Hofeller also
manually displayed the BVAP of each district indé&bon the map itself. In Plaintiffs’ Exhibit
150, which depicts exactly how the draft distratsl labels appeared when Dr. Hofeller last
closed this file, Dr. Hofeller displayed in eaclagibox the district number and the BVAP of the

draft district. Tr. 438:13-441:12; PX150; PX12348t 43 (Chen Rebuttal Report).

Figure 27:
Screenshot of "Formula" Window and District Labels For Dr. Hofeller's "NC House J-25003.bak.zip" Draft Plan (August 14, 2017)
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727. The August 14, 2017 draft House plan contained 8YAP labels for each of

the 120 draft House districts. Tr. 442:2-16; PX&230, 44; PX151.

300



728. Dr. Chen explained in unrebutted testimony thasg@néing the BVAP of each
district in the district labels on the “Map windovwg’ not something that Maptitude does
automatically, meaning that Dr. Hofeller did thiamually. Tr. 441:15-23.

729. The evidence refutes any suggestion that Dr. Hafsltacial sorting and labels
was a vestige of some prior work pre-dating the72@tistricting. An earlier version of the
same Maptitude file depicted above—which was backed week earlier on August 7, 2017—
does not contain map labels reporting the BVAFhefdraft districts. Tr. 1963:1-1967:4;
compareP X552 and PX344ith PX570 and PX150. This means that Dr. Hofellereadidhose
BVAP labels between August 7 and 14, 2017, precaedund the time when the Adopted
Criteria barring consideration of racial data wasged on August 10, 201d.

730. The Court finds that Legislative Defendants’ statats to theCovingtoncourt
and the public about Dr. Hofeller's consideratidmaxial data were not accurate. It is not true
that Dr. Hofeller never “looked at any [racial] daand “ignored the racial data,” as Legislative
Defendants’ counsel represented to the court @caober 2017 hearing. Chen Demonstrative
D-1 at 84:2-85:14; Tr. 448:12-20. It is not tras,Legislative Defendants told the court in a
September 2017 filing, that “data regarding therafcvoters ... was not even loaded into the
computer used by the map drawer to construct gteicts.” Covington ECF No. 192 at 28.

And contrary to Legislative Defendants’ statemexttpublic hearings, race was “part of the
database” and “reviewed in preparation of [the 2BlEhs].” PX606 at 102; PX605 at 20.

731. The Court further finds that Legislative Defendamsde inaccurate statements to
the Covingtoncourt regarding Dr. Hofeller’s reliance on theopr2011 Plans as the starting point
for drawing the 2017 Plans. At the October 201ating inCovington Legislative Defendants

repeatedly insisted that Dr. Hofeller did not use prior, racially gerrymandered plans as a
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starting or reference point for the new remediahpl For instance, Judge Wynn asked
Legislative Defendants’ counsel at the hearing:diiawing the present maps, to what extent did
the map drawers look at the maps that we foune terfzonstitutional?” Chen Demonstrative
D-1 at 78:15-17; Tr. 443:14-21. Legislative Defants’ counsel answered:

[T]hey did not look at them. They weren’t on thaprdrawer’'s computer.

Obviously everybody knows what those districts ltké in general, but they

were not expressly used to actually draw the m&psean, basicallythe map
drawer started with a clean slate

Chen Demonstrative D-1 at 78:18-22 (emphasis added$44:1-6.

732. Dr. Chen explained in unrebutted testimony that tBpresentation was not
accurate. Based on the “Properties” tab in thetMage files containing Dr. Hofeller’'s draft
plans, Dr. Chen opined that the starting pointgHerdraft House and Senate plans were the final
2011 House and Senate Plans that had been struckliotheCovingtoncourt. Tr. 434:10-
435:6;seeP X570 (listing “Final NC House Adopted” as firdefin lineage of draft House plan
last modified on August 14, 2017); PX569 (samedi@ft House plan last modified on June 28,
2017); PX571 (listing “Final NC Senate Adopted'ths first file in the lineage of draft Senate
plan last modified on August 13, 2017); PX572 (sdonedraft Senate plan last modified on June
24, 2017). The Court credits Dr. Chen'’s opinidiwas not true that, in drawing the 2017 Plans,
Dr. Hofeller “started with a clean slate” unconmtto the 2011 Plans.

733. Regardless of whether Legislative Defendants knesugDr. Hofeller’s
possession and consideration of racial data in 20y are responsible for the work of their
agent, Dr. Hofeller, in drawing the 2017 Plansdaling a court’s invalidation of the prior plans.
Legislative Defendants are also responsible foung the accuracy of their representations to
the federal court. Yet, to this day, Legislativef@ndants have not notified tl®vingtoncourt

that statements they made during the 2017 rempibakss were inaccurate.
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PROPOSED CONCLUSIONS OF LAW
ALL PLAINTIFFS HAVE STANDING

1. The North Carolina Constitution provides: “All casishall be open; every person
for an injury done him in his lands, goods, persomeputation shall have remedy by due course
of law; and right and justice shall be administengithout favor denial, or delay.” N.C. Const.
art. 1, 8 18.

2. “[Blecause North Carolina courts are not constraibg the ‘case or controversy’
requirement of Article 1l of the United States Gtitution, our State’s standing jurisprudence is
broader than federal law.Davis v. New Zion Baptist Churc811 S.E.2d 725, 727 (N.C. Ct.
App. 2018) (quotation marks omitte@ccord Goldston v. Stat861 N.C. 26, 35, 637 S.E.2d
876, 882 (2006) (“While federal standing doctriaa e instructive as to general principles ...
and for comparative analysis, the nuts and boltdarth Carolina standing doctrine are not
coincident with federal standing doctrine.”). Atgnimum, a plaintiff in North Carolina court
has standing to sue when it would have standirsyiéoin federal court.

3. The North Carolina Supreme Court has interpretgdeat, section 18 broadly to
mean that “[a]s a general matter, the North Caacionstitution confers standing on those who
suffer harm.” Mangum v. Raleigh Bd. of Adjustme®®2 N.C. 640, 642, 669 S.E.2d 279, 281
(2008). The “gist of the question of standing” antlorth Carolina law is whether the party
seeking relief has “alleged such a personal stakleel outcome of the controversy as to assure
that concrete adverseness which sharpens the pagsarof issues upon which the court so
largely depends for illumination of difficult coitsitional questions.”Goldston 361 N.C. at 30-
31, 637 S.E.2d at 879-80 (quotiStanley v. Dep’'t of Conservation & De284 N.C. 15, 28, 199
S.E.2d 641, 650 (1973)). Although the North CalSupreme Court “has declined to set out

specific criteria necessary to show standing imeease, [it] has emphasized two factors in its
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cases examining standing: (1) the presence ofadlyetpgnizable injury; and (2) a means by
which the courts can remedy that injuryd. at 727-28.

4. With respect to organizational plaintiffs, “[tJoibg suit on its own behalf,” an
organizational plaintiff “need only meet the irrethle constitutional minimum of a sufficient
stake in a justiciable case or controvers@reek Pointe Homeowner’s Ass’'n, Inc. v. Hap#6
N.C. App. 159, 168, 552 S.E.2d 220, 227 (N.C. QipA2001) (quotation marks omitted). In
federal court, that irreducible constitutional nnmim is satisfied where the plaintiff
“demonstrate[s] (1) [an] injury in fact, (2) [a] usal relationship between injury and conduct
complained of, and (3) [a] likelihood that [thejurny would be redressed by [a] favorable
verdict.” Id. An organizational plaintiff may satisfy these uegments by showing a challenged
act either “perceptibly impaired” the organizatiemiission or objectives or results in a “drain on
the organization’s resourcestHavens Realty Corp. v. Colematb5 U.S. 363, 379 (1982).

A. The North Carolina Democratic Party Has Standing

5. The Court holds that the North Carolina DemocrBaacty (NCDP) has standing,
both to sue on its own behalf as an organizati@htarsue on behalf of its members.

6. With respect to organizational standing, the Uigr8me Court has held under
federal standing principles that state politicatiga have standing to bring voting-rights
challenges on their own behalkeeCrawford v. Marion County Election Boar53 U.S. 181,

187 n.7 (2008) (lead opiniony. at 204-09 (Scalia, J., concurring); at 209 n.2 (Souter, J.,
dissenting). In her concurrenceGill v. Whitford Justice Kagan explained how these standards
can apply to political parties and similar orgati@as in a partisan gerrymandering case. 138 S.
Ct. 1916, 1938 (2018). Multiple federal courtsd&eld that organizations similar to the NCDP
had standing to bring partisan gerrymandering ehgks on their own behalveSeeOhio A.

Philip Randolph Inst.373 F. Supp. 3d at 1076eague of Women Voters of Mich. v. Johnson
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352 F. Supp. 3d 777, 801 (E.D. Mich. 2018). Thefal court irRuchoheld that the NCDP had
standing to bring a partisan gerrymandering chglleon its own behalf—based in part on the
testimony of Mr. Goodwin.SeeCommon Cause v. RugHil8 F. Supp. 3d 777, 830 (M.D.N.C.
2018),vacated on other ground$39 S. Ct. 2484 (2019).

7. As in Ruchg the NCDP has satisfied the irreducible constal minimum
necessary to sue on its own behalf in this casee NCDP has satisfied that requirement under
federal law, and therefora,fortiori, has satisfied it under North Carolina law as well

8. First, the NCDP has demonstrated that it has ®dfan “injury in fact.” The
NCDP has demonstrated that the 2017 Plans havepi#iy impaired the NCDP’s mission and
objectives of bringing like-minded individuals tager to elect Democratic candidates to the
state House and SenatgsupraFOF § E.1.

9. The 2017 Plans, moreover, have significantly imgghithe NCDP’s ultimate
mission of implementing “policies that Democratpgort.” Tr. 1264:25-1265:9 (Goodwin).
The gerrymandering of 2017 Plans prevent the NGDf/ faccomplishing this mission by
making it virtually impossible for Democrats to tar a majority of either chamber of the
General Assembly. As Republican Senate Majoritgdez Harry Brown admitted in his
testimony, “in order to push legislation” that élieves is “important to this state,” a political
party must “be in the majority.” Tr. 2035:19-21.

10. The NCDP also has shown that the 2017 Plans relsult drain and diversion of
the NCDP'’s resources, requiring the NCDP to expeaade resources than would have been

required under a nonpartisan map, both in spe@fies and across the stagupraFOF § E.1.
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11. Second, the NCDP has demonstrated a causal ralajpbetween its injuries and
the 2017 Plans. The frustration of the NCDP’s misand objectives and the drain on its
resources is directly traceable to the 2017 Plans.

12.  Third, the NCDP has demonstrated a likelihood itisahjuries will be redressed
by a favorable resolution of this case. An injumctby this Court requiring the use of new, fair,
nondiscriminatory House and Senate maps for th@ 2@ttions will enable the NCDP to
pursue its mission and objectives unimpaired aridout diversion of its scarce resources.

13. In addition to suing on its own behalf, an orgatimaalso may sue on behalf of
its members. Under federal and state law, “an@ason has standing to bring suit on behalf of
its members when: (a) its members would otherwdse Istanding to sue in their own right; (b)
the interests it seeks to protect are germanectoitiianization’s purpose; and (c) neither the
claim asserted nor the relief requested requiregdénticipation of individual members in the
lawsuit.” Hunt v. Wash. State Apple Advertising Comm32 U.S. 333, 343 (1978ee River
Birch Assocs. v. City of Raleigh26 N.C. 100, 130, 388 S.E.2d 538, 555 (N.C. 1990

14.  Under both federal and state law, an associatplaaitiff need not show thatl
of its members would have standing to sue in thein right. Rather, it is sufficient if any “one”
member would have individual standing/arth v. Seldin422 U.S. 490, 511 (197%Rjiver
Birch, 326 N.C. at 130, 388 S.E.2d at 558¢ also State Employees Ass’n of N. CarolinaMnc.
State 357 N.C. 239, 240, 580 S.E.2d 693 (N.C. 2003)efrgng lower court decision that had
required every member of association or organinatichave standing).

15.  Multiple federal courts have held that organizasismilar to the NCDP have
standing to bring partisan gerrymandering challerebehalf of their member&eague of

Women Voters of Mich373 F. Supp. 3d at 933, 937-&#io A. Philip Randolph Inst373 F.
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Supp. 3d at 1072-73. The federal coumRirchoheld that the NCDP had standing to bring a
partisan gerrymandering claim on behalf of its merab 318 F. Supp. 3d at 827, 835-36.

16. The NCDP has standing to sue on behalf of its mesnbehis case.

17.  First, Defendants have not disputed that the NC&rhembers in every state
House and state Senate (i.e., registered Demoe@tes), and that NCDP has at least one
member in every district who supports Democratitdadates for the state House and state
Senate. FOF 8 E.%ge Ala. Legislative Black Caucus v. Alabad®b S. Ct. 1257, 1269 (2015).
And, as described in detail below, the Court hotids individual Democratic voters have
standing to challenge the statewide House and S@teats, and at a minimum have standing to
challenge districts and country groupings in wtltlody live that are partisan outlierSee infra
COL § I.C. The NCDP thus has demonstrated theistat least one of member with standing to
challenge the 2017 Plans as a whole and each n¢ldigrict therein.

18. Second, the NCDP has demonstrated that the indatessteks to protect in this
case are germane to the NCDP’s purposes. Thisseags to protect individual voters’ interests
in the terms on which they vote, engage in politspeeech, associate with one another, and
participate in the political process. Those intesare central to the NCDP’s purposes.

19. Third, neither the claims asserted nor the reégliested requires the
participation of the NCDP'’s individual members.aiRtiffs are challenging the 2017 Plans; they
seek declaratory relief and an injunction requimagv maps in time for the 2020 elections.
Those claims and that relief do not require par&ton by the NCDP'’s individual members.

B. Common Cause Has Standing

20. The Court further holds that Common Cause has stgnboth to sue on its own

behalf as an organization and to sue on behatsahembers.
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21.  Multiple federal courts have held that organizagismmilar to Common Cause
have standing to bring partisan gerrymanderinglehgés on their own behalves and on behalf
of their membersLeague of Women Voters of MicB73 F. Supp. 3d at 933, 937-&#io A.
Philip Randolph Inst.373 F. Supp. 3d at 1072-75. The couRRuchoheld that Common Cause
had standing to bring a partisan gerrymanderindjesige. 318 F. Supp. 3d at 830-31.

22.  Like the NCDP, Common Cause has satisfied theucibte constitutional
minimum necessary to sue on its own behalf in¢dhse. Common Cause has satisfied that
requirement under federal law amdfortiori, under North Carolina law as well.

23.  First, Common Cause has demonstrated that it Heesesth an “injury in fact.” In
particular, the NCDP has demonstrated that the Z0dr7s have perceptibly impaired the
NCDP’s objective of ending partisan gerrymandemmdlorth Carolina, since legislators who
owe their seats to gerrymanders are unlikely tormefthe redistricting process as Common
Cause seeksSupraFOF § E.2. The 2017 Plans further impair Comn@asgse’s mission and
objectives of promoting open, honest, and accolmwernment. The 2017 Plans have also
resulted in a drain on Common Cause’s resources.

24.  Second, Common Cause has demonstrated a causaingt@ between its
injuries and the 2017 Plans. The frustration ain@wn Cause’s mission and objectives and the
drain on its resources are directly traceable ¢c2biL7 Plans.

25.  Third, Common Cause has demonstrated a likelihbadits injuries will be
redressed by a favorable resolution of this caseuling that prohibits the intentional partisan
gerrymandering of North Carolina’s state legislatdistricts, and that leads to new nonpartisan
maps for the 2020 elections, will further Commoru§&s mission and objectives and ease the

diversion of its scarce resources.

308



26. Common Cause also has standing to bring this cadelwalf of its members.

27.  First, Common Cause has demonstrated that atdeastf its individual members
has standing to sue in his or her own right. Tfethis element of associational standing,
Common Cause is not required to provide a detailechbership list or to identify any particular
member by name, especially where Defendants havehadlenged that Common Cause has
members in every relevant district who support Demraoc candidates for the General
Assembly. SeeAlabama 135 S. Ct. at 126¥at'l Council of La Raza v. Cegavsi&90 F.3d
1032, 1041 (9th Cir. 2015).

28. Second, Common Cause has demonstrated that thestst@& seeks to protect in
this case are germane to the organization’s puspoBhis case seeks to protect citizens’
interests in the terms on which they vote, engagmlitical speech, associate with one another,
and participate in the political process. Thoserasts are central to Common Cause’s purposes.

29.  Third, neither the claims asserted nor the rekgiiested requires the
participation of Common Cause’s individual membeP&aintiffs are challenging the 2017 Plans;
they seek declaratory relief and an injunction neag new maps in time for the 2020 elections.
Those claims and that relief do not require pgréiton by Common Cause’s members.

C. The Individual Plaintiffs Have Standing

30. Individual Plaintiffs also have standing to chafjereach of their individual
districts as well as their county groupings andstatewide plan as a whole. All of the
Individual Plaintiffs have shown “a personal stakéhe outcome of the controversy;bldston
361 N.C. at 30-31, 637 S.E.2d at 879-80, and tlea2017 Plans cause them to “suffer harm,”
Mangum 362 N.C. at 642, 669 S.E.2d at 281.

31. The Individual Plaintiffs have standing to challertheir own districts. Each

Individual Plaintiff submitted an affidavit statingat he or she has a preference for electing
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Democratic legislators and a majority-Democratia@al Assembly. PX678-PX713. Plaintiffs
introduced extensive district-specific evidence destrating how, through cracking and
packing, the 2017 Plans dilute the voting powendividual Plaintiffs and other Democratic
voters. Dr. Cooper, for example, provided a distily-district analysis of how the General
Assembly cracked or packed specific districts faximum partisan gain.

32. At a minimum, those Individual Plaintiffs who live House or Senate districts
whose partisan composition is markedly differeatrirthe composition of the districts in which
they would live under nonpartisan plans have stanth challenge their districts. Dr. Chen
provided unrebutted evidence that twenty-two Irdinal Plaintiffs live in House districts that are
outliers in partisan composition relative to thstdcts in which they live under his nonpartisan
simulated plans, and twenty Individual Plaintiffeel in Senate districts that are outliers in this
regard. FOF § E.3. Each of these Individual Rilfsnthus established a specific harm directly
attributable the gerrymandering of the districtvhnich they reside. That easily establishes
standing. See, e.gRuchq 318 F. Supp. 3d at 818hio A. Philip Randolph Inst373 F. Supp.
3d at 1063].eague of Women Voters of MicB73 F. Supp. 3d at 91Bgnisek v. Lamon&48
F. Supp. 3d 493, 517 (D. Md. 2018acated on other ground$39 S. Ct. 2484 (2019).

33. The Individual Plaintiffs also have standing to l#hage their county groupings as
a whole and the statewide plans as a whole. Wal®&).S. Supreme Court has held that the
individual voters have standing to challenge ohsirt individual district on partisan
gerrymandering ground§ill, 138 S. Ct. at 1930-31, this Court does not folisiV in this
regard. The Court instead follows the Pennsylv&upreme Court, which has departed from
federal precedent in this regarBrfer v. Commonwealflv94 A.2d 325, 330 (Pa. 2002) (noting

that “state courts are not constrained by the thstaf Article 11l of the United States
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Constitution” and holding that individual votersvieastanding under state law to bring statewide
challenge)abrogated on other grounds hgague of Women Voters of PA78 A.3d 737.

34. As the Pennsylvania Supreme Court recognized réapportionment plan acts as
an interlocking jigsaw puzzle, each piece religmtruits neighbors to establish a picture of the
whole.” 1d. “An allegation that a litigant’s district was imgperly gerrymandered necessarily
involves a critique of the plan beyond the borddnsis district.” Id. In the instant case, the
General Assembly gerrymandered the districts atthmty-grouping level, where each district
“interlock][s]” with the other districts in the grping to gerrymander the grouping as a “whole.”
Id. A Democratic voter who lives in a gerrymandereouging thus has “a personal stake” in
the configuration of the entire grouping, and “sufi§] harm” from the fact that his or her district
has been drawn to effectuate a scheme to maximmézBepublican advantage across the entire
grouping. Goldston 361 N.C. at 30-31, 637 S.E.2d at 879{8@ngum 362 N.C. at 642, 669
S.E.2d at 281. The Court holds that each of thevidual Plaintiffs has standing to challenge
every district within his or her House and Senatenty groupings.

35.  The Court further holds that every Individual Ptdfrhas standing to challenge
every gerrymandered House and Senate district sthesState. Individual Plaintiffs are harmed
by the whole statewide plans because the entitevaitie plans deprive the Individual Plaintiffs
an opportunity to obtain Democratic majorities ithher chamber of the General Assembly.
Without a realistic possibility of obtaining majoes in the General Assembly, Individual
Plaintiffs have no possibility of seeing their pglipreferences enacted into la&upraFOF
8§ E.3. That is the precise injury that the Nortr@lina Constitution protects against, and in

particular the Free Elections Claus®ee infraCOL 8§ lII.
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36.  Finally, this Court has the means to remedy tharies to the Individual Plaintiffs
at the district level, the grouping level, and atatewide level.

Il. THE 2017 PLANS VIOLATE THE NORTH CAROLINA CONSTITUT ION'S
EQUAL PROTECTION CLAUSE

37. The North Carolina Constitution guarantees to alttN Carolinians the equal
protection of the law. Article I, 8§ 19 of the Nbi€arolina Constitution provides in relevant part
that “[n]o person shall be denied the equal pradeadf the laws.”

38. The 2017 Plans violate North Carolina’s Equal Retive Clause, irrespective of
whether those plans violate the U.S. ConstitutiBeeMichigan v. Long463 U.S. 1032 (1983).

A. North Carolina’s Equal Protection Clause Provides Geater Protection for
Voting Rights Than its Federal Counterpart

39. North Carolina’s Equal Protection Clause providesater protection for voting
rights than federal equal protection provisioSgephensar355 N.C. at 377-81 & n.6, 562
S.E.2d at 393-95 & n.@lankenship v. Bartlet863 N.C. 518, 522-28, 681 S.E.2d 759, 763-66
(2009). “It is beyond dispute that [North Carolic@urts] ha[ve] the authority to construe [the
North Carolina Constitution] differently from themwstruction by the United States Supreme
Court of the Federal Constitution, as long as direns are thereby accorded no lesser rights
than they are guaranteed by the parallel fedemadigion.” Stephensqgr855 N.C. at 381 n.6, 562
S.E.2d at 395 n.6. North Carolina courts can anahtérpret even “identical term[s]” in the
State’s Constitution more broadly than their fetlecaunterparts.Northampton Cty. Drainage
Dist. No. One v. Baileyd26 N.C. 742, 749, 392 S.E.2d 352, 357 (1990).

40. The North Carolina Supreme Court has held thatiNG#rolina’s Equal
Protection Clause protects “the fundamental riglgaech North Carolinian teubstantially equal
voting power’ Stephensar355 N.C. at 379, 562 S.E.2d at 394 (emphasisBddd is well

settled in this State that ‘the right to vate equal termss a fundamental right.” 355 N.C. at
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378, 562 S.E.2d at 393 (quotihgprthampton Cty.326 N.C. at 747, 392 S.E.2d at 356)
(emphasis added). These principles apply withféwtte in the redistricting contextd.

41. The North Carolina Supreme Court has applied tlaadber state constitutional
protection to invalidate redistricting schemes atiter elections laws under Atrticle I, 8§ 19,
irrespective of whether they violated federal equratection guarantees. 8tephensarthe
Court held that use of single- and multi-membetrigis in a redistricting plan violated Article I,

8§ 19. 355 N.C. at 377-81 & n.6, 562 S.E.2d at 39% n.6. The Court explained that, although
such a redistricting scheme did not violate the. @&nstitution, it restricted the “fundamental
right under the State Constitution” to “substatyiaiqual voting power and substantially equal
legislative representation.” 355 N.C. at 382, S62.2d at 396. Because the “classification of
voters” between single- and multi-member distr@tsated an “impermissible distinction among
similarly situated citizens,” it “necessarily imgdite[d] the fundamental right to vote on equal
terms,” triggering “strict scrutiny.” 355 N.C. a77-78, 562 S.E.2d at 393-94.

42.  In Blankenshipthe Court held that Article I, § 19 mandates peeson, one-vote
in judicial elections, even though the U.S. Consitin does not. 363 N.C. at 522-24, 681 S.E.2d
at 762-64. The Court stressed that “[t]he rightdte on equal terms in representative elections
... Is a fundamental right” and therefore “trigghesghtened scrutiny.’ld.

43.  And in Northampton Counfythe Court applied strict scrutiny to invalidasstain
rules related to voting for drainage districts,dnodj that the rules at issue deprived one county’s
residents of the “fundamental right” to “vote oruafterms” with residents of a neighboring

county. 326 N.C. at 747, 392 S.E.2d at 356.
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B. The 2017 Plans Were Created With the Intent To Diganinate Against
Plaintiffs and Other Democratic Voters

44. The 2017 Plans were drawn intentionally to depbesenocratic voters of
substantially equal voting power and the right éevon equal terms. FOF 88 B, C.

45.  Legislative Defendants openly admitted that thesduysrior election results to
draw districts to benefit Republicans in both 2@hdl 2017. FOF § B.1. Dr. Hofeller's own
files provide even more direct evidence that thguiar goal of the 2017 Plans was to maximize
Republicans’ political advantage by drawing Demtcneoters into districts where their votes
would be diluted, and in many cases where theesatould not matter. FOF § B.2.

46. The analysis and conclusions of Plaintiffs’ expedafirm the point. Dr. Chen’s
analysis confirms that the General Assembly intaalily subordinated traditional districting
principles to maximize Republican advantage. F@&=3a. Dr. Mattingly’s analysis confirms
that the enacted plans’ extreme partisan bias amlighave been intentional. FOF § B.3.b.

Dr. Pegden’s sensitivity analysis shows that thected plans are more carefully crafted to favor
Republicans than 99.999% of all possible plans@tiNCarolina meeting the same nonpartisan
criteria laid out in the Adopted Criteria. FOF 8. And Dr. Cooper demonstrated, by
analyzing the district boundaries within each ral@wounty grouping, that the enacted plans
intentionally and systematically pack and crack Deratic voters. FOF § C.

47.  The intentional “classification of voters” basedmartisanship in order to pack
and crack them into districts is an “impermissitigtinction among similarly situated citizens”

aimed at denying equal voting powestephensar355 N.C. at 377-78, 562 S.E.2d at 393-94.
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C. The 2017 Plans Deprive Plaintiffs and Other Democt& Voters of
Substantially Equal Voting Power and the Right to \bte on Equal Terms

48. The 2017 Plans work an unconstitutional discrimnomaeffect on Plaintiffs and
other Democratic voters by depriving them of suliga#ly equal voting power and the right to
vote on equal terms, in violation of Article I, 8.1

49.  The manipulation of district boundaries in the ¢ad@lans prevents Democratic
voters from obtaining a majority in the House a& 8enate even in election environments where
Democrats would obtain a majority under virtualhyaonpartisan map. Dr. Chen and Dr.
Mattingly each independently found that the effeftgerrymanders are most extreme in
circumstances where Democrats could win majoritieme or both chambers under nonpartisan
plans. FOF § B.3.a, b. There is nothing “equalBu the “voting power” of Democratic voters
when they have no realistic chance of winning aomitgjin either chamber under the enacted
plans. “The right to vote is the right to part&ip in the decision-making process of
government.” Texfi Indus., Inc. v. City of Fayettevillg01 N.C. 1, 13, 269 S.E.2d 142, 150
(1980). Democratic voters cannot meaningfully jpgréte in the decision-making process of
government when the maps are drawn to systematjpadizent Democrats from obtaining a
majority in either chamber of the General Assembly.

50. Beyond the issue of majority control, Dr. Chen &rdMattingly also concluded
that the gerrymanders deprive Democratic voteraufiple seats in the House and the Senate
across a variety of electoral environments. F@-3a, b. The 2017 Plans achieve these effects
by cracking and packing Democratic voters in cogrmuping after county grouping. FOF § C.
This packing and cracking diminishes the “votingved’ of Democratic voters in these

groupings; packing dilutes the votes of Democrathghat their votes do not matter, and the
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entire purpose of cracking likeminded voters acrosttiple districts is so they do not have
sufficient “voting power” to join together and elexcandidate of their choice.

51.  While not necessary to establish Plaintiffs’ equaltection claim, the Court holds
that the 2017 Plans not only deprive Democratiemobf equal voting power in terms of
electoral outcomes, but also deprive them of “sartslly equal legislative representation.”
Stephensgr855 N.C. at 382, 562 S.E.2d at 396. Just a¥tblical reality” is that “legislators
are much more inclined to listen to and suppoursttuent than an outsider,” 355 N.C. at 380,
562 S.E.2d at 395, the reality is that legislatyesfar more likely to represent the interests and
policy preferences of voters of the same partygidlative Defendants’ own expert, Dr. Brunell,
agreed that “a voter whose candidate of choiceslagikon average be less well-represented
than a voter who voted for the winning candidatér’ 2370:22-2371:2.

D. Plaintiffs Have Satisfied Even More Stringent EqualProtection Standards

52. Under well-established North Carolina precederdir@iffs have met their burden
to establish an equal protection violation by destaating that the 2017 Plans intentionally and
effectively deny them substantially equal votingvyeo and the right to vote on equal terms.
Plaintiffs, however, have met even more stringénidards as well. The 2017 Plans certainly
violate Article I, 8 19 where the General Assembfyredominantntent in drawing district
boundaries was to deny Democratic voters substigrggual violating power. And at a bare
minimum, the enacted plans violate Article I, 8vll®ere the General Assembly’s predominant
intent to gain partisan advantage “subordinatesrduitional redistricting criteria” of
compactness and not splitting political subdivisiobheague of Women Voters of Pa78 A.3d
at 817-18see StephenspfA55 N.C. at 371, 562 S.E.2d at 389 (“[T]he SG@oastitution’s

limitations upon redistricting and apportionmenhald ... the traditionallistricting principles,”
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which include “compactness, contiguity, and respecpolitical subdivisions.” (quotation marks
omitted)). The 2017 Plans fail each of these stedglas well.

E. The 2017 Plans Fail Strict Scrutiny—and Indeed AnyScrutiny

53. Because the 2017 Plans “impermissibly interferefhwhe exercise of [the]
fundamental right” to vote, strict scrutiny appli€stephensar355 N.C. at 377-78, 562 S.E.2d
at 393 Legislative Defendants cannot establish thaR0te/ Plans arenarrowly tailored to
advance a compelling governmental intere$tl.” Advantaging a particular political party or
discriminating against voters based of how thegwwsnot a compelling government interest.

54. To the extent Legislative Defendants argue thateslasser scrutiny applies, that
is incorrect, because the North Carolina SuprematCas held that the right to vote is a
fundamental right. Regardless, the 2017 Plansatasatisfy any level of scrutiny. As the North
Carolina Supreme Court has held, “a state may ihdedhe strength of a person’s vote to give
weight to other interests.Texfi Indus.301 N.C. at 13, 269 S.E.2d at 150.

[l THE 2017 PLANS VIOLATE THE NORTH CAROLINA CONSTITUT ION'S
FREE ELECTIONS CLAUSE

55. The Free Elections Clause in Article |, Sectioroféhe North Carolina
Constitution provides that “[a]ll elections shadl free.” This clause has no federal counterpart.
56. The 2017 Plans violate the Free Elections Clause.

A. The History and Purpose of the Free Elections Clagsls To Prevent the
Government from Manipulating Legislative Elections

57. The Free Elections Clause dates back to the Natbli@a Declaration of Rights
of 1776. The framers of the North Carolina Dediaraof Rights based the Free Elections
Clause on a provision of the 1689 English Bill aglirs providing that “election of members of
parliament ought to be free,” Bill of Rights 1689W. & M. c. 2 (Eng.).SeeJohn V. Orth,

North Carolina Constitutional History70 N.C. L. Rev. 1759, 1797-98 (1992).
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58.  This provision of the 1689 English Bill of Rightsegv out of the king’s efforts to
manipulate parliamentary elections, including bgruding the electorate in different areas to
achieve “electoral advantage.” J.R. Jofid® Revolution of 1688 in Engladd8 (1972). The
king’s attempt to maintain control of parliamentrognipulating elections led to a revolution,
and after dethroning the king, the revolutionacalled for a “free and fair parliament” as a
critical reform. Grey S. De Kreygestoration and Revolution in Britain: A Politiddistory of
the Era of Charles Il and the Glorious Revolutiil, 247-48, 250 (2007).

59. Before North Carolina adopted its Declaration aftRs, several other states
included versions of the free elections clausédairtDeclarations of Rights, all based on the
same provision of the 1689 English Bill of RightBhe Framers of North Carolina’s Declaration
of Rights drew inspiration for North Carolina’s Erglections Clause from these other states,
which included Pennsylvania, Maryland, and VirgingeeOrth, 70 N.C. L. Rev. at 1797-98

60.  As with the English provision, the provisions oétle other states were designed
specifically to prevent the manipulation of eleagdor legislative bodies. For instance,
Pennsylvania’s clause arose in response to lawsrthiaipulated elections for representatives to
Pennsylvania’s colonial assembligeeleague of Women Voters of PA78 A.3d at 804. Those
colonial laws led to the “underrepresentation”afd even “denial of representation” to, certain
geographic areas; the “colonial government remadteedinated” due to the laws by certain
counties at the expense of “western regions ottheny and the City of Philadelphiald. at
805-06. Pennsylvania’s version of the free elesticlause was intended to end “the dilution of
the right of the people of [the] Commonwealth tteserepresentatives to govern their affairs,”
and to codify an “explicit provision[] to establipinotections of the right of the people to fair and

equal representation in the governance of thediraff 1d. at 806, 808.
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61. North Carolina’s Free Elections Clause was adofaiestrve the same purpose.
The Free Elections Clause, in conjunction withabmpanion provision of the State Constitution
now found in Article I, 8 9 concerning redress aégances, mandates that elections in North
Carolina must be “free from interference or intiatidn” by the government, so that all North
Carolinians are freely able, through the electpraktess, to pursue a “redress of grievances and
for amending and strengthening the laws.” Joh©kh & Paul M. Newby, The North Carolina
State Constitution 55-57 (2d ed. 2013). “[T]hisrd sections concerns the application of the
principle of popular sovereignty.ld. at 55. As the North Carolina Supreme Court exgldi
nearly a century ago, the Free Elections Claudeatsfthat “[o]ur government is founded on the
consent of the governed,” and the right to freet&as “must be held inviolable to preserve our
democracy.” Swaringen v. Poplin211 N.C. 700, 191 S.E. 746, 747 (1937).

62. North Carolina has broadened and strengthenedrdeeBections Clause since
its adoption in 1776 to make these purposes cl€he. original clause stated that “elections of
members, to serve as Representatives in the Gekggaimbly, ought to be free.” N.C.
Declaration of Rights, VII (1776). The next versiof the State’s constitution, adopted in 1868,
declared that “[a]ll elections ought to be freexpanding the principle to include all elections in
North Carolina. N.C. Const. art. I, 8 10 (1868).the current Constitution, adopted in 1971, the
Free Elections Clause now mandates that “[a]lltelasshall be free.” N.C. Const. art. |, § 10
(emphasis added). This change was intended to€maltear” that the Free Elections Clause
and the other “rights secured to the people byDielaration of Rights are commands and not
merely admonitions to proper conduct on the pathefgovernment.'N.C. State Bar v.
DuMont 304 N.C. 627, 635, 639, 286 S.E.2d 89, 94, 98%Z19quoting Report of the N.C. State

Constitution Study Comm’n to the N.C. State Bar t@N.C. Bar Ass'n, 75 (1968)).
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B. The Free Elections Clause Prohibits the Governmeritom Manipulating the
Electoral Process in an Attempt To Predetermine th®©utcome of Elections

63. The Free Elections Clause prohibits the governrfient manipulating the
electoral process in an attempt to predeterminetibome of elections. In the context of
redistricting, the Clause prohibits the Generalefssly from drawing district boundaries
intentionally to predetermine the outcome of indual state House and state Senate elections,
and to guarantee overall control of the legislatuiéhere the ruling party has manipulated the
electoral process to ensure that it remains inrobat government, elections are not “free.”

64. The text, history and purpose of the Free Elect@lasise, as well as precedent in
North Carolina and other states, supports thispnétation.

65. The broad text of the Free Elections Clause unegaily mandates that “[a]ll
elections” in North Carolina “shall be free.” AsetPennsylvania Supreme Court explained in
interpreting its clause, the “plain and expansiveep” of the word “free” conveys an “intent
that all aspects of the electoral process, to thatgst degree possible, be kept open and
unrestricted to the voters ..., and, also, conduictedmanner which guarantees, to the greatest
degree possible, a voter’s right to equal partiegrein the electoral process for the selection of
his or her representatives in governmeritéague of Women Voters of PA78 A.3d at 804.

66. The history of the Free Elections Clause confirhgsittention to prohibit the
government from manipulating elections—and legigtaelections in particular—to entrench the
current rulers in power. As explained above, tteug€e’s original precursor in the English Bill
of Rights was designed specifically to preventkimg from manipulating parliamentary
elections to maintain his control over parliameRennsylvania’s version of the clause likewise

sought to end efforts by those in power to entrehelr control by interfering with the ability of
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certain disfavored citizens to obtain representaiticthe legislative body. North Carolina’s Free
Elections Clause exists to serve precisely these sairposes.

67. Courts in various states have interpreted thee €lections clauses to strike
down laws that subvert these purposes. Justdast the Pennsylvania Supreme Court held that
extreme partisan gerrymandering of the state’s @asgpnal districting plan violated
Pennsylvania’s version of the clause. The coud tiat the clause must be “given the broadest
interpretation” to provide citizens “an equallyedtive power to select the representative of his
or her choice, and bars the dilution of the peapteswer to do so.’League of Women Voters of
Pa., 178 A.3d at 814. “[T]he actual and plain langeiad [the clause] mandates that all voters
have an equal opportunity to translate their votesrepresentation.’ld. Adopting this “broad
interpretation” of the free elections requiremegidrds against the risk of unfairly rendering
votes nugatory, artificially entrenching represémtapower, and discouraging voters from
participating in the electoral procesdd. The court thus held that the challenged map tedla
Pennsylvania’s clause because it did not proviéelieand every Pennsylvania voter ... the same
free and equalpportunityto select his or her representativekl’

68. Maryland courts have afforded a similarly broaciptetation of their free
elections provision, which provides that “electiangyht to be free and frequent.” Md. Const.
Declaration of Rights, art. 7. Maryland courts én@agcognized that, in light of this provision,
voting is “the most fundamental right granted toriiand citizens as members of a free
society.” Liddy v. Lamong919 A.2d 1276, 1290 & n.19 (Md. 2007). For tredson, Maryland
courts have interpreted their free elections prowmiso be more protective of the right of political

participation than the federal Constitution, angéhapplied the provision to invalidate laws that
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restrict the ability of citizens to cast a ballot tandidates of their choice, regardless of aliti
party. Md. Green Party v. Md. Bd. of Elec832 A.2d 214, 228 (Md. 2003).

69. The North Carolina Supreme Court likewise has ex@dithe Free Elections
Clause to invalidate laws that interfere with vetability to freely choose their representatives.
In Clark v. Meylandthe North Carolina Supreme Court struck downnatlaat required voters
seeking to change their party affiliation to takeoath supporting the party’s nominees “in the
next election and ... thereafter.” 261 N.C. 140,,1¥34 S.E.2d 168, 169 (1964). The Court
held that this attempt to manipulate the outcomieitofre elections “violate[d] the constitutional
provision that elections shall be free.” 261 Na€C143, 134 S.E.2d at 170. A federal court also
applied the Free Elections Clause to strike dovawethat singled out unaffiliated candidates for
differential treatment from major party candidabesause it impermissibly infringed an
unaffiliated candidate’s ability to “advance]] lpslitical beliefs and to cast his votes
effectively.” Obie v. N.C. State Bd. of Elecg62 F. Supp. 119, 121 (E.D.N.C. 1991).

C. The 2017 Plans Violate the Free Elections Clause banipulating and
Predetermining Election Outcomes and Control of theGeneral Assembly

70.  The partisan gerrymandering of the 2017 Plansestrék the heart of the Free
Elections Clause. Using their control of the Gah&ssembly, Legislative Defendants
manipulated district boundaries to predetermineotiteomes of individual races and to
guarantee their continued control of the legisktur

71. Plaintiffs’ experts demonstrated that the 2017 ®laare designed, specifically
and systematically, to maintain Republican majesiin the state House and Senate. Drs. Chen
and Mattingly each independently established #ha®2017 Plans were gerrymandered to be
most resilient in electoral environments where Derats could win majorities in either chamber

under nonpartisan plans. FOF § B.3.a, b. Thailyaes establish that it is nearly impossible for
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Democrats to win majorities in either chamber iy masonably foreseeable electoral
environment.ld. Elections under the 2017 Plans are not “free”r@hmartisan actors have
successfully ensured that they will retain powemadter how the people vote.

72.  The 2017 Plans also unlawfully predetermine electiotcomes in specific
districts and county groupings. Drs. Chen and Mglly each found numerous districts and
county groupings that result in safe or relatividye Republican seats under the enacted plans
but would be far more competitive or even Democrkganing under nonpartisan plarsee,
e.g, FOF § C.1.a (Mecklenburg); C.1.b (Franklin-Wake)l.c (Nash-Johnston-Harnett-Lee-
Sampson-Duplin); C.1.e (Davie-Forsyth); C.1.g (Bambe-Henderson-Transylvania); C.2.a
(Robeson-Columbus-Pender); C.2.b (Cumberland) cGRerson-Granville-Vance-Warren);
C.2.d (Franklin-Nash); C.2.e (Pitt-Lenoir); C.23ilford); C.2.g (Davie-Rowan-Cabarrus-
Stanly-Montgomery-Richmond); C.2.h (Yadkin-Forsyt@)2.k (New Hanover-Brunswick);
C.21 (Duplin-Onslow); C.2.m (Anson-Union); C.2.0 (Cléared-Gaston). In the remaining
county groupings, Drs. Chen and Mattingly similadynd that Legislative Defendants placed
their thumbs heavily on the scale to favor Repuatng SeeFOF § C.

73.  The harm caused by this manipulation of electiolt@mes subverts another key
purpose of the Free Elections Clause, which, inwamion with Article I, 8 9, is to facilitate the
ability of North Carolina citizens to seek a “reskef grievances and for amending and
strengthening the law.” Orth & Newbsupra at 56. Democratic voters in North Carolina
cannot meaningfully seek to redress their grievammeceamend the laws consistent with their
policy preferences when they cannot obtain a ntgjofithe General Assembly.

74.  For the reasons described above, Plaintiffs haveimee burden to establish a

Free Elections Clause violation by demonstratirag tiegislative Defendants manipulated the
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current district boundaries to predetermine the@ute of elections. Plaintiffs, however, have
met even more stringent standards as well. Th& Bldns certainly violate the Free Elections
Clause where the General Assembly’s predominaenint drawing district boundaries was to
predetermine the outcome of elections. And atra banimum, the enacted plans violate the
Free Elections Clause where the General Assempigdominant intent to predetermine
election outcomes “subordinates the traditionaisteidting criteria” of compactness and not
splitting political subdivisionsLeague of Women Voters of PA78 A.3d at 817-18. The 2017
Plans fail each of these standards as well.

V. THE 2017 PLANS VIOLATE THE NORTH CAROLINA CONSTITUT ION'’S
FREEDOM OF SPEECH AND FREEDOM OF ASSEMBLY CLAUSES

75.  The Freedom of Speech Clause in Article I, § 1thefNorth Carolina
Constitution provides that “[flreedom of speech afthe press are two of the great bulwarks of
liberty and therefore shall never be restrainethie Freedom of Assembly Clause in Article I,
8 14 provides, in relevant part, that “[t]he pedpéeve a right to assemble together to consult for
their common good, to instruct their representatiaad to apply to the General Assembly for
redress of grievances.”

76. The 2017 Plans violate the North Carolina Constiti$ guarantees of free
speech and assembly, irrespective of whether thespliolate the U.S. Constitutiokee
Michigan v. Long463 U.S. 1032 (1983).

A. North Carolina’s Constitution Protects the Rights d Free Speech and
Assembly Independently From the Federal Constitutia

77.  “[l]n construing provisions of the Constitution Nbrth Carolina,” the North
Carolina Supreme Court “is not bound by opinionghef Supreme Court of the United States
construing even identical provisions in the Consitin of the United States.State v. Hicks333

N.C. 467, 483, 428 S.E.2d 167, 176 (1993). WiikeNorth Carolina Supreme Court gives
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“great weight” to decisions of the U.S. Supreme € that interpret corresponding provisions in
the federal constitutiorticks 333 N.C. at 484, 428 S.E.2d at 176, only Northo@@@a courts
can “answer[] with finality” questions of North Gdina constitutional lawState v. Arrington
311 N.C. 633, 642, 319 S.E.2d 254, 260 (1984).tiNGarolina courts thus “have the authority
to construe [the State’s] own constitution diffdigifrom the construction by the United States
Supreme Court of the Federal Constitution, as E§ts] citizens are thereby accorded no
lesser rights than they are guaranteed by thelpbfederal provision.”State v. Carter322
N.C. 709, 713, 370 S.E.2d 553, 555 (1988).

78.  The North Carolina Supreme Court has held thaNibweth Carolina
Constitution’s Free Speech Clause provides broaglets than does federal law. In particular,
the Court has held that the North Carolina Constituaffords a direct cause of action for
damages against government officers in their @ficapacity for speech violations, even though
federal law does notCorum v. Univ. of N.C. ex rel. Bd. of Goy'830 N.C. 761, 783, 413
S.E.2d 276, 290 (1992). Noting that “[o]ur Congidn is more detailed and specific than the
federal Constitution in the protection of the rgbf its citizens,” the Court explained that the
North Carolina courts “give our Constitution a liakinterpretation in favor of its citizens with
respect to those provisions which were designesdfeguard the liberty and security of the
citizens in regard to both person and propertg.” Indeed, in recognizing a direct cause of
action under the State Constitution, the Court esgly relied ornhe lack ofa federal remedy,
which left plaintiffs with “no other remedy ... fotleged violations of his constitutional freedom
of speech rights.d.

79.  Similarly, inEvans v. Cowarthe Court of Appeals reversed a trial court tieat

dismissed a claim under Article I, 8 14, on th@eeous ground that it wass judicatabased on
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a prior dismissal of the plaintiff's claim undesetfederal First Amendment. 122 N.C. App. 181,
183-84, 468 S.E.2d 575, 577-#8{'d, 477 S.E.2d 926 (N.C. 1996). While “both the Mort
Carolina Constitution and the United States Cousdih contain similar provisions proclaiming
certain principles of liberty,” North Carolina casifare notooundby the opinions of the federal
courts.” Id. “[A]n independent determination of plaintiff's mstitutional rights under the state
constitution [was] required, and the state coweserve the right to grant relief under the state
constitution in circumstances under which no retrght be granted under the federal
constitution.” Id. at 184 (citation and internal quotations marksttad); see also McLaughlin v.
Bailey, 240 N.C. App. 159, 172, 771 S.E.2d 570, 579-81%2,aff'd, 781 S.E.2d 23 (N.C.
2016);see also Lenzer v. Flahert§06 N.C. App. 496, 418 S.E.2d 276 (1992).

80. Inthe context of partisan gerrymandering, it gezsally important that North
Carolina courts give independent force to Northoliaa’s constitutional protections. The U.S.
Supreme Court recently held that federal courtdyappthe federal constitution have no power
to adjudicate claims of partisan gerrymanderiRgicho v. Common CaysE39 S. Ct. 2484
(2019). That ruling does not mean that partisanygendering complies with the constitution;
it means that federal courts have no power to @editetherthe practice complies with the
constitution. “Having no other remedy,” the No@hrolina Constitution “guarantees
[P]laintiff[s] a direct action under the State Cutugion for alleged violations of [their]
constitutional freedom of speech right€Corum 330 N.C. at 783, 413 S.E.2d at 290.

B. Voting, Banding Together in a Political Party, andSpending on Elections
Are Protected Expression and Association

81. Voting for the candidate of one’s choice and asgow with the political party of

one’s choice are core means of political expresprotected by the North Carolina
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Constitution’s Freedom of Speech and Freedom oémbdy Clauses. The 2017 Plans burden
that protected expression and thus are subjecrtirsy under those clauses.

82.  Voting provides citizens a direct means of “expfieg$ ... support for [a]
candidate and his viewsBuckley v. Valeod24 U.S. 1, 20-31 (1976). Indeed, if donating
money to a candidate constituted a form of protespgeech, then voting for that same candidate
necessarily does as well. “There is no right meagic in our democracy than the right to
participate in electing our political leaders”—inding, of course, the right to “vote.”
McCutcheon v. FEC134 S. Ct. 1434, 1440-41 (2014) (plurality op[R]olitical belief and
association constitute the core of ... those aatwiprotected by the First Amendment.”

83.  Plaintiffs’ expression is no less protected “meiadgause it involves the ‘act™ of
casting a ballot.State v. Bishop368 N.C. 869, 874, 787 S.E.2d 814, 818 (201fY]uch
speech requires an ‘act’ of some variety—whethétinmuink to paper or paint to canvas, or
hoisting a picket sign, or donning a message-bgaaicket.” Id. Voting, like donating money to
a candidate or signing a petition for a referendoomstitutes “expressive activity” that
“express|es] [a] view” about the State’s laws aontigies. Winborne v. Easleyl36 N.C. App.
191, 198, 523 S.E.2d 149, 153 (19D%e v. Reeds61 U.S. 186, 194 (2010). Voting's
expressive force is not diminished by the fact thas a legally operative legislative actld.;
see alsdNev. Comm’n on Ethics v. Carrigah31 S. Ct. 2343 (2011) (Alito, J., concurring)
(“[T]he act of voting is not drained of its expresscontent when the vote has a legal effect.”).
Having “cho[sen] to tap the energy and the legiting power of the democratic process,” the
government “must accord the participants in thatpss the First Amendment rights that attach

to their roles.” Republican Party of Minn. v. Whjt836 U.S. 765, 788 (2002). The ballots cast
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by Plaintiffs and other Democratic voters to elsmdidates to the North Carolina General
Assembly are protected by North Carolina’s Freedd®peech Clause.

84. Expression aside, the Freedom of Assembly Clawtspendently protects
Plaintiffs’ voting and their association with themocratic Party. The Freedom of Assembly
Clause—part of North Carolina’s original 1776 Deat&on of Rights—protects the right of the
people “to assemble together to consult for themmon good, to instruct their representatives,
and to apply to the General Assembly for redreggieivances.” N.C. Const. art. |, § E&e
N.C. Const. art. I, 8 18 (1776). In North Carolitfze right to assembly encompasses the right of
association.Feltman v. City of Wilsqr238 N.C. App. 246, 253, 767 S.E.2d 615, 620 (2014

85. Just as voting is a form of protected expressiangding together with likeminded
citizens in a political party is a form of protedtassociation. “[Clitizens form parties to express
their political beliefs and to assist others intc@gvotes in alignment with those beliefs.”
Libertarian Party of N.C. v. Stat865 N.C. 41, 49, 707 S.E.2d 199, 204-05 (201[Bjor
elections to express the popular will, the rightssemble and consult for the common good
must be guaranteed.” John V. Orth, The North Qaadbtate Constitution 48 (1995).

86. A final form of relevant protected expression inxgd the expenditure of funds in
support of candidates. It is now well-settled tipatlitical contributions and expenditures”
constitute “expressive activity” that are constaotlly protected.Winborne 136 N.C. App. at
198, 523 S.E.2d at 153-54.

C. The 2017 Plans Burden Protected Expression and Assation

87. The 2017 Plans are subject to strict scrutiny beedley burden Plaintiffs’ and

Democratic voters’ political expression and asdama
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1. The 2017 Plans Burden Protected Expression Based direwpoint by
Making Democratic Votes Less Effective

88. Itis “axiomatic” that the government may not infye on protected activity based
on the individual's viewpointRosenberger v. Rector & Visitors of Univ. of \&l5 U.S. 819,
828 (1995). “The government must abstain from legg speech when the specific motivating
ideology or the opinion or perspective of the sgeak the rationale for the restrictionlt. The
guarantee of free expression “stands against atsatmplisfavor certain subjects or viewpoints.”
Citizens United v. FE(S58 U.S. 310, 340 (2010).

89.  Viewpoint discrimination ignostinsidious where the targeted speech is political.
“[l]n the context of political speech, ... [b]oth hisy and logic” demonstrate the perils of
permitting the government to “identif[y] certaingberred speakers” while burdening the speech
of “disfavored speakers.Citizens United558 U.S. at 340-41. The government may not burde
the “speech of some elements of our society inrdalenhance the relative voice of others” in
electing officials. McCutcheon134 S. Ct. at 1458gee also Winbornel36 N.C. App. at 198,
523 S.E.2d at 153 (“political speech” has “suchgd lstatus” that free speech protections have
their “fullest and most urgent application” in tltisntext (quotations marks omitted)).

90. Here, Legislative Defendants “identified[] certgireferred speakers”
(Republican voters), while targeting certain “disfeed speakers” (Plaintiffs and other
Democratic voters) for “disfavored treatment” besmof disagreement with the views they
express when they vot€itizens United558 U.S. at 340-48orrell v. IMS Health In¢.564
U.S. 552, 565 (2011). Legislative Defendants aredythe voting histories of every VTD in
North Carolina, identified VTDs that favor Demodtatandidates, and then singled out the

voters in those VTDs for disfavored treatment bgiirag and cracking them into districts with
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the aim of diluting their votes and, in the caseracked districts, ensuring that these voters
cannot elect a candidate who shares their views.

91. The fact that Democratic voters can still castdtalunder gerrymandered maps
changes nothing. The government unconstitutioriallglens speech where it renders disfavored
speecHesseffective even if it does not ban such speech outrighte gdvernment may not
restrict a citizen’s “ability to effectively exesa” their free speech right$ieritage Vill. Church
& Missionary Fellowship, Inc. v. Staté0 N.C. App. 429, 451, 253 S.E.2d 473, 486 (1979)
aff'd, 299 N.C. 399, 263 S.E.2d 726 (1980). “It is thosanswer to say that petitioners can still
be ‘seen and heard” if the burdens placed on saech “have effectively stifled petitioners’
message.”"McCullen v. Coakleyl34 S. Ct. 2518, 2537 (2014).

92.  In McCullen for instance, the U.S. Supreme Court invalidatéamv that imposed
a buffer zone around abortion clinics becauseaihe‘tompromise[d] [the] ability” of the
plaintiffs to “initiate the close, personal conwaiens that they view as essential”’ to effectively
communicate their message. 134 S. Ct. at 253%l i8orrell, the U.S. Supreme Court
invalidated on viewpoint discrimination groundstats law that burdened drug manufacturers by
denying them information that made their marketimyye effective. 564 U.S. at 580. The Court
stressed that “the distinction between laws burdgspeech is but a matter of degree and the
Government’s content-based burdens must satisfgathne rigorous scrutiny as its content-based
bans.” Id. at 555-56 (quotation marks omitted);

93. These principles apply equally to burdens on malitexpression. IDavis v.

FEC, 554 U.S. 724 (2008), the U.S. Supreme Court ktdoevn a law that disfavored candidates
who self-financed their campaigns. The law in goesdid not limit how much money self-

financing candidates could spend, but it still urstdutionally “diminishe[d] the effectiveness of
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[their] speech.”ld. at 736. The Court held the sameAmzona Free Enterprise Club’s Freedom
Club PAC v. Bennetb64 U.S. 721, 747 (2011), where it invalidatgeublic-matching scheme
because it rendered the money spent by privateintied candidates “less effectivdd. at 747;
see alsdRandall v. Sorre|l548 U.S. 230, 248-49 (2006) (invalidating limit campaign
donations that made such donations less “effective”

94. North Carolina courts have recognized “several gatading to the conclusion
that laws burdening protected expression are imggsity discriminatory and thus “subject to
strict scrutiny.” State v. Bishop368 N.C. 869, 875, 787 S.E.2d 814, 819 (2016jin&ing of
discrimination “can find support in the plain tefta statute, or the animating impulse behind it,
or the lack of any plausible explanation besidesagie for the subject matter or messade.”
The 2017 Plans thus need not explicitly mention@enyicular viewpoint to be impermissibly
discriminatory. See, e.gReed v. Town of GilberL35 S. Ct. 2218, 2227 (2015)

95.  Here, all paths lead to the same conclusion: ti& Zans reflect viewpoint
discrimination against Plaintiffs and other Demaicraoters that render their protected political
expression less effective.

96. Overwhelming, unrebutted evidence establishesthiga?017 Plans were laced
with viewpoint-driven intent. Legislative Defendamirected Dr. Hofeller to assign voters to
districts using “election data” reflecting the cemis of their prior votes for Democratic or
Republican candidates. PX588. Dr. Hofeller abjdesing a color-coded shading system to
track voters based on their partisan preferencéwvating histories. FOF § C.2. Dr. Hofeller
placed Democratic voters in this district or thae dasedolelyon their political views. If this

direct evidence left any doubt, the expert testiyneimowed that the mapmaker crafted the plans
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with partisanship as the dominant (if not sole)uac Dr. Cooper in particular illustrated the
intentional packing and cracking of specific Denatitr voters and communities. FOF § D.

97.  This sorting of Plaintiffs and other Democratic exst based on disfavor for their
political views has burdened their speech by makiegr votes less effective. Many Plaintiffs
and other Democrats live in districts where theeg are guaranteed not to matter—either
because the districts are packed such that Denoceatdidates will win by astronomical
margins or because the Democratic voters are alaoke seats that are safely Republican.
Plaintiff Derrick Miller testified that he is on@ish voter: with the Wilmington Notch having
been placed in Senate District 8, it is “impossible[he] and Democratic neighbors to elect a
Democrat, a candidate of our choice.” Tr. 205:53-Plaintiff Joshua Brown similarly testified
that the mapmaker’s placing High Point’'s Democrnatis Senate District 26 “clearly dilutes the
ability of Democrats to even attempt to run a face.” Tr. 833:20-21.

98. By packing and cracking Democratic voters to mak®irder for them to translate
votes into legislative seats, the 2017 Plans “simgit a subset of messages for disfavor based on
the views expressed Matal v. Tam 137 S. Ct. 1744, 1766 (2017) (Kennedy, J., canagiy.

“This is the essence of viewpoint discriminationd.

99. Even were Legislative Defendants permittedaasidervoters’ political beliefs
when drawing district maps, the 2017 Plans woulbb& unlawful. In arenas where the
government is allowed (or even required) to condide content or viewpoint of expression that
it regulates, it is still forbidden from intentidhaelevating one viewpoint over the othdn
Board of Education v. Pi¢al57 U.S. 853 (1982), for example, the SupremertGeaognized
that, while local school boards “possess significhascretion to determine the content of their

school libraries,” their discretion may “not be ecieed in a narrowly partisan or political
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manner.” Id. at 870. As the Court observed, “[i]f a Democrattiool board, motivated by party
affiliation, ordered the removal of all books weittby or in favor of Republicans, few would
doubt that the order violated the constitutionghts of the students denied access to those
books.” Id. at 870-71. So too here. Legislative Defendamsdt simply look at partisan data
to satisfy their curiosity. They drew the 2017rR3lan a way that deliberately minimized the
effectiveness of the votes of citizens with whoeytdisagree.

2. The 2017 Plans Burden Plaintiffs’ Ability To Assocate

100. The 2017 Plans independently violate Article 1tis@cl2 by burdening the
ability of the NCDP, Common Cause, and Democratiens to associate effectively.

101. The 2017 Plans severely burden—if not outright joiee—the ability of the
NCDP, Common Cause, and Democratic voters “touestheir representatives, and to apply to
the General Assembly for redress of grievancesC.IConst. art. I, § 14. Democratic voters
who live in cracked districts have little to no laiito instruct their representatives or obtain
redress from their representatives on issues irapotd those votersSupraFOF § E.3. And as
a result of the gerrymanders, Democratic votergsacthe state, as well as the NCDP, will never
be able to obtain redress from “the General Assghanl important policy issues, because they
never will be able to obtain Democratic majoritieshe General Assemblyd. Common Cause
likewise cannot instruct representatives or obtegress on the issues central to its mission due
to the gerrymandersSupraFOF 8 E.2. The 2017 Plans “burden[] the abilityilee-minded
people across the State to affiliate in a politgaity and carry out [their] activities and objetts
Gill, 138 S. Ct. at 1939 (Kagan J., concurring).

102. The 2017 Plans separately violate NCDP’s assoaliaghts by “debilitat[ing]
[the] party” and “weaken[ing] its ability to carout its core functions and purposes$d. Due to

the unfair playing field created by the 2017 Pldahe,NCDP *“face[s] difficulties fundraising,
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registering voters, attracting volunteers, genegasupport from independents, and recruiting
candidates to run for office.ld. at 1938seeFOF § E.1.

3. The 2017 Plans Burden the NCDP’s Expression Throughkinancial
Support for Candidates

103. The 2017 Plans independently violate the NCDP’s &xepression and assembly
rights under Article 1, sections 12 and 14 by bandg their campaign donations and
expenditures. The NCDP must spend more moneyithi#ould need to under nonpartisan
plans, both statewide and in individual races, thiedmnoney that the NCDP spends is less
effective than it would be under nondiscriminatorgps. FOF § E.1. The NCDP’s political
opponent, the North Carolina Republican Party,dawesuch burdens, and in fact needs to
spend less money than it would under plans thag¢ wet drawn to advantage Republicans.

104. The operation of the 2017 Plans is analogous tdathe struck down iavis
andBennettin this regard. Those laws did not preclude mitlany campaign expenditures, but
were still held unconstitutional because they “diishe[d] the effectiveness” of the expenditures
of some candidatedBennett 564 U.S. at 736 (quotirQavis 554 U.S. at 736). The same is true
here. The 2017 Plans create “a political hydrat forces the NCDP to drain and divert
resources across the State merely to avoid belegated to a super-minorityd. at 738.

D. The 2017 Plans Fail Strict Scrutiny—and Indeed AnyScrutiny

105. Because the 2017 Plans discriminate against Hfaiatid other Democratic
voters based on their protected expression anaiasism, the burden shifts to the Legislative
Defendants to establish that the 2017 Plans werewly tailored to achieve a compelling

government interestSeePetersilie 334 N.C. at 206, 432 S.E.2d at 853-54.

334



106. At trial, Defendants made no serious effort tosgtstrict scrutiny. They offered
no credible justification for their partisan disamation. Nor could they have. Discriminating
against citizens based on their political beliedesinot serve any legitimate government interest.

E. The 2017 Plans Impermissibly Retaliate Against Vots Based on Their
Exercise of Protected Speech

107. The 2017 Plans violate the Freedom of Speech asdmisly Clauses for an
independent reason. In addition to forbidding dmmation, those clauses also Ibataliation
based on protected speech and expressiee. McLaughlin v. Baile40 N.C. App. 159, 172,
771 S.E.2d 570, 579-80 (2015). Courts carefullgrduagainst retaliation by the party in power.
See Elrod v. Burn#127 U.S. 347, 356 (197@yanti v. Finke] 445 U.S. 507 (1980Rutan v.
Republican Party of 11.497 U.S. 62 (1990). When patronage or retalatéstrains citizens’
freedoms of belief and association, it is “at wathwhe deeper traditions of democracy
embodied in the First AmendmentElrod, 427 U.S. at 357 (quotation marks omitted).

108. To establish a violation of the North Carolina Ciin§on under a retaliation
theory, Plaintiffs must show, in addition to theirxgagement in protected expression or
association, that (1) the 2017 Plans take advetseneagainst them, (2) the 2017 Plans were
created with an intent to retaliate against theatgrted speech or conduct, and (3) the 2017
Plans would not have taken the adverse actiondouhét retaliatory intentSeeMcLaughlin
240 N.C. App. at 172, 771 S.E.2d at 579-80. Rfésrpproved all of these elements.

109. First, the 2017 Plans take adverse action against FiiginEor the Individual
Plaintiffs and the Organizational Plaintiffs’ membgethe plans dilute the weight of their votes.
The enacted plan adversely affect the individual®iffs’ associational rights. Irelative
terms, Democratic voters under the 2017 Plansaarie$s able to succeed in electing a

Democratic majority to the General Assembly thaeytiwould be under plans that were not so
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carefully crafted to dilute their votes. Andabsoluteterms, Plaintiffs are virtually foreclosed
from succeeding in electing a Democratic majority.

110. Secondthe Plans were clearly crafted withiatentto retaliate against Plaintiffs
and other Democratic voters on the basis of thating history. Again, Dr. Hofeller’s files
showed that when drafting the House and Senate hepgentionally targeted Democratic
voters based on their voting histories. Legisalefendants cannot escape a finding of
retaliatory intent by recharacterizing their aci@s helping Republicans rather than hurting
Democrats. In two-party elections, an intent tip lmme party necessarily implies an intent to
hurt the other party. Nor does it matter that kigive Defendants did not target specific
individual voters. Plaintiffs were targeted fosfdivored treatment because of a shared marker of
political belief—their status as Democratic voteThat suffices.SeeMiller, 515 U.S. at 920
(condemning State’s targeting of areas with “denagority-black populations”).

111. Third, Legislative Defendants’ impermissible partisatemcausedhe burden on
Plaintiffs’ expression and association. The adveffects described above would not have
occurred if Legislative Defendants had not cracked packed Democratic voters and thereby
diluted their votes. In particular, Dr. Chen comgghthe districts in which the Individual
Plaintiffs currently reside under the enacted plaihk districts in which they would have reside
under each of his simulated plans. Many of thenEi&s’ actual districts are extreme partisan
outliers when compared with their districts under simulated plans.

V. PARTISAN GERRYMANDERING CLAIMS ARE JUSTICIABLE UNDE R THE
NORTH CAROLINA CONSTITUTION

112. In all but the most exceptional circumstances, N@arolina courts are duty-

bound to say what the law of this State is anddfodicate cases on the merits.
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113. In cases brought under the North Carolina Congiiut|i]t has long been
understood that it is the duty of the courts teedatne the meaning of the requirements of our
Constitution.” Leandro v. State346 N.C. 336, 345, 488 S.E.2d 249, 253 (199Whén a
government action is challenged as unconstitutjadhalcourts have a duty to determine whether
that action exceeds constitutional limitdd. “It is the duty of this Court to ascertain and
declare the intent of the framers of the Constituaand to reject any act in conflict therewith.”
Maready v. City of Winston-Sale®42 N.C. 708, 716, 467 S.E.2d 615, 620 (1996).

114. State courts’ duty to decide constitutional caggsies with full force in the
redistricting context. Although the North Caroli@anstitution directs the General Assembly to
revise and reapportion districts after each ceritjise people of North Carolina chose to place
several explicit limitations upon the General Asbgns execution of the legislative
reapportionment process,” which state courts havdesitated to enforceStephensar3s5
N.C. at 370, 562 S.E.2d at 389. North Carolinartsolave adjudicated claims that redistricting
plans violated the Whole County Provision, the métade redistricting bar, the Equal
Protection Clause, and other provisions of the IN@drolina ConstitutionSee StephenspB855
N.C. at 376, 380-81, 562 S.E.2d at 392, 3™ate ex rel. Martin v. PrestpB825 N.C. 438, 385
S.E.2d 473 (1989NAACR 18 CVS 2322 (N.C. Super. Ct. Nov. 2, 2018). “{Wh the context
of ... redistricting and reapportionment disputess, well within the power of the judiciary of
[this] State to require valid reapportionment ofdomulate a valid redistricting plan.”
Stephensagr855 N.C. at 362, 562 S.E.2d at 384 (quotatiorkelamitted).

115. Courts of other states have decided constitutionallenges to redistricting plans,
including partisan gerrymandering claims, on theitsie In adjudicating a recent partisan

gerrymandering suit, the Pennsylvania Supreme Cmldtthat “it is the duty of the Court, as a
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co-equal branch of government, to declare, whemnagpjate, certain acts unconstitutional.”
League of Women Voters of PA78 A.3d at 822. The Florida Supreme Court sirtyilheld that
“there can hardly be a more compelling interesn titee public interest in ensuring that the
Legislature does not engage in unconstitutionaigaar political gerrymandering.League of
Women Voters of Fla. v. Detzné72 So. 3d 363, 416 (Fla. 2015). And in anoduerstitutional
redistricting challenge, the Texas Supreme Codd that “[t]he judiciary ... is both empowered
and, when properly called upon, obliged to dectanether an apportionment statute enacted by
the Legislature is valid."Terrazas v. Ramire829 S.W.2d 712, 717 (Tex. 1991). “A judicial
determination that an apportionment statute viglateonstitutional provision is no more an
encroachment on the prerogative of the Legislatuama the same determination with respect to
some other statute.ld.; seealso, e.g.Johnson v. Staf866 S.W.3d 11, 23 (Mo. 2012) (similar).
116. Indeed, state courts are particularly well-posiidmo adjudicate redistricting
disputes, as the public may “more readily acceggestourt intervention ... than ... federal
intervention in matters of state governmerirooks v. Hobbig631 So. 2d 883, 890 (Ala.
1993). “The power of the judiciary of a State @équire valid reapportionment or to formulate a
valid redistricting plan has not only been recogdiby th[e U.S. Supreme] Court but ... has
been specifically encouragedScott v. German®81 U.S. 407, 409 (1965). Ruchg the U.S.
Supreme Court recently made clear that partisatyigandering claims are not “condemn[ed]
... to echo in the void,” because although the fddmrarthouse doors may be closed, “state
constitutions can provide standards and guidancstébe courts to apply.” 139 S. Ct. at 2507.
117. Beyond the state judiciary, no other institutiomdalistically capable of holding
partisan gerrymandering in North Carolina in chetkRuchq the U.S. Supreme Court now has

held that federal courts are powerless to adjudipattisan gerrymandering claims. 139 S. Ct.
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2484. The Governor lacks authority to veto reistig legislation. N.C. Const., art. Il, § 22(5).
The General Assembly has proven itself unableftrmethe redistricting process—regardless of
which political party holds a majoritySeeTr. 52:12-20 (Phillips). North Carolina does haie

a statewide initiative or referendum process. #mdCourt cannot expect the voters themselves
to check partisan gerrymandering through their vartestate legislative elections, since the very
purpose and effect of an egregious partisan gemgaras to prevent voters who oppose the
current legislative majority from translating theotes into legislative seats.

118. Absent intervention by the state judiciary, ledista elected under one partisan
gerrymander will enact new gerrymanders after e@dennial census, entrenching themselves
in power anew decade after decade. When the Nkatblina Supreme Court first recognized
the power to declare state statutes unconstitutignaesciently noted that absent judicial
review, members of the General Assembly could “eetdemselves the Legislators of the State
for life, without any further election of the peepl Bayard v. Singletarnl N.C. 5, 7 (1787).
Those legislators could even “from thence transhatdignity and authority of legislation down
to their heirs male forever.ld. Extreme partisan gerrymandering reflects jushsarceffort by
a legislative majority to permanently entrench teelwes in power in perpetuity.

119. Inrare instances, North Carolina courts have tietl certain exceptional cases
are nonjusticiable because they present a “pdligjaastion.” “The political question doctrine
controls, essentially, when a question becomegustitiable because of the separation of
powers provided by the ConstitutionCooper v. Berger370 N.C. 392, 407, 809 S.E.2d 98, 107
(2018) (quotation marks omitted; cleaned up). “dbetrine excludes from judicial review those
controversies which revolve around policy choiced @alue determinations constitutionally

committed for resolution to the legislative or exiee branches of governmentld. at 408, 809
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S.E.2d at 107 (quotation marks omitted; cleaned dOje “dominant considerations” in
determining whether the political question doctrapplies are “the appropriateness under our
system of government of attributing finality to thetions of the political departments and also
the lack of satisfactory criteria for a judicialtdamination.” I1d. (quotation marks omitted).

120. The Court concludes that partisan gerrymanderiagnsl are justiciable under the
North Carolina Constitution. Such claims fall withhe broad, default category of constitutional
cases the North Carolina courts are empowered laliged to decide on the merits, and not
within the narrow category of exceptional caseseced by the political question doctrine.

121. The Court concludes that partisan gerrymanderirgs chot “involve a textually
demonstrable constitutional commitment of the igsu@ coordinate political department.”
Bacon v. Lee353 N.C. 696, 717, 549 S.E.2d 840, 854 (20019t@ion marks omitted).

122. Although Article Il, 88 3 and 5, of the North Cara Constitution direct the
General Assembly to revise and reapportion statgskl@and Senate districts after each decennial
census, North Carolina courts often decide corigtital challenges to state redistricting plans.
Supraf 115 (citing cases). These cases conclusivlyerany notion that redistricting is
“‘committed to thesolediscretion of the General Assembly” without judiaieview by the
courts. Cooper 370 N.C. at 409, 809 S.E.2d at 108 (emphasiscBdde

123. “[T]he General Assembly’s authority pursuant totjigle 11, 8§ 3 and 5] is
necessarily constrained by the limits placed upaih authority by other provisionsCooper
370 N.C. at 410, 809 S.E.2d at 109. The North [Ber&Gupreme Court has held that the State
Constitution’s Equal Protection Clause constrams@eneral Assembly’s exercise of its
redistricting authority pursuant to Article I, 88and 5. Stephensar355 N.C. at 376-82, 562

S.E.2d at 392-96. The people of North Carolinaraded the Free Elections Clause to mandate
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that “all elections” not only “ought to be” busHall be free.” N.C. Const. art. |, § 10 (emphasis
added). This change “ma[d]e it clear” that theeFEdections Clause is a “command[] and not
merely [an] admonition[] to proper conduct on tletpf the government.DuMont, 304 N.C.
at 635, 639, 286 S.E.2d at 94, 97 (quotation maniisted). And the North Carolina Supreme
Court has held that North Carolinians must havwedacjal “remedy for the violation of plaintiff's
constitutionally protected right of free speeciCdrum 330 N.C. at 784, 413 S.E.2d at 290.
124. In North Carolina, cases presenting “a conflictmsn ... competing
constitutional provisions” involve proper “constitnal interpretation, ... rather than a
nonjusticiable political question arising from nmilp more than a policy disputeCoopert 370
N.C. at 412, 809 S.E.2d at 110. The Court heldanperthat a challenge to a statute creating a
new State Board of Elections and Ethics Enforcerdehhot present a political question,
because the General Assembly’s authority overuhetions and powers of administrative
agencies was limited by the Governor’s constitwiatuty to “take care that the laws be
faithfully executed.” 370 N.C. at 417-18, 809 2dtat 113-14. Similarly, iNews & Observer
Publishing Co. v. Easleyhe Court held that a suit seeking public recoetsted to clemency
applications was not a political question, becabhsgGovernor’s power over clemency was
limited by the General Assembly’s power to enaatslérelative to the manner of applying for
pardons.” 182 N.C. App. 14, 15, 641 S.E.2d 698, (ZD07). So too, partisan gerrymandering
claims do not present a political question becdlsé&eneral Assembly’s redistricting authority
under Article 11, 88 3 and 5 is limited by the E¢j@aotection Clause, the Free Elections Clause,
and the Freedom of Speech and Assembly Clauses.Cohrt’s task is “to identify where the
line should be drawn” between these provision2 N&. App. at 15-16, 641 S.E.2d at 700.

“There can be no doubt that we have the power laadesponsibility to do so.Id.
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125. This case bears no resemblance to cases in whigh Barolina courts have
applied the political question doctrine. Bacon v. Legfor example, the North Carolina
Supreme Court rejected a claim seeking a disirtedlesrbiter for a clemency application
because the North Carolina Constitution “expressiyimits the substance of the clemency
power to thesole discretiorof the Governor.” 353 N.C. at 698, 717, 549 SUE@P843, 854
(emphasis added). Similarly, ifoke County Board of Education v. Statee Supreme Court
rejected a challenge to a statute setting the prage for children to attend public school
because the Constitution placed “the determinaifdhe proper age for school children ...
squarely ... in the hands of the General AssembBs8 N.C. 605, 639, 599 S.E.2d 365, 391
(2004). These cases centered on the appropriateigx of authority under a single
constitutional provision that was committed to slede discretion of one of the political
branches. Other cases cited by Legislative Defasdare similarly inappositeéSeeleg. Defs.’
Pre-Trial Brief at 17 (citing cases).

126. The Court also concludes that “satisfactory andageaable criteria [and]
standards ... exist” for adjudicating partisan g@andering claims under the North Carolina
Constitution. Hoke 358 N.C. at 639, 599 S.E.2d at 391. Plaintiffgenarticulated satisfactory,
manageable standards for each of their claimselafr

127. The standard for Plaintiffs’ claim under the EqBabtection Clause is based on
the fundamental right to “substantially equal vgtpower” and to “vote on equal terms.”
Stephensgr855 N.C. at 378-79, 562 S.E.2d at 393-94. ThehNGarolina Supreme Court has
previously applied this long-recognized standardiuiding in redistricting casesSee
Stephensgr855 N.C. at 378-79, 562 S.E.2d at 393-Bknkenship363 N.C. at 522-24, 681

S.E.2d at 762-64yorthampton Cty.326 N.C. 747, 392 S.E.2d at 356. This standarmi only
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“manageable”—the North Carolina Supreme Court r@ady “manage[d]” to apply it to
resolve actual cases. The Court concludes trastandard is satisfactory and manageable.

128. The standard for Plaintiffs’ claim under the Frdeddons Clause is based on the
venerable, undisputed history of that clause, dsasghe commonsense insight that elections
preordained by the mapmaker for partisan purpogesda “free.” SupraCOL § IIl.B. The
Court concludes this standard is satisfactory aadageable.

129. The standards for Plaintiffs’ claims under the Fepeech and Free Assembly
Clauses are based on longstanding doctrine, whkiobgnizes that (1) voting is an expressive
and associative act, and (2) government actioristivalen or discriminate against protected
expression or association, are subject to stricttisy. SupraCOL § IV.B-D. Plaintiffs also
rely on longstanding retaliation doctrine, whiclolpibits the government from taking adverse
actions based on protected expression or assatidiopraCOL § IV.E. North Carolina courts
routinely apply these standards to numerous govenh@ctions and programs in various
contexts. The Court concludes that these stan@daedsatisfactory and manageable.

130. Plaintiffs’ claims are justiciable notwithstanditizat they arise under broad
constitutional provisions that require interpretati Courts routinely interpret broad
constitutional text, adopt legal standards to djpmnalize such text, and then apply those legal
standards to adjudicate the constitutionality afidies. That is exactly what the North Carolina
Supreme Court did iBtephensanThere, the Court interpreted a broad constinatio
requirement that “[nJo county shall be divided e formation of [district],” N.C. Const. art. Il,
88 3 and 5, to require a detailed, multi-step pdace for redistricting, 355 N.C. at 383-84, 562
S.E.2d at 396-97. In adopting this standard, therCexplained that it was “not permitted to

construe the [Whole County Provision] mandate ag being in some fashion unmanageable.”
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355 N.C. at 382, 562 S.E.2d at 396. “Any atteropdd so,” the Court explained, “would be an
abrogation of the Court’s duty to follow a reasdealwvorkable, and effective interpretation that
maintains the people’s express wishelsl” So too here, it is the Court’s responsibilitydistill
the Equal Protection Clause, Free Elections Clearseé Free Speech and Free Assembly Clauses
into a “reasonable, workable, and effective intetation.”

131. In Stephensarthe North Carolina Supreme Court also noted‘{ptogress
demands that government should be further refinexder to best respond to changing
conditions.” 355 N.C. at 382, 562 S.E.2d at 39{gtion marks omitted). Like the Whole
County Provision, the constitutional provisionsaked by Plaintiffs in this case “provide the
elasticity which ensures the responsive operatiggogernment.”ld. (quotation marks omitted).
As the North Carolina Supreme Court asked rhetllyicaore than a century ago: “Is it true that
we are living in a popular government, dependingrufpee and fair elections, and have a
constitution that prohibits the legislature fronttaarizing a judge or a justice of the supreme
court to investigate alleged irregularities of gkection officers? If this were so, elections wbul
become a farce, and free government a failure, Batnately for the people and the
government, in our opinion, this is not true, aad &nd honest elections are to prevall in this
state.” McDonald v. Morrow 119 N.C. 666, 26 S.E. 132, 134 (1896).

132. The separation of powers—which is expressly guaeghby the North Carolina
Constitution, art. 1, 8 6, and which underlies paditical question doctrine—underscores the
Court’s obligation to craft manageable judicialnstards to adjudicate partisan gerrymandering
claims. Each of the constitutional provisions iked by Plaintiffs in this case appears in the
Declaration of Rights in Article | of the North @dina Constitution. And “[t]he civil rights

guaranteed by the Declaration of Rights in Artlotd our Constitution are individual and
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personal rights entitled to protection againsteséation.” Corum 330 N.C. at 782, 413 S.E.2d
at 289. “The very purpose of the Declaration gftfs is to ensure that the violation of these
rights is never permitted by anyone who might hegted under the Constitution with the
powers of the State.” 330 N.C. at 783, 413 S.E22D0. And ‘“[i]t is the state judiciary that has
the responsibility to protect the state constitudiorights of the citizens.’Id. Indeed, “this
obligation to protect the fundamental rights ofiuduals is as old as the Statdd.

133. The North Carolina Supreme Court’s decisioinkson v. Ruchd67 N.C. 542,
766 S.E.2d 238 (2014)—subsequently vacated by tBe Supreme Court, 135 S. Ct. 1843
(2015), and never reinstated—is not to the contrdtye plaintiffs inDicksonpresented an
underdeveloped claim under the Good of the Whaodeisd, which provides that “all government
of right ... is instituted only for the good of thénale.” N.C. Const., art. I, § 2. The Court
rejected that claim on the ground that “plaintisgument is not based upon a justiciable
standard.” 367 N.Cat 575, 766 S.E.3d at 260. Notably, the Courtndiiconclude that
challenges under the Good of the Whole Clausalavaysnonjusticiable, just that the plaintiffs
had failed to articulate any proper standard. #dbroad language of the Good of the Whole
Clause, which no court has ever liquidated intoaaageable standard in any case or context,
stands in contrast to the specific guarantees udlgayotection, free elections, and free speech
and assembly invoked here, which North Carolinatsowutinely interpret and apply.

134. This Court’s decision iickson v. Rucha2013 WL 3376658 (N.C. Super. July
8, 2013)—also subsequently vacated by the U.S.eéBupCourt and never reinstated—is
similarly inapposite. While the court there staitegrefatory dicta that “those whose power or
influence is stripped away by shifting politicalnas ... must find relief from courts of public

opinion in future elections” rather than from “ctauof law,”id. at *1, it did so in the context of
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adjudicating claims of unconstitutionacial gerrymandering. While partisan gerrymandering
may be a defense to claims of racial gerrymandesieg id.at *23, 34, partisan gerrymandering
is not a defense to claims of partisan gerrymanderi

135. Nor is this Court bound by dicta froBtephensothat “[tjhe General Assembly
may consider partisan advantage and incumbenceggiion in the application of its
discretionary redistricting decisions.” 355 N.€3@1, 562 S.E.2d at 390. To begin with, the
Supreme Court itephensostated that any such considerations “must” be dinfarmity with
the State Constitution.1d. In this case, Plaintiffs allege that partisanmg®andering of the
2017 Plans violates provisions of the State Cangiit, and there is an extensive trial record
concerning those allegations. By contr&gphensodid not involve any partisan
gerrymandering claim—Iet alone partisan gerrymaindeclaims under the constitutional
provisions Plaintiffs invoke here—nor was there eggord concerning partisan
gerrymandering. The statementsStephensomwere “mere obiter dictum and [are] not binding
on this Court or any other.Taylor v. J.P. Stevens & CG@&800 N.C. 94, 100-01, 265 S.E.2d 144,
148 (1980). In a case with such important consecgeefor democracy in this State, the Court
will decide Plaintiffs’ claims on the basis of trecord and arguments presented by the parties
here, rather than follow stray dicta from prioreamvolving different claims and evidence.

136. In order to reject Defendants’ invocation of thditpzal question doctrine, the
Court need to decide to the legal standards gawglaintiffs’ claims would apply in all future
cases, including a hypothetical close case. Tdsg ¢s not close. The extreme, intentional, and
systematic gerrymandering of the 2017 Plans runaféal of the legal standards set forth above,
or any other conceivable legal standard that cgaileern Plaintiffs’ constitutional claims. As

Dr. Pegden testified, “[tlhese maps are so gerrglesed that no matter how you do the analysis,
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no matter who does the analysis, no matter whié isi doing the analysis, you reach the same
answer.” Tr. 1398:24-1399:2.

137. The Court concludes that partisan gerrymanderiagnsl are justiciable under,
and violate, the North Carolina Constitution.

VI. ANY LACHES DEFENSE LACKS MERIT

138. To the extent Defendants contend that Plaintiffginas are barred by laches, that
defense lacks merit. North Carolina courts hagegeized that laches is inapplicable to
continuing obligations.See Malinak v. Malingk242 N.C. App. 609, 612-13, 775 S.E.2d 915,
917 (N.C. Ct. App. 2015). State and federal coalike routinely refuse to apply laches in
voting-rights and other constitutional cases sagkimlely prospective reliefe.g, Sprague v.
Casey 550 A.2d 184, 188-89 (Pa. 198&arza v. Cty. of Los Angele318 F.2d 763, 772 (9th
Cir. 1990);Am. Trucking Ass’ns, Inc. v. N.Y. State ThruwayhAa©®9 F. Supp. 3d 855, 872
(S.D.N.Y. 2016)yvacated on other ground238 F. Supp. 3d 527 (S.D.N.Y. 201Kjiler v. Bd.
of Comm’rs of Miller Cty.45 F. Supp. 2d 1369, 1373 (M.D. Ga. 1998). Midtfederal courts
have held that laches does not apply to partiseryrgandering claims as a matter of la@ee
League of Women Voters of MicB73 F. Supp. 3d at 90@hio A. Philip Randolph Inst. v.
Smith 335 F. Supp. 3d 988, 1001-02 (S.D. Ohio 2018).

139. Moreover, “laches is an affirmative defense whioh pleading party bears the
burden of proving.”Malinak, 242 N.C. App. at 611, 775 S.E.2d at 916. Defatslpresented
no evidence at trial supporting laches.

140. Defendants offered no evidence of any “unreasohaleliay in filing this case.
Id. Plaintiffs commenced this case just 14 monther afte 2017 Plans were enacted.

141. Even if there had been any delay, Defendants prede evidence that it

“worked to the[ir] disadvantage, injury or prejudit Id. While Defendants have suggested that
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the time pressures of this case prevented theerefrom conducting additional or more
thorough analyses, any limitation on the time fefdhdants’ expert reports was not the result of
any delay by Plaintiffs. Rather, any such limaatresulted from Defendants’ own discovery
misconduct discovery in this case, which led ther€tw extend the time for Plaintiffs’ expert
reports at the expense of the time for Defendarg@seOrder of Mar. 25, 2019. And the Court
later granted Defendants a one-week extensiotetthieir expert reports. Order of May 1, 2019.

VIl. DEFENDANTS’ FEDERAL DEFENSES LACK MERIT

142. Legislative Defendants and Intervenor Defendansera series of defenses under
federal law, but none of these defenses has merit.

A. The Covington Remedial Order Does Not Bar Changes to the 2017dPIs

143. Legislative Defendants contend that @avingtoncourt’s remedial order in
January 2018 precludesy changes being made to the current House and Selaate
Legislative Defendants argue that tbevingtonremedial order contained an “express command
that the 2017 plans be used in future electiorsdssto purportedly immunize the 2017 Plans
from any state-law challenge. Leg. Defs.’ Pre-lBia at 39.

144. Legislative Defendants made this same argument Wienremoved this case to
federal court in December 2017, and the federaticisourt rejected it. The federal court held
that theCovingtonremedial order “does not mandate the specifidiegigpportionment to the
exclusion of no others.Common Cause v. Lewi358 F. Supp. 3d 505, 512 (E.D.N.C. 2019).
That holding constitutes law-of-the-case, or atimum is entitled to controlling deference.

145. In any event, the federal court’s holding was dieeorrect. In the very same
remedial order that Legislative Defendants now, ¢tiieCovingtondistrict court made clear that
the 2017 Plansould bechallenged on state-law grounds in state couttLefjislative

Defendants’ urging, th€ovingtoncourt declined to address state-law objectionsttiea

348



Covingtonplaintiffs had raised to the 2017 Plans, becaligset objections involved “unsettled
guestions of state law.Covington v. North Carolina283 F. Supp. 3d 410, 428 (M.D.N.C.
2018). In declining to address such “unsettledstjoe of state law,” th€ovingtoncourt
expressly stated that its order was “without prigiedo Plaintiffs or other litigants asserting such
arguments in separate proceedings, including atéstourt.” Id. at 447 n.9. Th€ovington

court even noted that any “partisan gerrymandeuinjgction” to the 2017 Plans “would demand
development of significant new evidence and theeefavould] be more appropriately addressed
in a separate proceedingld. at 427. These statements squarely refute Leys|Befendants’
contention that th€ovingtonremedial order precludes any changes to the 2@t& Pased on
state-law violations that a state court may find.

146. The U.S. Supreme Court’s holding on appeal frombeingtonremedial order
eliminates any doubt on this score. The Court tiedd “[t]he District Court’s remedial authority
was ... limited to ensuring that the plaintiffs weedieved of the burden of voting in racially
gerrymandered legislative districts.” 138 S. C4&52554 (2018). The Court explained: “Once
the District Court had ensured that the racialygeanders at issue in this case were remedied,
its proper role in North Carolina’s legislative trlisting process was at an endtd’ at 2555. The
Covingtondistrict court thus had no authority to do anythather than ensure the curing of the
prior racial gerrymandering. It did not and contt immunize the plans from future challenge.

147. TheCovingtonremedial order does not preclude North Carolinatsofrom
invalidating the 2017 Plans for violations of stie and ordering the creation of new plans.

B. There Is No Conflict with Federal Civil Rights Laws

148. The Court also rejects Legislative Defendants’ axgnts that affording Plaintiffs

relief on their claims would necessarily violatddeal civil rights laws.
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149. As described, Legislative Defendants introduce@vwidence at trial to establish
that any of the thre@inglesfactors, including the existence of legally suéfitt racially
polarized voting, is present in any area of theeSta any particular districts. Legislative
Defendants’ failure to present any evidence tobdistathat theGinglesfactors are met is “is
fatal to [any] Section 2 defense” under the VR2ovington v. North Carolina316 F.R.D. 117,
169 (M.D.N.C. 2016)aff'd, 137 S. Ct. 2211 (2017).

150. Indeed, Legislative Defendants affirmatively rerged throughout the 2017
redistricting process that the thi@nglesfactor wasot met. FOF § F.6. Legislative
Defendants have presented no evidentiary basenfpchange in that position. The Court
concludes that Legislative Defendants have nobksked that the VRA justifies the current
House or Senate districts or precludes grantinmtifa relief on their claims.

151. Legislative Defendants also have not establishgddafense under the
Fourteenth or Fifteenth Amendment. Legislativeddefants argue that affording Plaintiffs relief
would require intentionally lowering the BVAP in qported “crossover” districts below the level
necessary to elect candidates of choice of Afrisarericans, but Legislative Defendants again
have advanced no evidence to substantiate this.cl&hey provided no evidence to establish
any district qualifies as a “crossover districtt’tbat remedying the partisan gerrymander in any
district or grouping would require lowering the B¥YAf any crossover district below the level
necessary for African Americans to elect candidafdkeir choice.

152. Indeed, Legislative Defendants’ own expert Dr. Legenerated estimates of the
minimum BVAP needed in certain county groupingsAfmican-American-preferred candidate
to win, and Dr. Chen demonstrated that his nongamtsimulations produce districts within each

such county grouping with BVAPs above Dr. Lewissimates. FOF § F.6.
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153. Legislative Defendants’ federal equal protectiofedse suffers from another
fatal defect—it requires a showing of an intentdligcriminate against African Americans. To
establish a Fourteenth or Fifteenth Amendment uarathere must be “racially discriminatory
intent,” Lee v. Va. State Bd. of Electioil3 F.3d 592, 603 (4th Cir. 2016), which in the
redistricting contents means “intentional vote tidln,” i.e., “invidiously minimizing or
canceling out the voting potential of racial orrethminorities.” Abbott v. Pergz138 S. Ct.

2305, 2314 (2018) (quotation marks and alteratmmated).

154. The Court finds without difficulty that Plaintifisave no intent to discriminate
against racial minorities in seeking remedial plemeeplace the current plans that violate state.
Further, Plaintiffs alone cannot adopt remediahgle this case; only this Court may do so, and
this Court will not act with any racially discrimatory intent. The remedial plans adopted in this
case will not intentionally dilute the voting powarany North Carolina citizens.

C. Granting Relief Will Not Violate the Fundamental Right to Vote

155. Finally, Legislative Defendants contend that affogdPlaintiffs relief in this case
will violate the “fundamental right to vote” undére Fourteenth Amendment. Legislative
Defendants cite no federal precedent for this pueoodefense, but in any event it lacks merit.

156. Granting Plaintiffs relief will promote, not viokat the fundamental right to vote
of North Carolina citizens. Legislative Defendausfense operates from the misapprehension
that voting rights must be a zero-sum game, suathciliring discrimination against one set of
citizens necessarily requires discriminating agaam®ther set of citizens. At bottom, the right
that Plaintiffs seek to vindicate is the right e@fbee from intentional discrimination, and

vindicating that right in no way requires or wilsult in discriminating against others.
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VIIl.  THE COURT WILL ENJOIN USE OF THE 2017 PLANS IN FUTU RE
ELECTIONS AND APPOINT A REFEREE TO IMMEDIATELY BEGI N THE
PROCESS OF REDRAWING THE RELEVANT DISTRICTS

A. The Court Will Require the Redrawing of the Specift County Groupings
Analyzed by Plaintiffs’ Experts

157. For the reasons stated above, and as set fortle ideicree below, the Court
declares that the 2017 House and Senate Plans@vastitutional under the North Carolina
Constitution and enjoins their use in the 2020 pryrand general elections. In particular, the
Court enjoins use of the districts in the spedifmuse and Senate county groupings analyzed by
Plaintiffs’ experts and as specified in the dedrelew, with two exceptions.

158. First, the Court does not order any relief withpesd to the current House
districts in Wake County. Shortly before the trathis matter, those districts were redrawn
pursuant to a separate litigatioBeeNAACP v. LewisNo. 18 CVS 2322 (N.C. Super.).

Plaintiffs did not present evidence in this caggarding the new Wake County House districts
and do not seek relief with respect to those distri

159. Second, the Court does not enjoin or order theaveidg of House Districts 57,

61, and 62 or Senate Districts 24 or 28, all ofohtwere redrawn by thHéovingtonSpecial

Master. With respect to House District 59 and &emastrict 27, for which small portions of the
current districts were added by the Special Mast&ovington the Court will order that the
remedial versions of these districts not alter pmitions of these districts that were added by the
Special Master, but any other portions of thestidis may be redrawn. Neither House District
59 nor Senate District 27 were found by @@vingtoncourt to have been racially
gerrymandered (under either the 2011 Plans or@h& Plans enacted by the General
Assembly), and th€ovingtoncourt didnot direct the Special Master to redraw either of¢hes

districts. The Special Master nonetheless madd shrenges to these districts, principally to
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equalize population, in the course of constructititer districts he was tasked with redrawing.
While this Court concludes that there is no leggdediment to redrawing any portion of House
District 59 and Senate District 27, including tleetpns that the Special Master added, the Court
nonetheless imposes the limitation set forth is garagraph out of an abundance of caution.

B. The Court Will Require the Use of Traditional Districting Criteria and
Prohibit the Use of Other Criteria in Redrawing the Districts

160. As set forth in the Court’s decree below, the Caulitrequire that the remedial
plans comply with the federal and state constihaioequirements regarding equal population
and county groupings and county traversals. The&tGaill further require that, unless the Court
otherwise finds good cause to apply other criteha,redrawing of the relevant districts shall be
governed solely by the traditional districting eria of contiguity, compactness, avoiding
splitting municipalities, and avoiding splitting \DB.

161. Inredrawing the relevant districts, the invalidh#917 districts may not be used
as a starting point for drawing new districts, andeffort may be made to preserve the cores of
invalidated 2017 districtsSeeCovington 283 F. Supp. 3d at 431-32 (holding that remeualeh
could not seek to “preserve the cores of unconitral districts”).

162. In redrawing the relevant districts, no effort ntwymade to avoid pairing or
otherwise to protect incumbents. While the Coerdinot decide whether incumbency
protection could sometimes be a legitimate redisiig criterion, the Court holds that
incumbency protection is not appropriate wherdhaas, the current incumbents were elected
under an unconstitutional redistricting plaBeeCovington 283 F. Supp. 3d at 431-32
(“[R]emedial districts drawn to protect incumbegtscted under an unlawful or unconstitutional

plan may serve to perpetuate the identified viofat).
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163. The Court will prohibit the use of prior electiogsults or other political data in
constructing the remedial districts, and the Coketvise will prohibit any intentional attempt to
favor voters or candidates of one political party.

164. Any remedial plans must comply with the VRA andestfederal requirements
concerning the racial composition of districts.eT@ourt will afford all parties an opportunity to
submit briefing, which may attach expert analysiswhether th&inglesfactors are met in
particular counties and county groupings and/omtiremum BVAP needed in particular
counties and county groupings for African Americembe able to elect candidates of their
choice to the General Assembly. Any such submmsBioLegislative Defendants, however, is
subject to two limitations set forth below.

165. First, if Legislative Defendants assert that @iaglesfactors are met in any
particular district or county grouping, they must only provide evidentiary support for that
assertion, but also must also show good cause heyydid not compile such evidence during
the 2017 redistricting process and must show gaodewhy they should not be held judicially
estopped from arguing that t@@nglesfactors are met given their repeated represenstmthe
Covingtoncourt in 2017 that the thir@inglesfactor was not met anywhere in the State.

166. Second, for districts in counties and county groggifor which Legislative
Defendants’ expert Dr. Lewis estimated the mininBMAP needed for an African-American
preferred candidate to prevail in a state legigtaglection, Legislative Defendants may not
assert that the VRA or the U.S. Constitution reggior justifies making the BVAP of any such
district higher than the minimum BVAP thresholdimstted by Dr. Lewis in his Amended Table
4 (which was admitted into evidence at trial) foe relevant county or county grouping. PX773.

For districts in counties and county groupings tatlLewis did not analyze, Legislative

354



Defendants may not assert that the VRA or the Odhistitution requires or justifies any
minimum BVAP for the districts in that county oruway grouping. The Court holds that
Legislative Defendants are bound by the BVAP thoé&blestimates generated by the expert they
retained in this case and are estopped from dagdrom those estimates, which were relied
upon by Plaintiffs’ experts, at this late stagehe litigation.

C. The Court Declines To Afford the General Assemblyhte Opportunity To
Redraw the Districts in the First Instance

167. The Court declines to afford the General Assemhlggportunity to draw the
remedial districts in the first instance and witead appoint a Referee to draw the new plans,
subject to the Court’s approval, pursuant to N@#nolina Rule of Civil Procedure 53. Courts
frequently retain referees or special mastersdias drawing redistricting plansSee, e.g.
League of Women Voters of Pa. v. Commonwealith A.3d 1083, 1085 (Pa. 2018pvington
v. North Carolina 2017 WL 11049096, at *2 (M.D.N.C. Nov. 1, 2017).

168. Although courts typically afford state legislatutbe first opportunity to remedy
unlawful districts, courts have declined to do dwere the legislature has repeatedly violated the
law in drawing redistricting plans and otherwisewh bad faith in the redistricting process. For
instance, irHays v. State936 F. Supp. 360 (W.D. La. 1996), the federafrtdid not give the
state legislature a chance to redraw the stat@igressional map where the legislature had
enacted two successive unlawful plahg. at 372. The court refused to “turn a blind eyetumn
record of the Legislature,” and thus implementedivn remedial plan insteatd. at 371-72.
Similarly, inTerrazas v. Slagler89 F. Supp. 828 (W.D. Tex. 1991), the court &eldjiis own
remedial state legislative plans in the first inst&a Id. at 838-39, 840-41. The court did so after

concluding, in light of the legislature’s recentlistricting actions, that there was “no real hope
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that further deference to the legislature at e twould yield any result other than continued
protection of some members’ self-interestid” at 838.

169. “[W]ith regret and reluctance Mays 836 F. Supp. at 372, this Court reaches the
same conclusion as the courtddaysandTerrazas In drawing the state House and Senate
districts in 2011, Legislative Defendants engagednlawful racial gerrymanderingsee
Covington 316 F.R.D. 117. After those plans were struckmaather than pass non-
discriminatory remedial plans, Legislative Deferndaredoubled their efforts to gerrymander the
districts on unconstitutional partisan grounds.adidition to engaging in unlawful partisan
gerrymandering, this Court previously held that isgive Defendants violated the North
Carolina Constitution’s ban on mid-decade redistrgcduring the 2017 redistricting as well.
See NAACP v. Lewidlo. 18 CVS 2322. Legislative Defendants thushaveady had “multiple
opportunities” to draw lawful state House and Serstricts, but have not done sBovington
2017 WL 11049096, at *2 (appointing Special Maséther than give Legislative Defendants
another chance to cure racial gerrymanders). ddstbey have violated the federal and state
constitutions in at least three different ways.

170. Itis not only state legislative districts for whitegislative Defendants have
passed unconstitutional redistricting laws. I jhe law few years, Legislative Defendants have
committed constitutional violations in redistrigieverything from congressional districts to
school boards to city councilSeeRaleigh Wake Citizens Ass’'n v. Wake Cty. Bd. af< 1827
F.3d 333 (4th Cir. 2016¥5reensboro City Council City of Greensboro v. Gudf Cty. Bd. of
Elecs, 251 F. Supp. 3d 935 (M.D.N.C. 2017).

171. In total this decade, even before this case, Latysl Defendants have violated

the state or federal constitution in redistricting:
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The state’s legislative districts in 201$eeCovington 316 F.R.D. 117.
The state’s legislative districts in 201%ee NAACPNo. 18 CVS 2322.
The state’s congressional districts in 208kee Cooperl37 S. Ct. 1455.
The Wake County School Board in 201See Raleigh827 F.3d 333.
The Wake County Board of Commissioners in 20$8e id.

The Greensboro City Council in 2016eeGreensborp251 F. Supp. 3d 935.

172. And it is not just redistricting laws. LegislatiZefendants have passed

numerous other unconstitutional election laws tleisade. As just a few examples:

In 2013, Legislative Defendants passed an omnéoudHat “target[ed] African
Americans with almost surgical precisionN.C. State Conf. of NAACP v. McCrory
831 F.3d 204, 214 (4th Cir. 2016). The law “restd voting and registration in five
different ways, all of which disproportionately efted African Americans.ld.

In 2017, just months after a similar law was ergalitoy the courts, Legislative
Defendants enacted a new law that unconstitutipsallight to limit the Governor’s
power to appoint members of the State Board oftlbles, to cement the State
Board’'s Executive Director in this role, and tou&g Republican Party leadership of
County Boards of ElectionsgCooper v. Berger370 N.C. 392, 809 S.E.2d 98 (2018);
Order,Cooper v. BergerNo. 18 CVS 3348 (N.C. Super. Oct. 16, 2018).

In 2018, Legislative Defendants unconstitutionalfiempted to change the party
registration listed on the ballot for a candidatethe North Carolina Supreme Court.
See Anglin v. BergeNo. 18-CVS-9748 (N.C. Super. Aug. 13, 2018).

In 2018, Legislative Defendants enacted a law whabnstitutionally removed
candidates from the Constitution Party from thddbalPoindexter v. StractB824 F.
Supp. 3d 625, 627 (E.D.N.C. 2018).

173. Against this backdrop, “the Legislature has lefhasbasis for believing that,

given yet another chance, it would produce a cutginal plan.” Hays 936 F. Supp. at 372.

174. In addition to the General Assembly’s record oflatimg the constitutional rights

of voters throughout this decade, Legislative Ddéanis’ deception of the courts and the public

during the 2017 remedial process further suppatsatowing the General Assembly an
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opportunity to redraw the new districts. As theu@das found, Legislative Defendants made
false or materially misleading representationsyecovingtoncourt and the public in 2017
regarding the timing of when the plans were dranah lzegislative Defendants’ desire to
meaningfully deliberate and engage with the publiegislative Defendants also made false or
materially misleading statements to tbevingtoncourt during the remedial process about Dr.
Hofeller's possession and consideration of racaad These misrepresentations—about the
drawing of these very plans just two years ago—raremall matter. Nor is Legislative
Defendants’ cynical attempt to misuse maps draw@dypbell Law students as a part of
nonpartisan map-drawing simulation exercise holsfe@ommon Cause. All of these actions are
serious violations of the trust that the public &mel judiciary placed in Legislative Defendants.
175. Legislative Defendants also hid their work on tB& 2 redistricting from the
public in violation of state law. Under N.C. G&tat. 8 120-133(a) as well as Dr. Hofeller’s
contract with Legislative Defendants (PX631), &lDv. Hofeller’s files regarding his work on
the 2017 redistricting—no matter when they werad—were required to be made public as
soon as the plans were enacted in August 2017islaéige Defendants bore responsibility for
ensuring compliance with the statute, but did ndtder North Carolina law, all of the files from
Dr. Hofeller's storage devices introduced at tcahstitute public records that should have been
made public years ago. And Plaintiffs have infodrties Court that the hard drives likely
contain thousands, if not tens of thousands, ddrdiles related to Dr. Hofeller’'s redistricting
work in North Carolina that should have been maddip under state law. Legislative
Defendants’ failure to disclose these records @sired by law is yet another basis to find that

they should not be permitted to engage in anothand of redistricting this decade.
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176. The Court recognizes that a state statute purfmrequire that the General
Assembly be given a chance to remedy a redistgigilan that is struck down. N.C. Gen. Stat.

8§ 120-2.4(a). But the Court is not bound by tlewge in this instance, for three reasons.

177. First, Legislative Defendants are judicially estegrom arguing that this Court
lacks discretion to develop remedial plans in tr&t instance in order to ensure a timely and
effective remedy for the constitutional violatiathe Court has found. Shortly after this case was
filed, the parties submitted competing briefs o&¢hse schedule, and in particular on Plaintiffs’
requested for an expedited trial date. In argamgginst an expedited case schedule and trial
date, Legislative Defendants asserted that “[ijf proceeding is going to advance at breakneck
speed, it should be tlhemedialproceeding, not the liability proceeding.” 1/29Meg. Defs.’

Br. at 4. Legislative Defendants stated: “As csindve recognizedhe remedial phase of a
redistricting matter can be fashioned within a trt@urt’s sound discretigreven if it is less than
perfect, to achieve very practical ends of balagpelection integrity and the remedy of
individual rights.” Id. (emphasis added). Legislative Defendants predal¢his argument; the
Court set a trial date more than two months ldten twhat Plaintiffs requeste&eel/29/19

Pls.” Proposed Case Management Order. Under aldistoppel, Legislative Defendants cannot
now insist that this Court lacks discretion in fiasing remedy, and thus cannot claim that the
Court is required to apply N.C. Gen. Stat. § 1200&). SeePrice v. Price 169 N.C. App. 187,
191, 609 S.E.2d 450, 452 (2006kealth Mgmt. Assocs., Inc. v. Yeri5 N.C. App. 124, 129,
715 S.E.2d 513, 517 (2011). The Court, in itsréigon, concludes that the only way to ensure a
timely remedy that cures the constitutional viaas is for the Court to appoint a Referee to

redraw the new plans novbee StephenspB855 N.C. at 385, 562 S.E.2d at 398 (permittirey th
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trial court to develop remedial plans in the firgtance if it would not be “feasib[le] [to] alloy[
the General Assembly the first opportunity to depatew redistricting plans”).

178. Second, and relatedly, the North Carolina Congbitutnakes clear that “[t]he
General Assembly shall have no power to deprivguithieial department of any power or
jurisdiction that rightfully pertains to it as a-oodinate department of the government.” N.C.
Const. art. IV, 8 1. One rightful power of the Mo€arolina judiciary is the “inherent power the
court ... to do all things that are reasonably asaey for the proper administration of justice,”
including in fashioning a remedyBeard v. N.C. State BaB20 N.C. 126, 130, 357 S.E.2d 694,
696 (1987)see alsKinlaw v. Harris 364 N.C. 528, 532-33, 702 S.E.2d 294, 297 (2¢I0G)al
courts have broad discretion to fashion equitadateedies to protect innocent parties when
injustice would otherwise result,” including “thewer to grant, deny, limit, or shape relief as
necessary to achieve equitable results.” (quotatiarks omitted)). The Court has determined
that affording the General Assembly another opputyuo redraw the state House and Senate
plans would substantially jeopardize the adminigireof justice.

179. Third, where a plaintiff's constitutional rightseatseverely burdened” by “an
election law,” the statute must be narrowly taitbte advance a compelling state interest. Order
at 8,Anglin v. BergerNo. 18-CVS-9748 (N.C. Super. Aug. 13, 2018), $ftpit.ly/2ZFiXMg.
Here, N.C. Gen. Stat. § 120-2.4(a) is unconstihati@s applied in this case because it would
severely burden Plaintiffs’ constitutional rightsdais not narrowly tailored to advance a
compelling state interest, particularly given Légfise Defendants’ pattern of prior misconduct.

180. While the Court has concluded that the General igbeshall not be afforded
the opportunity to draw new plans in the first amste, if an appellate court disagrees with the

Court’s decision in this regard, the Court woulglement a remedial process as follows:
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a) The Court would afford the General Assembly two kest® enact remedial plans.
While the General Assembly amended N.C. Gen. $th20-2.4(a) in December
2018 to potentially require that the General Asdgrhb given a longer remedial
timeline, the Court concludes that this amendmanhot be applied retroactively
to this case, which had already been filed atithe the amendment was passed.
“[lln North Carolina, statutes are presumed topotspectively only, unless it is
clear that the legislature intended that the lavayglied retroactively.”
Thompson v. Charlotte-Mecklenburg Bd. of EdRB22 N.C. App. 855, 731
S.E.2d 862 (2012) (quotation marks omitted). H#re bill amending section
120-2.4(a) contained no clear statement that thendment would apply
retroactively to a case already pending, and pmogitbr such retroactive
application would unfairly infringe upon the vestaghts of Plaintiffs to obtain
timely relief in their already-filed case. A retdmief by Legislative Defendants
is instructive in this regard. Last yearDitkson v. Ruchd_egislative
Defendants successfully argued that the repeaktdtate that allowed for direct
appeals to the North Carolina Supreme Court cootda applied retroactively,
because thBicksoncase was pending at the time the statute waslegpetee
Leg. Defs.’ 5/21/18 Resp. to Mot. to Dismidsi¢ckson v. Ruchd\o. 201PA12-5,
https://bit.ly/2GQ8pIR. Legislative Defendants &g that the courts had to
apply the “statute that was in effect when the eeae commenced.1d. at 11-12.
The North Carolina Supreme Court agreed and deniedtion to dismiss the
appeal based on the repeal of the statute. 9/ZJd&r, https://bit.ly/20Gvity.

The same principle applies here, particularly wherreviding for a longer
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b)

d)

remedial timeline could imperil the ability of Riaiffs to obtain effective relief.

It simply cannot be that the General Assembly canlate its own
unconstitutional legislation by passing statutes-#ent legal challenge to the
statute is pending—that make obtaining relief netificult. Moreover,
independent of the retroactivity issue, Legisladefendants are judicially
estopped from insisting on a lengthier remediaktine pursuant to the statutory
amendment given their prior successful represemtati the Court that they
would consent to “a remedial proceeding” that “athefd] at breakneck speed” if
necessary to ensure a timely remedy in this ca&29/19 Leg. Defs.’ Br. at 4.
The Court would require Legislative Defendants dvedr agents to conduct the
entire remedial process in full public view. Atrenimum, that would require all
mapdrawing to occur at public hearings, with arlguant computer screen
visible to legislators and public observers. Givdrat transpired in 2017, the
Court would prohibit Legislative Defendants anditlagents from undertaking
any steps to draw or revise the new districts datsif public view.

If Legislative Defendants were to retain one or enodividuals who are not
current legislative employees to assist in the ihauving process, the Court
would require Legislative Defendants to obtain appt from the Court to engage
any such individuals.

Notwithstanding the General Assembly having thecopmity to draw remedial
plans in the first instance, the Court would stiimediately appoint a Referee to

assist the Court in reviewing any remedial plarsspd by the General Assembly
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and/or in developing remedial plans for the Cohdudd the General Assembly
fail to pass lawful remedial plans.

D. The Court Will Not Stay the Remedial Process PendmAppeal

181. The Court orders that the remedial process willm@mce immediately upon
entry of the decree, and the Court will not grastay of the remedial process pending appeal.

182. The central inquiry in deciding whether to gramstay of relief pending appeal is
a balancing of the prejudice and risk of irrepagdblthe partiesSeel30 of Chatham, LLC v.
Rutherford Elec. Membership Cor2014 WL 3809066, at *3 (N.C. Super. July 31, 2014

183. Here, the balance of the equities weighs definiagainst any stay. “[Clourts
evaluating redistricting challenges have generddligied motions for a stay pending appeal.”
Harris v. McCrory, 2016 WL 6920368, at *1 n.1 (M.D.N.C. Feb. 9, 2D{fking cases and
denying stay pending appeal). In such casesyastading appeal could “risk that the State
would not be able to implement” the remedial plangime for the [next] elections in the event
that the [appellate courts] affirm[] this Courtisdlgment.” Covington 2018 WL 604732, at *6
(denying stay pending appeal). “The risk of hasmarticularly acute where Plaintiffs and other
North Carolina voters have already cast their ballommder unconstitutional district plans” in
every election this decadéd. The prejudice to Plaintiffs here would be magufbecause the
state legislators elected in 2020 will redraw ttegesHouse and Senate districts in 2021
following the Decennial Census, substantially coommbng the effects of allowing the current
unconstitutional plans to be used in the 2020 elast

184. In contrast, Legislative Defendants will suffetldtif any prejudice from refusing
any stay pending appeal. If Legislative Defendaifiimnately prevail in an appeal, then the

current districts will remain in place for the 20@@ctions, and there will be no tangible harm
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from having allowed the remedial process to moverdod while the appeal was pending. On
balance, the equities and the public interest aglgteongly against a stay.

E. The Court Retains Discretion To Move the Primary Daes

185. Finally, the Court holds that the remedial schedué process that the Court has
set forth in this Order should ensure that remgalais will be in place sufficiently in advance
of the current primary date of March 3, 2020. Heerethe Court retains authority and
discretion to move the primary date for the Gendsslembly elections should doing so become
necessary to provide effective relief in this ca$ée Court could move the primaries under one
of two approaches. First, the Court could movefihe State’s 2020 primaries, including for
offices other than the General Assembly, to a ldéde in 2020. Alternatively, the Court could
move the primaries for only the state House ani@ Sanate to a later date, while keeping the
primaries for other offices on the currently scheduate of March 3, 2020. One possibility
would be to move the primaries for the state Hamkstate Senate to the “Second Primary”
date that has taken place in every recent electiole for primary run-offs. There is precedent
for both of these approaches. In 2002, the Nodtoliha Supreme Court fatephenson
enjoined the primaries for the state House ané §ahate from occurring on the originally
scheduled date, 355 N.C. 281, 282, 561 S.E.2d 28&), which resulted in all of the State’s
primaries being moved to a different da&ee357 N.C. 301, 303, 582 S.E.2d 247, 249 (2003).
And in 2016, after a federal court enjoined thae&sacongressional plan as an unconstitutional
racial gerrymander, the General Assembly movegbtimearyonly for congressional elections,
while leaving other primaries (including the presital primary) on the originally scheduled
date. SeeSession Law 2016-2 § 1(b).

186. While the Court concludes that moving the 2020 prigs is not needed at this

date, the Court may consider doing so if necessagyant effective relief in this case.
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PROPOSED DECREE

1. The Court declares that the 2017 House and Setats &e unconstitutional and
invalid because each plan violates the rights ailfffs and other Democratic voters under the
North Carolina Constitution’s Equal Protection Glapart. I, 8 19; the Free Elections Clause,
art. I, 8 5; and the Freedom of Speech and Freefoxssembly Clauses, art. |, 8§ 12 & 14.

2. Legislative Defendants and State Defendants, agidrispective agents, officers,
and employees, are permanently enjoined from pirggpéor or administering the 2020 primary
and general elections for House districts in tHe¥ang House county groupings:

a) Alamance

b) Anson-Union

c) Brunswick-New Hanover

d) Buncombe

e) Cabarrus-Davie-Montgomery-Richmond-Rowan-Stanly

f) Cleveland-Gaston

g) Columbus-Pender-Robeson

h) Cumberland

i) Duplin-Onslow

J) Franklin-Nash

k) Forsyth-Yadkin

[) Granville-Person-Vance-Warren

m) Guilford (except that House Districts 57, 61, a@dsBall not be redrawn, and any
portions of House District 59 added by tbevingtonSpecial Master shall not be
altered)

n) Lenoir-Pitt

0) Mecklenburg
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3.

Legislative Defendants and State Defendants, agidrispective agents, officers,

and employees, are permanently enjoined from pirggpéor or administering the 2020 primary

and general elections for Senate districts in dflewing Senate county groupings:

a) Alamance-Guilford-Randolph (except that Senaterigtst 24 and 28 shall not be

9)

4.

redrawn, and any portions of Senate District 27eddaly theCovingtonSpecial
Master shall not be altered)

Bladen-Brunswick-New Hanover-Pender
Buncombe-Henderson-Transylvania
Davie-Forsyth
Duplin-Harnett-Johnston-Lee-Nash-Sampson
Franklin-Wake

Mecklenburg

Districts in the House and Senate county groupsegd$orth above shall be

redrawn and finally approved by this Court no lakem October 4, 2019.

5.

Except as otherwise noted in this Order, the follmacriteria shall exclusively

govern the redrawing of districts in the House Sedate county groupings set forth above:

a)

b)

c)

d)

Each district shall have equal population withingbr minus 5% from the ideal
population of House or Senate districts.

Each district shall be contiguous, with water oguitly permitted.

The districts shall comply with the county groupargd county traversal
requirements of the North Carolina Constitution’dk County Provision.

The districts shall be as compact as reasonabbiljesand shall split as few
municipalities, VTDs, and precincts as reasonablysble.

The invalidated 2017 districts shall not be used aarting point for drawing
new districts, and no effort shall be made to pneséhe cores of invalidated
2017 districts.

No effort shall be made to avoid pairing or otheewvprotect incumbents.

366



9)

h)

b)

d)

Prior election results or other political data shak be used in constructing the
remedial districts, and no effort shall be mad&tor voters or candidates of one
political party.

All remedial districts shall comply with the VRA @mther federal requirements
concerning the racial composition of districts.

With respect to the racial composition of the reiakdistricts:

Within 14 days of this Decree, all parties may sittbmefing, which may attach
expert analysis, on whether t@énglesfactors are met in particular counties and
county groupings and/or the minimum BVAP needegarticular counties and
county groupings for African Americans to be aldleetect candidates of their
choice to the General Assembly. Any such submisipoLegislative Defendants
is subject to the limitations set forth in subpaaguips b and ¢ immediately below.

If Legislative Defendants assert that (Bimglesfactors are met in any counties or
county groupings, they shall not only provide ewidgry support for that
assertion, but shall also show good cause whyditeyot compile such evidence
during the 2017 redistricting process and shalixsgood cause why they should
not be held judicially estopped from arguing tlmt&inglesfactors are met

given their repeated representations to@bgingtoncourt in 2017 that the third
Ginglesfactor was not met anywhere in the State.

For districts in counties and county groupingsvitiich Legislative Defendants’
expert Dr. Lewis estimated the minimum BVAP neeftecan African-American
preferred candidate to prevail in a state legigaglection, Legislative
Defendants shall not assert that the VRA or the Gd@stitution requires or
justifies making the BVAP of any such district higtthan the minimum BVAP
threshold estimated by Dr. Lewis in his Amended|&ab(PX773) for the
relevant county or county grouping. For districtsounties and county
groupings that Dr. Lewis did not analyze, LegislatDefendants shall not assert
that the VRA or the U.S. Constitution requiresustifies any minimum BVAP
for the districts in that county or county grouping

Regardless of whether any party submits a briefarekpert analysis, the Court-
appointed Referee shall ensure that no remedialatfigiolates the VRA or other
federal requirements concerning the racial comwsaf districts. In making
that assessment, the Referee may rely upon anytexgaysis submitted by the
parties—including but not limited to Dr. Lewis’stesates in his Amended Table
4 (PX773)—of the minimum BVAP needed for African-&ntan-preferred
candidates to win in particular counties and cognbupings.
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7. Pursuant to North Carolina Rule of Civil Procedb8e the Court hereby appoints

to serve as the Refereesinabe to develop remedial House and

Senate plans, subject to review and approval bthet.

8. Upon request from the Referee, the parties shaihptly make available to the
Referee electronic copies of trial and hearingdcapts, trial exhibits, motions, briefs, and any
other material submitted to the Court. Such aestighall be communicated by way of an email
message to counsel of record for all parties.

9. The parties, including the North Carolina LegislatAnalysis Division, shall
promptly respond to the best of their ability toya@asonable request by the Referee for
supporting data or information as necessary to/@art the Referee’s assignment. All such
requests and responses shall be made by emailalvitbunsel copied. Upon such a request, the
requested party shall respond promptly to the s ability. The Referee may, but is not
required to, request briefs on such matters as Beeowould find helpful. The Referee is not
authorized to take new evidence, absent approwal the Court.

10. The Referee may, but is not required to, conveagdrties for a discussion about
logistics, software, data, and other housekeepingahnical issues, including whether it would
or might save time or other resources to use coenpusoftware, data, or other facilities and
materials controlled by Legislative Defendants @at& Defendants and to have technical
assistance from a support person employed by lagyslIDefendants or State Defendants in the
use of such materials. The Referee may converteasdéscussion upon reasonable notice at a
time and place and in a method convenient to hitmeorthough if an in-person meeting or
hearing is convened it shall occur in North CamliThe Referee shall advise the parties of the

time and other details by way of an email messag®tinsel of record for all parties.
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11. If the Referee determines that it would save time atherwise facilitate prompt
completion of his or her work to use state tecHmesources and so long as the parties consent
to such use under terms which would not give thgidlative Defendants or State Defendants
advance or ex parte knowledge of the Referee’s \wondkwhich would prevent the Legislative
Defendants or State Defendants from accessingwadhor communicating with its support
employee about such work, the Court will entertanequest to supplement this Decree.

12.  If time permits and the Referee would find it helphe or she may publicly
release preliminary maps or plans and convene rngeaneeting, or informal conference to
evaluate whether the preliminary maps meet theraiset forth herein or raise unanticipated
problems. The Referee shall advise the parti¢iseofime and other details by way of an email
message to counsel of record for all parties aatl 8le notice with the court. A transcript shall
be prepared of any such hearing, meeting, or cenéer, and, if it does not occur in open court,
be made available on the Court’s docket.

13. The Referee is prohibited from engaging in any atgcommunication with the
parties or their counsel, except as specificallphatzed by this Decree.

14.  Within 21 days after his or her appointment, orthsather date as the Court so
directs, the Referee shall file recommended HoundeSenate plans with the Court consistent
with the terms of this Decree.

15. The remedial process set forth in this Decree slmimence immediately upon
entry of this Decree, and the Court does not gaatay of the remedial process pending appeal.

16. Legislative Defendants and their agents, officensployees, and successors are

permanently enjoined from using past election tesurd other political data in any future
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redistricting of North Carolina’s state legislatigistricts to intentionally dilute the voting power
of citizens or groups of citizens based on thelitipal beliefs, party affiliation, or past votes.
17. Legislative Defendants and their agents, officensployees, and successors are
permanently enjoined from otherwise intentionailytéhg the voting power of citizens or
groups of citizens in any future redistricting odfth Carolina’s state legislative districts based

on their political beliefs, party affiliation, oapt votes.
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CERTIFICATE OF SERVICE

| hereby certify that | have this day served a copthe foregoindoy email addressed to
the following persons at the following addresseg&Wiare the last addresses known to me:

Amar Majmundar
Stephanie A. Brennan
Paul M. Cox

NC Department of Justice
P.O. Box 629

114 W. Edenton St.
Raleigh, NC 27602
amajmundar@ncdoj.gov
sbrennan@ncdoj.gov
pcox@ncdoj.gov

Phillip J. Strach
Michael McKnight
Alyssa Riggins

Ogletree, Deakins, Nash, Smoak & Stewart,

P.C.

4208 Six Forks Road, Suite 1100
Raleigh, NC 27609
Phillip.strach@ogletree.com
Michael.mcknight@ogletree.com
Alyssa.riggins@ogletree.com

Counsel for the State Board of Elections am@bunsel for the Legislative Defendants

its members

John E. Branch Il

Nathaniel J. Pencook

Andrew Brown

Shanahan Law Group, PLLC

128 E. Hargett Street, Suite 300
Raleigh, NC 27601
joranch@shanahanlawgroup.com
npencook@shanahanlawgroup.com
abrown@shanahanlawgroup.com
Counsel for the Defendant-Intervenors

This the 7th day of August, 20109.

E. Mark Braden

Richard B. Raile

Trevor M. Stanley

Baker & Hostetler, LLP
Washington Square, Suite 1100
1050 Connecticut Ave., N.W.
Washington, DC 20036-5403
rraile@bakerlaw.com
mbraden@bakerlaw.com
tstanley@bakerlaw.com
Counsel for the Legislative Defendants

/s/ Edwin M. Speas, Jr.

Edwin M. Speas, Jr.
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