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I. THERE IS A STRONG LIKELIHOOD APPELLANTS WILL 
SUCCEED ON THE MERITS. 

A. The District Court failed to give the Legislature a reasonable 
opportunity to adopt a new districting plan. 

 The District Court’s error was haste, not “chicanery,” Response 3, and 

appellants never stated or implied anything else.  The Court acted in haste because 

plaintiffs acted in sloth, inexplicably waiting six years after Senate District 22 was 

designed by the Mississippi Legislature and approved by the United States 

Department of Justice before asserting their claim.  The Court presumably thought 

that it could minimize the effects upon voters and candidates who had relied on the 

stability of the law, but that did not turn out to be the case.  

 Neither the Court nor plaintiffs dispute that appellants asked to be heard 

before the imposition of the remedy, but the Court entered final judgment just three 

hours after receiving that request.  Accordingly, plaintiffs cannot defend the division 

of Vicksburg by describing it as “a point never raised in any of [appellants’] prior 

stay motions in this Court or the district court.”  Response 7 n.4.  It is true that 

“Appellants never submitted a proposed court-ordered plan,” Response 8-9, but they 

have no such authority.  The Court found the elected officials to be proper defendants 

because they are “charged with administering Mississippi’s election laws,” Ex.12, 

18, citing Connor v. Winter, 519 F. Supp. 1337, 1340 n.1 (S.D. Miss. 1981), not with 

writing them.  Appellants proposed no plan because Mississippi law gives them no 
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authority to do so. 

 Plaintiffs now claim that “the legislature can still adopt its own plan,” 

Response 6, but they told the District Court that it could not be put into effect.  To 

the contrary, they argued that a motion under Fed.R.Civ.P. 59 would be necessary 

to displace the judgment and allow enforcement of the law.  Ex.24, 2. 

 If any new law must satisfy the District Court, the Court has given no clue 

how to do it.  Plaintiffs ignore Rodriguez v. Bexar County, 385 F.3d 853, 870 n.26 

(5th Cir. 2004), reversing because of a failure to provide guidance on the nature of 

the remedy.  Plaintiffs assert that this remedy was not based only on race, but they 

identify no other factor that the Legislature might need to address.  The Court did 

not say whether moving Madison County precincts into District 22 is an essential 

part of the remedy, nor whether a BVAP of less than 62% might be sufficient.   

 B. The District Court’s remedy is predominantly based on race. 

 Plaintiffs defend the remedy by reference to factors other than race, but the 

Court’s order made no such reference, Ex.17, and plaintiffs’ expert unequivocally 

stated his purpose in relying on race.  Ex.3, ¶2.  Plaintiffs declare, “Whenever a 

majority-black district is created to remedy a §2 violation, the number of black voters 

in the other districts must necessarily be reduced.”  Response 7-8, quoting Clark v. 

Calhoun County, 21 F.3d 92, 95 (5th Cir. 1994).  Here, however, the District Court 

is not creating a majority-black district, but adding black residents to a black-
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majority district created by the Legislature.  In this same geographical area, the 

District Court 35 years ago refused to increase a BVAP majority above 52.83% 

because it would reduce the black population in a neighboring district below 45.25%.  

Jordan v. Winter, 604 F. Supp. 807, 814-15 (N.D. Miss.), aff’d, 469 U.S. 1002 

(1984).   

 Plaintiffs dispute that nothing was known about the transferred precincts but 

their racial composition.  Three decades ago the Court found “a history of racial bloc 

voting in Mississippi,” Response 8, citing Martin v. Allain, 658 F. Supp. 1183, 1194 

(S.D. Miss. 1987), but 18 years ago this Court affirmed a judgment finding that white 

bloc voting did not always result in the defeat of black-preferred candidates so as to 

support relief under §2.  N.A.A.C.P. v. Fordice, 252 F.3d 361, 368-71 (5th Cir. 2001).  

Plaintiffs took none of that into account in their evidence, but simply told the Court 

where to find black residents. 

Plaintiffs argue that the Court’s remedy “enhanced communities of interest by 

removing . . . the suburban Madison County precincts . . . , thus restoring its character 

as a Delta district.”  Response 8.  However, when the District Court devised a 

congressional district for the Delta in 1984, it included almost all of Madison 

County.  Jordan, 604 F. Supp. at 818.  Two decades later, the District Court included 

within that district these very precincts around Gluckstadt to counteract long-term 

population trends.  “[A]s population growth continues over time, placement of too 
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many high-growth areas in the same district would result in malapportionment much 

more quickly than it would if the growth areas were distributed evenly among the 

districts.”  Smith v. Clark, 189 F. Supp. 2d 529, 544 (S.D. Miss. 2002), aff’d sub 

nom. Branch v. Smith, 538 U.S. 254 (2003).  In 2012, the Legislature followed that 

pattern, incorporating Gluckstadt into District 22 to offset population losses 

throughout the Delta counties.   

 By contrast, plaintiffs cannot identify any prior plan of legislative redistricting 

where any part of Warren County has ever been combined with “suburban” Jackson 

precincts, nor has the City of Vicksburg been split in prior Senate plans.  Finally, 

moving Madison County precincts does not make District 22 significantly more 

compact, but it renders District 23 substantially less compact.  Ex.3, ¶20. 

C. The Court erred as a matter of law by finding that District 22 
violates the results test of § 2. 

 Plaintiffs’ principal case, Monroe v. City of Woodville, 881 F.2d 1327 (5th 

Cir. 1989), involved an at-large form of government, not a single-member district.  

The same is true of Meek v. Metropolitan Dade County, 908 F.2d 1540 (11th Cir. 

1990), and Missouri State Conf. of the N.A.A.C.P. v. Ferguson-Florissant Sch. Dist., 

894 F.3d 924 (8th Cir. 2018).1  In neither Kingman Park Civic Ass’n v. Williams, 

348 F.3d 1033 (D.C. Cir. 2003), nor Pope v. County of Albany, 687 F.3d 565 (2d 

                                                           
1 The “district” in the latter case was a school district that elected its board at-large.  Id., at 

930. 
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Cir. 2012), did the Court approve relief concerning a single-member district, but 

merely held that a complaint had stated a claim, as the claim of intentional 

discrimination in Kingman Park, 348 F.3d at 302, clearly did. 

The Court here read Monroe as having been designed to “prohibit[] 

entrenched political powers from drawing a series of extremely marginal majority-

minority districts with the expectation that the majority-minority group will be 

unable to turn out in numbers sufficient to ever elect a candidate of their choice.”  

Ex.12, 31 n.80.  To the contrary, the problem in Monroe was that there was no 

districting at all in an at-large form of government.  Plaintiffs have alleged no 

discriminatory “expectation.” 

Jeffers v. Beebe, 895 F. Supp. 2d 920, 932 (E.D. Ark. 2012), squarely held 

that §2 cannot require increases to a black-majority district under Bartlett v. 

Strickland, 556 U.S. 1, 18-20 (2009).  That is because Thornburg v. Gingles, 478 

U.S. 30, 50 (1986), requires a showing that a group is “sufficiently large,” and 

Bartlett set sufficiency at “50 percent.”  556 U.S. at 18.  Bartlett, then, may have 

foreclosed the possibility “for a citizen voting-age majority to lack real electoral 

opportunity.”  League of United Latin American Citizens v. Perry, 548 U.S. 399, 428 

(2006).2  Whatever the facts might show in an extreme case, the Court gave no 

                                                           
2 Plaintiffs completely ignore the holding of Perry that plaintiffs must prove that a new 

majority-minority district can be created.  Id., at 430. 
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reason to believe that this BVAP majority is so ephemeral as to justify §2 relief for 

the first time anywhere.3   

 Although the Court did not do so, plaintiffs rely on their expert to support 

disregarding Census Bureau finding that black turnout exceeds white turnout in 

Mississippi.  Response 11 & n.6.  He said: 

And so we see here, estimate from the even-numbered year federal 
elections.  It does not reflect actual turnout from odd-numbered year 
state senate elections.  Second, this is statewide data, and so it’s not 
looking at the actual voters of Senate District 22.  And then third is a 
well-documented pattern in survey research of people over reporting 
their voting behavior on surveys taken after the election. 

Ex.C, 64-65.  Unless black voters overreport their voting to a greater extent than 

white voters, their relative position would be unchanged, and plaintiffs offered no 

such evidence.  Likewise, they offered no evidence to compare turnout levels in the 

years of state or federal elections, although this Court has previously recognized 

evidence that black turnout increases in odd-numbered-years.  Fordice, 252 F.3d at 

368 n.1.  Their argument at trial was that District 22 is different from the rest of the 

State.   

The Court described the 2003, 2007, and 2015 Senate elections as “the 

‘endogenous’ elections most relevant to this case,” Ex.12, 2, but the 2003 and 2007 

elections were held under different District 22 boundaries, and the 2015 vote totals 

                                                           
3 The principal recent authority upon which plaintiffs rely held that “nothing more than a 

simple majority is necessary to satisfy the first Gingles factor.”  Pope, 687 F.3d at 577, citing 
Westwego Citizens for Better Gov’t v. City of Westwego, 946 F.2d 1109, 1117 (5th Cir. 1991). 
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excluded votes from two District 22 precincts and included votes from two non-

District 22 precincts, excluding 10% of the vote from the analysis.  Ex.29, 75-79.4  

Instead of analyzing earlier elections under reconstituted election analysis, as 

described in Rodriguez, 385 F.3d at 861, plaintiffs chose to stake their entire case on 

a single “endogenous” election missing 10% of the vote. 

Plaintiffs assert that a single election was found insufficient in Rangel v. 

Morales, 8 F.3d 242 (5th Cir. 1993), only because this Court found it to have been 

outweighed by “five statewide judicial elections where minority candidates won in 

the territory governed by the judicial district under challenge.”  Response 12 n.8.  

That is a peculiar distinction to draw here, where multiple black candidates have 

won judicial elections in the territory covered by District 22.  Magnolia Bar Ass’n 

v. Lee, 944 F.2d 1143 (5th Cir. 1993).   

Finally, plaintiffs claim that proof of depressed turnout is not essential in 

considering the totality of the circumstances.  Response 15.  In Clark v. Calhoun 

County, 88 F.3d 1393, 1396 (5th Cir. 1996), the District Court made no finding on 

depressed participation, but this Court found enough proof of other factors to justify 

relief.  Because plaintiffs here did not prove depressed turnout, their only factor is 

                                                           
4 Secretary Hosemann knew of the wrongful exclusion of votes in 2015, as plaintiffs assert.  

Response 13.  What he did not know until less than a week before trial was that plaintiffs’ expert 
had simply excluded those two precincts with no attempt to account for them in his analysis. 
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that plaintiff Joseph Thomas lost the 2015 Senate election.  Given plaintiffs’ reliance 

on the District Court’s assertion that it should consider evidence in District 22, rather 

than statewide evidence, Response 11, citing Ex.12, 28, they can take no support 

from anything that might have happened in the other 51 districts in 2015 or any other 

year.  Senator Thomas has failed to show that a violation of §2 cost him the election 

in 2015, and he is entitled to no relief.   

D. Relief is barred by laches. 

Contrary to plaintiffs’ assertion, Response 16, appellants have consistently 

argued prejudice, including use of old census data.  Ex.28, 16-17.  Because of 

plaintiffs’ delay, the Court has imposed substantial last-minute burdens on voters, 

candidates, and election officials without clear evidentiary support. 

E. The Court erred as a matter of law by failing to convene a three-
Judge Court under 28 U.S.C. § 2284(a). 

The Court purported to resolve the grammatical ambiguity by applying “the 

series qualifier canon of construction,” Ex.10, 3, described in Antonin Scalia & 

Bryan A. Garner, Reading Law:  The Interpretation of Legal Texts 147 (2012).  The 

Court said that “[t]he term ‘the constitutionality of’ modifies all of the phrases which 

follow it.”  Ex.10, 3.  However, “constitutionality” is not a modifier, but a noun, a 

direct object of “challenging.”  As the authors explain, “a prepositive or postpositive 

modifier normally applies to the entire series.”  Scalia & Garner at 147.  Every 

example given by the authors involves a modifier, not a noun.  Id., at 147-51.  The 
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canon does not apply to § 2284(a).   

The Court acknowledged that its reading of the sentence renders the second 

use of “apportionment” superfluous.  Ex.10, 4.  The Court quoted the authors’ 

warning that “a clever interpreter could create unforeseen meanings or legal effects 

from this stylistic mannerism,” id., at 177, but the Court’s disregard of the surplusage 

canon creates an unforeseen meaning.  Congress in 1976 expected all challenges to 

“the apportionment of any statewide legislative body” to be adjudicated by a three-

Judge Court.5  The Court should have heeded the authors’ warning that disregard of 

the second use of “apportionment” “should be regarded as the exception rather than 

the rule.”  Id., at 178.     

Even where the series qualifier canon might otherwise apply, this Court has 

ruled that a series may be broken by the insertion of a “determiner.”  United States 

ex rel. Vaughn v. United Biologics, LLC, 907 F.3d 187, 195, citing Scalia & Garner 

at 48.  Here, the insertion of “the apportionment of any statewide legislative body” 

serves as a determiner, not mere surplusage.  It indicates that “constitutionality” is 

connected only to “of the apportionment of congressional districts,” not to the final 

phrase of the sentence.   

II. PUBLIC INTEREST OUTWEIGHS PLAINTIFFS’ INTEREST. 

                                                           
5 One of the authors of the treatise wrote that the manifest intent of Congress should limit 

contrary statutory language.  Branch, 538 U.S. at 266-76 (opinion of Scalia, J.), construing 2 
U.S.C. § 2a(c). 
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 This Court’s observation about enforcement of “a law with a discriminatory 

effect,” Veasey v. Abbott, 830 F.3d 216, 270 (5th Cir. 2016) (en banc), did not 

involve a stay motion or redistricting.  The question this Court resolved on July 20, 

2016, was what law would apply to individuals required to identify themselves as 

the polls in November.  Plenty of time remained to resolve that issue without 

affecting anyone else.   

 That is not the case here.  At least two individuals will be disqualified from 

running in District 22 because of a judgment to which they are not parties.  Plaintiff 

Thomas may not have intended to clear the field of prepared Republican opponents, 

but that is the gift he received from the District Court. 

 Every revision of every plan has consequences, foreseen and unforeseen, for 

individuals inside and outside a district.  That is why the District Court decided it 

could not equitably resolve all of the competing interests in Watkins v. Mabus, 771 

F. Supp. 789 (S.D. Miss. 1991).  Despite an unquestionable finding of 

unconstitutionality, that Court allowed the 1991 elections to proceed, giving itself 

and all interested parties another year to resolve the question.   

 Whether Senate District 22 has suffered any discriminatory effect is highly 

contested, and appellants have shown a substantial chance of success on the merits.  

Even if appellants are wrong, however, the question before this Court on this stay 

motion is whether Senator Thomas should get his remedy now or after this Court 
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has reviewed the appeal.  If Senator Thomas had wanted an earlier decision, he had 

six years to bring this suit.  The voters and candidates who are injured by the 

judgment had no opportunity at all to defend themselves.  The public interest 

requires this election to proceed under the law that has been in effect since the Justice 

Department approved it in 2012.  

CONCLUSION 

  The final judgment should be stayed. 
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