
IN TH E UN ITED STA TES D ISTRIC T C O URT
EA STERN D ISTRIC T O F M IC H IGA N

SO UTH ERN D IV ISIO N

L EA GUE O F W O M EN V O TERS
O F M IC H IGA N ,etal.,

P laintiffs,
C ivilA ction N o.17 -cv-14148

v.
H on.Eric L .C lay
H on.D enise P age H ood

JO C EL Y N B EN SO N ,inherofficial H on.Gord on J.Q u ist
capacityas M ichigan SecretaryofState

D efend ant.
/

CONGRESSIONAL AND LEGISLATIVE
DEFENDANTS-INTERVENORS’ MOTION FOR APPOINTMENT
OF A REPLACEMENT OF THE SECRETARY AS A DEFENDANT

C ongressionaland L egislative D efend ants-Intervenors (“Intervenors”),by

theirattorneys,move this C ou rtforappointmentof areplacementof the Secretary

of State as aD efend antin this matterbased on the d irective from the United States

C ou rtof A ppeals forthe Sixth C ircu it. In su pportof their M otion,Intervenors

state as follows:

1. O n A u gu st 30,2018 ,the Sixth C ircu it ru led that “[i]f the new

Secretary takes office in Janu ary 2019 and d ecid es notto fu rtherpu rsu e the state’s

d efense of its apportionment schemes,the d istrict cou rt willhave to appoint

someone to take the Secretary’s place.” League of Women Voters of MI v.
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Johnson,902 F.3d 57 2,58 0 (6thC ir.2018 )(emphasis ad d ed ).

2. Secretary B enson has d ecid ed notto pu rsu e the State’s d efense of the

apportionmentmaps and shou ld be replaced as aD efend ant.This is evid enced by

the followingevents:

a.Since her election,Secretary B enson has openly refu sed to

d efend the state’s apportionmentscheme. Shortly aftertaking

office,Secretary B enson annou nced :“[i]t’s clearthe cou rthas

fou nd significantevid ence of partisan gerrymand ering,”as well

as that she was working to settle this case. See

https://www.d etroitnews.com/story/news/local/michigan/2019/

01/17 /benson-seeks-settle-fed eral-gerrymand ering-case

/260 8 8 45002/(lastvisited 2/1/19).

b.D u ring the parties’off-the-record pretrialconference with the

C ou rton Janu ary 22,2019,C ou nselforSecretary B enson told

the C ou rtthatSecretary B enson d oes notintend to callany

witnesses attrial.

c.O n Janu ary 25,2019,Secretary B enson filed a M otion to

A mend the P roposed Su pplementto the P roposed Jointand

FinalP retrialO rd er.(EC F N o.213).In it,Secretary B enson

u nequ ivocally states thather “anticipated plan for presenting
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witnesses and evid ence has changed significantly”from thatof

her pred ecessor, former Secretary of State and named

D efend ant,Ru th Johnson.(EC F N o.213 at¶ 10) (emphasis

ad d ed ).

d .Secretary B enson’s A mend ed Su pplementalW itness L istthatis

attached to herM otion to A mend the P roposed Su pplementto

the P roposed Joint and Final P retrial O rd er states: “the

Secretary d oes notintend to callany witnesses in hercase in

chief.”(EC F N o.213-4,p.4) (emphasis ad d ed ). Secretary

B enson reiterates this position in the A mend ed Su pplemental

W itness L ist by stating “will not call”u nd er each witness

id entified .(EC F N o.213-4).

3. In its O rd er Granting P laintiff’s M otion for D etermination of

P rivilege,this C ou rtstated :“The new Secretary’s attorneys have informed the

C ou rtthatthe Secretary d oes notintend to d efend the cu rrentapportionmentplans

atissu e in this case.”(EC F N o.216,n.1)(emphasis ad d ed ). This recognition by

the C ou rt,when combined withthe aforementioned statements and representations

by Secretary B enson,leaves no d ou btthatSecretary B enson had d ecid ed “notto

fu rtherpu rsu e the state’s d efense of its apportionmentscheme.”

4. In lightof the Sixth C ircu it’s mand ate and the foregoing u nd ispu ted
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facts,this C ou rt“willhave to appointsomeone to take the Secretary’s place”as a

D efend antin this lawsu it.League of Women Voters of MI v. Johnson,902 F.3d at

58 0.

5. In accord ance with L ocal Ru le 7 .1, Intervenors sou ght the

concu rrence of P laintiffs and Secretary B enson in the relief requ ested herein.

C oncu rrence was d enied .

W H EREFO RE,the C ongressionaland L egislative D efend ants-Intervenors

respectfu lly requ estthe C ou rtgranttheir M otion and follow the Sixth C ircu it’s

ru ling by appointing someone else to take the Secretary’s place as D efend antin

this lawsu itin lightof herd ecision notto fu rtherpu rsu e the state’s d efense of its

apportionmentschemes.

Respectfu llysu bmitted ,

Holtzman Vogel Josefiak Torchinsky PLLC

/s/ Jason Torchinsky
Jason Torchinsky
Shawn Sheehy
P hillipGord on
45N orthH illD rive,S 100
W arrenton,V irginia20106
(540)341-8 8 00
JTorchinsky@ hvjt.law
ssheehy@ hvjt.law
pgord on@ hvjt.law
A ttorneys forA pplicants

Clark Hill PLC

/s/ Charles R. Spies
C harles R.Spies
B rian D .Shekell(P 7 5327 )
212 E.C esarC havez A ve.
L ansing,M I48 906
(517 )318 -3100
cspies@ clarkhill.com
bshekell@ clarkhill.com
A ttorneys forA pplicants

D ate:Febru ary1,2019
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IN TH E UN ITED STA TES D ISTRIC T C O URT
EA STERN D ISTRIC T O F M IC H IGA N

SO UTH ERN D IV ISIO N

L EA GUE O F W O M EN V O TERS
O F M IC H IGA N ,etal.,

P laintiffs,
C ivilA ction N o.17 -cv-14148

v.
H on.Eric L .C lay
H on.D enise P age H ood

RUTH JO H N SO N ,inherofficial H on.Gord on J.Q u ist
capacityas M ichigan SecretaryofState

D efend ant.
________________________________________________________________

BRIEF IN SUPPORT OF CONGRESSIONAL AND LEGISLATIVE
DEFENDANTS-INTERVENORS’ MOTION FOR APPOINTMENT
OF A REPLACEMENT OF THE SECRETARY AS DEFENDANT
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CONCISE STATEMENT OF THE ISSUE PRESENTED

W hetherthe C ou rtshou ld appointsomeone to take the Secretary of State’s

place as aD efend antin this lawsu itd u e to herd ecision notto fu rtherpu rsu e the

state’s d efense of its apportionmentscheme?

M ovant’s answer:Y es

P laintiffs’answer:N o

D efend antSecretary of State’s A nswer:N o.

This C ou rtshou ld answer:Y es
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CONTROLLING OR MOST APPROPRIATE AUTHORITY

Cases

League of Women Voters of Mich. v. Johnson,902 F.3d 57 2 (6thC ir.2018 ).
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BRIEF IN SUPPORT OF CONGRESSIONAL AND LEGISLATIVE
DEFENDANTS-INTERVENORS’ MOTION FOR APPOINTMENT
OF A REPLACEMENT OF THE SECRETARY AS A DEFENDANT

Intervenors relyon the facts and legalau thoritysetforthin the above M otion

forA ppointmentof aReplacementof the Secretaryas aD efend ant.

In light of the foregoing, C ongressional and L egislative D efend ants-

Intervenors respectfu lly requ estthe C ou rtgranttheirM otion and follow the Sixth

C ircu it’s ru ling by appointing someone else to take the Secretary’s place as

D efend antin this lawsu itin lightof herd ecision notto fu rtherpu rsu e the state’s

d efense of its apportionmentschemes.

Respectfu llysu bmitted ,

Holtzman Vogel Josefiak Torchinsky PLLC

/s/ Jason Torchinsky
Jason Torchinsky
Shawn Sheehy
P hillipGord on
45N orthH illD rive,S 100
W arrenton,V irginia20106
(540)341-8 8 00
JTorchinsky@ hvjt.law
ssheehy@ hvjt.law
pgord on@ hvjt.law
A ttorneys forIntervenors

Clark Hill PLC

/s/ Charles R. Spies
C harles R.Spies
B rian D .Shekell(P 7 5327 )
212 E.C esarC havez A ve.
L ansing,M I48 906
(517 )318 -3100
cspies@ clarkhill.com
bshekell@ clarkhill.com
A ttorneys forIntervenors

D ate:Febru ary1,2019.
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CERTIFICATE OF SERVICE

Iherebycertifythaton Febru ary1,2019,Ielectronicallyfiled the foregoing

paper with the C lerk of the C ou rt u sing the EC F system which will send

notification of su chfilingto allof the parties of record .

CLARK HILL PLC

/s/ Charles R. Spies
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