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INTRODUCTION

Legislative Defendants’ notice of removal is aneggous and transparent attempt to
delay and derail state court proceedings in thsg «d extraordinary public importance. There is
no plausible, good-faith basis for federal subjeatter jurisdiction here, and the attempted
removal is procedurally defective on its face. sitase should be remanded immediately.

Plaintiffs filed this action in North Carolina statourt last month asserting exclusively
state-law claims under the North Carolina Consatut Plaintiffs seek to invalidate the state
House and state Senate plans enacted by the Narttira General Assembly in 2017 (the
“2017 Plans”) on the ground that they violate statestitutional prohibitions against partisan
gerrymandering. Plaintiffs promptly asked theestaurt to expedite the case and hold a trial
starting April 15, 2019, to ensure that, if the 20lans are found unconstitutional, there is
sufficient time to establish new districts for 2@20 primary and general elections.

When the state court indicated that it might holtkaring on Plaintiffs’ motion to
expedite, Legislative Defendants responded by réamgahe case to this Court. The removal is
objectively baseless. Legislative Defendants cargmoove under 28 U.S.C. § 1443(2)'s
“refusal clause”—which protects state officials wdre forced to choose between enforcing state
law and “inconsistent” federal equal-rights laws+foultiple independent reasons. First, the
“refusal clause” applies only to state officialsefusal” to take actions. It does not permit
removal by state officials defending enacted legish against a state constitutional challenge.
Second, the “refusal clause” does not permit refinbased on speculation that state courts will
interpret state law to conflict with federal lawdere, there are a near-infinite number of possible
districting plans that simultaneously comply withte law banning partisan gerrymandering and

with federal law protecting racial minorities. Tdhi Legislative Defendants cannot even raise a
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Voting Rights Act (VRA) defense in this case, besmthey expressly said in creating the 2017
Plans that they didot believe the VRA's prerequisites were met and thiesznot attempting to
comply with the VRA. Fourth, the federal distreziurt inCovington v. North Carolia, No. 15-
cv-399 (M.D.NC.), did not “require” the use of tA@17 Plans in future elections so as to
insulate the plans from state law challenges. Jéxngtondistrict court’s jurisdiction was
limited to addressing whether the 2017 Plans reeaepliior violations of federal law.

Legislative Defendants’ invocation of 28 U.S.C.&l1(a) fares no better. Legislative
Defendants acknowledge that they lack the condeait defendants, as § 1446(b)(2)(A)
requires. And § 1441(a) does not apply regardlesause Plaintiffs assert exclusively state-law
claims and Legislative Defendants’ purported feléedenses do not create federal question
jurisdiction supporting removal under 8§ 1441(a).

Legislative Defendants’ removal repeatedly restarguments that flatly contradict
representations they have made to other federalolegislative Defendants now say that
federal courts may hear state constitutional chgts to the 2017 Plans, but they told the U.S.
Supreme Court just months ago that any “state-laallenge” to the 2017 Plans “must be filed
in state court,” and that to allow otherwise wobé&l“a revolution in federalism.” Jurisdictional
Statement at 3MWorth Carolina v. CovingtonNo. 17-1364 (U.S.) (filed Mar. 26, 2018)
(attached as Ex. G). Legislative Defendants nowtlsay crafted the 2017 Plans to “comply[]
with the Voting Rights Act,” Notice { 25, but thegld theCovingtondistrict court that they
were ignoring the VRA and racial considerationgrelyt in drawing the 2017 Plans because they
lacked “evidence” that the VRA'’s prerequisites weret, Covington No. 15-cv-399, ECF No.
184-21 at 52 (attached as Ex. E). Given thesdicond representations, Legislative Defendants

are judicially estopped from seeking removal. k&give Defendants fail to offer any

2
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explanation for, or even alert the Court to, tishifting positions.

Legislative Defendants’ motive for pursuing thiszdous removal is obvious: to delay
and derail expedited proceedings in the state cdarsimilar circumstances, federal courts have
refused to countenance such tactics. When a Pleangy legislative leader removed a state-
court challenge to that state’s congressional msipykar, the district court convened an
emergency hearing within hours after plaintiffs mdwo remand, remanded the case to state
court the same day, and subsequently ordered mhevieg defendant to pay plaintiffs’
attorneys’ fees and costeeague of Women Voters of Pa. v. Pennsylyét0a8 WL 1787211
(E.D. Pa. Apr. 13, 2018). Plaintiffs respectfudlypmit that Legislative Defendants’ removal
here merits a similar response. For the reasdriersie below, this Court should expedite
resolution of this motion, promptly remand thise#&s state court, and award attorneys’ fees and
costs to Plaintiffs.

BACKGROUND

Plaintiffs are Common Cause, the North Carolina Denatic Party, and 38 North
Carolina voters from state House and state Senstte&ts across North Carolina. They filed this
action in the North Carolina Superior Court on Nober 13, 2018, and filed an Amended
Complaint on December 7, 2018. Plaintiffs asdet the state statutes establishing North
Carolina’s 2017 state House and state Senatectiistriplans violate the North Carolina
Constitution—in particular, its Equal ProtectioraGse, Art. I, 8 19, Free Elections Clause, Art.
I, 8 10, and Free Speech and Assembly Clausesl,88.12 & 14. SeeDkt. 1-1 at 67-75.
Plaintiffs do not assert any federal constitutiozlaims or other federal claims.

In line with prior redistricting challenges in Nbr€Carolina state courts, Plaintiffs have

named as defendants the Speaker of the House Tirot¥ioore, President Pro Tempore of the

3
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Senate Philip E. Berger, Senior Chairman of thededselect Committee on Redistricting David
R. Lewis, and Chairman of the Senate Standing Ctét®enon Redistricting Ralph E. Hise, Jr
(collectively, the “Legislative Defendants”). Riaifs also named 11 other Defendants: the
State of North Carolina, the State Board of Elewtiand Ethics Enforcement, and the State
Board’s members. Plaintiffs seek an injunctionhgib@ing use of the 2017 Plans and the
installation of new plans that comport with the tho€arolina Constitution.

On November 20, 2018, Plaintiffs moved to expetfitecase. Ex. A. The motion
explained that deadlines relating to the 2020 Elastare quickly approaching—the General
Assembly recently set North Carolina’s primary tioe 2020 elections for March 3, 2020, one of
the earliest primary dates in the country. Andftleg period for primary nominations will
open in less than a year, on December 2, 20d.%t 3. Plaintiffs thus asked the state court to
expedite discovery and pre-trial proceedings argktdrial for April 15, 20191d. at 4. As
Plaintiffs explained, this schedule will “enabldirzal decision by [the state trial court], appedlat
review, and a remedial process in advance of t2@ 2@:ctions.”Id.

Shortly thereafter, on November 27, 2018, the Chustice of North Carolina assigned a
three-judge panel to hear the case. Dkt. 1-1 at@®December 12, 2018, the Wake County
trial court administrator emailed counsel for theglslative Defendants noting that they had
failed to respond to the motion to expedite andrasthem to advise whether they consented to
expedition. Ex. B. The state court also askedtindrelegislative Defendants would consent to
a hearing on the motion to expedite by telephoathér than in-person)d.

On December 14, rather than respond to Plainfeaended Complaint and motion to
expedite, Legislative Defendants removed the c&e@ate counsel for Legislative Defendants

purported to file this notice of removal on belalthe State of North Carolina as well, even

4
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though the North Carolina Attorney General's Offacepted service on behalf of the State
more than 30 days prior to the removal, Ex. C, @reh though the North Carolina Attorney
General and the state Elections Board have noaint®fs’ knowledge consented to, much less
authorized, removal on behalf of the State.

ARGUMENT

“Because removal jurisdiction raises significarddralism concerns,” courts “must
strictly construe removal jurisdiction.Mulcahey v. Columbia Organic Chems. Co., |28
F.3d 148, 151 (4th Cir. 1994) (citation omittedlf. federal jurisdiction is doubtful, a remand is
necessary.”ld. Courts must “resolve all doubts in favor of remhdnKorzinski v. Jacksqr326
F. Supp. 2d 704, 706 (E.D.N.C. 2004).

Here, removal jurisdiction is more than doubtfulHsiclearly absent. For all the reasons
described below, there is no conceivable basissimoving this case under either the “refusal
clause” of 28 U.S.C. § 1443(2) or § 1441(a). Tdeefalism concerns with removal, moreover,
are at their apex here. As this Court has ackmiyed, “the redistricting process is primarily the
province of the states,” and “Supreme Court progeaorents on the importance of state control
over apportionment decisions are manifol&tephenson v. Bartlett80 F. Supp. 2d 779, 782
(E.D.N.C. 2001). The deference that federal coants to the states in the redistricting context
is not limited to state legislatures, but extermstate courts. As Justice Scalia explained for a
unanimous court iGrowe v. Emison507 U.S. 25 (1993), federal courts must defehéo
“legislative or judicial branch” of a state on redistricting masteld. at 33. “Federal courts are
barred from intervening in state apportionmenhm @absence of a violation of federal law
precisely because it is the domain of the Statespat the federal courts, to conduct

apportionment in the first place Voinovich v. Quiltiey 507 U.S. 146, 156 (1993).

5
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Given the lack of any legitimate basis for remooafthis exclusively state-law case, and
the serious federalism concerns raised by fedetahiention in a state-law redistricting dispute,
this Court should promptly remand this case teestaurt.

l. There Is No Plausible Basis for Removal Under 28 8.C. § 1443(2)

Under § 1443(2)’'s “refusal clause,” “state officeesn remove to federal court if sued for
‘refusing to do any act on the ground that it wolbdinconsistent with [any law providing for
equal rights].” Stephensagnl80 F. Supp. 2d at 785 (quoting 8§ 1443(2); breckeoriginal).
Legislative Defendants’ attempt to remove undes gnovision suffers from numerous fatal
defects. First, the removal clause does not agapil because Plaintiffs challenge the enactment
of a law, not any “refusal” to act by the removagfendants. Second, the notion that relief in
this case would be “inconsistent” with federal depughts law is speculative and unrealistic, as
this Court and others have held in rejecting timoneal of similar state-court redistricting
lawsuits under the refusal clause. Third, LegistaDefendants’ federal equal-rights law
arguments are foreclosed by their own prior pos#tiand common sense. Each of these
obstacles dooms removal under the refusal clause.

A. The “Refusal Clause” Does Not Apply Because Plairifs Challenge the
Enactment of a Law, Not Any “Refusal” to Act by theRemoving Defendants

Section 1443(2)’s refusal clause authorizes remof/&ivil actions ... for refusing to do
any act on the ground that it would be inconsistéttt [a law providing for equal rights].” 28
U.S.C. 81443(2). The plain text makes clear thigtppirovision authorizes removal only where
the underlying civil action challenges a defendargfusalto act, not a defendant’s affirmative

passage of a law. “By its express language, timame suit must challengeailure to act or

! Legislative Defendants do not assert that the dieise of § 1443(2), the “color of authority”
clause, authorizes removal here. Nor could théyat clause applies only to federal officers.
City of Greenwood v. Peacqck84 U.S. 808, 815 (1966).

6
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enforce state law (by the defendantLity & Cty. of San Francisco v. Civil Serv. Comrofn
San Franciscp2002 WL 1677711, at *4 (N.D. Cal. July 24, 200&nphasis added). Fourth
Circuit precedent confirms the point. Removal urttie refusal clause is available to “state
officers whorefusedto enforce discriminatory state laws in confliagttwjequal rights law] and
who were prosecuted in the state courts becauseiofrefusal to enforce state lawBaines v.
City of Danville 357 F.2d 756, 772 (4th Cir. 1966) (emphasis ajadetord City of Greenwood
v. Peacock384 U.S. 808, 824 n.22 (1966). The refusal @abss “protect[s] state officers
from being penalized for failing to enforce discimatory state laws or policies by providing a
federal forum in which to litigate these issue®étroit Police Lieutenants and Sergeants Ass’'n
v. City of Detroit 597 F.2d 566, 568 (6th Cir. 1979ge Greenberg v. Vetera®89 F.2d 418,
421 (2d Cir. 1989) (“The purpose of the ‘refusaude’ is to provide a federal forum for suits
against state officers who uphold equal proteatathe face of strong public disapproval.”).
Numerous courts thus have held that, where “thgestibf the state-court suit” is “the
removing party’saction rather than itgnaction” “the ‘refusal to act’ clause is unavailable.”
Civil Serv. Comm’n2002 WL 1677711, at *4. I8ivil Service Commissionhe district court
held that § 1443(2)’s refusal clause did not perenboval because the underlying suit “did not
challenge any refusal by the Civil Service Comnoissb enforce the law,” but rather
“challenged an affirmative order by the commissiold. And inThornton v. Holloway70 F.3d
522 (8th Cir. 1995), the Eighth Circuit held thia¢ t'refusal clause” did not permit removal of a
state-law defamation claim that the removing dedersl claimed conflicted with Title VII,
because the removing defendants did “not pointaoytact that they refused to ddd. at 523.
Similarly, in Detroit Police Lieutenantghe Sixth Circuit held that the refusal clause di

not apply because “no one has attempted ... to plithistdefendants] for refusing to do any act

7
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inconsistent with any law providing equal rightaiid in fact “it is the plaintiff here who claims
that the rights of its members are being violatgdhe actions of the defendants.” 597 F.2d at
568. And inMassachusetts Council of Construction Employers, \nWhite 495 F. Supp. 220
(D. Mass. 1980), the court held that § 1443(2)fagal clause did not permit removal of a state-
court suit challenging a state statute and the nmissuance of executive orders, because “the
defendants’ actions, rather than their inactioa,l@ing challenged.1d. at 222;see also, e.g.
McQueary v. Jefferson Cty., K819 F.2d 1142, at *1-3 (6th Cir. 1987) (unpuldgh(state
officials who were sued for firing employees contt invoke 8§ 1443(2) because they were not
being sued for “refusing to do any act inconsisterith federal law);New York v. Horelick424
F.2d 697, 703 (2d Cir. 1970) (remanding becausétiteers are not being prosecuted

for refusing to enforce any law of the State onmaidce of the City of New York”)Wolpoff v.
Cuomq 792 F. Supp. 964, 968 (S.D.N.Y. 1992) (the rdfalause does not allow “legislators
who are sued because of the way they cast theashdb remove their cases to federal courts”).

Here, Plaintiffs’ lawsuit does not challenge anfusal by Legislative Defendants (or any
other defendant) to act. Instead, this suit chghs the affirmative enactment of discriminatory
state statutes in violation of the state consttutiPlaintiffs are not accusing Defendants of
“refus[ing] to enforce discriminatory state lawBaines 357 F.2d at 772, but rather of enacting
such laws.

Moreover, theemoving defendantzave no authority to “refuse” to enforce statedaw
all—they are legislators. “The North Carolina Catagion clearly assigns the enforcement of
laws to the executive branch,” and “[tlhe Generasd@mbly retains no ability to enforce any of
the laws it passes.Wright v. North Carolina787 F.3d 256, 262 (4th Cir. 2015) (holding that

only state election officials enforce state eleti@ws in North Carolina). Legislative

8
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Defendants thus cannot remove under 8§ 1443(2) uhdaheory that they are being sued for
refusing to enforce state law. AsDetroit Police Lieutenanisno one has attempted ... to
punish [the removing defendants] for refusing tcady act inconsistent with any law providing
equal rights,” and in fact “it is the plaintiff{slere who claim[] that [their own rights and] the
rights of [their] members are being violated by slotions of the defendants.” 597 F.2d at 568.
Under these circumstances, the plain text of te&u%al clause” bars removal.

Legislative Defendants simply ignore the refusalisk’s “refusal” requirement, asserting
that the only requirement is the existence of afiict” with federal law. Notice 1 6-7. This is
wrong. The “conflict” test only applies in thedirplace if a removing defendant has first
satisfied § 1443(2)’s predicatefusal to act requirement, which Legislative Deli@nts have not
and cannot.E.g, Civil Serv. Comm’'n2002 WL 1677711, at *4 (“Even if there had som&ho
been a ‘refusal to act,” defendants would stilldéw show a ‘colorable conflict ...");

Greenberg 889 F.2d at 421 (identifying refusal to act—déniaincorporation petition—and

then analyzing whether refusal was pursuant toréddew); News-Texan, Inc. v. City of

Garland, Tex.814 F.2d 216, 217-19 (5th Cir. 1987) (identifyirdusal to act—refusal to

disclose names of candidates for city manager—aewl &nalyzing whether refusal was pursuant

to federal law} In any event, as explained below, the “confligtjuirement is not met here.

2 In Brock v. Cavanaghb77 F. Supp. 176 (E.D.N.C. 1983), the court peesiiremoval of a
lawsuit against the state on the ground that dstecting plan violated the state constitution’s
whole county provision, after the U.S. Attorney @exl had refused to preclear the whole
county provision because it violated federal |&But that case did not involve removal $tate
legislatorswho were being sued for enacting a law; it invdlvemoval by state election
officials who would have to enforce a state coniinal amendment that the U.S. Attorney
General had already found violated federal I&olpoff 792 F. Supp. 968 n.7 (discussing
BrocK. And theBrockcourt did not address the Fourth Circuit’s holdin@aines 357 F.2d at
772, that 8§ 1443(2)’s refusal clause applies omisefusals to act.
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B. The Refusal Clause Does Not Apply Because ThereN® Plausible Conflict
Between Plaintiffs’ State-Law Claims and Federal Eqgal Rights Laws

Even if Legislative Defendants’ enactment of tlediosen districts constituted “refusing
to do [an] act” under § 1443(2), that provisiol stbuld not support removal. Legislative
Defendants cannot establish, as § 1443(2) requivasthey chose to enact the 2017 Plans—
rather than alternative maps that comply with tiagesconstitution—“on the ground” that any
alternative map “would be inconsistent” with fedexqual rights laws. Legislative Defendants
say that there is a “colorable conflict” betweeeithederal and state-law duties. Notice § 7.
But there are trillions of possible maps that Liegige Defendants could have enacted when
they redistricted in 2017. The notion that Ledista Defendants could not have enacted a map
that simultaneously complied with federal and stateis ludicrous on its face. Other legislative
bodies in other states have had no difficulty daag Courts routinely hold that simply invoking
federal law and making speculative, unsupportedrasss that federal law required some action
does not permit removal under § 1443(2). Hereeawer, Legislative Defendants are
foreclosed from arguing that they created the Z8lans to comply with the VRA because they
publicly disclaimed any reliance on the VRA at time they created the 2017 Plans.

1. It Is Plainly Possible to Draw Maps in North Carolina That
Simultaneously Comply with State and Federal Law

Legislative Defendants assert that Plaintiffs’ stawnstitutional claims seek to compel
them to violate the federal Voting Rights Act, feurteenth Amendment Equal Protection
Clause, and the Fifteenth Amendment. Dkt. 1 atlf).6 But to defend the enactment of the
2017 Plans on the ground of a “conflict” betweeatestiaw and federal-law duties-e., that to
comply with federal law, Legislative Defendahtsdto violate state law in creating the 2017
Plans—Legislative Defendants would have to showttiere isno plan that would

simultaneously satisfy state constitutional requieats and federal law. And without such a
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showing, Legislative Defendants cannot establiahttie state court’s interpretation and
application of state law in this case would reqluiegislative Defendants to adopt a remedial
plan that violates federal law. Legislative Defent$ do not even attempt to make a “colorable”
showing of such a conflict, and accordingly theyymat remove under § 1443(2). This Court
and others have repeatedly rejected removals alesistate court redistricting lawsuits under

8 1443(2) on the ground that it is speculativeedst bhat state law would compel a conflict with
federal law.

In Stephenson v. Bartlett80 F. Supp. 2d 779 (E.D.N.C. 2001), a caseistyli similar
to this one, plaintiffs challenged North Carolinatate House and Senate districts under the
North Carolina Constitution, including on groundspartisan gerrymandering.id. at 781.

Just like here, the defendants removed under §(244&guing that the suit sought to compel
them to act in violation of the VRA and federal afjprotection guaranteesd. at 785. This
Court, after observing that “it is not entirely @tevhat the defendants refuse to do” to trigger
8 1443(2) in the first placéd., concluded that in any event defendants couldshotv a conflict
between state and federal law. It was “unknowntivdreplaintiffs’ attempt to enforce the
provisions of the North Carolina constitution woulch afoul of federal voting law,” and
therefore “any implication of the refusal clauseagjspeculative.”ld. Indeed, the plaintiffs
were “merely ‘seeking an alternative apportionnygat which also fully complies with federal
law but varies from the defendants’ plan only siitterpretation of state law.Id. (internal
guotation marks and alterations omitted). Givas téct, the “plaintiffs’ exclusive reliance on
state law,” and “the court’s obligation to strictignstrue removal statutes against removals’

Court concluded that the “removal ... [was] inappiater.” Id.
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The Seventh Circuit similarly rejected a removadaédistricting lawsuit under
8 1443(2)'s refusal clause. 8exson v. Servaa33 F.3d 799, 804 (7th Cir. 1994), as here, the
removing defendants argued that “federal law wadigated because their redistricting plan was
in accordance with the Voting Rights Act,” and “aatyack on their plan therefore violated the
Voting Rights Act.” Id. at 804. Ciriticizing this theory as “tenuous,” teurt of appeals
explained that “it does not follow that just becaas apportionment plan conforms with federal
law, an attack on that plan necessarily seeksatsgress federal law.fd. “The Voting Rights
Act established broad boundaries which no stateréippment law could contravene,” but
“[w]ithin those boundaries, in any given case,nité variations of apportionment plans could be
formulated, none of which would violate federal lavid. “It simply does not follow, therefore,
that because the defendants’ apportionment plamlednwith the Voting Rights Act, the
plaintiffs’ attack on that plan necessarily threme federal law.”1d.

In Senators v. Gardne002 WL 1072305 (D.N.H. May 29, 2002), the dgdtaourt
likewise rejected a 8§ 1443(2) removal of a legigtatedistricting case and remanded the case
for the same reason. The court explained thaefd#dnts have failed to make even a colorable
claim that, if the New Hampshire Supreme Courbiedd to intervene and formulate a
redistricting plan, defendants’ compliance withttpian would compel them to violate the
Voting Rights Act.” Id. at *1 (citingSexson33 F.3d at 803-04tephensarl80 F. Supp. 2d at
784-85). The district court reached a similar ¢osion inBrown v. Florida 208 F. Supp. 2d
1344 (S.D. Fla. 2002). Because, as here, the gtatt had not even begun to address whether
the relevant redistricting plan violated state Evd what remedy would apply if a state-law
violation were found, “at the present there [was] & colorable conflict between federal and

state law,” and the defendant’s “reliance on tleéu'sal’ clause [was] therefore ‘speculative.”
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Id. at 1351 see also Taylor v. Currje886 F. Supp. 2d 929, 937 (E.D. Mich. 2005) (“Toairt

will not allow Defendants to take haven in fedaralirt [pursuant to § 1443(2)] under the guise
of providing equal protection for the citizens oftidit but with a goal of perpetuating their
violation of a non-discriminatory state law.”)

The reasoning of these myriad decisions is direaplylicable here. Plaintiffs are not
seeking to impact minority populations in a wayttwauld violate federal law, and Legislative
Defendants have no basis to assume or asseribaigathe trillions of potential remedial plans,
there are none that could simultaneously satisftesind federal law. Even if this Court were to
credit Legislative Defendants’ assertions that ttheyw the 2017 Plans to comply with both the
VRA and federal equal protection guarantees (aey ¢iid not,see infr3, “[ijt simply does not
follow ... that because the defendants’ apportionnpéart complied with” these federal
requirements, “[P]laintiffs’ attack on that plancessarily threaten[s] federal lawSexson33
F.3d at 804. To the contrary, just likeStephensar[P]laintiffs are merely seeking an
alternative apportionment plan which also fully qoies with federal law but varies from the
defendants’ plan only in its interpretation of st&w.” 180 F. Supp. 2d at 785. Legislative
Defendants offer no non-speculative basis to calechtherwise.

As Judge Howard rightly observed$tephensanf Legislative Defendants’ theory of
8 1443(2) were accepted, it would mean that “aatestonstitutional attack on [a] state’s
redistricting plans would necessarily raise a fatlsisue” and be subject to removal, because
state officials will always be able to speculatat thitering the current plans could raise VRA or
equal protection concernsd. at 784. “To allow removal” on such a theory “wagjive
defendants the power to select the forum in whastefy redistricting] claim is litigated. Under

such circumstances, the court must ... remand trelzack to state court.Id. at 786.
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2. The Voting Rights Act Did Not Require Legislative Bfendants to
Enact Districting Plans that Violate the State Constution

While Legislative Defendants’ assertion (NoticeSjtBat they drew the 2017 Plans to
“‘comply[] with the Voting Rights Act” would not syort § 1443(2) removal even if true, in fact
that assertion is false. In drawing the 2017 Rlaagislative Defendants expressly told the
three-judge federal district court overseeing #graedial process that they didtdraw the 2017
Plans to comply with the VRA, because they hadsseskthat the VRA did not apply. They
explained: “Data regarding race was not usederdtlawing of districts for the 2017 House and
Senate redistricting plans” because “[n]o informatiegarding legally sufficient racially
polarized voting was provided to the redistrictaggnmittees to justify the use of race in
drawing districts.” Notice of FilingCovington No. 15-cv-399, ECF No. 184 at 10 (attached as
Ex. D). Legislative Defendants explained that tt&l/not consider race specifically because
they did “not believe [they could] develop a strampugh basis in evidence that the third
[Thornburg v. Gingles478 U.S. 30 (1986)] factor is present to justifgwing districts on the
basis of race.” Ex. E at 52. Satisfaction ofttiied Ginglesfactor is a “prerequisite[]” to
application of the VRA.Cooper v. Harris 137 S. Ct. 1455, 1472 (2017).

After telling one federal court that they did myen use data regarding race dittinot
draw any districts to comply with the VRA, Legisiet Defendants cannot now argue to this
Court that theylid draw districts to comply with the VRA. Judiciakegpel, not to mention the
integrity of the judicial system, precludes thiganent. Judicial estoppel applies where: (1) the
party’s position is “clearly inconsistent with garlier position”; (2) “the party has succeeded in
persuading a court to accept that party’'s earhleitipn”; and (3) “the party seeking to assert an
inconsistent position would derive an unfair adegpet ... if not estopped.New Hampshire v.

Maine 532 U.S. 742, 750-51 (2001) (internal quotaticarkae omitted). Here, Legislative
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Defendants’ position that they did not apply state because they sought “to comply with the
Voting Rights Act,” Notice { 25, is clearly incosgnt with their statements @ovington The
Covingtoncourt relied on their statements by allowing inmpéstation of the 2017 Plarsge
Covington v. North Carolina283 F. Supp. 3d 410, 458 (M.D.N.C. 2018), andatld be unfair
and an abuse of the “judicial machinery” for Legisle Defendants to obtain removal on the
theory that they enacted the 2017 Plans to compilytive VRA. SeeNew Hampshire532 U.S.
at 750-51.

Indeed, whatever their intent at the time of th&@7226edistricting, Legislative Defendants
are estopped from putting on any defense in ttse tlaat the VRA does apply to North
Carolina’s state legislative districts or requiegy particular map. To present a VRA defense,
Legislative Defendants would need to establishttmaGinglesfactors are meCooper 137 S.

Ct. at 1472, but Legislative Defendants told @wvingtoncourt that they concluded the third
Ginglesfactor was not met anywhere in the state, Ex. D0atThus, while Legislative
Defendants now claim that they will “present[] eete demonstrating that House District 32 is
a minority ‘crossover’ district,” Notice 21, Legative Defendants are estopped from asserting
that the VRA applies to House District 32, or ailysw district. SeeCooper 137 S. Ct. at 1472.

3. The Fourteenth and Fifteenth Amendments Did Not Regjre

Legislative Defendants to Enact Districting Planshat Violate the
State Constitution

Legislative Defendants fare no better in arguirgg tomplying with state constitutional
provisions prohibiting discrimination would compablating the Fourteenth and Fifteenth

Amendments. Notice Y 23-24, 35. Their suggessi@s absurd as it is offensive.

? Plaintiffs take no position as to whether LegiskiDefendants’ assessment of the third
Ginglesfactor was correct. The salient point is thatitkgive Defendants cannot rely on the
VRA to defend their redistricting decisions.
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To establish a Fourteenth or Fifteenth Amendmaeusiation, there must batentional
discrimination. A districting plan violates thogmvisions only if the mapmakers engaged in (1)
racial gerrymandering byiritentionallyassigning citizens to a district on the basisager
without sufficient justification,” or (2)ifitentionalvote dilution” by “invidiously minimizing or
canceling out the voting potential of racial orrethminorities.” Abbott v. Pergz138 S. Ct.
2305, 2314 (2018) (alterations and internal quotatharks omitted) (emphases addedg also
Lee v. Va. State Bd. of Electioi@2l3 F.3d 592, 602-03 (4th Cir. 2016).

It was plainly possible for Legislative Defendatdsimultaneously draw maps in 2017
that (1) did not intentionally disadvantage Deméicreoters in violation of state law and (2) did
not intentionally place voters into districts o thasis of race or intentionally dilute the voting
strength of minorities. Legislative Defendantsliol that they wereequiredto seek partisan
advantage in 2017 in violation of state law to dvatentionallydiscriminating against
minorities—and thaany alternative map “would be inconsistent” with fealezqual protection
requirements, 28 U.S.C. § 1443(2)—is frivoloustsrface.

Nor will any remedy in this case violate the Foanrth or Fiteenth Amendment. There
are only two entities that could develop or adeptedial districting plans: the North Carolina
General Assembly or the courts. “[N]o one” wouddlisusly suggest that the North Carolina
state courts would “act[] with invidious intent” drawing remedial plansAbbott 138 S. Ct. at
2328 (denying equal protection challenge to platraity drawn by court). Nor would anyone
suggest that the North Carolina courts would inetrghe North Carolina Constitution to
deliberately compel the General Assembly to dilateority voting strength in drawing districts.
And nothing in the relief that Plaintiffs seek wduksult in voters being “intentionally

assign[ed] ... to a district on the basis of racedlitate their voting strengthld. at 2314.
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Legislative Defendants’ invocation of the Fourtéeand Fifteenth Amendments is
especially perverse because it is Plaintiffs, regitlative Defendants, who seek relief from
intentional discrimination in this case. AsDwetroit Police Lieutenants 1443(2) removal is
impermissible where it is plaintiffs whose “rights are being violated by the actions of the
defendants,” not the other way around. 597 F.Zb8t Indeed, far from complying with
federal law, courts have repeatedly concludedttteGeneral Assembly’s recent election-
related statutes have violated federal anti-disaation laws by discriminating against racial
minorities. See, e.gN.C. State Conf. of NAACP v. McCrpB881 F.3d 204, 214 (4th Cir. 2016);
Cooper 137 S. Ct. 1455 ovington v. North Carolina316 F.R.D. 117 (M.D.N.C. 201&ff'd,
137 S. Ct. 2211 (2017).

4. The Covington Remedial Order Provides No Basis for Removal

Legislative Defendants’ argument that thevingtonremedial order provides a basis for
removal under 8 1443(2) is equally frivolous andtcary to their prior representations in federal
court. Legislative Defendants assert thatGogingtondistrict court “ordered” the “entire” 2017
Plans to be used in future North Carolina electiansl that altering those districts would
contravene the court’s mandate. Notice {{ 3293+at is not true. Th€ovingtoncourt did not
purport to hold that the remedial plans it approwedt be used even if they violate state law.
To the contrary, at the explicit urging of Legislat Defendants, the U.S. Supreme Court held
that the district court had remedial authoahjy to cure violations of federal law, not state law.
North Carolina v. Covingtonl38 S. Ct. 2548, 2554 (2018). Legislative De#arid even argued
that any state constitutional challenges to the7Z2lans would have to be brought in separate
state-court proceedings.

During theCovingtonremedial phase, the plaintiffs argued that the72Rlans violated

the North Carolina Constitution’s prohibition ondvdecade redistricting. Legislative
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Defendants responded that the district court lagkesdiction to hear a state constitutional
challenge to the 2017 Plans, and the U.S. Supresnet @greed. The Supreme Court held that
“[t]he District Court’s remedial authority was ..nlited to ensuring that the plaintiffs were
relieved of the burden of voting in racially gerrgndered legislative districts.Covington 138
S. Ct. at 2554. “Once the District Court had eeduhat the racial gerrymanders at issue in this
case were remedieits proper role in North Carolina’s legislative digting process was at an
end” Id. at 2555 (emphasis added). Thus,@loeingtondistrict court had no authority to order
anything other than a cure for the federal raotatymandering violations.

In securing this holding, Legislative Defendantgueed to the U.S. Supreme Court that
“any state-law challenge” to the 2017 Plans “musfiled in state court, where state judges
familiar with the state constitution can addressuhsettled question[s]” of state law. Ex. G at
30. Legislative Defendants even pointed to a fhemding separate state-court case challenging
the 2017 Plans as an improper mid-decade redistrjasserting that the “state-court lawsuit
underscores” that “the federal court should noehadjudicated state-law claimsld.* Again,
having persuaded the Supreme Court that stateHalleages to the federal court’s order
implementing the 2017 Plans can and should be heatdte court, Legislative Defendants are
estopped from arguing that state-law challengesate court create a “conflict” with the federal

court’s order implementing the 2017 Pladdew Hampshire532 U.S. at 750-5kee also infra

* In that separate state-court challenge, the state has since ruled for the plaintiffs and
ordered changes to certain districts in the 20and$for purposes of the 2020 electiofge
N.C. State. Conf. of NAACP Branches v. LetsCVS 2322 (N.C. Super. 2018). Legislative
Defendants never argued that @avingtoncourt’s mandate prohibited the state trial court’s
decision, and did not even appeal the trial couufing. In other words, far from “refusing” to
alter the 2017 Plans on the theory that alteratremsid violate federal law, Legislative
Defendants are currengblanning onaltering the 2017 Plans to comply with a different
provision of state law.
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8 11l (explaining that Legislative Defendants’ priarguments estop them from seeking a federal
forum for this case at all, not just under 8§ 1448(2

Estoppel aside, the federal court order approvieg2017 Plans as consistent with the
federal constitution does not prohibit state cofrdm considering whether those plans violate
the state constitution. Federal courts are fodadilom interfering with “state judicial
supervision of redistricting.'Growe 507 U.S. at 34. And tHeéovingtondistrict court did not
“fliind” that the 2017 Plans were “necessitatedthgy Equal Protection Clause of the federal
Constitution,” as Legislative Defendants falselgeas. Notice § 29. There are “infinite
variations” of districting plans in North Carolitlaat would cure the unlawful racial
gerrymandersSexson33 F.3d at 804, and tl@ovingtoncourt merely found that the 2017 Plans
were among those infinite variations. Plaintiggate-law challenges in this case would conflict
with the Covingtonremedial order only if the state coortderedLegislative Defendants to
engage inntentionalracial gerrymandering, which will not happen.

As for Legislative Defendants’ assertion that thay to engage in partisan
gerrymandering to avoid engaging in racial gerrydesimg, Notice § 38, it is entirely possible
for state legislatures to redistrict without engagin partisaror racial gerrymandering. The
notion that state legislatures face a choice oirftgato do one or the other is absurd.

. There Is No Plausible Basis for Removal Under 28 8.C. § 1441

Controlling precedent bars Legislative Defendaati€rnative argument for removal
under 28 U.S.C. § 1441(a), because Legislative mafists lack the consent of the other
defendants and because Plaintiffs’ claims ariseeusthte law, not federal law.

A. Legislative Defendants Did Not Obtain the Consentfdther Defendants

Under 28 U.S.C. § 1446(b)(2)(A), where removal esc¢solely under section 1441(a),

all defendants who have been properly joined angedemust join in or consent to the removal
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of the action.” As the Fourth Circuit has held] teefendants must consent to removal” under
§ 1441(a).Mayo v. Bd. of Educ. of Prince George’s C®13 F.3d 735, 741 (4th Cir. 2013).
Legislative Defendants concede that they lack aarfsem all defendants here. Notice § 47.
There are fifteen defendants, including the Statar8 of Elections and its members, who are
responsible for administering elections. Dkt. &103-04. Legislative Defendants have not
obtained consent to removal from the State Boaahgrof its members.

Legislative Defendants appear to argue that consemnecessary because they have not
removed “solely” under § 1441(a). Notice Y 47 (oup28 U.S.C. § 1446(b)(2)(A)). But if this
Court concludes that § 1443(2) does not authoem®owal, any removal would be “solely”
under 8§ 1441(a) and therefore subject to § 144@emimity requirementMoore v. Svehlgk
2013 WL 3683838, at *6 (D. Md. July 11, 2013) (hof@that “§ 1443 does not authorize the
removal of this action to federal court,” and “gJefore, pursuant to 28 U.S.C. § 1446(b)(2)(A),
removal is based ‘solely under [28 U.S.C. §] 144 1éand the rule of unanimity applies”);
accord Nappier v. Snyder28 F. App’x 571, 574-75 & n.2 (6th Cir. 2018plthing that § 1442
did not authorize removal and then applying unatyimaquirement to the removing defendant’s
alternative argument under 8§ 1441(a)). Indeeduti@nimity requirement for § 1441(a)
removals would be a dead letter if defendants ceuédle it simply by citinghapplicable
alternative removal provisions. Legislative Defents$ cite no authority from any court ever

declining to apply the unanimity requirement to 3% 1(a) removal.

® Although private counsel for Legislative Defendaptirport to seek removal on behalf of the
State of North Carolina in addition to the fourtstiegislators, Plaintiffs dispute that counsel has
authority to do soSeeinfra. Regardless, removal under § 1441(a) requiresiuals consent,
which is undisputedly lacking here.
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B. This Court Lacks Subject Matter Jurisdiction

Section 1441(a) would not support removal evereijiklative Defendants had obtained
unanimous consent. “[T]he removal statute alloefeddants to remove a case to federal court
only if ‘the district courts of the United Statesvie original jurisdiction’ over it."Lontz v.

Tharp 413 F.3d 435, 439 (4th Cir. 2005) (quoting 8 1441 Legislative Defendants assert that
there is federal question jurisdiction in this gdsetice { 40, but Plaintiffs do not assert any
claims “arising under the Constitution, laws, aatiies of the United States,” 28 U.S.C. § 1331.
Plaintiffs assert claimexclusivelyunder the North Carolina Constitution. Dkt. 1t1@1-79.
Under the well-pleaded complaint ruMerrell Dow Pharm. Inc. v. Thompso#78 U.S. 804,

808 (1986), there is no federal question jurisditti

Legislative Defendants contend that a state-caldiing that state law requires the
legislature to draw fair maps would “violate theléeal constitutional rights of registered
Republicans and voters for Republican candidatey]’that “Plaintiffs seek an interpretation of
the North Carolina Constitution that will neceskaresult in an unconstitutional burden on the
federal First and Fourteenth Amendment rights ofthN@arolina voters.” Notice 1 40. These
are quintessentialefenses-Legislative Defendants say they intend to argaé shate-law relief
is barred by federal law. But “it is ... settled l#hat a case mayot be removed to federal court
on the basis of a federal defens@gdterpillar Inc. v. Williams482 U.S. 386, 393 (1987),
because “[a] defense that raises a federal queistioadequate to confer federal jurisdiction,”
Merrell Dow, 478 U.S. at 808. “Under the firmly settled welikaded complaint rule ... merely
having a federal defense to a state law claimssffitient to support removal, since it would
also be insufficient for federal question jurisdiatin the first place.”Lontz 413 F.3d at 439.
Construing the relevant provisions of the Northallaa Constitution would not require a court

to construe any federal law. That is fatal to reatander § 1441(a).
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Legislative Defendants nonetheless contend thatQburt has jurisdiction because
Plaintiffs’ claims “necessarily depend[] on resadutof a substantial question of federal law.”
Notice 1 40 (quotingrranchise Tax Bd. v. Constr. Laborers Vacation 463 U.S. 1, 28
(1983)). That is incorrect. UndEranchise Tax BoardndGrable & Sons Metal Products, Inc.
v. Darue Engineering & Manufacturing45 U.S. 308, 312 (2005), “federal jurisdictioreoa
state law claim will lie [only] if a federal issug (1) necessarily raised, (2) actually dispu{(&j,
substantial, and (4) capable of resolution in faleourt without disrupting the federal-state
balance approved by Congres&unn v. Minton568 U.S. 251, 258 (2013). Each of those
requirements precludes jurisdiction here.

To begin with, the “substantial question” doctrah@es not create an exception to the
critical distinction between federelaimsand federatlefenses A federal issue is not
“necessarily raised” unless it is an “essentiaingnt” of the plaintiff's “claim.” Grable, 545
U.S. at 315. Th&rable exception is for state causes of action wherestide rule of decision
turns on federal law, not for state causes of aatibere there might be a federal defense. As the
Fourth Circuit has explained, if “thidementof each of the claims depend only on the resalutio
of questions of state law,” there is no jurisdinticnderFranchise Tax Boarar its progeny, and
the case cannot be removdeéinney v. Nokia, In¢402 F.3d 430, 445 (4th Cir. 2005) (emphasis
added). Legislative Defendants make no argumentcould they, that thelementof
Plaintiffs’ claims under the state constitution eieg on resolution of questions of federal law.
See Hall v. Levinsqr2016 WL 6238518, at *3 (E.D.N.C. 2016) (Flanaga,

In any event, the federal-law defense that LegiddDefendants say they will raise—
that any remedy will “necessarily result” in a “den” on other voters in violation of the federal

constitution—is insubstantial and will not actudiy disputed in this case. Notice { 40.
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Plaintiffs’ complaint simply seeks fair maps thatply with the North Carolina Constitution.
Dkt. 1-1 at 75. Defendants can easily draw faipsndnat comply with the North Carolina
Constitution and do not unconstitutionally “burdehg voters of either partySee supra

Finally, a federal court resolution of this statastitutional challenge to a state
redistricting statute is not “consistent with cagggional judgment about the sound division of
labor between state and federal courtGrable 545 U.S. at 313. The Supreme Court requires
“federal judges to defer consideration of dispueslving redistricting where the State, through
its legislativeor judicial branch, has begun to address that higblyigal task itself.” Growe
507 U.S. at 33.

Legislative Defendants also argue that there @irmal jurisdiction supporting removal
because “federal law in this area so pervasivegyleges the redistricting process that it
completely preempts” state law. Notice { 42. Nortanywhere has ever held anything of the
sort, and in fact that is exactly the opposite baithe law actually is. “[T]he Constitution
leaves with the States primary responsibility fopartionment of their ... state legislative
districts.” Growe 507 U.S. at 34.

[l Legislative Defendants Are Estopped from Arguing tlat Federal Courts Should
Adjudicate State-Law Challenges to the 2017 Plans

While the removal is improper under 88 1443(2) and1(a) for all of the reasons
explained above, remand is independently requiesdise Legislative Defendants are judicially
estopped from asserting that federal court is @magwiate forum to hear state-law challenges to
the 2017 Plans. Estoppel not only bars the speaifluments in the removal notice, as
explained abovesee supr& 1.B, but also bars the Legislative Defendarsnfiseeking removal
at all. Estoppel exists “to prevent a party frolaymg fast and loose with the courts, and to

protect the essential integrity of the judicial pess.” Lowery v. Stovall92 F.3d 219, 223 (4th
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Cir. 1996) (internal quotation marks omitted).eller there were a case where these purposes
would be served, it is this one.

During theCovingtonremedial phase, the plaintiffs argued that the72Blans violated
the state constitutional prohibition on mid-decagi@istricting, as well as another state
constitutional provision regarding splitting cow@#i In response, Legislative Defendants
asserted repeatedly—first to the district coustntto the U.S. Supreme Court—that state-law
challenges to the 2017 Plans could proceed ordyaite court. For instance, they said:

* “In short, any state-law challenge must be filedtiste court, where state judges familiar
with the state constitution can address the umesktfliestion[s]” of state law. Ex. G at 30.

» “[T]he district court lacked jurisdiction to congdplaintiffs’ state law challengesld. at 7.

» “[F]ederal courts have no power to enjoin statérigis on state-law claims, especially novel
ones.” Id. at 15.

» “The district court ... lacked jurisdiction to enjaine State from using the 2017 Plan on
state-law grounds.’ld. at 29.

* “[T]he federal court should not have adjudicatetestiaw claims.”Id. at 30.

» “[F]ederal courts do not even have the power terainstate-lawchallenges to state
districting laws.” Emergency App. for Stay at Zvington No. 17A790 (U.S.) (filed Jan.
24, 2018)availableat goo.gl/EJ4pLK.

» A federal district court is “foreclosed from rulirgn contested issues of state law,” since “an
unsettled issue of state law ... is more appropyiaiected to North Carolina courts, the
final arbiters of state law.” Legislative Defs.e8o. to Pls.” Objection§ovington No. 15-
cv-399, ECF No. 192 at 51 (internal quotation markstted) (attached as Ex. F).

* Federal courts “must defer to the North Carolinart®on” the issue of whether the 2017
Plans violate the state constitutiolal.

» It would be “a revolution in federalism” to allowederal courts to adjudicate state-law
challenges to a state legislative mdgy. Opposing Mot. to Affirm at 11Covington No. 17-
1364 (U.S.) (filed May 15, 2018) (attached as Ex. H

Legislative Defendants prevailed on these argumenhteCovingtondistrict court
declined to rule on the plaintiffs’ challenges untlee state constitution’s Whole County

24
Case 5:18-cv-00589-FL Document 6 Filed 12/17/18 Page 30 of 37



Provision because the objections presented urgseftiestions of state law as applied to the 2017
Plans. Covington 283 F. Supp. 3d at 446. And while the distrmtirt did address the state
constitutional provision on mid-decade redistrigtlecause it considered the issue well-settled,
the U.S. Supreme Court reversed and held thatiskect court exceeded its remedial authority
in addressing any state-law objections to the ZJaris. 138 S. Ct. at 2554.

Legislative Defendants made all of the above asssrivithin the last year, and about
the very redistricting plans at issue in this casbeir demand now for a federal forum to
adjudicate state-law challenges to the 2017 Ptatisei epitome of “blowing hot and cold as the
occasion demands” and “wanting to have [their] cahke eat it too.”Lowery, 92 F.3d at 223
(internal quotation marks omitted). It is an abagéhe judicial process and should not be
countenanced by this Court.

V. This Court Must Remand Because It Independently Laks Jurisdiction Over
Plaintiffs’ State Constitutional Claims Under Pennhurst

Beyond Legislative Defendants’ inability to estahlgrounds for removal under
8 1443(2) or § 1441(a) and the fact that they atepped from seeking removal, this Court
independently must remand because it lacks jutisticinderPennhurst State School &
Hospital v. Halderman465 U.S. 89 (1984). Plaintiffs seek injunctiedief barring the State
Board of Elections and its members from conduacgiiegtions under the 2017 Plans, on the
ground that those plans violate state l&&ee Wright787 F.3d at 262Pennhurssquarely
forecloses federal jurisdiction over such clain$ialds that Eleventh Amendment state
sovereign immunity prevents federal courts frormgreg injunctive relief against “state officials
on the basis of state law465 U.S. at 117. The Eleventh Amendment is asgliciional

limitation on the power of the federal courtd¥estinghouse Elec. Corp. v. W. Va. Dep't of
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Highways 845 F.2d 468, 469 (4th Cir. 1988). And if thestdct court lacks subject matter
jurisdiction, the casshall be remanded.” 28 U.S.C. § 1447(c) (emphasis gdded

This Court need not take Plaintiffs’ word for iAs just mentioned, Legislative
Defendants themselves told the U.S. Supreme Co@ovingtonthat the federal courts “lacked
jurisdiction to enjoin the State from using the 2@an[s] on state-law grounds.” Ex. G at 29.
They also told the Supreme Court that, uritlennhurst “[t]he Eleventh Amendment forbids
federal courts from enjoining [the 2017 Plans] tateslaw grounds.”ld. at 28.

To be sure, a properly filed removal notice on lifetfethe State would waive sovereign
immunity, Lapides v. Bd. of Regents of Univ. Sys. of &35 U.S. 613, 620 (2002), and private
counsel for Legislative Defendants has purportddedhis notice of removal on behalf of the
State. Dkt. 1 at 3. But private counsel for L&gigse Defendants does not represent the State,
cannot remove on behalf of the State, and cannwewhe State’s sovereign immunity. State
law authorizes the Attorney General to representSiate and state agencies in “any court ... or
tribunal in any cause or matter, civil or crimifiaN.C. Gen. Stat. § 114-2(1), (2). Under
Lapides that means that the Attorney General has the ptomwgaive sovereign immunitySee
535 U.S. at 621-22 (explaining that the state @fiwith the power to represent the State in
court is the official with the power to validly wes sovereign immunity). To Plaintiffs’
knowledge, the Attorney General has never consdntegimoval on behalf of the State, and
Legislative Defendants do not suggest otherwigair notice of removal, even though they
bear the burden of establishing removal jurisdictidulcahey 29 F.3d at 151. Legislative
Defendants assert that both ttaad the executive branch are “considered ‘the Statéarth
Carolina™ in actions like this one challenging tbenstitutionality of North Carolina statutes,

Notice at 3 n.1, but the provision they cite doesauthorize Legislative Defendants to
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unilaterally waive sovereign immunity and it do@$ authorize private counsel to represent the
State of North Carolina in coudgeeN.C. Gen. Stat. § 1-72.2.

Moreover, even if private counsel had the poweaetaove on behalf of the State, that
removal wouldstill be invalid (and thus this Court would lack juridtbn because of the
absence of a waiver of sovereign immunity) bec@usas untimely. The State accepted service
on November 13, Ex. C; private counsel purportectimove on behalf of the State 31 days later,
on December 14, Notice at 1. But “[e]ach defendduall have 30 days after receipt by or
service on that defendant ... to file the noticeenfioval.” 28 U.S.C. § 1446(b)(2)(B).

This Court need not decide the quintessentialledtav question of who represents the
State because neither § 1443(2) nor 8§ 1441(a) azgsaemoval regardless of who represents
the State. But the prospect of a dispute overisbise reinforces the need for remand. Because
this Court must “resolve all doubts in favor of @emd,” Korzinski 326 F. Supp. 2d at 706, any
doubt about whether state sovereign immunity wasegahere requires remand.

V. This Motion Warrants Expedited Treatment and an Immediate Remand

Removals “call[] for expeditious superintendencedistrict courts,Caterpillar Inc. v.
Lewis 519 U.S. 61, 76 (1996), and there is a particudgad to act with urgency on a motion to
remand where the removal is used “merely as a datdi in litigation,”Johnson v. Advance
Am, 596 F. Supp. 2d 922, 930 (D.S.C. 2008). Thdtescase here.

As Plaintiffs explained in their motion to expeditled in the state court, it is essential to
resolve this case as expeditiously as possiblegore that, if the 2017 Plans are found
unconstitutional, there is sufficient time to implent remedial plans for the 2020 primary and

general elections. Ex. A at 1-3. On numerous sioca this decade, North Carolinians have had

® The notice of removal incorrectly states that$tete accepted service on November 20.
Notice | 2.
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to vote in unconstitutional state and federal ditgrbecause court challenges did not conclude in
sufficient time to implement remedial maps befdre next electionSee id. That is already a

risk here, as deadlines for the 2020 electiongjaiekly approaching due to the actions of
Legislative Defendants. Legislative Defendantengly moved up the timeline for the 2020
elections, with the window for candidates to fibe primary nominations now scheduled to open
on December 2, 2019, and the primaries now scheédateMarch 3, 2020ld. And, in an effort

to make it more difficult to complete a remediadpess in this case in time for the 2020 primary
elections, Legislative Defendants just last weedspd a new law that purports to significantly
extend the time that they must be afforded to agvekw districting plans if the current ones are
struck down. Dkt. 1-1 at 185-87. Legislative Defants’ removal is another attempt to run out
the clock.

Given the clear lack of removal jurisdiction hemad the urgent need to expedite the state
court proceeding to ensure that there can be raawul districts in place for the 2020 elections,
this Court should remand this matter immediatéiny delay in remanding this case would
reward Legislative Defendants’ tactics and abugt®@fjudicial process, and would place North
Carolina voters at severe risk of again havingdi@ wn districts that violate their constitutional
rights. Plaintiffs respectfully request that, édislative Defendants are afforded an opportunity
to respond to this motion, they be given at most days. See, e.gLeague of Women Voters of
Pa, 2018 WL 1787211, at *1-2 (remanding partisanygeandering lawsuit to state court after
emergency hearing convened hours after plaintifg Emergency remand motion).

VI. Plaintiffs Are Entitled to Attorneys’ Fees Under 28U.S.C. § 1447(c)

Under 28 U.S.C. § 1447(c), “[a]n order remanding ¢hse may require payment of just
costs and any actual expenses, including attoreesy, incurred as a result of the removal.”

“Absent unusual circumstances, courts may awacdray’'s fees under § 1447(c) only where

28
Case 5:18-cv-00589-FL Document 6 Filed 12/17/18 Page 34 of 37



the removing party lacked an objectively reasonahkas for seeking removalMartin v.
Franklin Capital Corp, 546 U.S. 132, 141 (2005). “Conversely, when hjedively reasonable
basis exists, fees should be denielil” A party seeking fees need not establish thatiiaenof
removal was frivolousSee id.

Here, the court should award fees because LegsiBXefendants’ notice of removal is
objectively unreasonable for the reasons desciabede, and because the objective evidence
indicates that the removal was timed to cause maximelay and disruption. The removal
“works the precise injustice that the Supreme Cwoukartin was concerned with: namely, that
the defendant may use removal to ‘delay[] resofutibthe case, impose[] costs on [the plaintiff]
and waste][] judicial resourcesNies v. Town of Emerald Isl2013 WL 12159366, at *5
(E.D.N.C. Mar. 27, 2013) (quotingartin, 546 U.S. at 140). Plaintiffs filed this lawsai
November 13, 2018, Dkt. 1-1 at 72, and filed a ooto expedite on November 20, 2018, Ex.
A. Rather than removing promptly or respondingh motion to expedite, Legislative
Defendants did nothing. On December 12, 2018stihe court emailed counsel for Legislative
Defendants noting that they had not respondedetoniition to expedite and asking them to
advise whether they consented to expedition arditise of their position on a telephone
hearing on the motion to expedite. Ex. B. Twodliayer, Legislative Defendants unreasonably
removed the case to federal court, withdrawingsgliction from the state court just as it was
planning to rule on the motion to expedite andassethedule in this case. The Court should
impose fees to deter such unreasonable removdie ifuture.

CONCLUSION
For the foregoing reasons, the Court should imntelyimemand this case to state court

and award attorneys’ fees and costs to Plaintiffs.
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electronic mail on all counsel of record for allfBredants in the Superior Court case.

DATED: December 17, 2018

/s/ Edwin M. Speas, Jr.
Edwin M. Speas, Jr.
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