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INTRODUCTION

Just two days after this Court denied Defendantmaamus petition finding
no abuse of discretion in the district court’'s deam to allowing extra-record based
on Plaintiffs’ strong showing of bad faith in comtien with the decision to
include the citizenship question on the 2020 Dedr@ensus, Defendants filed a
second mandamus petition challenging another desgoarder, raising essentially
the same arguments that this Court has alreadygteele Defendants now seek
mandamus to stop a four-hour deposition of SegrethiCommerce Wilbur Ross.
But they concede that the district court (Furma, applied the proper legal
standard and they do not seriously dispute thesfaCiefendants instead take the
remarkable position that, even though Secretarys Rasde the decision to add the
citizenship question to the census and personadly mwvolved in most of the bad
faith conduct that justified extra-record discovenythe first place, he has no
relevant first-hand knowledge. Defendants’ arguisieignore established
precedent, are contrary to their own litigationipos, and are squarely foreclosed
by the record.

Plaintiffs have challenged Secretary Ross’s decis add a citizenship
guestion to the 2020 Decennial Census. In denyefgndant’s motion to dismiss,
Judge Furman found that Plaintiffs had properlyestaa claim that Defendants’

conduct is arbitrary and capricious in violationtbé Administrative Procedure
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Act (APA) and violates the Due Process Clause ksxati was intended to
disadvantage immigrant communities of color. Trial set to begin on
November 5.

The district court also: (1) found that the adntm@sve record was
incomplete, and ordered that it be supplemented;(anhfound that Plaintiffs had
made a strong showing of bad faith, and ordereddarextra-record discovery on
that basis. Add.96-101. This Court has affirmedse findings, ruling that the
district court “applied controlling case law and deacareful factual findings
supporting its conclusion that the initial admirasive record was incomplete and
that limited extra-record discovery was warrantedAtid.14. This Court further
held that it “cannot say that the district courearly abused its discretion in
concluding that plaintiffs made a sufficient shogvinf “bad faith or improper
behavior” to warrant limited extra-record discovéryd.

Following partial supplementation of the administra record and limited
extra-record discovery (both of which remain ongyinJudge Furman granted
Plaintiffs’ motion to compel Secretary Ross’'s depoms. Secretary RoOsSS's
personal involvement and first-hand knowledge abth& decision to add a
citizenship question to the census and the conthattis well documented in the

record:

» Secretary Ross made the decision to add the ctmemuestion in a March 26,
2018 decisional memo (“March 26 Memo”) which statédt he began his
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consideration “following receipt” of a December PB17 request from DOJ, to
facilitate enforcement of the Voting Rights Act RA”). A supplemental
memorandum on June 21, 2018 (“June 21 Memo”), hewestated that Ross
actually began considering the issue “soon afterappgointment as Secretary,”
after “other senior Administration officials hadeprously raised” adding such a
qguestion, and that Ross asked “whether the Depattroé Justice would
support, and if so would request, inclusion ofteenship question.” Add.163.
This sequence of events described in the June Z2dveas “exactly opposite”
of what Secretary Ross had previously represemede March 26 Memo and
in congressional testimony. Add.163.

» Secretary Ross overruled the judgment of seniors@eiBureau career staff,
deviated from established procedures for changusgtipns on the census, and
decided to add the question before engaging inatfministrative process.
Add.85-86.

» Secretary Ross decided to add the citizenship ipmest response to learning
that “undocumented residents (aliens)” are included apportionment and
redistricting purposes. Supp. Ad-3l He discussed the matter with Kansas
Secretary of State Kris Kobach at the direction WWhite House Senior
Counselor Steve Bannon. Supp. Ad. 4-6, 109. Hda thstructed his staff to
find an agency that could supply a public rationfmlethe decided outcome.
Supp. Ad. 105, 127-31. After his staff settled tbe Department of Justice,
Secretary Ross discussed the matter with Attormneye@l Sessions. Supp. Ad.
30, 120-22, 115, 117. Following that discussiowmtidg Assistant Attorney
General (AAAG) John Gore then become personallylved for DOJ and
spoke with senior Commerce Department leaders, AAAG Gore than
ghostwrote a letter to Commerce make the requespp. Ad. 111-18, 130-31,
dated December 12, 2017. Secretary Ross then tigdletter to justify
ignoring the warnings of the Census Bureau thatradd citizenship question
iIs “very costly, harms the quality of the censusurdp and would use
substantially less accurate citizenship status teta are available from” other
sources that “best meets DOJ’s stated uses.” SupR6.

In light of the foregoing, Defendants fail to edisiv that Judge Furman
abused his discretion in order Secretary Ross'sosigpn. As Defendants

concede, Judge Furman applied the proper legadatdnn finding “extraordinary
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circumstances” present. Add.2 (discusslimglerman v. New York City Dep'’t of
Parks and Re¢.731 F.3d 199 (2d Cir. 2013)). Secretary Ros#$ liats unique

first-hand knowledge about the litigated matterd #re information could not be
obtained from other sources. Judge Furman alsoati¢learly err in finding that

Secretary Ross’s intent in adopting the citizenshiestion is relevant to Plaintiffs’
claims given that they can prevail by proving ti relied on a pretextual
justification or that he acted with discriminatonyent.

STATEMENT OF FACTS

A. The U.S. Constitution’s Actual Enumeration Requirenent

The Constitution requires the federal governmentdaduct a Decennial
Census to count the total number of “persons”—ertiand non-citizen—residing
in each state. All states use this informatiomtaw their congressional districts,
Evenwel v. Abbatt136 S. Ct. 1120, 11289 (2016), and many states and
municipalities, including New York City, use thetdao draw state or municipal
legislative districts, see, e.gFla. Const. art. X 8 8; Tex. Const. art. Ill, § 26
Because the one-person, one-person vote governst@pmpment, Wesberry v.
Sanders 376 U.S. 1, 7-8 (1964), when a local communitylisproportionately
undercounted in the Census, the community will bacqud in a legislative
district—congressional, state, or municipal—that beeater population, and hence

less political power, than other districts in thamg state or municipality.
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Decennial Census data also plays an importantmdlee allocation of hundreds of
billions of dollars in public funding each yeaiSeeg e.g, Andrew Reamer and
Rachel Carpenter, Counting for Dollars: The Roldéh&f Decennial Census in the
Distribution of Federal Funds, (The Brookings Ington, Mar. 9, 2010)available
at https://brook.gs/2xjxEax.

B. Defendants’ Addition of the Citizenship Question

For several decades, the Census Bureau has opipotggion of a question
about citizenship status on the Decennial Cendi#s5025, Dkt.1 1 81-90. This
position reflects concern about the so-called &ddhtial undercount”—the
disproportionate undercounting of particular ra@ad ethnic groups, including
racial and ethnic minoritiedd. 1 75, 78. The Census Bureau has determined that
Latinos in particular are at a greater risk of being counted; persons identifying
as Hispanic were undercounted by substantial nusrnibeboth the 1990 and 2010
Decennial Censusesd. 11 76-77.

Although the 1950 Census asked some respondenish{ose who indicated
in response to another question that they werdaowot in the United States) about
citizenship status, no citizenship question aapfpeared on the questionnaire sent
to every household in any Decennial Census conducten 1960 through 2010.
Id.  82. Over the past 30 years, current and for@mmsus Bureau officials

appointed by presidents from both political parties/e consistently concluded
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that a citizenship question was likely to reducgpomse rates by non-citizens and
hence the accuracy of counts for both citizensreordcitizens alike.ld. { 84-90.
To the extent there has been a need for citizerdii@, the Census Bureau has
collected that information through sample surveyd. § 92-95. That includes
the “long form” survey sent to 1 in 6 householdsimy the 2000 Census, and the
American Community Survey (“ACS”), an ongoing Yyesarlsurvey of
approximately 2% of households that began in 208 that is used to generate
statistical estimates and which can be adjustedriarndercountld. § 93.

On March 26, 2018, however, Secretary Ross abrumtyucted the Bureau
to include a citizenship question on the 2020 DamnCensus. Add.184.
Secretary Ross explained that his decision wasspanse to a December 12, 2017
letter from the Department of Justice (“DOJ Letjerequesting the inclusion of
the question to assist with enforcement of the VR®dd.193. Signed by Arthur
Gary, General Counsel of the Justice Managemensibiy the DOJ Letter did not
explain the sudden need for citizenship informatioollected through the
Decennial enumeration, or how citizenship informatiwould aid in enforcement
of the VRA. Add.193-95. Nor did the March 26 MemMoreover, in directing
inclusion of the citizenship question, the MarchMémo bypassed the normally
rigorous processes and testing procedures, asawsdhe various Census Bureau

scientific advisory panels, the Bureau typicallypdoys before making changes to
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the census questionnaire. 18-5025, Dkt. 1 1Y 1%1-6he March 26 Memo
dismissed the need to test the citizenship questod denied its novelty, by
pointing to the ACS and, before that, the long-fddecennial Census. Add.186-
89. At the same time, however, the Ross Memo awtéhat “the Decennial
Census has differed significantly in nature frora §gample surveys” like the ACS.
Add.186. Despite the absence of any supportingleene, the Ross Memo
nonetheless concluded that the *“value of more cetaplicitizenship data
outweighed concerns regarding non-response” amdteg] various other options,
Add.190—including using administrative records talcalate citizenship data,
which the Census Bureau had recommended, Supp9éd.04, based on the
opinion of the Acting Director of the Census Burehat these records would
produce “higher quality data produced at lower CoSupp. Ad. 151.

Secretary Ross has articulated this chain of evewith DOJ initiating his
process of considering the addition of a citizepstpuestion to the census—in
sworn testimony to Congress. A few days before Mach 26 Memo, at a
March 20 hearing before the House Appropriationsn@ittee, Secretary Ross
insisted that, in considering adding a citizenstpyestion to the census, he was
“responding solely to the Department of Justiceguest.” March 20, 2018
Hearing, 2018 WLNR 8815056. At another hearingvarch 22, 2018 before the

House Ways and Means Committee he testified tratDiapartment of Justice
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“Initiated the request” for a citizenship questioMarch 22, 2018 Hearing, 2018
WLNR 8951469 On May 10, 2018, Secretary Ross similarly testifbefore the
Senate Appropriations Committee on June 1, 201, “fljhe Justice Department
is the one who made the request of us.” May 1@,82Blearing, 2018 WL
2179074

Barely a month later, however, in the face of expealiscovery in these
cases, Secretary Ross changed his story. His Jundemo admitted that he
actually began considering the citizenship questinortly after his appointment as
Secretary of Commerce in February 2018—nearly tenths earlier than the date
offered in the original memorandum. Add.192. Ndtatanding his testimony to
Congress that he was “not aware of any discussiothsthe White House “about
adding this citizenship question,” Add.6 (citingstienony), Secretary Ross now
admitted that he and his staff had discussed adalicigzenship question that had
been proposed by other “senior Administration o€’ and that he “inquired
whether the Department of Justice would suppod, iaso request, inclusion of a
citizenship question as consistent with and ust&fulenforcement of the Voting
Rights Act.” Id. In other words, rather than DOJ originating bguest to include
a citizenship question to enhance enforcement®MRA, Secretary Ross asked

DOJ to ask the Department of Commerce add thesasizip question.
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C. District Court Proceedings

1. The Complaint in this case was filed on Jun20d,8, and was designated
as a related action to the lawsuit filed by theté&std New York and various other
states, 18-CV-2921. Plaintiffs, five organizatiahst principally serve minority
immigrant communities, allege that the additiontled citizenship question to the
2020 Census constitutes intentional discriminatianviolation of the Fifth
Amendment and is arbitrary and capricious in violabf the APA. Judge Furman
denied Defendants’ motion to dismiss these claintstaey are scheduled for trial
on November 5. Add.114; 18-2921, Dkt. 363.

2. On July 3, 2018, Judge Furman granted Plaghtiffotions in part to
supplement the administrative record and condutaercord discovery. Add.1-
4; 18-5025, Dkt. 30. Judge Furman granted theanstin part and denied in part.
Add.1-3. ApplyingNat'l Audubon Society v. Hoffmaa32 F.3d 7, 14 (2d Cir.
1997)), Judge Furman made four findings that supgdothe conclusion that
Plaintiffs had carried their burden of making atftmg preliminary or prima facie
showing that they will find material beyond the Admstrative Record indicative
of bad faith.”” Add.8588. First, the June 21 Memo “could be read to eagthat
[Secretary Ross] had already decided to add theenghip question before he
reached out to the Justice Department; that i$ttieadecision preceded the stated

rationale.” Add.85 (citinglummino v. von Eschenbact?7 F. Supp. 2d 212, 233
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(E.D.N.Y. 2006)). Second, Secretary Ross’'s deciwerruled senior Census
Bureau career staff who had advised him that “tatimgg the citizenship question
would be ‘very costly’ and ‘harm the quality of tlsensus count,” supported a
showing of bad faith. Add.85-86 (citing AR 1277}hird, Plaintiffs alleged that
Defendants “deviated significantly from standarcei@ing procedures in adding
the citizenship question” and “added an entirely rpiestion after substantially
less consideration and without any testing at addd.86. Fourth, Plaintiffs made
“at least aprima facie showing that Secretary Ross’s stated justification
reinstating the citizenship question—namely, th& necessary to enforce Section
2 of the Voting Rights Act—was pretextual.” Add.8®iscovery will close on
October 12, 2018. Add.92.

4. On August 17, the district court granted PI&sitmotion to compel the
deposition of AAAG Gore. Add.15-18. Judge Furnsgpecifically found that
Gore’s testimony is “plainly ‘relevant” and, giveRlaintiffs’ claim that he
“ghostwrote™ the DOJ letter, that he “possesselevant information that cannot
be obtained from another source.” Add.2.

5. On September 7, approximately two months dftelge Furman allowed
discovery to begin, Defendants filed a petition farit of mandamus with this
Court to challenge his order permitting extra-relcdiscovery and the deposition

of AAAG Gore. Defendants argued that Judge Fureraed in allowing extra-

10
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record discovery and the Gore deposition becaulieig review of APA claims is
limited to the administrative record and the desisnaker’'s subjective intent is
irrelevant as long as there is an objective ratonan the record. On
September 25, the Court denied the petition. A8d4. First, citingNational
Audubon the Court held that Judge Furman had “appliedrotimg case law and
made careful factual findings” in ordering Defenttarto supplement the
administrative record and limited extra-record dissery. Add.14. The Court held
that it “cannot say that the district court cleaatyused its discretion in concluding
that plaintiffs made a sufficient showing of ‘baalith or improper behavior’ to
warrant limited extra-record discoverylt. Second, the Court found no abuse of
discretion in the order compelling Gore’s deposititbecause he ‘possesses
relevant information that cannot be obtained fronother source’ related to
plaintiffs’ allegations that the Secretary used Becember 2017 Department of
Justice letter as a pretextual justification fodiad the citizenship question 4.

6. In a detailed order dated September 21, thertGgranted Plaintiffs’
motion to compel the deposition of Secretary Ro&dd.1. Judge Furman found
that the Lederman standard “compel[s] the conclusion that a depasitmf
Secretary Ross is appropriate” because he “plaimyg ‘unique first-hand
knowledge related to the litigated claims,” Add@uoting Lederman 731 F.3d

at 203), and because “Plaintiffs have demonstréitedl taking a deposition of

11
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Secretary Ross may be the only way to fill in catiblanks in the current record,”
Add.7; see Add.8. Secretary Ross’s intent, including whether relied on a
pretextual justification for adding the citizenslgpestion, is relevant to Plaintiffs’
APA and discrimination claims, as Defendants haaii$elves recognized. Add.3-
4. And given “the unusual circumstances preseteck, the concededly the
relevant inquiry into ‘Commerce’s intent could rpassibly be conducted without
the testimony of Secretary Ross himself.” AddThis was so because “Secretary
Ross was personally and directly involved in theiglen, and the unusual process
leading to it, to an unusual degree,” and “SecyeRuoss’s three closest and most
senior advisors who advised on the citizenship tpes.. testified repeatedly that
Secretary Ross was the only person who could peostain information central
to Plaintiffs’ claims.” Add.4, 7 (citing depositictestimony).

Independently, Judge Furman found that a deposkeswarranted because
Defendants and Secretary Ross had “placed the biigdiof Secretary Ross
squarely at issue,” Add.6, because the record sogistve doubt” on many of his
statements, including congressional testimony, athow the decision to add the
citizenship question came about. Add.6. Judgenguaralso rejected Defendants’
argument that Plaintiffs should have to first petdy way of other discovery
procedures—including interrogatories, requestsaftmission, and a Rule 30(b)(6)

deposition—finding that they are not less burderesamd

12
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Judge Furman limited the deposition to four houss denied Defendants’
request that it should be held only after all otligscovery was completed.
Add.12. Noting that Defendants did “not even afterto establish that the
circumstances warranting a stay are present” apdllyaapproach October 12
discovery cutoff, Judge Furman denied Defendamguest to stay its order until
the later of 14 days or resolution of Defendantahoamus petition. Add.12.

7. On September 28, Defendants moved for Judgend&urto stay all
proceedings until the later of 14 days or resotutad Defendants’ mandamus
petition. 18-2921, ECF 359. Judge Furman derhedrequest on September 30,
noting that Defendants did “not even attempt taldgth that the circumstances
warranting a stay are present” and the parties wapadly approaching the
October 12 discovery cutoff. Supp. Ad. 149. JuBgeman further stated that he
would not permit, “and doubts that either the SecGircuit or the Supreme Court
would permit” Defendants to use their arguably tymehallenge to the Orders
authorizing depositions of Assistant Attorney Gah&ore and Secretary Ross to
bootstrap an untimely — and almost moot — challetgehe July 3 Order
authorizing extra-record discovery, particularly emhonly nine business days
remain before the close of such discovery and namgbarently remains to be

done.” Id. Judge Furman also noted that Defendants waitednmionths before

13
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seeking the stay on extra-record discovery, andpnadiously represented to the
Second Circuit that they were not seeking a staflafiscovery.

8. Secretary Ross’s deposition is scheduled foolr 11, a date that
Defendants previously offered when the Secretaav#lable. The deposition has
been administratively stayed pending resolutiothisf petition.

ARGUMENT

l. DEFENDANTS ARE NOT ENTITLED TO THE EXTRAORDINARY
REMEDY OF MANDAMUS

In denying Defendants’ first mandamus petitions t8@iourt recognized that
that “[m]Jandamus is ‘a drastic and extraordinaryneely reserved for really
extraordinary causes.” Add.13 (quotiiglintulo v. Daimler AG 727 F.3d 174,
186 (2d Cir. 2013)). When a discovery order issatie, as it is here, mandamus

requires showing that there was “‘a judicial ustigpaof power or a clear abuse of
discretion.”” Add.14 (quotingn re Roman Catholic Diocese of Albany, N.Y.,,Inc.
745 F.3d 30, 35 (2d Cir. 2014)).

Like in their first petition, Defendants again pige no valid basis for
granting mandamus with respect to Judge Furmanterorcompelling the
deposition of Secretary Ross. There is no disthae Judge Furman applied the
proper legal standard or that Secretary Ross wasompally involved in the

decision to include the citizenship question. Dd&nts’ challenge to Judge

Furman’'s order turns almost entirely on the sanguments that this Court

14
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considered, and rejected, in denying the firsttioeti Because Defendants are now
procedurally foreclosed from raising these samaeisaunder the law of the case
doctrine, Judge Furman’s order does not presentrmwy or novel questions.
Mandamus must be denied.

A. Judge Furman’s Order Does Not Raise Any Issues Thalustify
Mandamus

Mandamus should be denied because Judge Furmamés oompelling
Secretary Ross’ deposition does not amount to @igldisurpation of power or a
clear abuse of discretiorbeeAdd.13. Defendants’ petition amounts to little eor
than a dispute about the district court's applamatiof an established legal
standard—thé.edermantest—to a particular set of facts, which is n@uéficient
basis for mandamus reliefn re W.R. Grace & Co.-Conn984 F.2d 587, 589 (2d
Cir. 1993) (applicability of established doctrine @ach new case does “present][]
such a novel and important issue as to warrant araod review”).

Defendants do not dispute thaédermansets the standard for deciding
whether to order the deposition of a senior govemnofficial like Secretary Ross.
Pet.15. InLederman this Court held that a “high-ranking governmeffictal’
may be deposed if there are “exceptional circunt&taijustifying the deposition.”
731 F.3d at 203. The Court provided two exampléssuch “exceptional

circumstances”: “the official has unique first-haktiowledge related to the

15
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litigated claims or . . . the necessary informatannot be obtained through other,
less burdensome or intrusive meankd”

Defendants also do not dispute that the distriatricapplied Lederman
Add.2. Judge Furman issued a detailed order findmogh of the types of
“exceptional circumstances” identified by this Cour Lederman (1) Secretary
Ross possessed first-hand knowledge related tatPfisii claims, and (2) Plaintiffs
had no other way to obtain this information. Ad8.2With respect to the first
Ledermancircumstance, Secretary Ross’s first-hand knowletlge Secretary did
far more than just make the decision to includediigenship question—he was
intimately involved in multiple stages of the presgeand displayed “an unusually
strong personal interest in the matter,” demandmgnow “as early as May
2017—seven months before the DOJ request—why nimnabad been taken on

his ‘months old request that we include the cited@p question,” and “personally
lobb[ying] the Attorney General’ on the matter, pligs initially being told that
DOJ “did not want to raise the question.” Add.5.

With respect to the secoridedermancircumstance, Plaintiffs’ ability to
obtain relevant information in the Secretary’s kienlge from other sources, Judge
Furman noted that “Secretary Ross’s three closestnaost senior advisors who

advised on the citizenship question ... testifieceegpdly that Secretary Ross was

the only person who could provide certain inforraticentral to Plaintiffs’

16
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claims.” Add.7 (citing deposition testimony). Fexample, on the important issue
of identifying the “other senior Administration affals” Secretary Ross spoke
with and who “raised” the citizenship question withm before he began

considering it, Secretary Ross’s Chief of Staff \Weideramoto testified that she
had no idea who he was referring to and that t @t “[y]Jou would have to ask

Secretary Ross.” Supp. Ad. 47.

The court further noted Plaintiffs had already dri¢o adduce this
information through written discovery, “yet gapsthe record remain.” Add.9.
These “critical blanks” in the record, Add.7, indku (1) details about Secretary
Ross’s conversations about the citizenship questitimthe Attorney General and
third parties like Kansas Secretary of State Krab#ch, Supp. Ad. 5-6; (2) the
“other senior Administration officials” with whomeSretary Ross spoke, Supp.
Ad. 192; and (3) the precise persons Secretary Rpsd&ke with about the
citizenship question “in the critical months bef@®J’'s December 2017 letter,”
Add.8. These gaps are all well chronicled in theord. Seg e.g, Supp. Ad. 37,
39, 42-43, 49, 53, 66-67, 148. The district calitt not clearly err in finding that
Secretary Ross is the only person who can answsettuestions. Add.8.

Beyond these circumstances, Judge Furman furth@aiegd that Secretary
Ross’s testimony is also warranted because, um@geunusual facts of this case,

Secretary Ross’s “intent and credibility are notrehe relevant, but central, to

17
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Plaintiffs’ claims in this case.” Add.4-5. Se@st Ross was front and center in
almost all of the conduct that established a piielny showing of bad faith that
Judge Furman had held justified a departure froenrécord rule. Among other
things, Secretary Ross

* issued the Ross Memorandum, which contained a aciglg account for
the origin of the decision to include the citizeipstjuestion;

» gave misleading testimony to Congress on threeragpaccasions about
sequence of events leading to his decision to belditizenship question
to the Census—nby claiming that DOJ’s request ‘atgd” the Commerce
Department’s decision-making process, which wapassgdly a response
“solely” to DOJ’s request, when, in fact Secret&gss and his staff
affirmatively reached out to DOJ first, and inqdinghether DOJ “would
request[] inclusion of a citizenship question, Agjcand

» discussed the citizenship question with as yet amtilied “senior
Administration officials” before soliciting the Dapgment of Justice to
ask him to include the question on the census—tiedpstifying in
Congress that he was “not aware” of any discussiatis White House
officials regarding the citizenship questiaah,

The record provides additional support for Judgenfan’s findings. For
example, in his original order finding that Plaffstimade a strong preliminary
showing of bad faith, Judge Furman highlighted ®eatretary Ross overruled the
views of senior career personnel in the Census &umho advised against
including the citizenship question as a way to wbtitizenship data at the census
block level, Add.99, and ignored established Cerawgau procedure in ordering
the addition of the citizenship question withoutoprtesting, Add.100. Judge

Furman also found has found that Plaintiffs havaugibly alleged that Secretary

18
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Ross’s justification for including the citizenshguestion—VRA enforcement—
may be pretextualld.

While Defendants take issue with Judge Furman’sracterization of
Secretary Ross’s public statements as to the sequehevents leading to his
decision to add the citizenship question, they fail short of establishing that
Judge Furman'’s findings of bad faith based in parthose statements amounted
to an abuse of discretion. And they do not seljodspute that Secretary Ross
was personally involved in the conduct that undedyPlaintiffs’ showing of bad
faith, or that he alone knows the information sduigy Plaintiffs regarding that
conduct. Ultimately, Defendants’ disagreement witlige Furman’s application
of the well-establishetledermantest does not constitute grounds for mandamus.
See In re Long Island Lighting Gdl29 F.3d 268, 271 (2d Cir. 1997) (quotimg
re W.R. Grace & C9 984 F.2d 587, 589 (2d Cir.1993)).

As Judge Furman recognized, federal courts haw @pplied_edermanor
comparable tests in ordering depositions of segimernment officials. Add.9-10
(noting that “courts have not hesitated to takérremy from federal agency heads
(whether voluntarily or, necessary, by order) whexe here, the circumstances
warranted them”). These cases reflect that Judgm&in’s order is not nearly as
novel as Defendants would have the court belielk. Moreover, the bad faith

element in this case, and Secretary Ross’s rolg ahistinguishes this case from

19
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the ones Defendants rely upon that declined to ebrtige testimony of senior
government officials.SeePet.14-15. As a result, there is little risk tbhampelling
Secretary Ross’s deposition under the unique fafcthis case will open the door
to depositions of every senior government offiedlo happens to take part in an
important agency decision.
B. Defendants’ Argument That Secretary Ross Should NotBe
Deposed Because Plaintiffs Are Limited to the Admiistrative

Record Is Barred By The Law Of The Case And Is Wrog Under
The APA

Defendants principally raise a single argumentresialudge Furman’s order
allowing Plaintiffs to depose Secretary Ross—beeguslicial review in APA
cases is limited to the administrative record, &uégrman erred in finding that
Secretary Ross’s intent in including the citizepsuestion, and his credibility,
provide a valid basis for ordering his depositidPet.17. This argument fails for
multiple reasons.

1. To begin, the law of the case doctrine forezdoPefendants’ argument
that Secretary Ross’s intent is irrelevant or thatrecord rule in any way bars his
testimony. See United States v. Ucci®40 F.2d 753, 758 (2d Cir. 1991) (noting
that “when a court has ruled on an issue, thatsa@atishould generally be adhered
to by that court in subsequent stages in the sase’ Indeed, this Court already
recognized that Secretary Ross’s subjective ingeatrelevant topic of discovery.

In denying Defendants’ first mandamus petitions t@ourt held that Judge Furman
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did not clearly abuse his discretion in allowing AG Gore’s deposition based on
his personal knowledge of information “related faimptiffs’ allegations that the
Secretary used the December 2017 Department oicdustter as a pretextual
justification for adding the citizenship question.Add.14. If AAAG Gore’s
testimony is relevant to Plaintiffs’ allegationatiSecretary Ross’s justification for
including the citizenship question was pretextibén it follows that Secretary
Ross’s testimony on the same topic is relevant too.

The law of the case doctrine also forecloses Defetsd record rule
argument. Pet.17-19. Defendants previously cosatehat extra-record discovery
Is permissible in APA cases when there is a stqoredminary showing of bad
faith. Add.225. This rule is well establishedthe Supreme Court and Second
Circuit. See e.g.Citizens to Preserve Overton Park, Inc. v. Volgel U.S. 402,
415-16 (1971)Nat’'l Audubon Societyl32 F.3d at 14. Judge Furman found that
Plaintiffs had made such a showirsge infra see alsoAdd.99-101, Add.9, and
this Court refused to grant mandamus as to that fueding, Add.14. Defendants
do not point to any change in the law or facts deaiurred in the 48 hours between
when this Court issued the order denying the finsindamus petition and their
filing of the second petition that would justifymisiting this ruling.

2. Even apart from the law of the case, Defendantgiment that Secretary

Ross’s intent is irrelevant is wrong as a matteABA law. Defendants previously
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admitted that pretext, which involves intent, i$]l{¢ relevant question” in this
case,” Add.4, and that a finding of pretext woutthstitute ground to vacate an
agency’s decision, 18-2921, Dkt. 150 at 15. Fddayarts likewise agree that an
administrative decision that rests on a pretexjuatification is arbitrary and
capricious: Testimony from Secretary Ross is plainly relevantietermining if
the VRA justification he offered for including theitizenship question is
pretextual. Add.101.

The Supreme Court has itself recognized that whasehere, there is a
“strong showing of bad faith or improper behaviar’an APA case, courts may
“require the administrative officials who participd in the decision to give
testimony explaining their action.Citizens to Preserve Overton Pad01 U.S. at
415-16. Lower courts have similarly recognized,tbader some circumstances, a
decisionmaker’s interis relevant in an APA action; and further, that whertent

Is relevant, judicial review is not limited to thedministrative record. This

! See e.g, Home Box Office, Inc. v. F.C.C567 F.2d 9 (D.C. Cir. 1977)
(“[W]here, as here, an agency justifies its actibggeference only to information
in the public file while failing to disclose the Istance of other relevant
information that has been presented to it, a rewvigwourt cannot presume that the
agency has acted properly but must treat the a@engstifications as a fictional
account of the actual decisionmaking process anst merforce find its actions
arbitrary”) (internal citations omitted\Woods Petroleum Corp. v. U.S. Dep't of
Interior, 18 F.3d 854 (10th Cir. 1994) (invalidting agenlgcision as arbitrary and
capricious where action was pretext for ulterior tivey; Parcel 49C Litd
Partnership v. United State81 F.3d 1147 (Fed. Cir. 1994) (same).
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includes cases involving bad faith, improper pciditi influence, andex parte
communications. Seg e.g, U.S. Lines, Inc. v. Federal Maritime Comm's84
F.2d 519, (D.C. Cir. 1978D.C. Fed’'n of Civic Associations v. Vo|p459 F.2d
1231 (D.C Cir. 1971)Tummino v. Hamburg®36 F. Supp. 2d 162, 166 (E.D.N.Y.
2009); Tummino v. von Eschenback27 F. Supp. 2d 212, 231 (E.D.N.Y. 2006);
Schaghticoke Tribal Nation v. NortoR006 WL 3231419, at *4—6 (D. Conn. Nov.
3, 2006); Sokaogon Chippewa Cmty. (Mole Lake Band of Lakeer&up
Chippewa) v. Babbitt961 F. Supp. 1276, 1280-81 (W.D. Wis. 1997).

These cases reflect a common rationale. When rfadike improper
political influence, pretext, bad faith, and impeopolitical influence are vital to
an agency’s decision, it “necessarily calls int@sfion whether the justifications
put forth by the agency in its decision were intfas motivating force.” U.S.
Lines 584 F.2d at 542. This was Judge Furman’s preesgoning in compelling
Secretary Ross’s deposition. Add.2-3. If “theesdarationale for Secretary Ross’s
decision was not hiactual rationale” then he did not “disclose the basidlo§]’
decision,” as the APA requires. Add.3 (quotiBgrlington Truck Lines, Inc. v,
U.S, 371 U.S. 156, 168 (1962)).

Given Judge Furman’s finding that Plaintiffs haddea strong preliminary
showing of bad faithsee infra that justified extra-record discovery, it necesga

follows that testimony from the person whose comnduw decisions were at the
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center of that conduct should be relevant. AndlevBiecretary Ross is a high-
ranking executive branch official, Judge Furman dad abuse his discretion in
permitting that testimony where, as here, he agpiiee Ledermanexceptional
circumstances standard. Add.1.

3. Judge Furman also did not clearly abuse hisrelisn in holding that
Secretary Ross’s personal knowledge and subjettiest are relevant to NYIC
Plaintiffs’ discrimination claim. Add.3, 8. Defdants argue that Judge Furman
previously “rejected the argument” that the diseniation claim provides “grounds
for extra record discovery.” Pet.26. But he madesuch ruling. Judge Furman
merely stated that he was “inclined to disagreethwilaintiffs’ argument.
Add.102. Regardless, because Judge Furman foutrd-rexord discovery
permissible based on Plaintiffs’ preliminary showiof bad faith, the only
guestion is whether testimony about Secretary Rasgent falls within the proper
scope of discovery.

This is not a close call. To prove their discriation claim, “Plaintiffs must
show that an ‘invidious discriminatory purpose’ wasmotivating factor’ in
Secretary Ross’s decision.” Add.3 (quotiMijlage of Arlington Heights v.
Metropolitan Housing Dev. Corp429 U.S. 252, 268 (1977)). Plaintiffs may seek
to show “the stated reason for Secretary Ross’'sidecwas not the real one” and

that “he was dissembling to cover up a discriminatpurpose.” Id. (internal
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guotations omitted). Secretary Ross is thus ortbeMmost important witnesses, if
not the most important witness, on the question®bwn intent. Add.7.
Permitting Plaintiffs to depose Secretary Ross widspect to their
discrimination claim is also perfectly consistenthwprecedent. The Supreme
Court has recognized that discovery from a govemntaledecisionmaker may be
necessary to resolve constitutional discriminatideams. Webster v. Dae486
U.S. 592, 604 (1988);f. Porter v. Califanp 592 F.2d 770, 780 (5th Cir. 1979)
(noting that “courts should make an independergsssent of a citizen’s claim of
constitutional right when reviewing agency decismaking”). Defendants even
admit that when a “plaintiff alleges that an ager®cisionmaker acted with
discriminatory animus,” the Supreme Court permiasnpelling the testimony of
“high-ranking officials” in “‘extraordinary circuntances.”” Pet.26 (quoting
Village of Arlington Heights429 U.S. at 268 (1977)). That perfectly desithes
case. Judge Furman found that Plaintiffs here naadbowing of “extraordinary
circumstances” here. Add.1. Defendants’ own amgpuinthus highlights that
Secretary Ross’s testimony is relevant and thatiéysosition should be permitted.
Defendants’ contention that Plaintiffs may not coecid discovery with
respect to their discrimination claim because théso brought an APA claim
makes no sense in the context of this case. ThigtGlready held that Judge

Furman’s finding that Plaintiffs made a preliminatyowing of bad faith to justify
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extra-record discovery was not a clear abuse ofreli®n. So even if a
constitutional claim might not normally constitie independent basis for extra-
record discovery in an APA action, that would hawe bearing here, because
extra-record discovery has already been found @sibie based on Plaintiffs’
preliminary showing of bad faith. Otherwise, Ptdfa would be worse off in
trying to prove their discrimination claim, merddgcause they also have an APA
claim. In fact, in the one APA case Defendantg denying discovery on a
discrimination claim, (Pet.26 (citingarkness v. Sec'y of Nav§58 F.3d 437, 451
& n.1 (6th Cir. 2017)), the court limited the plafhto the administrative record
because he had not made a strong showing of bidd fMihere, as here, Plaintiffs
have made a showing of bad faith, there is no fjaation for limiting their
discrimination claim to the administrative recordhda prohibiting relevant
discovery.

Holding that Plaintiffs cannot depose SecretarysRostwithstanding their
discrimination claim would lead to untenable resultt would mean that plaintiffs
that bring discrimination claims in addition to AR#e in a far worse position than
those who do not bring an APA claim. Without theA\claim, the plaintiff would
be entitled to discovery and could depose the weuizaker. Defendants,
however, would put plaintiffs with discriminationnéa APA claims in an

impossible situation where they have no real chémgeove discriminatory intent.
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Judge Furman thus properly took Plaintiffs’ disgnation claim into account in
defining the proper scope of discovery.

Finally, Defendants argue that there is no “crddéaevidence” to support
Plaintiffs’ claim that “Secretary Ross acted witisatiminatory animus.” Pet.26.
Not so. The citizenship question’s originated frooncern about “the problem
that aliens who do not actually ‘reside’ in the tédi States are still counted for
congressional apportionment purposes.” Supp. Adl.5l-4;see alscAdd. 173-
81; 18-5025, Dtk. 1 { 98-192.

The record is replete with evidence that the VRAtijication was
pretextual, which itself is highly probative of digninatory intent. Secretary
Ross’s closest advisors believed it was their lodme up with a legal rationale
to support adding the citizenship question. Sujgh.130. After settling on the
purported need to aid in VRA enforcement, they &&dt for an agency that would
make the request due to a belief that the CensusaBucould not act on its own.
Supp. Ad. 136-46. Secretary Ross eventually spoké Attorney General
Sessions and the Department of Justice agreedke tha request. Supp. Ad. 30,
115, 117, 120-23. AAAG Gore then ghostwrote thep@ement of Justice’s
request, which did not disclose that the Departhntdn€Commerce had actually
solicited the request in the first place. Supp. Ati1-18, 130-31. Secretary Ross

then plowed ahead with the decision even thoughGeesus Bureau’s experts
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agreed that there were far better and less costlyswio obtain the same
information and believed that a citizenship questicas not necessary to obtain
the information the Department of Justice purpdytegeded. Supp. Ad. 93-106.

C. Defendants’ Remaining Arguments Are Unsustainable

Defendants close with a hodgepodge of misguidedaeritless arguments
that the Court should reject.

1. Defendants challenge Judge Furman’s finding thadeposition of
Secretary Ross is particularly warranted “becausavas ‘personally and directly
involved’ in the decision to include a citizenslgjpestion ‘to an unusual degree.”
Pet.19-20 (quoting Add.4). Defendants argue thatrdasoning would open the
door to deposing decisionmakers in every case. Bfendants misstate Judge
Furman’s ruling. What they describe is actuallg tpposite of his holding. He
took pains to emphasize therdusualcircumstances presented here” and that he
was not holding that Plaintiffs could depose Secretary Romerely because [he]
made the decision that Plaintiffs are challengingdd.4 (emphasis added).

Rather, Judge Furman held that the “concededlyvaete inquiry into
‘Commerce’s intent’ could not possibly be conduttedthout Secretary Ross’s
testimony because “[he] was personally and directplved in the decisiorand
the unusual process leading totib an unusual degree.” Add.4 (emphasis added).

In other words, Secretary Ross’s deposition is ifjadt by his personal
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involvement in the unusual conduct that formed blasis for Plaintiffs’ strong
preliminary showing of bad faith. This includeg tfacts that hersonallybegan

considering adding the citizenship question welfolee the DOJ memo; he
consulted with still-unknown “government officialsabout the citizenship
guestion; he “manifested an unusually strong pexsamerest in the matter,”
including demanding to know why no action had b&sg®n on his “request that
we include the citizenship question” seven montkfote the DOJ Memo; he
personally lobbied the Attorney General to requastusion of the citizenship
guestion, and then subsequently used that reqogsstify the decision; and he
“ultimately mandated addition of the citizenshipegtion over the strong and
continuing opposition of subject-matter expertstted Census Bureau.” Add.5.
Defendants’ portrayal of Judge Furman’s findingstimas little to do with what he
actually held.

2. Defendants argue that Judge Furman got it wianguestioning the
accuracy of Secretary Ross’s memoranda and comgmasdestimony, and in
concluding that they “placed his credibility ‘sgabr at issue in this case.” Pet.22
(quoting Add.6). Yet in making this argument, Defants simply provide their
own spin on the facts without attempting to showvhar why Judge Furman
committed clear error. Mandamus is not a mechardmmquibbling with the

district court’s interpretation of factsSeege.g, Linde v. Arab Bank, PLC706 F.3d
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92, (2d Cir. 2013). And given that Defendants meaeésed this argument below,
this Court should not be the first to address théBngle-Assegai v. Connecticut
470 F.3d 498, 504 (2d Cir. 2006).

Regardless, Defendants miss the point. Their gahcargument is that
Secretary Ross never stated in his memorandum rigressional testimony that
“he had not previously considered whether to ratesta citizenship question” or
that he “had no discussions with other agenciegooernment officials before he
received the Department of Justice’s formal requed®et.22. But Secretary
Ross’s omissions are the point. A key reason wigyRoss’ Memorandum and
congressional testimony are misleading is that 8agy Ross described the
decisionmaking process &®ginningwith the Department of Justice request to
include the citizenship question based on a VRAnaie, without disclosing that
he was the one who told the Department of Justiakenthat request in the first
instance.

Judge Furman found that the actual sequence otewas “exactly [the]
opposite” of the description Secretary Ross inftighrovided. Add.177. While
inter-agency discussions are not uncommon, it isthem thing entirely for a
Cabinet Secretary to request that another Depattsndmit a request that would
form the legal basis for an action by the Cabirnstr&tary’s own agency—and to

do so without disclosing that chain of events te tpublic or Congress.
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Defendants’ suggestion that the agency conduct isefaeither misleading nor
improper” is, unsurprisingly, unsupported by angthiother than their say-so.
Pet.22 n.2.

Moreover, Defendants still ignore Secretary Rosssance of the June 21
Memo. Add.192. This brief memorandum acknowledges represents an
untimely effort to clean up the false narrativettBacretary Ross perpetuated in
the original Memorandum and congressional testimtrmat the Department of
Justice had birthed the idea to add the citizengbégstion to aid in enforcement of
the VRA. Secretary Ross had no other reason te id®e June 21 Memo. This is
compounded by its curious timing, only weeks affter census lawsuits were filed
and the first discussions with the district colnbat extra-record discovery.

3. The Court should reject Defendants’ perfunctargument that Judge
Furman “should have deferred” to their offer todyide the information plaintiffs
seek from Secretary Ross through” other discovesyicgs. Pet.27. First,
Lederman does not require resort to “other discovery” pragsed before
permitting the deposition of a senior governmefiic@all. RatherLedermanholds
that extraordinary circumstances to justify a dépos may be found where “an
official has unique first-hand knowledge relatedhe litigated claim®r that the
necessary information cannot be obtained throudterptless burdensome or

intrusive means.” 731 F.3d at 203 (emphasis addeg@cause Judge Furman
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properly found extraordinary circumstances to peranideposition of Secretary
Ross under the first factor, there is no need tsicer the second factor.

Second, Defendants ignore Judge Furman’s pointdaytgexplanation for
not requiring Plaintiffs to rely on interrogatorjeequests for admission, or a Rule
30(b)(6) deposition. Add.9. A deposition is thelypadequate way to “test or
evaluate Secretary Ross’s credibility” and, if resgey, to “refresh Secretary
Ross’s recollection.” Id. Plus, interrogatories, requests for admissiang a

Rule 30(b)(6) deposition would still “burden SeargtRoss anyway,id., making

a deposition both “more efficient” and less bundeme for Secretary Ross, the
parties and the district courtd. Defendants have waived any argument that Judge
Furman’s reasoning was a clear abuse of discretibfarte v. Woods Hole
Oceanographic Inst495 F. App'x 171, 173 n.1 (2d Cir. 2012).

Third, Defendants’ conduct in discovery belies thelaim that Judge
Furman should have deferred to their offer to ptevinformation sought from
Secretary Ross through other discovery devices.t.2Pe Defendants have

consistently delayed responding to basic discoveguests, forcing an almost

constant stream of motions practice and leadinggduBtlurman to recently

%InIn re Cheney544 F.3d 311, 314 (D.C. Cir. 2008), the cournged mandamus
to block the deposition of the Vice President’'sethof staff, not because the
plaintiff had failed to seek the information frorther sources, but because he had
“no apparent involvement in th[e] litigation.” Theoncern is not present here.
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admonish Defendants about delays. 18-2921, Dk2 36 1 (noting that
“Defendants shall comply with their discovery olligns completelyand
expeditiously” and that “the Court will not lookridly on any delay, and — absent
relief from a higher court — will not extend dis@y beyond October 12th given
the November 5th trial date”). Given the Novembedrial date, and the Census
Bureau’s self-professed desire to resolve theeriBhip question this fall, 18-2921,
Dkt. 308 at 7-8, Defendants have no basis to atigaieJudge Furman should have
required Plaintiffs to undertake still more discone

4. Finally, Defendants cannot use the Petitiotdotstrap a challenge to
jurisdiction. Pet.30. Defendants claim that thare “significant doubts” about
standing and justiciabilityid., but “it long has been clear that mandamus vatl n
lie to review a claim of mere error in a lower dtjurisdictional determination.”
In re Zyprexa Prod. Liab. Litig 594 F.3d 113, 122 (2d Cir. 201@ge id at 122
n.27 (collecting cases). Defendants’ argumenuss pne of “mere error.” They
just repeat in perfunctory form the same argumérey raised in their motion to
dismiss. 18-5025, Dkt. 38. But Defendants do oote acknowledge Judge
Furman’s detailed analysis rejecting those argusjemike no attempt to show
why Judge Furman was wrong, and ignore the pretedgatting their arguments.

Indeed, reading the Petition, one would never dwew that Judge Furman

issued a lengthy ruling that addressed Defendatdsiding and non-justiciability
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arguments. Add.128-159 (citing cases). As Judgenkn explained, Plaintiffs
plausibly alleged facts to establish all elemeffitstanding, including injury-in-fact
and traceability. Add.130-145. Defendants are e challenge standing at trial
and Defendants are now deposing individual membadraNYIC Plaintiffs’
organizations. Judge Furman also properly rejeDiefgndants’ political question
and non-reviewability arguments. Add.145-159. Bupreme Court and Second
Circuit have consistently found census-relatednedailike Plaintiffs’ here, to be
justiciable. Add.145-159. Although Defendants aiine case that found census
claims to be non-justiciable, (Pet.31 (citifigcker v. U.S. Dep’t of Commer@&h8
F.2d 1411, 1417 (7th Cir. 1992)), they neglect tdenthat it is an outlier and
inconsistent with Supreme Court and Circuit precgdsee Add.146-47. The
Court should not countenance Defendants’ barekethgisdictional argument.
CONCLUSION

Like their first mandamus petition, Defendants taidemonstrate that Judge

Furman clearly abused his discretion in finding dswal circumstances” and

ordering the deposition of Secretary Ross. Théei®eshould be denied.
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