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RULE 35(b) STATEMENT

This appeal does not warrant initial en banc review. It involves a fundamentally
changed Texas voter-ID law compared to the law this Court considered en banc last
year. This is therefore “a new appeal for another day.” Veasey ». Abbott, 830 F.3d
216, 271 (5th Cir. 2016) (en banc).

After this Court held that Texas’s 2011 photo-voter-ID law—Senate Bill 14
(SB14)—resulted in a prohibited effect on “voters who do not have SB 14 ID or are
unable to reasonably obtain such identification,” 7d. at 271, the State resolved to fix
that effect. Within days of this Court’s decision, the State followed the Court’s sug-
gestion and made a reasonable-impediment exception the centerpiece of an agreed
interim remedy for the November 2016 election. D.E.895. That exception wasves the
photo-ID requirement for voters who cannot reasonably obtain qualifying ID. The
Texas Legislature then enacted Senate Bill 5 (SB5), which similarly permits voters
without photo ID to cast a regular ballot through a reasonable-impediment excep-
tion. Exh. 1. This ameliorative legislation fully remedies the prohibited effect found
by this Court: the seven reasonable impediments enumerated in SB5 alleviate every
burden alleged by the 14 named plaintiffs and their 13 testifying witnesses. Exh. 2.

Plaintiffs ignore SB5’s fundamental change to Texas law following Veasey, re-
peatedly suggesting that this case will “affect hundreds of thousands of Texans”
waiting “to exercise their fundamental right to vote.” Pet. 1, 7. Plaintiffs have not

identified a single person with a reasonable impediment to obtaining ID who will not
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be able to vote under SB5. The appeal can be fully resolved on that basis and in the

normal course of a panel appellate proceeding.

STATEMENT OF PROCEEDINGS
A. Last year, this Court held that SB14 resulted in an unlawful disparate impact
on voting rights under VRA §2. Veasey, 830 F.3d at 243-68. But the Court vacated
the district court’s judgment that SB14 was passed with a racially discriminatory pur-

pose, holding that the district court relied on a series of “infirm,”

unreliable,” and
“speculati[ve]” categories of evidence. 1d. at 229-34.

The Court ordered the district court “to reexamine the discriminatory purpose
claim . .. bearing in mind the effect any interim legislative action taken with respect to
SB14 may have.” Id. at 272 (emphasis added). And the Court directed the district
court to “reevaluate the evidence” —the “circumstantial fotality of [the] evi-
dence” —to “determine anew whether the Legislature acted with a discriminatory in-
tent in enacting SB 14.” I4. at 237, 243, 272 (emphases added).

B. On remand, the district court instructed the parties to submit new proposed
factual findings and conclusions of law and responses. D.E.922. Meanwhile, the dis-
trict court entered an interim remedy agreed to by all parties. D.E.895.

The interim remedy retained SB14’s photo-ID requirement, but—following the
suggestion of this Court, Veasey, 830 F.3d at 270—it provided for a reasonable-im-
pediment exception waiving the photo-ID requirement, D.E.895 at 1-2. Voters

claiming a reasonable impediment to obtaining SB14-compliant ID could vote—by

regular ballot—if they completed two steps. First, the voter had to complete a sworn
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declaration, which listed seven possible impediments: lack of transportation, lack of
documents necessary to obtain acceptable ID, work schedule, lost or stolen ID, dis-
ability or illness, family responsibility, or ID applied for but not yet received. /d. at 5-
6. The declaration also included an “other” box, which allowed the voter to write
anything in a blank space and be able to vote. /4. at 6. No one could challenge a voter’s
claimed impediment or its reasonableness, 7d. at 5, although anyone who intention-
ally lied on the declaration would be guilty of perjury, D.E.895 at 6; Tex. Penal Code
§ 37.02(a), and tampering with a governmental record, Tex. Penal Code § 37.10.
Second, the voter had to provide one of the following documents: a valid voter reg-
istration certificate, a certified birth certificate, a copy or original of a current utility
bill, bank statement, government check, paycheck, or other government document
that shows the voter’s name and an address. D.E.895 at 5, 7.

Shortly after the agreed interim remedy was entered, the district court was in-
formed that Governor Abbott would “support legislation during the 2017 legislative
session to adjust SB14 to comply with the Fifth Circuit’s decision.” D.E.921 at 1.
The State alerted the district court when this legislation was filed in February 2017,
D.E.995, and when it passed the Senate in March 2017, D.E.1021. Both DQOJ and the
State repeatedly requested that the district court abide by this Court’s precedent and
give the Legislature the first opportunity to fix the disparate impact found by this
Court. D.E.995 at 2-3; D.E.1001 at 2-4; D.E.1015 at 21-26; D.E.1018 at 2-4.

Instead, on April 3, 2017, the district court responded by announcing its intent
“to issue its new opinion” on discriminatory purpose “at its earliest convenience.”

D.E.1022 at 7. On April 10, before the end of the legislative session, the court entered
3
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a 10-page order again finding that SB14 was enacted with a discriminatory purpose.
D.E.1023. Despite receiving hundreds of pages of briefing (334 pages from the State
alone) addressing thousands of pages of evidence—much of it not analyzed in the
district court’s original, vacated ruling—the court simply adopted its prior findings,
failing to even refer to the parties’ briefs on remand except to note their existence.

The Legislature then passed SB5, and the Governor signed the bill into law on
May 31, 2017. Exh. 1 at 9. SB5 is set to take effect on January 1, 2018. I4. at 8. The
law tracks the interim remedy ordered by the district court and agreed to by all par-
ties: among other things, it provides a reasonable-impediment exception waiving
SB14’s photo-ID requirement, expands the list of acceptable forms of identification,
and extends the period within which an expired form of identification may still be
accepted for voting. /d. at 2-6. Like the interim remedy, SB5 requires voters to attest
under penalty of perjury that they have a reasonable impediment preventing them
from obtaining compliant photo ID. /4. at 3.

SB5’s reasonable-impediment exception has the same seven enumerated rea-
sonable impediments listed in the interim remedy. /4. at 3-4. Every single burden
alleged by the 27 voters in this case is covered by (five of) these seven enumerated
reasonable impediments. See Exh. 2. In contrast to the interim remedy, SB5 does not
permit a person to vote without qualifying photo ID after merely selecting an
“other” box and filling in a blank space with any reason whatsoever. SB5 excluded
this open-ended “other” option because it was abused by voters during the Novem-
ber 2016 election. E.g., D.E.1049-2 at 18, 20 (“Have procrastinated”) (“because I

didn’t bring it”).
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The district court refused to reconsider its April 10 purpose finding in light of
SB5’s enactment. See D.E.1071 at 27.

C. Inits August 23, 2017 remedial order, the district court permanently enjoined
the State from using any type of photo-voter-ID requirement—even the State’s new
law—and ordered the commencement of a “VRA §3(c)” preclearance bail-in hear-
ing. D.E.1071 at 27. The district court did not address—or even acknowledge —the
record evidence that the State pointed to showing that SB5’s reasonable-impediment
exception eliminated any burden from SB14’s photo-ID requirement for all 27 voters
in this case. Exh. 2. Instead, the court engaged in pure speculation to hold that
Texas’s new SB5 law would disparately impact minorities. D.E.1071 at 10-19. The
district court further accused the State of trying to intimidate voters by giving notice
that intentionally lying on a reasonable-impediment declaration is a punishable crime
(even though the interim remedy ordered by the court similarly told voters they were
swearing “under penalty of perjury”). Id. at 19; D.E.895 at 6. Finally, the district
court refused to accept SB5 as a remedy for its finding of discriminatory purpose
because “the Court’s finding of discriminatory intent strongly favors a wholesale
injunction against the enforcement of any vestige of the voter photo ID law” and SB5
“is built upon the ‘architecture’ of SB 14.” D.E.1071 at 10 n.10, 23.

D. The State immediately appealed and moved for a stay of the district-court
injunction. On September 5, 2017, this Court granted the stay, observing that the
State “has made a strong showing that th[e] reasonable-impediment procedure rem-
edies plaintiffs’ alleged harm and thus forecloses plaintiffs’ injunctive relief.” Stay

Order at 4. In particular, the Court recognized: “As the State explains, each of the
5
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27 voters identified —whose testimony the plaintiffs used to support their discrimi-

natory-effect claim—can vote without impediment under SB 5.” /4.

ARGUMENT: INITIAL EN BANC REVIEW IS UNWARRANTED.

Initial en banc hearing of an appeal “is not favored” and “ordinarily will not be
ordered.” Fed. R. App. P. 35(a). Across the circuits, it has occurred only “about two
dozen [times] over the last three decades.” Josh Blackman, Initial En Banc,
http://joshblackman.com/blog/2017/03/27/initial-en-banc/. Initial en banc review
is not “necessary to secure or maintain uniformity of the court’s decisions.” Fed. R.
App. P. 35(a)(1). SB5 fundamentally changed Texas’s voter-ID law, and it remedies
all of Plaintiffs’ claims. The appeal can be resolved on that basis alone, thus circuit
uniformity is not at risk. To the extent it is even necessary to review the district
court’s finding that SB14 was enacted with discriminatory intent, a panel of this

Court is fully capable of complying with Veasey’s mandate.

A. SB5 Fundamentally Changed Texas’s Voter-ID Law and
SB5’s Reasonable-Impediment Exception Remedies All of
Plaintiffs’ Claims.

This case is a challenge to Texas’s photo-voter-ID requirement as enacted by
SB14, but the law has fundamentally changed since the Court considered it last year.
In response to this Court’s Veasey decision regarding the effect of SB14’s require-
ment, the Texas Legislature enacted SB5 as ameliorative legislation—the precise

reasonable-impediment-exception remedy suggested by this Court to eliminate any
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disparate impact. Veasey, 830 F.3d at 270; see also id. at 279 (Higginson, J., concur-
ring). A panel can address this new law —and the following issues raised by SB5—in
the normal course.

1. SB5 eliminates any potential harm threatened by SB14’s photo-ID require-
ment by creating an exception that wasves the requirement, allowing voters to cast
regular ballots by showing proof of name and address (as required before SB14), and
executing a declaration that they face a reasonable impediment to obtaining qualify-
ing photo ID. Exh. 1. Although only five of the declaration’s seven listed impedi-
ments were needed to cover every burden alleged in the record here, the State in-
cluded two more reasonable impediments (for a total of seven), in an abundance of
caution and to track the interim remedy. See :d; ¢f. D.E.895 at 6. Voters do not need
training in the law to understand the nature of the enumerated impediments, cf. Pet.
6, which include justifications like “lack of transportation” and “disability or ill-
ness,” supra p. 3. Those categories cover every burden alleged by plaintiffs’ 27 voter
witnesses. See Exh. 2.

SB5’s reasonable-impediment exception thus cures any “discriminatory effect
on those voters who do not have SB 14 ID or are unable to reasonably obtain such
identification.” Veasey, 830 F.3d at 271. Inability to reasonably obtain such photo
identification now waives the photo-ID requirement. That is why South Carolina’s
similar photo-ID law gained VRA §5 preclearance. South Carolina v. United States,
898 F. Supp. 2d 30, 35-43 (D.D.C. 2012). Moreover, unlike South Carolina’s and

North Carolina’s reasonable-impediment exceptions, SB5 enables voters to cast reg-
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ular ballots—not provisional ballots—thus eliminating any possible “lingering bur-
den” caused by inconsistent decisions by provisional-ballot boards about what im-
pediments are “reasonable.” N.C. State Conf. of NAACP y. McCrory, 831 F.3d 204,
240 (4th Cir. 2016). And SB5 makes Texas’s voter-ID law more accommodating
than the law upheld in Crawford v. Marion County Election Board—because Indiana
required a second trip to the circuit-court clerk’s office to execute an indigency affi-
davit. 553 U.S. 181,186 (2008) (plurality op.). Plaintiffs’ suggestion that Texas main-
tains the “strictest voter ID law in the nation,” Pet. 7, is unsupportable, and em-
blematic of their refusal to grapple with SB5’s changes to Texas law.

SB5’s reasonable-impediment exception forecloses injunctive relief by com-
pletely remedying plaintiffs’ alleged burdens to voting. See Veasey, 830 F.3d at 264.
A discriminatory-purpose violation requires “effects as well as motive,” meaning
that an ongoing purpose violation cannot be found without ongoing discriminatory
results. Cotton v. Fordice, 157 F.3d 388, 391-92 & n.9 (5th Cir. 1998); accord, e.g.,
Palmer v. Thompson, 403 U.S. 217, 224, 225 (1971). Plaintiffs ignore these governing
authorities. Cases dealing with the remedy for discriminatory purpose when a gov-
ernment has 7ot made an ameliorative change curing any discriminatory effect do not
apply here. Cf., e.g., United States v. Virginia, 518 U.S. 515, 547-56 (1996); City of
Richmond v. United States, 422 U.S. 358, 378 (1975); Green v. Cty. Sch. Bd., 391 U.S.
430, 437-39 (1968).

Below, the district court maintained that “the record holds no evidence regard-
ing the impact of the interim Declaration of Reasonable Impediment (DRI), either in

theory or as applied.” D.E.1071 at 10. On that reasoning, injunctive relief should
8



Case: 17-40884  Document: 00514160917 Page: 16 Date Filed: 09/18/2017

have been denied because plaintiffs did not satisfy their burden of proof. The district
court, however, contradicted Supreme Court and circuit precedent by shifting the
burden of proof to the State. United States v. W. T. Grant Co., 345 U.S. 629, 633
(1953) (“the moving party must satisfy the court that relief is needed”) (emphasis
added); Miss. State Chapter, Operation Push, Inc. v. Mabus, 932 F.2d 400, 407 (5th
Cir. 1991).

Regardless, record evidence proves that SB5 completely removed any discrimi-
natory effect from SB14 on every voter that plaintiffs identified. The enumerated rea-
sonable impediments in both the interim remedy and SB5’s reasonable-impediment
exception cover the burdens on voting alleged by these 27 individuals—the individ-
uals whose testimony plaintiffs used to support their discriminatory-effect claim
against SB14 in the first place. Exh. 2. That forecloses injunctive relief no matter who
bears the burden. Plaintiffs’ repeated refrain that the “intervening legislation
... maintains and perpetuates the original law’s discriminatory features,” see, e.g.,
Pet. 9, is unexplainable. Texas’s response to Veasey—to waive SB14’s photo-ID re-
quirement for those with a reasonable impediment to obtaining compliant ID—
demonstrates the complete opposite of the “well-worn strategy” from multiple gener-
ations ago of cycling through discriminatory measures that prompted the VRA’s pre-
clearance regime. Cf. 7d.

2. The district court’s finding of a continuing discriminatory effect under SB5
depends on inadmissible, non-probative, and insufficient evidence. In determining

that SB5’s elimination of an “other” box on the reasonable-impediment declaration
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is harmful, the court relied on inadmissible hearsay: 12 reasonable-impediment dec-
larations submitted by various voters in the November 2016 election. D.E.1071 at 17
& n.14. By citing declarations to attack SB5, the district court improperly accepted
them for the truth of the matters asserted therein. See Fed. R. Evid. 801-02; D.E.1063
at 2-4 (defendants’ objection). Defendants had no opportunity to cross-examine any
of these voters—to confirm, for instance, that their impediment was already covered
by SB5 or was not reasonable.

In any event, each of the “other” reasons given in these 12 declarations would
already qualify under one of SB5’s seven enumerated reasonable-impediment excep-
tions—or they were not reasonable impediments at all:

e Three expressly correspond to one of the seven enumerated impedi-
ments.

e Three invoke financial hardship to obtaining an ID or free EIC,* which are
covered by the enumerated impediments of “Lack of transportation,”
“Lack of birth certificate or other documents needed to obtain acceptable

photo ID,” “Work schedule,” or “Family responsibilities.”

1 “JA]ttempted to get Texas EIC but they wanted a long-form birth certificate.” D.E.1061-1 at 9
(covered by “Lack of birth certificate” enumerated impediment, which the person appears to have
also checked). “[M]other passed away & I cannot locate my SS card & other personal info that she
possessed.” D.E.1062-1 at 3 (covered by “Lack of birth certificate or other documents needed to
obtain acceptable photo ID” enumerated impediment). And “daughter doesn’t want him driving
at age 85.” Id. at 4 (covered by “Lack of transportation” enumerated impediment).

2 “Financial hardship,” “Unable to afford TX DL,” and “Lack of funds.” D.E. 1061-1 at 5-7.

10
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e Three say the voter just moved to Texas without specifying any smped:-
ment to getting ID (and the enumerated impediments include several rea-
sons that might apply to a new state resident, such as “Photo ID applied
for but not received,” “Family responsibilities,” or “Lack of transporta-
tion”).?

e One said “99 years old no ID,” D.E.1062-1 at 5—which does not directly
assert an impediment, but could well implicate “Lack of transportation,”
“Disability or illness,” or “Lack of birth certificate or other documents
need to obtain acceptable photo ID.”

e The remaining two— “student ID Drivers license,” 7. at 2, and “Out of
State College Student,” D.E.1061-1 at 8—assert no impediment at all,
and nonresidents are not permitted to vote in Texas elections. Tex. Elec.
Code §§1.015, 11.001-02.

3. The district court’s newfound concern, D.E.1071 at 20, that the State could
prosecute individuals for a state-jail felony for intentionally lying on the reasonable-
impediment declaration, is also no reason to enjoin SB5. SB5 makes 7o change to
existing law in this respect: it was already a felony to lie on one’s impediment-affida-
vit under the interim remedy. See Tex. Penal Code §§ 37.10(2)(1), (c)(1); D.E.895 at
6.

3 “Just moved here,” “Just became resident - don’t drive in TX,” “Just moved to TX, haven’t
gotten TX license yet.” D.E.1061-1 at 2-4.

11
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Under the court’s reasoning, 7o type of reasonable-impediment exception—
which surely must be safeguarded with penalties for intentional lying—can ever suf-
ficiently mitigate any burden of a photo-voter-ID law. No other court has ever made
such a sweeping holding. Nor could one, particularly when federal law imposes a
greater penalty for perjury in connection with registering or voting in a federal elec-
tion. See 52 U.S.C. §§ 10307(c), 20507(a)(5)(B).

4. At bottom, this case bears no resemblance to the “exceptional” cases cited in
Plaintiffs’ petition that received initial en banc hearings. See Pet. 7.* Nothing remains
of plaintiffs’ challenge to a photo-voter-ID law that was fully ameliorated by an ex-
isting interim order and SB5, both of which waive the photo-ID requirement for per-
sons who cannot reasonably obtain qualifying ID —including every plaintiff and tes-
tifying witness in this case. The State’s appeal of the district court injunction block-
ing Texas officials from using those procedures should be handled by a panel of this

Court in the ordinary course.

B. Initial En Banc Consideration Is Not Necessary to Maintain Uni-
formity with Veasey.

Plaintiffs additionally suggest that initial en banc review is necessary to “ensure
fidelity to this Court’s prior en banc opinion in this case” regarding discriminatory
purpose. Pet. iv; accord Pet. 3-4, 8-10. As discussed above, this appeal can be resolved

based upon SB5’s complete remedying of any discriminatory effect caused by

4 Significant cases are regularly heard by three-judge panels. For example, in the challenge to the
Affordable Care Act ultimately decided in NVFIB v. Sebelius, 567 U.S. 519 (2012), the court of ap-
peals denied the plaintiffs’ petition for an initial en banc hearing, even though the district court
had invalidated the Affordable Care Act in its entirety. See Order, Florida v. Sebelius, Nos. 11-11021
& 11-11067 (11th Cir. Mar. 31, 2011).

12
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SB14—without the need to even consider evidence pertaining to the Texas Legisla-
ture’s purpose in enacting SB14. To the extent any basis remains to review whether
SB14 was originally passed with a discriminatory purpose, a panel of this Court is
equipped to adhere to Veasey.

Under law-of-the-case doctrine and the related mandate rule, a district court is
prohibited from “reexamining an issue of law or fact previously decided on appeal
and not resubmitted to the trial court on remand.” United States v. Teel, 691 F.3d 578,
583 (5th Cir. 2012) (emphasis added; quotation marks omitted). The Court’s man-
date in this case vacated the district court’s “judgment that SB14 was passed with a
racially discriminatory purpose” and remanded for the district court “to consider
this claim in light of the guidance we have provided in this opinion.” Veasey, 830
F.3d at 272. In doing so, this Court instructed the district court that it could not con-
sider much of the evidence it previously relied upon in finding discriminatory pur-
pose. Id. And the Court ordered the district court to “reevaluate the evidence rele-
vant to discriminatory intent,” and to “determine anew whether the Legislature
acted with a discriminatory intent in enacting SB 14.” Id. (emphases added).

In other words, this Court “resubmitted to the trial court,” 7Teel, 691 F.3d at
583, factual questions pertaining to discriminatory intent—with direction to the dis-
trict court »ot to rest on its previous findings and to reexamine all issues and facts
pertaining to the discriminatory-purpose claim. If the record had sufficed for a dis-
criminatory-purpose finding, as Plaintiffs claim, ¢f Pet. 3-4, this Court would have
affirmed the district court’s judgment on discriminatory purpose. It did not; it va-

cated. And in remanding the case, the Court did not make factual findings for the
13
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district court to “track[],” Pet. 4; it only cited “evidence that could support a finding
of discriminatory intent,” Veasey, 830 F.3d at 235 (emphases added). Cf. Icicle Sea-
foods, Inc. v. Worthington, 475 U.S. 709, 714 (1986) (holding that courts of appeals
do not engage in fact-finding); Chapman v. NASA, 736 F.2d 238, 242 n.2 (5th Cir.
1984) (per curiam) (“A factual issue . . . could become the law of the case . . . if pre-
viously appealed and affirmed as not being clearly erroneous.”).

This did not give the district court license to rubber-stamp its previous finding
while ignoring the remaining “totality of evidence, ” Veasey, 830 F.3d at 237, much
of it not previously analyzed. Simply put, “the law of the case which the trial court
was obliged to follow was [this Court’s] holding that the findings relating to [discrim-
inatory purpose]| were inadequate and required reconsideration. To the extent it is
applicable at all, then, law of the case supports precisely the opposite of the proposi-
tion [plaintiffs] advance[],” State Indus., Inc. v. Mor-Flo Indus., Inc., 948 F.2d 1573,
1577 (Fed. Cir. 1991) —namely, that this Court is bound by factual issues purport-

edly decided in Veasey.

> Plaintiffs also argue that the State is attempting to “rephras[e]” its previously rejected “clearest
proof” standard for discriminatory purpose. See Pet. 8 (citing Veasey, 830 F.3d at 230 n.12). To the
contrary, plaintiffs simply have no answer for the multiple Supreme Court authorities cited in the
State’s briefing requiring a “presumption of constitutionality” and “good faith,” and the exercise
of “extraordinary caution,” in analyzing claims of governmental discriminatory purpose. See Stay
Mot. 9-10. Moreover, Veasey did not address the State’s argument regarding the number of white
voters affected by SB14 as it applies to discriminatory purpose. See Pers. Adm’r of Mass. v. Feeney,
442 U.S. 256, 275 (1979) (“Too many men are affected . . . to permit the inference that the statute
is but a pretext for preferring men over women.”).

14
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Even if the Court were going to review the purpose underlying SB14’s enact-
ment, nothing in Veasey or the law-of-the-case doctrine requires initial en banc con-
sideration to secure uniformity of the Court’s decisions. Instead, the Court will be
required to review whether the district court correctly applied the discriminatory-
purpose legal standards to supportable fact findings—the bread-and-butter of appel-

late review. A panel of this Court can handle that task in the first instance.

CONCLUSION

The Court should deny plaintiffs’ request for initial en banc hearing.
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