v ot i n g l aw c h a n g e s :
e l e c t ion u p d at e
Wendy Weiser and Diana Kasdan

Brennan Center for Justice at New York University School of Law

ABOUT THE BRENNAN CENTER FOR JUSTICE
The Brennan Center for Justice at New York University School of Law is a non-partisan public policy and law
institute that focuses on the fundamental issues of democracy and justice. Our work ranges from voting rights to
campaign finance reform, from racial justice in criminal law to Constitutional protection in the fight against
terrorism. A singular institution — part think tank, part public interest law firm, part advocacy group — the
Brennan Center combines scholarship, legislative and legal advocacy, and communications to win meaningful,
measurable change in the public sector.
ABOUT THE BRENNAN CENTER’S DEMOCRACY PROGRAM
The Brennan Center’s Democracy Program works to repair the broken systems of American democracy. We
encourage broad citizen participation by promoting voting and campaign reform. We work to secure fair courts and
to advance a First Amendment jurisprudence that puts the rights of citizens — not special interests — at the center
of our democracy. We collaborate with grassroots groups, advocacy organizations, and government officials to
eliminate the obstacles to an effective democracy.
ACKNOWLEDGEMENTS
The Brennan Center gratefully acknowledges the Democracy Alliance Partners, Educational Foundation of
America, The Ralph and Fanny Ellison Charitable Trust, Ford Foundation, Anne Gumowitz, Irving Harris
Foundation, The Joyce Foundation, The JPB Foundation, Mitchell Kapor Foundation, John D. and Catherine T.
MacArthur Foundation, Mertz Gilmore Foundation, Open Society Foundations, Rockefeller Family Fund, the State
Infrastructure Fund, the Lawson Valentine Foundation, the William B. Wiener Jr. Foundation, and Nancy Meyer
and Marc Weiss for their generous support of our voting work.
This report is the joint product of hours of work by many Brennan Center staff. In particular, we owe a very special
thank you to Erik Opsal, not only for his thoughtful and thorough editing, but for his invaluable assistance in
tracking everything that has happened on the voting front this year, and for his ability to do 10 things at once, and to
do them all well. Research Associate Lucy Zhou is owed a debt of gratitude. This report could not have been
completed without her endless hours of research and drafting assistance and impeccable skill at managing the many
moving parts involved in bringing the final product together. Special thank you also goes to Democracy Program
attorney Ian Vandewalker who provided comprehensive, lightning speed legal research throughout. And thank you
to research associates Amanda Melillo and Carson Whitelemons for additional research and general assistance and
attorneys Vishal Agraharkar, Jonathan Brater, David Earley, Keesha Gaskins, and Lee Rowland, all of whom helped
with various aspects of the report on short order. Finally, we thank Michael Waldman, Jeanine Plant-Chirlin, Desiree
Ramos Reiner, and John Kowal, whose contributions, encouragement, and strategic vision helped shape this report.

©2012.This paper is covered by the Creative Commons “Attribution-No Derivs-NonCommercial” license (see http://creativecommons.org). It may be
reproduced in its entirety as long as the Brennan Center for Justice at NYU School of Law is credited, a link to the Center’s web pages is provided, and no
charge is imposed. The paper may not be reproduced in part or in altered form, or if a fee is charged, without the Center’s permission. Please let the Center
know if you reprint.

ABOUT THE AUTHORS
Wendy Weiser directs the Democracy Program at the Brennan Center for Justice at NYU School of Law, a
non-partisan think tank and public interest law center. She founded and directed the center’s Voting Rights and
Elections Project, coordinating litigation, research, and advocacy efforts to enhance political participation and
prevent voter disenfranchisement across the country. Her work and the work she directed protected the voting
rights of hundreds of thousands of citizens in 2006, 2008, and 2010.
She has authored a number of nationally-recognized publications and articles on voting rights and election reform;
litigated ground-breaking voting rights lawsuits; testified before both houses of Congress and in a variety of state
legislatures; and provided policy and legislative drafting assistance to federal and state legislators and administrators
across the country. She is a frequent public speaker and media contributor on democracy issues.
She is also the co-author of Voting Law Changes in 2012, a comprehensive roundup of all state legislative action in
2011 on voting rights, focusing on new laws as well as state legislation that has not yet passed or that failed. She has
appeared on CNN, Fox News, Democracy Now!, and NPR’s Morning Edition, All Things Considered, and Diane Rehm Show,
among other outlets; her political commentary has been published in the New York Times, Roll Call, the Hill, Foreign
Affairs, Huffington Post, and elsewhere; and she is frequently quoted by the New York Times, the Washington Post, the
National Journal, Politico, and other news outlets across the country. Previously, she directed the center’s Fair Courts
Project, which seeks to preserve a fair and impartial judiciary. She also served as an Adjunct Professor at NYU
School of Law, where she taught the Brennan Center Public Policy Advocacy Clinic.
Prior to joining the Brennan Center, Ms. Weiser was a senior attorney at NOW Legal Defense and Education Fund,
where she worked on issues of access to the courts and domestic violence, a litigation associate at Paul, Weiss,
Rifkind, Wharton & Garrison, and a law clerk to Judge Eugene H. Nickerson in the United States District Court for
the Eastern District of New York. She received her J.D. from Yale Law School and her B.A. from Yale College.
Diana Kasdan serves as counsel for the Brennan Center’s Democracy Program. As part of the Voting Rights and
Election team, Ms. Kasdan focuses on litigation and advocacy to enhance political participation, prevent voter
disenfranchisement, and ensure election integrity. She served as counsel in two cases challenging the 2011 Florida
law that restricted voter registration drives and reduced early voting. She is also the author of State Restrictions on
Voter Registration Drives, a new report that comprehensively analyzes state laws across the country that can make it
harder for community groups to engage new voters in the electoral process.
Prior to joining the Brennan Center, Ms. Kasdan was a senior staff attorney at the ACLU Reproductive Freedom
Project where she litigated a variety of constitutional and civil rights cases in federal and state courts across the
country. Ms. Kasdan also developed and led the Project's nationwide advocacy campaign to promote state legislation
restricting the use of restraints on pregnant inmates and to improve correctional policies regulating the conditions
and care of pregnant women.
Ms. Kasdan graduated magna cum laude from New York University School of Law where she was inducted into The
Order of the Coif, was an Arthur Garfield Hay Civil Liberties Fellow, a recipient of the George P. Foulk Memorial
Award for Distinguished Scholarship and the Ann Petluck Poses Award for Outstanding Contribution to the
Immigrant Rights Clinic, and served as a notes editor for the NYU Law Review. Following law school, Ms. Kasdan
clerked for the Honorable Nicholas G. Garaufis of the United States District Court for the Eastern District of New
York.

Table of Contents
Introduction		

1

I.	Summary of the Assault on Voting Rights
A.
Changes in State Law
B.
Purges and Challenges

2
2
5

II.

The Pushback
A.
Citizen-Led Repeal Efforts
B.
Gubernatorial Vetoes and Resistance
1. Voter ID
2. Voter Registration and Other Restrictions
C.
Pushback in Legislatures
D.
Department of Justice Resistance
E.
Court Victories

7
8
8
9
10
10
11
12

III.

The Damage Done
A.
New Voting Restrictions in Effect for 2012
1. Laws Making It Harder to Register to Vote
2. Voter ID
3. Making it Harder to Restore Voting Rights
4. Reduced Early Voting Opportunities
B.
The Collateral Damage: Confusion and Misinformation

17
17
18
18
19
20
20

IV.

The Battles to Come
A.
In the Courts
B.
In the U.S. Supreme Court
C.
In the Statehouses

22
22
23
24

Conclusion		

25

Endnotes		

26

INTRODUCTION
Our nation was founded on the principle that “all men are created equal.” To fulfill this promise, our voting
system should be free, fair, and accessible to all eligible citizens.
A year ago, the Brennan Center issued a study documenting the recent and abrupt reversal of America’s long
tradition of expanding voting access. Without national notice, legislators pressed scores of new bills that
would make it harder for eligible Americans to vote. This report helped spur much-needed public scrutiny of
these laws and their possible impact on our elections.
We estimated that these new laws — which included onerous voter ID laws, cutbacks to early voting, and
community-based registration drives — “could make it significantly harder for more than 5 million eligible
voters to cast ballots in 2012.” That number reflected the sheer quantity and scope of restrictive legislation
already then enacted in 14 states.1
The drive to curb voting continued beyond October. All told, since January 2011, at least 180 bills were
introduced in 41 states. Ultimately, 25 new laws and two executive actions were adopted in 19 states. These
states represented 231 electoral votes, or 85 percent of the total needed to win the presidency.2 This
amounted to the biggest threat to voting rights in decades.
Today, the reality is very different, and far better for voters. The dramatic national effort to restrict
Americans’ voting rights was met with an equally dramatic pushback by courts, citizens, the Department of
Justice, and farsighted public officials.
What does a survey of the landscape one week before Election Day 2012 now show? Strikingly,
nearly all the worst new laws to cut back on voting have been blocked, blunted, repealed, or
postponed. Laws in 14 states were reversed or weakened. As a result, new restrictions will affect far
fewer than the 5 million citizens we predicted last year. For the overwhelming majority of those
whose rights were most at risk, the ability to vote will not be at issue on November 6th.
At the same time, the fight will continue well past November. Courts will examine laws in Wisconsin,
Pennsylvania, and elsewhere. Politicians will introduce more bills to limit voting rights. Most significantly, the
U.S. Supreme Court will likely hear two major cases that could substantially cut back on legal protections for
voters. It has already agreed to hear a challenge, brought by Arizona, that could curb federal power to protect
voting rights. The Court likely will also hear a challenge to Section 5 of the Voting Rights Act, which has
proven to be a key protection against discriminatory laws, including many of the ones passed in 2011-12.
This upcoming legal battle unfolds against the backdrop of the recent struggle over voting rights — and in
the wake of a clear demonstration of the vital need for strong laws to protect democracy.
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I.

SUMMARY OF THE ASSAULT ON VOTING RIGHTS
A.

Changes in State Law

What did these new restrictions look like?

Voter ID Laws: The most common new voting law — passed in nine states — was to require voters to
show certain government-issued photo IDs to vote.3 Every state already had some form of voter ID
requirement in place, at least for new voters and often for all, but these laws were far more stringent. These
highly inflexible and restrictive laws allow only select forms of ID, like driver’s licenses and non-driver’s IDs,
which 11 percent of voting-age Americans — or 21 million citizens — do not have.4 Studies also make clear
that those without photo IDs are disproportionately seniors, African-Americans, the poor, students, or
people with disabilities. Among older voters, 18 percent do not have the kind of photo IDs required by these
laws; for African-Americans, 25 percent; and for low-income voters, 15 percent.5 Three additional states
passed new voter ID requirements, albeit ones that are less rigid.
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Documentary Proof of Citizenship Laws: Three states passed laws to require documentary proof of
citizenship to register or to vote.6 These requirements — which at least 7 percent of voting-age Americans do
not have7 — fall particularly hard on women and low-income citizens. A full one-third of women do not have
citizenship documents with their current names and 12 percent of low-income individuals do not have such
papers available.8
Laws Making Voter Registration Harder: Six states passed various laws making it harder for citizens to
register to vote,9 but the most common were restrictions on voter registration drives.10 For example, in
Florida, for a full year, onerous new restrictions on drives shut down groups like the League of Women
Voters and Rock the Vote. These drives have historically played an extremely important role in getting people
registered so they can vote. In both 2004 and 2008, hundreds of thousands of Florida voters registered
through drives.11 Once the new law passed, many of those drives ground to a halt and many Floridians lost a
key opportunity to sign up. African-American and Latino citizens were especially hurt. Nationally, they
register through drives at twice the rate as whites.12 Elsewhere, new laws eliminated highly-popular Election
Day registration,13 and made it harder for people who have moved to stay registered to vote.14
Laws Reducing Early Voting Opportunities: After decades of states expanding early voting, for the first
time there were efforts across the country to reduce this method for enhancing voting opportunities.15 Five
states cut back on early voting, and some in ways that were most likely to make it harder for minorities to get
to the polls. For example, Ohio and Florida both eliminated early voting on the Sunday before the election —
a day on which African-American and Latino churches organized very successful pews to polls drives in 2008.
VOTING LAW CHANGES: ELECTION UPDATE | 3

A full one-third of citizens who voted early on the eliminated Sunday in Florida in 2008 were AfricanAmerican, even though African-Americans make up only 13 percent of the state’s citizen voting-age
population.16

Laws Making it Harder to Restore Voting Rights: Three states also made it harder to restore voting
rights for persons with past criminal convictions. The governors of Florida and Iowa both issued executive
orders reversing prior policies that increased opportunities to restore rights.17 And South Dakota passed a law
to disenfranchise persons who are on probation.
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B.

Purges and Challenges

The onslaught of new laws was only the start. As legislative sessions wound down, efforts picked up to
systematically purge voters from the rolls and challenge the eligibility of registered voters. These efforts
continued in the final months leading up to the November election, creating additional — often last-minute
and unforeseen — barriers to eligible, registered citizens.
Although regular list maintenance is an important tool for maintaining accurate voter registration lists, far too
frequently, after secretive and inaccurate purge programs, eligible voters show up to the polls and discover
their names have been removed from the voting lists.18 Federal law, to some extent, constrains states’ list
maintenance activities, including by prohibiting systematic efforts to purge the voter rolls within 90 days of a
federal election.
Colorado, Florida, and Texas, among other states, began to implement large-scale programs to remove
registered voters in the latter part of 2012.19 These attempts were wildly inaccurate and threatened to throw
thousands of eligible citizens off the rolls.
In Texas, in September 2012, a court blocked a last-minute massive purge of nearly 80,000 voters identified as
deceased shortly after hundreds of eligible living voters received removal notices.20 In Florida, Secretary of
State Ken Detzner announced he had a list of more than 180,000 potential non-citizens on the rolls,
necessitating a purge before the election. Under greater scrutiny, though, that list quickly dwindled to just
fewer than 3,000 voters targeted for removal. Within weeks of notices going out to those individuals, at least
500 confirmed their citizenship, including Bill Internicola, a 91-year-old World War II veteran who was born
in Brooklyn. By the time Florida was done refining its purge program, including the use of a federal data
system, it reported only about 200 potential non-citizens on the rolls. These names are still being checked.21
This pattern repeated in Colorado. Secretary of State Scott Gessler initially announced there were potentially
11,000 non-citizens on the rolls. That number dropped to just under 4,000, and then down to a list of only
141 people.22 With less than two weeks to the election, Gessler abruptly announced he found an additional
300 potential non-citizens.23 At the same time, private organizations including True the Vote, Judicial Watch,
and local citizen-led groups have threatened or filed lawsuits demanding purging of the voter rolls.24
In addition to purges, there has been an increase in mobilization of political groups to challenge voters at the
polls. In nearly every state, antiquated laws known as “challenger laws” allow private individuals to contest
the eligibility of a voter either before or on Election Day. The growing use of challenger laws in recent years
has exposed abuse that suppresses and intimidates eligible voters.25 This year, True the Vote and other groups
have announced large-scale plans to blanket the polls with challengers and poll watchers.26 It is not yet known
whether the current challenger plans will materialize on Election Day. Past efforts have targeted communities
of color, students, and voters with disabilities. Shortly before the 2004 presidential election in Ohio, for
instance, a local political party planned to station 3,500 challengers in select voting precincts. A court found
that under this scheme, 97 percent of first-time voters in majority-black precincts would have encountered
challengers at the polls compared to just 14 percent of first-time voters in majority-white precincts (see chart
on next page).27 Under scrutiny, the controversial plan was abandoned on Election Day.
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That’s the bad news. The good news is that, starting in 2012, this overwhelming series of attacks on voting
finally came to a halt.
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II.

THE PUSHBACK
The dramatic national effort to restrict Americans’ voting rights was met with an equally dramatic pushback
by citizens, voting rights groups (including the Brennan Center), courts, the Department of Justice, and
farsighted public officials. This pushback was largely successful: As of the date of this report, restrictive
voting measures have been blocked or blunted in 14 states. Specifically, for the 2012 elections:






Restrictive photo ID requirements have been blocked in Pennsylvania, South Carolina, Texas, and
Wisconsin, and vetoed in Minnesota, Missouri, Montana, New Hampshire, and North Carolina;
Punitive regulations of voter registration drives have been permanently blocked in Florida and vetoed
in Michigan;
Cutbacks to early voting have been blocked in Ohio and mitigated in Florida;
A law that required documentary proof of citizenship to register to vote has been blocked in Arizona;
and
Laws that would have cut back on voter registration opportunities have been repealed in Maine and
Ohio, and vetoed in Montana.28

In the end, the bulk of the most onerous laws that would have made it harder for Americans to vote will not
be in place for the 2012 elections. Of particular note, most of the voting restrictions adopted in swing states
will not be in effect in 2012. By and large, voters have won the battle over voting rights in 2012.
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How did this happen? The pushback has taken a variety of forms — from citizen-led repeal efforts, to
gubernatorial vetoes, to objections from the Department of Justice, to court cases. The most significant blow
to the movement to restrict voting this year has been the dramatic string of legal victories by citizens and
voter advocates, mostly in the past few months.

A.

Citizen-Led Repeal Efforts

In two states, citizens rallied around referendums to repeal new voting restrictions.
In Maine, citizens mobilized against a law passed in June 2011 to eliminate the state’s highly popular practice
of Election Day registration, which had been in place for nearly four decades. Political scientists credit
Election Day registration with increasing voter turnout by 3 to 6 percent.29 Immediately after the law passed,
a broad-based coalition of groups launched a campaign to “repeal” it via ballot initiative. In September 2011,
they submitted close to 70,000 signatures (well above the 57,277 needed) to the secretary of state’s office to
qualify the measure for a “People’s Veto,” a referendum process that placed a repeal of the newly passed law
on the November 2011 ballot.30 On November 8, 2011, citizens in Maine voted 60 percent to 40 percent to
restore Election Day registration in the state.31
In Ohio, citizens similarly organized to oppose an omnibus voting bill that Gov. John Kasich had signed into
law in July 2011. The law cut the early voting period, eliminated the state’s de facto same day registration week
during the early voting period, and barred county boards of election from mailing out return-paid absentee
ballots or applications, among other things.32
Just after the law’s passage, Fair Elections Ohio, a coalition of lawmakers, labor unions, church groups,
voting rights advocates, and concerned citizens, led by former Democratic Secretary of State Jennifer
Brunner, organized a petition drive to oppose the new law. In Ohio, if a referendum to repeal a law is
certified for the ballot, that freezes the law’s provisions until after the election. Ultimately, foes submitted
more than 307,000 signatures; after the state board of elections found some of the signatures deficient, they
submitted even more.33 In mid-December 2011, Secretary of State Jon Husted certified the referendum for
the November 2012 ballot.34
Reportedly because of the massive mobilization around the issue, on May 8, 2012, Ohio lawmakers voted
along party lines to repeal the new election law.35 (Of note, Republicans voted to repeal their own statute,
while Democrats wanted the referendum to proceed.) The referendum effort did not cover, and the
legislature did not repeal, another newly enacted law that would have cut the state’s early voting period and
eliminated early voting the weekend before the election. That was addressed by the courts, as discussed
below.

B.

Gubernatorial Vetoes and Resistance

In six states, governors vetoed restrictive voting laws that had been passed by state legislatures, and in one
more, gubernatorial resistance caused the legislature to soften a new law. Given the consistent partisan divide
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over laws making it harder to vote we documented in Voting Law Changes in 2012, it is not surprising that all
of the vetoes in 2011 were done at the hands of Democratic governors. By 2012, however, perhaps as a result
of public pressure, opposition to restrictive voting laws had spread beyond Democrats. In mid-2012, two
Republican governors pushed back on new voting restrictions, handing voters additional victories.

1. Voter ID
In rapid succession in May and June of 2011, Democratic governors in Minnesota, Missouri, Montana, New
Hampshire, and North Carolina vetoed restrictive laws passed by Republican legislatures that would have
required government-issued photo IDs to vote:






The Montana legislature passed H.B. 152 on April 25, 2011, and Gov. Brian Schweitzer vetoed it on
May 5, 2011.36
The Minnesota legislature passed S.F. 509 on May 21, 2011, and Gov. Mark Dayton vetoed it on
May 26, 2011.37
The Missouri legislature passed S.B. 3 on May 26, 2011, and Gov. Jay Nixon vetoed it on June 17,
2011.38
The North Carolina legislature passed H.B. 351 on June 16, 2011, and Gov. Beverly Perdue vetoed
it on June 23, 2011.39
The New Hampshire legislature passed S.B. 129 on June 8, 2011,40 and Gov. John Lynch vetoed it
on June 27, 2011.41

In New Hampshire, a second voter ID bill eventually became law. It is far less rigid than the one originally
proposed. The original bill (S.B. 129) would have required voters to present a photo ID issued by the U.S.
government or the state of New Hampshire, or a driver’s license from another state. Voters without
acceptable ID would not have had their votes counted unless they returned to a town clerk’s office within
two and a half days of the election with an acceptable photo ID, a waiver from the secretary of state, or an
affidavit of religious exemption. Lynch vetoed this bill, as well as a less restrictive voter ID bill (S.B. 289)
introduced in the following session.42 On June 27, 2012, however, the state legislature voted with two-thirds
majorities to override the veto of the second bill.43
Under the new law, New Hampshire citizens seeking to vote in person in the 2012 general election will now
have to show one of a variety of forms of photo ID — including a driver’s license, non-driver’s ID card, a
U.S. armed services ID card, and a student ID card — or else submit an affidavit of identity at the polls.
Beginning in September 2013, some of those forms of ID will no longer be accepted, though voters without
acceptable IDs will still be able to vote a ballot that will count after executing an affidavit of identity.
In Virginia, Republican Gov. Bob McDonnell surprised observers by similarly pushing back on restrictive
voter ID bills. In March 2012, Virginia lawmakers passed S.B. 144 and H.B. 9,45 which would have required
voters to present limited forms of photo IDs at the polls. These bills gave voters without those IDs on
Election Day one day to present them to election officials. Rather than signing the bills into law, on April 9,
2012, McDonnell introduced several amendments to soften the bills’ requirements and reduce their burdens
on voters without IDs. To explain his action, the governor cited a desire “to preserve [the] goal of preventing
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illegal voting while promoting voter participation, and making sure we do not stand in the way of legitimate
voting” and “to ensure that this legislation complies with the requirements of the Voting Rights Act of
1965.”46 The legislature rejected one of the governor’s proposed amendments — to require election officials
to count the provisional ballots cast by voters without accepted IDs if their signatures matched those on file
with the state — but adopted the remaining amendments.47 McDonnell signed the bills into law on May 18,
2012.48
Under the new law, Virginians will have to present IDs before voting at the polls, though acceptable IDs
include not only photo IDs but also a range of non-photo IDs, including a Virginia voter registration card
that is mailed to all registered voters. In his signing statement, McDonnell pledged to “ensure that no voter is
overly burdened by the provisions included in this legislation,” and to send “every voter in Virginia a free
voter card . . . to ensure they have at least one form of ID to bring with them to the polls.”49

2. Voter Registration and Other Restrictions
In two states, governors vetoed bills that would have made it more difficult to register to vote, among other
restrictions.
In Montana, as in Maine, the new Republican legislature passed a bill on April 5, 2011 that would have
eliminated Election Day registration in the state. Democratic Gov. Brian Schweitzer vetoed that bill on April
13, 2011, leaving Election Day registration in place.50
In Michigan, on July 3, 2012, Republican Gov. Rick Snyder vetoed several controversial bills that would
have made it harder to vote.51 S.B. 754 sought to impose unnecessary administrative burdens on voter
registration drives that would have hampered groups seeking to help register voters.52 S.B. 803 would have
required voters to affirmatively state they were citizens before receiving their ballots at the polling place, even
though they already affirmed citizenship when registering to vote.53 Voters who did not affirm their
citizenship a second time would be automatically challenged by election officials.54 Also vetoed, H.B. 5061
would have required a registered voter to check a repeat citizen affirmation box when applying for an
absentee ballot. Failure to do so would have resulted in the voter’s absentee ballot not being counted unless
she could specifically affirm her citizenship on Election Day.55

C.

Pushback in Legislatures

The political pushback against laws making it harder to vote did not only come from governors. In many
states where restrictive voting bills were expected to pass, community efforts helped prevent the legislature
from passing them in the first place. Overall, in 2011-12, 41 states introduced 180 bills restricting voting.
Only 25 of those bills in 19 states eventually passed (and many of those have been blocked since).
Nebraska was one state with a successful legislative pushback. There, legislators introduced a bill (L.B. 239)56
to require voters to present government-issued photo IDs to vote, as well as an amended bill that would have
let voters also present a voter registration card.57 A coalition of approximately two dozen organizations,
including Nebraskans for Civic Reform and the Nebraska Association of County Officials, held protests and
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rallies to voice their opposition to the bill,58 raised public arguments about the negative impact the bill would
have on voters and on the state’s treasury,59 and otherwise lobbied state legislators. The bill's backers could
not defeat a filibuster, falling three votes short on March 28, 2012.60

D.

Department of Justice Resistance

Throughout 2011, the Department of Justice was silent on the wave of restrictive voting laws in the states.
The Department’s voting rights law enforcement record during that period was also very sparse.61 But on
December 13, 2011, at a speech at the LBJ Library in Austin, Texas, Attorney General Eric Holder for the
first time expressed public concerns over the “state-level voting law changes” that Rep. John Lewis (D-Ga.)
had condemned as part of “a deliberate and systematic attempt to prevent millions of elderly voters, young
voters, students, [and] minority and low-income voters from exercising their constitutional right to engage in
the democratic process.”62 The attorney general said: “It is time to ask: what kind of nation — and what kind
of people — do we want to be? Are we willing to allow this era — our era — to be remembered as the age
when our nation’s proud tradition of expanding the franchise ended?”63
Ten days later, the Justice Department issued a letter objecting to South Carolina’s new photo ID law under
Section 5 of the federal Voting Rights Act.64 Since then, the Department also has objected to restrictive laws
in Texas and Florida. It has delayed and may challenge Mississippi's new law, as well. In some cases, it refused
to “preclear” changes; in others, it sought to block restrictions in court. In sum, the Department forcefully
stepped forward to protect voters’ rights.
Under the Voting Rights Act, certain states with a history of discrimination in voting must get approval — or
“preclearance” — from the Department of Justice or a federal court in Washington, D.C. before
implementing any changes to their voting laws or practices. The Department, in turn, is required to review all
state law changes submitted to it for approval, and to object to those changes unless the state can prove they
neither have the purpose nor the effect of worsening minorities’ position with respect to the franchise.
Based on the information submitted by South Carolina, the Department rejected its voter ID law, finding
that non-white voters were far more likely than white voters to lack accepted IDs.65 This objection prevented
South Carolina’s law from going into effect — unless and until a court found otherwise. Soon after, the
Palmetto State announced it would go to court to fight the Department’s determination — and to challenge
the constitutionality of a key provision of the landmark Voting Rights Act.66 At the Republican presidential
primary debate on Martin Luther King Day the next month, Texas Gov. Rick Perry praised South Carolina
for being “at war with this federal government” over the Voting Rights Act and the state’s voter ID law.67 On
February 7, 2012, South Carolina filed a lawsuit seeking judicial preclearance of its voter ID law, but omitted
its threatened challenge to Section 5 of the Voting Rights Act.68 (That provision was nonetheless challenged
by a number of other states and jurisdictions.)
While South Carolina’s lawsuit was pending, the Department objected to new voting laws from two other
states — Texas and Florida — both of which had also filed lawsuits seeking to preclear their laws under the
Voting Rights Act. On March 12, 2012, the Department objected to Texas’s strict photo ID law on the
ground that it disproportionately harmed the state’s minority voters.69 The Department found that, based on
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the data supplied by the state, between 604,000 and 795,000 registered Texans lacked IDs that would have
been accepted for voting under the new law, and that Latinos were between 46 percent and 120 percent less
likely than non-Hispanic voters to have state-issued photo IDs.70
In Florida’s case, the state withdrew its preclearance request before filing its lawsuit in federal court.
Nonetheless, as part of the litigation, the Department was required to take a position on whether the voting
law changes at issue — new restrictions on voter registration drives, cutbacks to early voting, and new
procedures for voters who move to new counties — comported with the Voting Rights Act. On March 20,
2012, the Department said the voter registration and early voting changes did not pass muster because they
disproportionately harmed minority voters.71
In each of these cases, the Department of Justice’s determination under Section 5 of the Voting Rights Act
was not the final word because all three states brought suit in federal court in Washington, D.C. The
Department’s role thus switched from decision-maker to litigant. In this capacity, too, the Department played
a critical part in blocking these new laws.
While the Department resisted some of the most onerous new voting laws, it did preclear the new voter ID
law in New Hampshire, which had been softened after the governor vetoed a more restrictive bill.72 (The new
law is described in Section III below.) The Department has not yet made a determination with respect to a
new voter ID law in Mississippi, but as a result of its review and request for additional information, the law
will not to be in effect for the 2012 elections.

E.

Court Victories

By far the most striking pushback against new voting restrictions has come through the courts. Virtually every
court to consider a law or policy restricting voting this past year found in favor of the voters. Overall, 11
court decisions in 8 states blocked or blunted new laws that would have made it harder for eligible
Americans to vote.


Wisconsin: In March of this year, two separate state courts blocked Wisconsin’s strict new photo ID
law on the ground that it violated the state’s constitution. One court found the new law unfairly
burdened citizens’ right to vote under the state constitution,73 and the other found the law was both
beyond the legislature’s powers and inconsistent with a state constitutional provision setting out the
exclusive qualifications for voting.74
Although those decisions are still being appealed, the law will not be in effect for the 2012 election.
The impact is significant: According to one court’s findings, approximately 221,975 eligible voters in
Wisconsin do not have IDs that would have been accepted under the new law.75 Other estimates are
even higher.76



Missouri: Also in March 2012, a state court in Missouri blocked an initiative to place a voter ID
constitutional amendment on the November 2012 ballot, ruling the language of the ballot initiative
was misleading.77 Because the Missouri Supreme Court struck down the state’s prior photo ID law as
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unconstitutional, voters will not have to show photo ID at the polls unless and until the state
constitution is amended to require such ID.


Arizona: On April 17, 2012, an expanded panel of the U.S. Court of Appeals for the Ninth Circuit
sitting en banc blocked an Arizona law, enacted several years earlier, requiring voters to provide
documentary proof of citizenship to register to vote. In a 7-2 decision written by a judge appointed
by President George W. Bush, the court found that Arizona’s law was inconsistent with the federal
Motor Voter law, which requires states to “accept and use” a uniform federal voter registration form,
delegates authority to a federal agency over that form, and seeks to streamline the registration process
nationally.78
As a result of this decision, Arizona’s proof of citizenship requirement is currently blocked. While the
law was in effect, tens of thousands of voters were denied registration because they did not provide
adequate proof of citizenship.79 On August 15, 2012, the U.S. Supreme Court agreed to review this
decision during the next term.



Florida (voter registration drives): On May 31, 2012, a federal court in Tallahassee preliminarily
blocked enforcement of the most onerous provisions of Florida’s new law restricting communitybased voter registration drives.80 The court found the law likely violated the First Amendment and
the federal Motor Voter law and noted that “allowing responsible organizations to conduct voter
registration drives — thus making it easier for citizens to register and vote — promotes
democracy.”81 After the parties reached a settlement agreement, on August 30, 2012, the court issued
a final order permanently removing restrictions on community-based voter registration drives.82
While the law was in effect, civic groups across the state — including plaintiffs the League of
Women Voters of Florida and Rock the Vote — had completely shut down their voter registration
drives. As soon as the law was blocked, drives resumed, registering thousands of Florida voters.83
Registration numbers, which had fallen statewide in the wake of the law, jumped up after the law was
enjoined in late May 2012, and August and September were the two months with the highest number
of new voter registrations in 2012.84



Florida (early voting): In a decision issued on August 16, 2012, a three-judge court in the District
of Columbia refused to preclear Florida’s new law cutting back on early voting days and hours under
the federal Voting Rights Act.85 The court found the state had not met its burden of showing that the
changes to early voting would not have a racially discriminatory effect on voters in Florida’s five
counties covered by the Act.86
As a result of this decision, Florida submitted an early voting plan for the five covered counties to
offer the same number of early voting hours as required by the prior law, which was equivalent to the
maximum permitted under the new law.87 Most of Florida’s largest counties, including Miami-Dade,
Broward, Orange, and Palm Beach, also followed suit.88 Most Florida voters, therefore, will face the
same number of early voting hours as in past elections, but those hours will be spread over fewer
days.
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Texas: On August 30, 2012, shortly after the Florida decision, another three-judge court in
Washington, D.C. rejected Texas’s strict photo ID law under the federal Voting Rights Act.89 The
court found the state had not met its burden of showing that the law would not have a discriminatory
effect against minorities. To the contrary, the court found the evidence showed that the costs of
obtaining qualifying ID “will fall most heavily on the poor and that a disproportionately high
percentage of African Americans and Hispanics in Texas live in poverty.”90
This decision means Texas’s voter ID law will not be in effect for the upcoming election or future
elections, although the lawsuit continues. (The court is now considering Texas’s argument that the
federal law at issue — Section 5 of the Voting Rights Act — is itself unconstitutional.) The impact of
this on Texas voters will be substantial, although the number of affected voters is difficult to
quantify.91 According to the original data provided by Texas, more than 604,000 registered voters
lack qualifying IDs.92



Pennsylvania: Pennsylvania’s highly restrictive new photo ID law was also blocked in large part by a
state court on October 2, 2012.93 The court had originally refused to enjoin the law under the state
constitution, crediting the state’s promises that it would be able to get conforming IDs into the
hands of all affected voters in time for the election. On September 18, 2012, however, the state
Supreme Court, in a 4-2 decision joined by the court’s three Republican members, vacated that
decision, finding that the trial court had relied too much on supposition, and that the state’s
implementation of a new photo ID law in the short term would violate the state constitution unless
“there will be no voter disenfranchisement” as a result of that implementation.94 The Court sent the
case back to the trial court, which, in turn, issued a temporary order prohibiting the state from
disenfranchising voters who do not have photo IDs in 2012.
Under this ruling, the state may still ask voters to present state-issued photo IDs at the polls in
November, but it must allow all voters, including those who do not have qualifying IDs, to vote by
regular ballot. After November, the injunction will be reconsidered. Although the number of affected
voters is disputed, as many as 758,000 registered Pennsylvanians may lack acceptable IDs, according
to the Pennsylvania Department of Transportation.95 The state itself conceded that at least tens of
thousands would be affected.



Ohio (early voting). On October 5, 2012, a federal appellate court — agreeing with the federal
district court below — blocked Ohio’s new law that significantly reduced opportunities for in-person
early voting.96 The suit had been brought by the Obama presidential campaign. Among other things,
the new rules prohibited early in-person voting for all citizens except for military service members
during the three days before Election Day. The court found the policy violated the U.S.
Constitution’s Equal Protection Clause. It held that the state could not justify its refusal to offer all
voters the same early-voting opportunity it already provided to military voters. The U.S. Supreme
Court rejected Ohio’s request for emergency relief.97
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As a result Ohio will offer early voting in the last three days before the election. This will significantly
benefit Ohio voters, especially African-Americans, who heavily take advantage of early voting. In
Ohio’s largest county, Cuyahoga, African-American voters accounted for 28.6 percent of the overall
vote but cast 77.9 percent of early in-person ballots. Overall, African-Americans were 26 times more
likely to vote early than white voters.98


Ohio (provisional ballots). Another appellate court decision, issued on October 11, 2012,
prohibited Ohio from refusing to count provisional ballots cast in the right polling place but wrong
precinct because of poll-worker error.99 The Sixth Circuit panel found that it was “fundamentally
unfair” to disqualify wrong-precinct ballots caused by poll-worker error, and blocked this policy
under both the Due Process and Equal Protection Clauses of the U.S. Constitution.100 After the case
was sent down to the federal district court, the ruling was expanded to cover all wrong-precinct
ballots that are the result of poll-worker error, even those cast at the wrong polling place.101
The potential impact of this decision is significant. In 2008, more than 14,000 wrong-precinct
provisional ballots were cast in Ohio.102 A closely disputed judicial race in 2010 turned on the
disposition of wrong-precinct provisional ballots.103



South Carolina: On October 10, 2012, another three-judge federal court in Washington, D.C. ruled
there was not enough time left to implement the state’s voter ID law for the 2012 general election
without significant disenfranchisement.104 The court did preclear the requirement for future elections,
but it clarified aspects of the law so that it “does not require a photo ID to vote.”105 Instead, South
Carolinians can continue to use their non-photo voter registration card after 2012, so long as the
voter signs an affidavit stating the reason for not having obtained a photo ID.106 The preclearance
going forward does not undermine the victory for voters. As Circuit Judge John Bates noted in his
concurring opinion, “Act R54 as now pre-cleared is not the R54 enacted in May 2011.”107 Instead,
the law was substantially mitigated both by the state’s expansive interpretation of an exception to the
photo ID requirement and by the state’s efforts to expand access to photo ID.
As a result of this decision, SC voters will not be required to provide photo ID in this year’s
elections, and going forward, they will have the ability to vote a valid ballot even if they do not have
approved photo IDs. This means that the 130,000 registered voters who were found to lack
acceptable photo IDs108 will be able to vote and to have their votes counted.

Taken together, these decisions dismantle the bulk of the most restrictive new voting laws that would have
been in place for the 2012 elections. The states that saw restrictive laws blocked or blunted by courts produce
half the electoral votes needed to win the presidency. Without the courts, millions of citizens would have
found it far harder to vote. This dramatically underscores the importance of the courts in protecting
Americans’ fundamental right to vote.
These decisions are noteworthy not only for their overall effect on voters but also for the sheer consistency
of their results. As noted, almost every court to have considered a law or policy making it harder to vote
blocked or mitigated it. There are exceptions. Most notably, a federal appeals court allowed severe restrictions
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on voter registration drives in Texas to stand; a state appeals court upheld Tennessee’s voter ID law in
October 2012. But voters have won the vast majority of cases, at least for now. This is true despite the fact
that the cases involved a variety of different legal claims and theories in different courts across the country.109
This is true regardless of the political backgrounds of the judges deciding the cases. This overwhelmingly
positive outcome stands in contrast to past election cycles, where litigation results have been more mixed.
What accounts for the remarkable string of litigation victories? In part, judges likely were struck by the scope
of potential disenfranchisement. Each of the court cases considered — and often sought to quantify — the
extent to which the laws at issue could prevent eligible citizens from voting. Where new laws were found to
have a disenfranchising effect, they were typically blocked or mitigated to prevent that effect. Courts have
also been sensitive to the fact that the wave of new voting restrictions generally runs counter to core
principles of American law, which tend to promote democracy and seek to fulfill the promise of political
equality espoused in the Declaration of Independence.
The decisions also suggest that courts are uncomfortable with what appears to be a push by some politicians
to manipulate rules so certain voters would find it particularly hard to participate. Although no decision found
improper motives behind new laws, courts did raise questions about legislators’ purposes. For example, Judge
Robert Hinkle in Florida questioned the state’s reason for requiring groups conducting voter registration
drives to submit completed forms to state officials within 48 hours of their being signed:
[T]he state has little if any legitimate interest in setting the deadline at 48 hours. The short deadline,
coupled with substantial penalties for noncompliance, make voter-registration drives a risky business.
If the goal is to discourage voter-registration drives and thus also to make it harder for new voters to
register, the 48–hour deadline may succeed. But if the goal is to further the state's legitimate interests
without unduly burdening the rights of voters and voter-registration organizations, 48 hours is a bad
choice.110
In Pennsylvania, the state Supreme Court raised serious questions during oral argument as to why the state
insisted on trying to rush through a last-minute implementation of a new photo ID law before a working
apparatus for issuing acceptable IDs was in place.111 That concern was reflected in the court’s decision, which
referenced the state’s “ambitious effort” to “bring the new identification procedure into effect within a
relatively short timeframe.”112
Regardless of the reasons, the results are unmistakable: Voters have largely won the litigation battles of 2012.
And, as discussed above, they have successfully fought back new voting restrictions in a variety of other ways
as well. The big story of this election cycle, therefore, is not just the massive legislative effort to cut back on
voting rights across the country — it is also the massive and surprisingly successful effort by voters to protect
their rights. But the job is not yet done.
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III.

THE DAMAGE DONE
A.

New Voting Restrictions In Effect For 2012

Despite these victories, voters are somewhat worse off than they were in 2010. Going into the 2012 election,
voters have been saddled with 18 new laws and executive actions in 13 states that make it harder for
eligible citizens to register and to vote.113 These states account for 165 electoral votes, or 61 percent of the
total needed to win the presidency.114 Also, as discussed below, the legal flux surrounding the laws that passed
but were blocked or blunted has contributed to increased confusion and uncertainty about election
procedures this year. This has the potential to further impact the 2012 election.

In short — despite the tremendous victories in public squares, statehouses, and courthouses — not all
damage has been averted. Following are the remaining voting restrictions that newly apply to millions of
eligible citizens.
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1. Laws Making It Harder to Register to Vote
Leading up to this election, new rules in four states make registering to vote harder, most notably by
tightening the rules for voter registration drives.


In Florida, for most of this election cycle, a new regulatory scheme imposed insurmountable
obstacles on community-based groups and large national nonprofits that have registered hundreds of
thousands of new voters in Florida for decades. Under the federal court order that blocked the law,
drives now have 10 days, instead of just 48 hours, to return forms, and the most onerous of the
previously-imposed registration and reporting requirements are no longer in force.115
Unfortunately, by the time the court acted, groups were left with only four months to register new
voters before the close of registration. Many of Florida’s largest and most well-established
nonpartisan voter registration drives were shut down, or severely handicapped, for an entire year.116
During that 12-month period, there were nearly 100,000 fewer new voter registrations in Florida
than there had been during the same period before the 2008 presidential election, according to our
analysis.117 This is a 14 percent decrease in the rate of new registrations from 2008 to 2012. A recent
scholarly study of the impact of Florida’s restrictions on voter registration found a similar rate of
decline in new registrations, noting an even greater drop in new registrations among voters aged 21
and younger.118



In Texas, the new rules cracking down on voter registration drives were particularly harsh. Although
Texas already regulated drives more severely than perhaps any other state, it enacted new changes to
make its laws even more restrictive. In particular, only residents of Texas who are eligible to vote can
participate in voter registration drives.119 This requirement effectively excluded major national voter
registration groups from conducting drives in Texas.120



Although Illinois also tightened its regulation of voter registration drives, its new rule is not nearly as
hurtful as those in Florida and Texas. Voter registration drives participating in the official volunteer
system now have less time to return collected applications to election officials.121 But this reduction
in time does not apply to groups only using the national mail-in voter registration form. Nonetheless,
participation in the official volunteer system is still common in Illinois because it is mandatory for
any drives collecting the state registration forms.122



Wisconsin also made registering to vote harder for new residents of the state. It changed its voter
eligibility requirements, by extending the minimum period of residency from 10 to 28 days.123

2. Voter ID
Of the five states enforcing new voter ID laws this November, only two impose strict photo ID
requirements. Others afford more flexibility, such as accepting a broader range of IDs or allowing an affidavit
of identity.
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In Kansas and Tennessee, where the laws are particularly rigid, registered voters will be required to
show government-issued photo identification at the voting booth. Of the two, Kansas accepts a
considerably broader range of photo IDs than does Tennessee. For example, in addition to a driver’s
license from any state, U.S. passport, or government employee ID, a state student ID card or state
public assistance ID card are acceptable.124 Voters without acceptable ID may vote a provisional
ballot, and in most cases they have six days to present acceptable ID to election officials to ensure
their votes are counted.125 Tennessee, on the other hand, expressly refuses to accept student IDs
from institutions of higher education.126 While certain individuals may qualify for the option of
executing an affidavit of identity at the polls,127 most voters without ID will have to cast a provisional
ballot and will have only two business days to provide acceptable ID.128 Thus, for the first time in
Kansas and Tennessee, eligible citizens who do not have the kind of ID required by these new laws
will bear the burden and costs of obtaining it, or else find themselves unable to cast a regular ballot
on Election Day.129 Others may simply be dissuaded from even registering or going to the polls
because they do not have, or cannot readily obtain, the necessary photo ID.



In contrast, New Hampshire, Rhode Island, and Virginia all give voters without photo IDs a
variety of options for having their votes counted. New Hampshire and Rhode Island both allow nonphoto IDs for 2012 elections and will start having photo ID requirements next year or later. New
Hampshire’s law will allow election officials to verify voters’ identity without strictly requiring one of
the forms of ID on the statutory list, and voters without ID may vote after executing an affidavit
attesting to their identity.130 In Rhode Island, voters who are unable to provide approved photo ID
will be allowed to vote a provisional ballot, which will be counted if the signatures on the ballot and
the voter’s registration match.131 And in Virginia, the list of acceptable IDs includes documents
without a photo that show the voter’s name and address, such as a utility bill, bank statement,
government check, or paycheck.132

3. Making it Harder to Restore Voting Rights
In three states, hundreds of thousands of citizens with past felony convictions will be left out of this election
and will find it difficult or impossible to restore their voting rights in the future.133


Florida and Iowa both reversed prior executive actions that made it easier for citizens with past
criminal convictions to restore their voting rights. In 2007, Florida Gov. Charlie Crist streamlined the
restoration process, and since then the voting rights of at least 150,000 Floridians were restored.134
But since Gov. Rick Scott turned back the rules last year, no voting rights have been restored in
Florida.135 Similarly in Iowa, although an executive order by then Gov. Tom Vilsack had restored the
voting rights of 80,000 persons with past convictions, in 2011, Gov. Terry Branstad revoked that
order. Now Iowa permanently disenfranchises all citizens after a criminal conviction.136



In 2012, South Dakota passed legislation to deny voting rights to persons with criminal convictions
who are on probation. This change compounded existing requirements that already required a person
to complete any term of incarceration or parole before the state would restore voting rights.137
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4. Reduced Early Voting Opportunities
This November there will be fewer opportunities to cast a vote early in Florida, Georgia, Tennessee, and
West Virginia.138 The scope of the reduction differs significantly among these four states, and the outcome of
the preclearance case in Florida has helped ameliorate the significant loss of heavily-used early voting days in
that state.
In Florida and West Virginia, cuts to early voting were fairly substantial. In Florida, in addition to eliminating
the first five days of early voting, counties lost the option of opening their polls on the last Sunday before the
election. In total, Florida went from an early voting period that could extend up to 14 days, to one that is only
eight days long.139 The preclearance decision mitigated this somewhat — by ensuring maximum hours were
offered in the five jurisdictions covered by the Voting Rights Act.140 And most large counties have established
hours close to the maximum for this election.141 West Virginia likewise dropped its early voting period to
less than two full weeks, reducing the 17 days previously available to 10 days.142 The reductions in Georgia
and Tennessee were less severe.143
Overall, how well voters will adjust to the loss of early voting days is an open question, but it is undisputed
that millions will need to do so. In Florida — which made one of the most dramatic cuts — nearly 1 million
voters in 2008 cast their ballots during the days that have been eliminated, which included the last Sunday
before Election Day.144 This will create difficulties and burdens for all Florida voters, but it is black voters
who will bear the brunt of constricted access to the polls. In 2008, black voters in Florida used the noweliminated first week of early voting at nearly twice the rate of white voters, and they relied on the last Sunday
at more than three times the rate of white voters.145
The popularity of early in-person voting among black voters is not unique to Florida. According to the
Census Bureau, early in-person voting by African-Americans in southern states nearly tripled from the 2004
to 2008, and was much higher than the rate among white voters in 2008.146 Scholars expect this trend to
continue.147 Notably, the new state laws reducing early in-person voting are all concentrated in southern
states.148

B.

The Collateral Damage: Confusion and Misinformation

In a typical year, confusion and misinformation often mar American elections. This year saw dozens of new
rules proposed, enacted, challenged, blocked, repealed, appealed, and postponed — all within months of a
major election. Ordinary problems could compound.
Most at risk for confusion: States where voter ID laws were blocked.
In Pennsylvania, for example, under the terms of the court’s injunction, voters may only be asked to show
photo ID at the polls during the November election, but voters without ID can still vote a regular ballot.
However, reports — including a legal petition for relief — document that voters were still receiving incorrect
information about ID requirements from state and local election officials just weeks before the election. The
state’s television advertisements telling voters to bring photo ID ran before and after the court’s ruling.149 As
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of mid-October, the state Department of Aging was sending mailings to thousands of seniors incorrectly
stating, “Voters are required to show photo ID on Election Day.”150 The Brennan Center discovered similar
misinformation on the official websites for two of the state’s largest counties.151 And a state newspaper
recently published an article misinforming voters that photo ID was still required.152 In Texas, election
officials sent every voter a card saying photo ID would be required “upon federal approval”153 — but never
sent a follow up note saying that approval had been denied.
Indeed, even absent inaccurate information directly from the state, it is well documented that voters are
frequently asked to show photo identification at the polls when state law does not require it. A leading
national study found that at least half of voters were asked for photo ID by poll workers, even in states
without ID requirements.154 Not all voters are asked to show ID. Poll workers ask far more minority voters
to show ID than their white counterparts.155
Voters may also be confused about when they can vote in states that trimmed early voting. In Ohio, whether
polls would remain open to all voters on the last three days of the early voting period was the subject of
litigation and remained an open question until as late as October 16.156 As lawsuits unfolded in Florida, it was
unclear until September how early voting changes would apply.157 Moreover, the terms under which Florida’s
early voting changes were ultimately precleared require the five counties covered by Section 5 of the Voting
Rights Acts to offer the maximum allowed hours each day, for a total of 96 hours of early voting.158 Other
counties, however, are not subject to this requirement. Those counties now have substantial discretion to
decide the specific hours they will be open each day.159 Fortunately, it appears most of the largest counties
will offer hours close to the maximum, thus cushioning the blow of lost days.160 But confusion may persist.
Finally, the eligibility of persons with prior criminal convictions is frequently a point of confusion for voters
and election officials alike. Too often, these citizens are not properly informed of their rights, even when they
remain eligible to vote (or have regained rights).161 And persons with past convictions who are in fact
properly registered to vote have been wrongly purged from the voter lists or challenged at the polls.162 These
problems are of particular concern this year in Florida, Iowa, and South Dakota where, for the first time in 15
years, states have taken actions to roll back rather than restore voting rights.163
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IV.

THE BATTLES TO COME
The national fight over voting rights will continue beyond November. We may be at a high water mark for
voter access today. Going forward, we not only have to defend the victories already won, but we also have to
stave off additional efforts to cut back on voting rights. The fight will play out in three main arenas: In the
courts, in the U.S. Supreme Court, and in statehouses across the country.

A.

In the Courts

First and foremost, many of the court victories won before this year’s elections are temporary. The final
decisions are those blocking Florida’s voter registration drive law, mitigating South Carolina’s voter ID law,
preventing Missouri’s photo ID ballot initiative from going onto the ballot, and preventing five Florida
counties from implementing reduced early voting hours. All of the other decisions are subject to further
review either on appeal or in the same courts. That means the outcomes could change.
These are the cases to watch:


Both Wisconsin state court decisions striking down the state’s strict photo ID law are subject to
further review by the state appellate courts. The state Supreme Court refused to hear the case on an
expedited basis before the election.164 But both cases are currently before the state Court of Appeals
and arguments are expected after the election.165 (Because the cases are based on claims that the law
violates the state constitution, they will not be subject to additional review in the U.S. Supreme
Court.)



Both federal appeals court decisions relating to Ohio — covering provisional ballots and early voting
— are subject to review by the U.S. Supreme Court. With the support of attorneys general from 15
other states, Ohio asked the Supreme Court for, and was denied, emergency relief from the early
voting decision.166 But Ohio may still file petitions for review in both cases that would be considered
on a regular timeline.



Litigation continues in the federal court case that permanently blocked Texas’s photo ID law.
Although the court already found that Texas cannot justify its new law under Section 5 the federal
Voting Rights Act, the Lone Star State has argued that the provision itself is unconstitutional. The
court is therefore now considering the constitutionality of that landmark federal law. Both the court’s
initial ruling on the preclearance and its upcoming ruling on the Voting Rights Act can be appealed
to the U.S. Supreme Court.



Litigation is also ongoing in the state court case that blocked Pennsylvania’s photo ID law for the
2012 elections. The law is blocked only for the 2012 elections;167 it will be in effect in future years
unless the court decides to permanently block it. Even if the court upholds the law, Pennsylvania’s
voters will be better off as a result of the litigation. Beforehand, the process to obtain state-issued
photo ID in Pennsylvania was, according to the state Supreme Court, “a rigorous one” that was not
consistent with principles of “liberal access.”168 Recognizing that, during the course of the litigation,
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Pennsylvania created a new form of free state-issued photo ID that is much easier to obtain and will
be accepted for voting.169 That ID was created only at the end of August, so it remains to be seen
whether it will significantly mitigate the disenfranchising effect of Pennsylvania’s voter ID law.170

B.

In the U.S. Supreme Court

The high court will hear two major cases next term that could substantially undermine legal protections for
voters. The outcome of these cases may affect whether or not voters have any recourse in the courts to
challenge discriminatory laws that make it harder for eligible Americans to vote.
The first case, Gonzalez v. Arizona, addresses Arizona's law that required individuals to produce documentary
proof of their citizenship in order to vote. The Ninth Circuit Court of Appeals found that the state law was
inconsistent with the National Voter Registration Act of 1993, a federal statute commonly referred to as
“Motor Voter.” It applied a special “preemption” analysis applicable to laws, like Motor Voter, enacted under
Congress’s authority under the U.S. Constitution’s Elections Clause. The Supreme Court will consider both
how the Motor Voter law works, and when a federal election law preempts a state law. If the Court
overreaches, it could threaten Congress’ core power to enact uniform federal election laws.
Although no case is docketed yet, the Supreme Court will likely rule on the constitutionality of Section 5 of
the Voting Rights Act next term. This landmark civil rights law is widely acknowledged as being responsible
for dismantling Jim Crow. It ensures that every American enjoys an equal opportunity to vote, regardless of
race. It is among the few tools citizens have to fight back against discriminatory voting laws. It is also the
main reason that voter ID laws in Texas and South Carolina, as well as early voting restrictions in five Florida
counties, will not be in effect this election.
Six years ago, Congress voted by overwhelming bipartisan majorities to renew Section 5, saying the law was
still needed to prevent discrimination in the voting system. The vote was unanimous in the Senate and 290-33
in the House. President George W. Bush signed it into law. Over the past two years, however, as states were
passing laws making it harder to vote, seven states and localities asked courts to invalidate Section 5.171 Of the
suits that are still pending, the ones brought by Shelby County in Alabama, Kinston in North Carolina, and
the state of Texas are the most likely to reach the Supreme Court. A three-judge federal court in Washington,
D.C. upheld the constitutionality of Section 5 in a strong and thorough opinion in the Shelby County case,
and the Court is reportedly considering before the election whether to take up that case. Three years ago, in a
case brought by a public utility in Northwest Austin, several Justices questioned the continuing constitutional
validity of Section 5.172 That case predated new developments that strengthen the case for the law’s
constitutionality, but it nonetheless raises serious concerns.
At stake: One of the most effective legal tools for ensuring equality in the voting process and the most
significant bulwark against discriminatory new voting laws. As Judge Bates found in the case blocking South
Carolina’s voter ID law, Section 5 plays a vital role in staving off discriminatory voting changes. He explained,
“[w]ithout the review process under the Voting Rights Act, South Carolina's voter photo ID law certainly
would have been more restrictive.”173
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C.

In the Statehouses

The past two years saw a sharp spike in harsh new bills to curb voting. This baleful trend was already well
underway before 2011, and will likely continue.174 Indeed, while 25 bills restricting voting passed into law over
the past two years, 180 were introduced; and many are expected to come back in the next legislative session.
Of particular concern are the nine bills that passed but were vetoed in six states. The battle over voting rights
will thus resume in statehouses across the country next year.
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CONCLUSION
In the wake of a massive wave of new laws that could have made it harder for millions of Americans to vote
this year, voters have largely stood their ground. They have managed successfully to push back against the
bulk of the most restrictive new laws, ensuring that far fewer voting restrictions will be in place for the 2012
elections. The most significant assault on voting rights in decades has thus been seriously blunted.
Although the election will soon be over, the fights over voting rights will, unfortunately, continue. Many of
the battles won in 2012 will be refought in 2013. Court cases in Pennsylvania, Wisconsin, Texas, and Ohio are
ongoing. The U.S. Supreme Court is taking up voting issues. And state legislators across the country are
gearing up to introduce new restrictive voting laws. Americans cannot yet rest easy.
But Americans can learn from the battles over voting rights in 2012. We can learn the importance of strong
national laws protecting voting rights, like the federal Voting Rights Act and the Motor Voter law, both of
which made a big difference this year. We can learn the importance of strong courts to enforce those rights.
And we can learn that enough is enough.
It is simply not acceptable to be fighting over vote suppression in 2012. It is not acceptable for politicians to
try to fix the rules of the game in a way that makes it harder for some groups of Americans to have their say.
Americans deserve a voting system that is free, fair, and accessible, but partisan voting wars threaten that
ideal. To move past those wars, we need to focus on reforms that improve the system, not ones that game it.
We need to better use technology to achieve that goal. And we particularly need to modernize our voter
registration system to enhance both access and integrity.
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