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February 20, 1998
Re: NRL C Objectionsto the Snowe-Jeffords Amendment

Dear Senator:

We write to rebut |etters from the Nationa Right to Life Committee (NRLC), dated February 17
and February 20, 1998, in opposition to the Snowe-Jeffords Amendment to the McCain-Feingold Bill.
NRLC mischaracterizes what the Snowe-Jeffords Amendment would achieve and misrepresents
conditutional doctrine. The Amendment wouldnot restrict the ability of advocacy groups such as
NRLC to engage in either issue advocacy or electioneering. Butit would prevent them from (1)
hiding from the public the amountsthey soend on the most blatant form of €l ectioneering; (2) keeping secret
the identities of thosewho bankroll their e ectioneering messages with large contributions; and (3) funndling
fundsfrom bus ness corporations and labor unionsinto eectioneering. These goals, and the meansused
to achieve them, are constitutionally permissible.

What the Snowe-Jeffords Amendment Would Do
The Snowe-Jeffords Amendment gpplies only to advertisements that condtitute the most blatant
form of dectioneering. 1f an ad does not satisfy every one of the following criteria, none of the
restrictions or disclosure rules of the Snowe-Jeffords Amendment would be triggered:

C Medium: The ad must be broadcast on radio or television.

C Timing: The ad must be aired shortly before an election -- within 60 days before a general
election (or specia eection) or 30 days before a primary.

C Candidate-Specific: The ad must mention a candidate’s name or identify the candidate
clearly.

C Targeting: The ad must betargeted at votersin the candidate’ s state.

C Threshold: The sponsor of the ad must spend more than $10,000 on such dectioneering ads
in the calendar year.

If, and only if, an dectioneering ad meets dl of the foregoing criteria, do the following rules gpply:



Restriction: The dectioneering ad cannot be paid for directly or indirectly by funds from a
busness corporation or labor union. Individuals, PACs, and most nonprofits can engage in
unlimited advocacy of the sort covered by the Snowe-Jeffords Amendment. The Amendment
would prohibit these advocacy groups from financing their eectioneering ads with funds from
business corporationsor labor unions. Sinceitisaready illegd for business corporationsand labor
unions to engage in eectioneering, these limitations are intended to prevent evason of otherwise
vaid federd redrictions.

Disclosure: The sponsor of an dectioneering ad must disclosethe amount spent and theidentity
of contributors who donated more than $500 toward the ad. This requirement is necessary to
prevent contributors from evading federd reporting requirements by funneling contributions
intended to influence the outcome of an eection through advocacy groups.

The NRLC’s Misrepresentations
About the Snowe-Jeffords Amendment

The NRLC has so completely distorted the effect of the Snowe-Jeffords Amendment with false

and mideading dlegations that it isimportant at the outset to set the record sraight.

C

The Amendment would not prohibit groups such as NRLC from disseminating
electioneering communications. Instead, it would merdly require the NRLC to disclose how
much it is spending on electioneering broadcasts and who is bankrolling them.

The Amendment would not prohibit NRL C and othersfrom accepting corporate or |abor
funds. If it wished to accept corporate or |abor funds, it would Ssmply haveto take stepsto ensure
that those funds could not be spent on blatant € ectioneering messages.

NRLC and similar organizationswould not haveto create a PAC or other separate entity
in order toengagein thetypes of electioneering covered by the Amendment. Rather, they
would smply have to deposit the money they receive from corporations and unions (or other
restricted sources) into separate bank accounts.

The Amendment would not bar or require disclosure of communications by print media,
direct mail, or other non-broadcast modes of communication. NRLC and similar advocacy
groups would be able to organize their members or communicate with the public at large through
mass communications such as newspaper advertisements, mass mailings, voter guides, or
billboards, to the same extent currently permitted by law. There is no provision in the current
version of the Snowe-Jeffords Amendment that changes any of the rules regarding those non-
broadcast forms of communication.

The Amendment would not affect the ability of any organization to “ urge grassroots
contactswith lawmakers regarding an upcoming votein Congress.” The Amendment has



no effect on abroadcast directing the public, for example, to “ Urge your congressman and senator
to vote againgt [or ‘in favor of'] the McCain-Feingold bill.” The sponsor could even give the
telephone number for the audience to call. And the ad would be free from dl the Amendment’s
new disclosurerules and sourcerules-- even if thead isrunthe day beforethe dection. By smply
declining to name *“ Congressman X” or “Senator Y,” whose eection isimminent and the outcome
of which NRLC presumably does not intend to affect, NRLC could runitsissue ad free from both
the minima disclosure rules and the prohibition on use of business and union funds.

C The Amendment’ sdisclosurerulesdo not requireinvasive disclosure of all donors. They
require disclosure only of those donors who pay more than $500 to the account that funds the ad.

C The Amendment would not require advance disclosure of the contents of an ad. Itwould
require disclosure only of the amount spent, the sources of the money, and the identity of the
candidate whose e ection is targeted.

Basic Constitutional Principles

NRLC is smply mistaken in suggesting that the minima disclosure rules and the redtrictions on
corporate and union dectioneering contained in the Snowe-Jeffords Amendment are uncondtitutiond. The
Supreme Court has made clear that, for congtitutional purposes, eectioneering is different from other
speech. See FEC v. Massachusetts Citizens for Life 479 U.S. 238, 249 (1986). Congress has the
power to enact campaign finance laws that constrain the spending of money on eectioneering in avariety
of ways, even though spending on other forms of politica goeech is entitled to absolute First Amendment
protection. See generally Buckley v. Valeo, 424 U.S. 1 (1976). Congressis permitted to demand that
the sponsor of an e ectioneering message disclose the amount spent on the message and the sources of the
funds. And Congressmay prohibit corporations and |abor unionsfrom spending money on e ectioneering.
Thisis black letter congtitutiond law about which there can be no serious dispute.

There are, of course, limitsto Congress's power to regulate eection-related spending. But there
aretwo contextsin which the Supreme Court has granted Congressfreer reign to regulate. First, Congress
has broader latitude to require disclosure of eection-rel ated spending than it doesto restrict such spending.
SeeBuckley, 424 U.S. at 67-68. 1n Buckley, the Court declared that the governmenta intereststhat justify
disclosure of eection-related spending are consderably broader and more powerful than those justifying
prohibitions or restrictions on dection-related spending. Disclosure rules, the Court opined, in contrast to
spending regtrictions or contribution limits, enhance the information availableto the voting public. Plus, the
burdens on free speechrightsarefar less significant when Congress requires disclosure of aparticular type
of spending than when it prohibits the spending outright or limits the funds that support the speech.
Disclosure rules, according to the Court, are “the least restrictive means of curbing the evils of campaign
ignorance and corruption.” Thus, evenif certain palitical advertisements cannot be prohibited or otherwise
regulated, the speaker might ill be required to disclose the funding sources for those ads if the
governmenta judification is sufficiently strong.



Second, Congress hasalong record, which has been sustained by the Supreme Court, of imposing
more onerous spending restrictions on corporations and labor unions than on individuds, politica action
committees, and associations.  Since 1907, federd law has banned corporations from engaging in
eectionesring. See 2 U.S.C. ™ 441b(a). In 1947, that ban was extended to prohibit unions from
eectioneering aswdll. 1d. Asthe Supreme Court has pointed out, Congress banned corporate and union
contributions in order “to avoid the deleterious influences on federd eections resulting from the use of
money by those who exercise control over large aggregations of capitd.” United States v. UAW, 352
U.S. 567, 585 (1957). Asrecently as1990, the Court reaffirmed thisrationadle. See Austin v. Michigan
Chamber of Commerce, 491 U.S. 652 (1990); FEC v. National Right to Work Committee, 459 U.S.
197 (1982). The Court emphasized that it is perfectly condtitutiona for the State to limit the electora
participation of corporations because “[s|tate law grants [them] specid advantages -- such as limited
ligbility, perpetud life, and favorable treetment of the accumulation of and distribution of assets” Austin,
491 U.S. a 658-59. Having provided these advantages to corporations, particularly business
corporations, the state has no obligation to “permit them to use ‘resources amassed in the economic
marketplace' to obtain ‘an unfair advantage in the political marketplace.’” (quoting MCFL, 479 U.S. at
257).

The Snowe-JeffordsAmendment buil dsupon thesebedrock princi ples, extending current regul ation
cautioudy and only in the areas in which the First Amendment protection is a its lowest ebb.

Congress|sNot Stuck with “Magic Words”

The Supreme Court has never held that there is only a single condtitutionaly permissible route a
legidature may take when it defines “electioneering” to be regulated or reported. The Court has not
prescribed certain “magic words’ that are regulable and placed dl other dectioneering beyond the reach
of any campaign finance regulation. NRLC's argument to the contrary is based on a fundamental
misreading of the Supreme Court’ s opinion in Buckley v. Valeo.

In Buckley, the Supreme Court reviewed the condtitutiondity of the Federa Election Campaign
Act (FECA). Onesection of FECA imposed a$1,000 limit on expenditures“relativeto aclearly identified
candidate,” and another section imposed reporting requirementsfor independent expenditures of over $100
“for the purpose of influencing” afedera dection. The Court concluded that these regulations ran afoul of
two congtitutiona doctrines-- vagueness and overbreadth-- that pervade First Amendment jurisprudence.

The vagueness doctrine demands precise definitions. Before the government punishes someone --
especidly for speech -- it must articulate with sufficient precison what conduct is lega and what isillegd.
A vague or imprecise definition of eectioneering might “chill” some politica speakers who, dthough they
desre to engagein discussions of politica issues, may fear that their speech could be punished.

Evenif aregulationisarticulated with greet clarity, it may still be struck asoverbroad. A redtriction
that covers regulable speech (and does so clearly) can be struck if it sweeps too broadly and covers a
substantid amount of congtitutionally protected speech aswell. But under the overbreadth doctrine, the



provison will be upheld unlessits overbreadth is substantia. A challenger cannot topple a statute Smply
by conjuring up a handful of gpplications that would yield uncongtitutiond results.

Given these two doctrines, it is plain why FECA’s clumsy provisions troubled the Court. Any
communication that so much as mentions a candidate -- any time and in any context -- could be said to be
“reativeto’ the candidate. And it isdifficult to predict what might “influence’ afederd eection.

The Supreme Court could have smply struck FECA, leaving it to Congressto devel op anarrower
and more precise definition of eectioneering. Instead, the Court intervened by essentidly rewriting
Congress's handiwork itself. In order to avoid the vagueness and overbreadth problems, the Court
interpreted FECA to reach only funds used for communications that “expressy advocate’ the eection or
defeat of aclearly identified candidate. In an important footnote, the Court provided some guidance on
how to decide whether acommunication meetsthat description. The Court stated that itsrevision of FECA
would limit the reach of the statute “to communications containing express words of advocacy of eection
or defeat, such as‘votefor,” ‘dect,’ *support,’ ‘cast your balot for,” * Smith for Congress,” ‘vote againgt,’
‘defeet,” ‘reject.’” Buckley, 424 U.S. at 44 n.52.

But the Court emphatically did not declarethat dl legidatures were stuck with these magic words,
or words like them, for dl time. To the contrary, Congress has the power to enact a Satute that defines
electioneering in a more nuanced manner, aslong asits definition adequately addresses the vaguenessand
overbreadth concerns expressed by the Court.

Any moreregtrictive reading of the Supreme Court’ s opinion would be fundamentally a oddswith
the rest of the Supreme Court’ s First Amendment jurisprudence. Countless other contexts-- including libel,
obscenity, fighting words, and labor elections -- cal for ddlicate line drawing between protected speech
and speech that may be regulated. In none of these cases has the Court adopted a smpligtic bright-line
approach. For example, in libel cases, an area of core First Amendment concern, the Court has rejected
the smple bright-line gpproach of impasing liability based on the truth or falsity of the statement published.
I nstead the Court has prescribed an andyssthat examines, among other things, whether the speaker acted
with reckless disregard for the truth or falsity of the statement and whether a reasonable reader would
percelve the statement as stating actud facts or merely rhetorical hyperbole. See, e.g., Milkovich v.
LorainJournal Co., 497 U.S. 1, 14-17 (1990). Smilarly, inthecontext of union representation elections,
employersare permitted to make“predictions’ about the consequences of unionizing but they may not issue
“threats.” The courts have devel oped an extensive jurisprudence to distinguish between the two categories,
yet the fact remainsthat an employer could harbor considerable uncertainty asto whether or not thewords
heisabout to utter are sanctionable. The courtsare comfortablewith the uncertainty of these testsbecause
they have provided certain concrete guidelines.

Inno areaof First Amendment jurisprudence hasthe Court mandated amechanica test that ignores
ether the context of the speech a issue or the purpose underlying the regulatory scheme. In no area of
First Amendment jurigprudence hasthe Court held that the only condtitutiondly permissbletest isonethat
would render the underlying regulatory scheme unenforceable. 1t isdoubtful, therefore, that the Supreme



Court in Buckley intended to single out eection regulations as requiring amechanica, formulaic, and utterly
unworkable test.

The Snowe-Jeffords Amendment’s
Prohibition is Precise and Narrow

The Snowe-Jeffords Amendment presents adefinition of eectioneering carefully crafted to address
the Supreme Court’ sdua concernsregarding vagueness and overbreadth. Becausethetest for prohibited
electioneering is defined with great clarity, it satisfies the Supreme Court’s vagueness concerns.  Any
sponsor of a broadcast will know, with absolute certainty, whether the ad depicts or names a candidate,
how many days before an dection it is being broadcast, and what audience is targeted. There is little
danger that asponsor would mistakenly censor its own protected speech out of fear of prosecution under
such aclear standard.

The prohibitionisaso so narrow that it easly satisfies the Supreme Court’ s overbreadth concerns.
Any speech encompassed by the prohibition is plainly intended to convince voters to vote for or againgt
a particular candidate. A sponsor who wishes smply to inform the public at large about an issue
immediately before an eection could readily do so without mentioning a specific candidate and without
targeting the message to the specific voters who happen to be dligible to vote for that candidate. It is
virtudly impossible to imagine an example of abroadcast that satisfiesthis definition even though it was not
intended to influence the dection in a direct and substantial way. Though a fertile imagine might conjure
up afew counter-examples, they would not make the law substantially overbroad.

The careful crafting of the Snowe-Jeffords Amendment stands in stark contrast to the clumsy and
sweeping prohibition that Congress originaly drafted in FECA. Unlike the FECA definition of
electionearing, the Snowe-Jeffords Amendment would withstand condtitutiona challenge without having
to resort to the device of narrowing the statute with magic words. Congress could, if it wished, gpply the
basic rulesthat currently govern dectioneering to al spending that fals within this more redigtic definition
of dectioneering. Congress could, for example, declare that only individuas and PACs (and the most
grassroots of nonprofit corporations) could engage in eectioneering that fals within this broadened
definition. It could impose fundraising redtrictions, prohibiting individuas from pooling large contributions
toward such eectioneering.

But, of course, the Snowe-Jeffords Amendment does not go that far. Theflat prohibition gpplies
not to advocacy groups like NRL C, but only to business corporations and labor unions -- and to the sorts
of nonprofits that are dready severdly limited in their ability to lobby. The expansion in the definition of
electionesring will not congtrain NRLC from engaging in grassroots advocacy or spending the money it
raises from its members for eectioneering purposes. An individud, any other group of individuds, an
association, and most nonprofit corporations can spend unlimited funds on eectioneering that fals within
the expanded definition and can raise funds in unlimited amounts, 0 long as they take care to insulate the
funds they use on eectioneering from funds they collect from business corporations, labor unions, or
business activities. Since al corporations and labor unions receive reduced First Amendment protection



in the electioneering context -- remember, they can be flatly barred from eectioneering at dl -- the
gpplication of the new prohibition only to labor unions and certain types of corporation is certainly
condtitutiond.

The Extended Disclosure Requirement

NRLC incorrectly argues that the Snowe-Jeffords Amendment’ s disclosure requirementsinfringe
on the public’s First Amendment right to engage in secret eectioneering. In short, thereis not such right.
InMclntyrev. Ohio Elections Commission, 115 S, Ct. 1511 (1995), the Court was careful to distinguish
the anonymous pamphl eteering againg areferendum at issuein that case from the disclosure rulesgoverning
electioneering for or againg a particular candidate for office that were permitted in Buckley. Smilarly,
NRLC improperly rdieson NAACP v. Alabama, 357 U.S. 449 (1958), which recognizes alimited right
of anonymity for groupsthat have alegitimatefear of reprisd if their membership listsor donorsare publicly
disclosed. NRLC, like any other group, may be entitled to an exemption from dectioneering disclosure
lawsif it can demondtrate a reasonable probability that compelled disclosure will subject its members to
threats, harassment, or reprisals. See Mcintyre, 112 S.Ct. at 1524 n.21. But the need for these kinds of
limited exceptions certainly do not make the generd disclosure rules contained in Snowe-Jeffords
uncondtitutiond.

Since the new prohibition in the Snowe-Jeffords Amendment does not gpply to the funds of
individuals, associations, or most nonprofit corporations, the First Amendment implications for them are
diminished. They will Smply be required to report their spending on speech that falswithin the broadened
definitionof eectioneering, just asthey currently must report the sources and amounts of their independent
expenditures. They would be required to disclose the cost of the advertisement, adescription of how the
money was spent, and the names of individua swho contributed more than $500 towardsthe ad. Contrary
to the NRLC's clam, they will never be required to disclose in advance any ad copy that they intend to
ar.

The overbreadth and vagueness rules are particularly strict when applied to rules that restrict
speech -- such asthe aspect of the Snowe-Jeffords Amendment that bars business corporations and |abor
unions from spending any funds on dectioneering. But, as the Supreme Court has observed, disclosure
rules do not restrict peech sgnificantly. Disclosure rules do not limit the information that is conveyed to
the electorate. To the contrary, they increase the flow of information. For that reason, the Supreme Court
has made clear that rulesrequiring disclosure are subject to less exacting condtitutiond stricturesthan direct
prohibitions on spending. See Buckley, 424 U.S. a 68. There is no congtitutiond bar to expanding the
disclosure rulesto provide accurate information to voters about the sponsors of ads indisputably designed
to influence their vote.

Conclusion



The Snowe-Jeffords Amendment is a senditive and sensible gpproach to regulating spending that
has made a mockery of federal campaign finance laws. It regulates in the two contexts -- corporate and
union spending and disclosure rules -- in which the Supreme Court has been most tolerant of regulation.
The provisons are aufficiently clear to overcome cdams of uncongtitutiona vagueness and sufficiently
narrow to dlay overbreadth concerns. The Amendment will not restrict the ability of advocacy groupssuch
as NRLC to engage in either issue advocacy or eectioneering, but it will subject their eectioneering
gpending to federd disclosure requirements, which is congtitutionaly permissible.
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