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Interest of Amici Curiae

Amici are sixty-two former prosecutors who submit this brief because

of their lifelong dedication to ensuring that our criminal justice system in

New York is fair.

As former state and federal prosecutors in New York, amici have all

had substantial responsibility for making critical decisions about whether

and how to prosecute cases. Many have held positions of leadership in

developing and guiding their offices' policies on prosecution, as described in

greatü detail in the appendix to this brief.

For example, Robert M. Morgenthau served as New York County's

District Attorney for more than thirty years, and as the United States

Attorney for the Southern District of New York for almost ten years. Joseph

Jaffe served as the District Attomey for Sullivan County, and Peter L.

Zimroth was Corporation Counsel for New York City, where he was

responsible for overseeing all of the City's juvenile prosecutions in family

court. Michael A. Battle served as the United States Attorney for the

Western District of New York,Zachary W. Carter served as the United

States Attomey for the Eastern District of New York, and Robert B. Fiske,

Jr., John S. Martin, and Otto G. Obermaier all served as United States



Attorneys for the Southem District of New York. James E. Johnson served

as the Under Secretary ofthe Treasury for Enforcement, where he oversaw

the operations of the Bureau of Alcohol, Tobacco & Firearms, the Secret

Service, the United States Customs Service, and the Office of Foreign Assets

Control.

Amici are all committed to the principle that the overarching goal for

every prosecutor is to secure just results, and they are passionate about the

importance of preserving the integrity of the criminal justice system. Amici

understand firsthand that the work of prosecutors in obtaining just results is

directly undercut when individuals facing prosecution receive inadequate

defense services. They are deeply concemed about the damage to the

judicial system and public confidence that results from every victory

attained against a defendant whose legal representation is deficient.

Amici believe that this suit can and should proceed in a manner that is

fair to the State, to the Plaintiffs, to all other criminal defendants, and to the

cause ofjustice. They respectfully submit that it is critically important to

prosecutors, as well as to all other participants in the justice system, that the

New York courts hear and adjudicate the Plaintiffs' claim that deficiencies

in five counties' systems for providing indigent defense services threaten to



deprive criminal defendants oftheir constitutional right to effective

assistance of counsel.

Summary of the Argument

The courts of New York can and should adjudicate the Plaintiffs'

challenge to the deficiencies in the provision ofindigent defense services in

five New York counties that threaten to deprive indigent defendants oftheir

constitutional right to effective assistance of counsel. As the Plaintiffs have

shown, it is the province ofthe judiciary to protect and enforce individuals'

constitutional rights, and thejudiciary has a particularly strong duty to act

here, where the alleged constifutional deficiencies threaten the integrity of

the judicial system and its very capacity to render justice.

Amici submit this brief to elaborate on these points from their special

perspective as former prosecutors.l As set forth in the complaint,

individuals charged with crimes in the five counties are regularly denied

counsel at critical stages oftheir proceedings, and far too many defense

counsel for the indigent in these counties lack adequate training and

supervision, fail to maintain contact with clients, fail to confer with clients to

enable them to make informed decisions about their cases, and fail to

I Amici refer the Court to the Plaintiffs' merits briefs for a fuIl analysis of the issues
raised by the Appellate Division's majority opinion and by the State.



investigate and prepare clients' cases. Deficiencies of this nature undermine

the critical role that prosecutors perform in assuring that the criminal justice

system operates in a fair and effective manner to produce just outcomes that

inspire public confidence.

Adjudication of the Plaintiffs' claims is essential to the preservation of

the prosecutors' role and to the operation of the criminal justice system as a

whole. Recognizing the judicial system's strong interest in correcting

deficiencies that undermine the integrity of criminal proceedings, courts in

New York and elsewhere have found similar challenges to inadequate

defense services to be justiciable. The same wisdom should guide this

Court.

Amici also urge the Court to reject the State's additional arguments

against justiciability. Contrary to the State's assertion, post-conviction

review in individual cases cannot cure the damage done by the systemic

failures in indigent defense services in the five counties. Nor does this

lawsuit pose a threat to the integrity of criminal proceedings. Through

proper trial management and the appropriate crafting of findings and

remedies, this civil action can be adjudicated in a manner that is fair to the

State, to the Plaintiffs, to all other criminal defendants, and to the cause of

justice.

4



Argument

L The defÏcient system for defending the indigent alleged in the
complaint undercuts the work of prosecutors and damages the
integrity of the criminal justice system.

The alleged deficiencies in the five counties' provision of indigent

defense services undercut the ability ofprosecutors to effectively perform

their role in the justice system. When defendants lack representation during

critical stages of their proceedings, or when they receive representation from

counsel who lack necessary training and supervision, fail to maintain any

contact with defendants, fail to confer with defendants to enable them to

make informed decisions about their cases, or lack adequate resources to

investigate and prepare defendants' cases (Am. Compl. l]ll 11-13),

prosecutors cannot rely on the adversarial system to ensure accurate results.

Systemic failures ofthis nature also undercut public confidence in the

criminal justice system, and lead to harms such as over-incarceration,

mistrials, and remands. As former U.S. Attomey General Janet Reno

explained, "[t]he bottom line is that our system ofjustice will only work, and

will only inspire complete confidence and trust of the people, if we have

strong prosecutors, an impartial judic iary, and a strong system of indigent

criminal defense." Janet Reno, Six Building Bloclæ for Indígent Defense,23

Champion, Apr. 1999, at28. At issue in this case, then, is not only the rights

5



of individual criminal defendants, but also the very integrity of New York's

criminal justice system.

A. Prosecutors cannot ensure that justice is done when defendants
lack adequate defense counsel.

As this Court has observed, a prosecutor serves a "dual role" in our

criminal justice system, as both an "advocate" and as a "public officer."

People v. Pelchat,62 N.Y.2d 97,105 (1984). Prosecutors are "charged with

the duty not only to seek convictions but also to see that justice is done." 1d.

The inadequate system of defense services alleged in the complaint, if

proven, will have undermined, and will continue to undermine, prosecutors'

ability to tulfill this role.

Critically, "[t]he very premise of our adversary system of criminal

justice is that partisan advocacy on both sides of a case will best promote the

ultimate objective that the guilty be convicted and the innocent go fiee."

Herringv. New York,422U.5.853, 862 (1975). Prosecutors have long

recognized that defense counsel for the indigent are necessary to maintain

the integrity of the criminal justice system. In 1962, twenty-two state

Attomeys General joined a historic amicus brief to provide the United States

Supreme Court with the view of prosecutors that petitioner Clarence Gideon

deserved competent defense counsel. ln Gideon v. Wainwright, 31 2 U .S.
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335 (1963), one of the twentieth century's most important cases concerning

criminal justice, the amici urged, "[t]he adversary system is one of the

glories of Anglo-American jurisprudence, but it rests on the presupposition

that competent advocates will fully bring forth all considerations on each

side of the case." Brief for the State Government Amici Curiae, Gideon v.

Iüainwright,1962WL 115122, at *13-14 (U.S. Nov. 23,1962).

Prosecutors rely on zealous defense counsel in myriad ways.

Generally speaking, defense counsel can be counted on to investigate their

clients' cases, test the prosecution's evidence, and advance alternative

theories. Moreover, because defense attorneys can speak freely with their

clients, they are sometimes the only parties in the justice system in a position

to identifu and introduce exculpatory evidence, a credible defense, or

mitigating information during sentencing.

In addition, a prosecutor's responsibility to disclose potentially

exculpatory material is aided by the presence ofcompetent defense counsel.

Through the operation ofthe adversarial system, defense counsel provide a

competing perspective that can help to ensure that Brady material is

disclosed, thereby protecting defendants' rights and helping avoid a situation

where the State must retry a defendant years after the fac|. See, e.g., People

v. Disimone,23 Misc.3d 402,404-05,407 (Sup. Ct., Westchester Co. 2009)_

I



(defendant was convicted in 2000, was granted habeas reiiefbased on a

Brady violation, and is currently facing retrial). New York courts have

recognized the important role that defense counsel perfonn when interacting

with the prosecution during the Brady disclosure process. See People v.

Vilardi, T6 N.Y.2d 67,77 (1990) ("Where the defense itself has provided

specific notice of its interest in particular material, heightened rather than

Iessened prosecutorial care is appropriate.").

The allegations in the Plaintiffs' complaint, however, indicate that in

the five counties, defense counsel for the indigent are systematically failing

to perform these and other essential defense functions. The experiences of

the named Plaintiffs highlight these deficiencies, and demonstrate how the

adversarial system breaks down when defense counsel are ineffective. For

example:

o James Adams, who was accused of stealing several sticks of

deodorant from a drug store, alleges that his attorney (a) never

met with him outside of open court, and (b) failed to hle a

motion to dismiss the indictment even after the judge

questioned the basis for the indictment in open court. Over the

course of these proceedings, during which time Mr. Adams was



incarcerated, he lost his job and his family was evicted from

their home. (Am. Compl. I1148-63.)

Jacqueline Winbrone, who was the sole caretaker for her

husband on dialysis, alleges that her attorney (a) refused to

respond to her requests to discuss her case, (b) failed to obtain a

bail reduction hearing for her in a timely manner, and (c)

waived her right to a preliminary hearing without consulting

her. Ms. Winbrone alleges that her husband died while she was

incarcerated because she had no one to care for him and

transport him to dialysis. (Am. Compl. TT 103-110.)

Kimberly Hunell-Harring, a nurse who was accused of bringing

her husband a small amount of marijuana during a jail visit,

alleges that (a) she was not represented at her arraignment,

where despite her lack of criminal history her bail was set at

$10,000 cash or $20,000 bond, an amount she could not afford

to pay, (b) her attorney (whom she met soon after her

arraignment) failed to move for her felony charge to be reduced

to a misdemeanor, despite clear precedent on point, and (c) she

pleaded guilty without knowing the full consequences of her

plea. As a result of these errors, Ms. Hunell-Harring was 
g



imprisoned for several months and will lose her nursing license.

(Am. Compl. T1139-4s.)

See also Am. Compl. Tll 80-86 (alleging that Ricky Lee Glover's attorney

told him that he had a "dead case" despite admitting she had not obtained or

reviewed any flrles from the prosecutor or conducted any discovery or

independent investigation, and that she failed to move for a bail reduction

after charges against Mr. Glover were reduced); Am. Compl. fl 169 (alleging

that Christopher Yaw's attorney has not met with him to discuss the charges

against him, the facts of his case, or whether it would be possible to

negotiate a more favorable plea); Am. Compl. 1lI 95, 1 I 1, 1 18, 127 , 135

(alleging that the attorneys for Richard Love, Jr., Jacqueline'Winbrone, Lane

Loyzelle, Tosha Steele, and Bruce Washington never conducted an

independent investigation into the facts surrounding their cases or the

existence of any possible defenses that might be available to them); Am.

Compl. fl 144 (alleging that Shawn Chase was convicted after his attorney

informed him that he would be testiflng only ten minutes before he took the

stand and failed to even prepare him for testimony).

Deficiencies ofthis sort are borne not only by defendants, but also by

society aflarge. Inadequate representation generates heavy costs, including

unnecessary or excessive incarceration and the risk that culpable individuals
10



remain free. See Attorney General Eric Holder, Address at the Brennan

Legacy Award Dinner (Nov. 16, 2009), available at

http://www justice.gov/aglspeeches/2009/ag-speech-091 1 1 61 .html (Attomey

General Holder observed that society bears a double cost for a wrongful

conviction, "both in the ultimate nightmare scenario of sending an innocent

person to jail, and in terms of letting the person who actually committed the

crime remain free.").

At its core, the complaint alleges that indigent defendants facean

unacceptably high risk that, under the challenged systems in the five

counties, they will be denied counsel at critical stages oftheir proceedings

and/or will have counsel that fail to effectively and zealously mount a

defense, leading to, among other things, wrongful convictions, overcharging,

excessive bail or the wrongful denial of bail, guilty pleas that are not

knowing and voluntary, and excessive sentences. If these allegations are

true, it is axiomatic that prosecutors will be unable to ensure that 'Justice is

done." Pelcha¿, 62 N.Y.2d at 105.

B. Adequate defense counsel are necessary to ensure public
confïdence in the fairness of the justice system.

A strong system of defense for the indigent is also critical to ensure

public confidence in thejustice system - an issue ofvital importance to

11



prosecutors, as well as to the functioning of the justice system as a whole.

Simply put, "the very foundation ofour system ofjustice . . . [is] our

citizens' confidence in it." Georgia v. McCollum, 505 U.S. 42, 49-50 (1992)

(quoting State v. Alvarado,221 N.J. Super. 324, 328 (1987).

As Attomey General Eric Holder recently observed, "[w]hen defense

counsel are handicapped by lack oftraining, time, and resources - or when

they're just not there when they should be - we rightfully begin to doubt the

process and we start to question the results. We start to wonder: Is justice

being done? Is justice being served?" Attomey General Eric Holder,

Address at the Brennan Legacy Award Dinner (Nov. 16, 2009), available at

http://wwwjustice.gov/aglspeeches/20O9/ag-speech-09 1 I 1 6 1.html.

The allegations in the complaint, as described, raise exactly these

concerns. It is not enough that a prosecutor believes that a defendant is

guilty and offers evidence that proves guilt. The public must also trust that

the resulting conviction is the product ofthe vigorous adversarial testing that

is the hallmark of our system ofjustice. See People v. Settles,46 N.Y.2d

154,161 (1978) ("The right ofany defendant, however serious or trivial his

crime, to stand before a court with counsel at his side to safeguard both his

substantive and procedural rights is inviolable and fundamental to our form



ofjustice."). According to the Plaintiffs' allegations, however, such

"vigorous adversarial testing" is far fiom the norm in the five counties.

This is not simply an abstract question of public relations. Without

public confidence in the criminal justice system, victims and witnesses may

be unwilling to come forward and juries may refuse to convict a defendant

even with clear evidence of guilt. See, e.g., Paul Butler, Racially-Based Jury

Nullifi.cation: Black Power in the Criminal Justice System, 105 Yale L.J.

677 , 697 (1995) (arguing that African-American jurors should practice jury

nullification because the "criminal justice system is racist and oppressive").

A lack ofpublic confidence in the system can also lead to social unrest, as

communities question whether a convicted defendant was treated fairly. See

Settles,46 N.Y.2d at 161 ("[T]he assistance of counsel is essential not only

to insure the rights ofthe individual defendant but for the protection and

well-being of society as well.").

All of these concerns undermine both the prosecutor's ability to do his

or her job effectively and the functioning of the criminal justice system as a

whole.

l3



C. Adequate defense counsel reduce inefficiencies and the risk of
mistrials and remands.

Adequate defense counsel are also essentiai for the efficient operation

ofthejustice system. Ineffective defense counsel create delays and

distractions for both prosecutors and coufts and increase the risk of mistrials

and remands, burdening defendants and requiring the unnecessary

expenditure of additional resources by the State.

For example, the complaint alleges numerous instances where

ineffective representation led to delays in criminal proceedings.2 Such

unnecessary delays waste both prosecutorial and court resources and result

in a higher caseload for prosecutors, defense counsel, and the courts.

Moreover, such delays leave defendants incarcerated for longer than

necessary, which, beyond the obvious individual impact, also poses

significant problems for a system in which financial and human resources

are already stretched to their limits.

2 For example, Tosha Steele's attomey allegedly failed to update her on her case and did
not appear in court for an appearance, leading to an adjoumment and prolonging her
pretrial incarceration. (Am. Compl. flfl 123-28.) Likewise, Edward Kaminski alleges that

he was assigned different attomeys at each appearance, leading the attomeys to request

adjoumments to prepare and resulting in a miscommunication that caused him to miss a

court date. (Am. Compl. ff 188-95.) And Richard Love alleges that his case was

delayed because, when he was unable to reach his attomey, he sought to proceed pro se

and ultimately was assigned new counsel. (Am. Compl. fln97-99.) 
A



The complaint also demonstrates how plea bargaining - an essential

tool for prosecutors - can be compromised by inadequate defense counsel.3

Plea bargaining allows prosecutors to conserve resources and focus their

attention on the most difficult cases. When plea bargaining is undermined

by inadequate defense counsel, such as when defense counsel fail to

negotiate plea agreements vigorously, fail to notify defendants ofplea offers,

or fail to inform defendants ofthe direct and collateral consequences of

accepting or rejecting such offers, the result can be excessive charges,

excessive sentences, over-incarceration, and even missed opportunities for

prosecutors to bring more cases. Prosecutors may also lose the chance to

develop cooperation agreements, which can benefit defendants while also

serving as a critical tool for investigating and developing cases against

criminal enterprises.

Moreover, when confronted with incompetent defense counsel,

prosecutors face difficult ethical questions about when and how to intercede

to safeguard the integrity of the proceedings. ,See Vanessa Merton, What Do

You Do Wen You Meet a "Walking Violation of the Sixth Amendment" If

3 For example, James Adams alleges that he never leamed of the prosecution's plea offer
to him (Am. Compl. fl 52), while Jema¡ Johnson alleges that she currently is unable to
make an informed decision about whether to accept a plea offer because her attomey
never explained to her the full consequences of a conviction. (Am. Compl. tf 153.) 

1 5



You're Trying to Put That Lawyer's Clíent in Jail?,69 Fordham L. Rev.

997,1019-42 (2000) (discussing the unclear ethical rules goveming when

prosecutors must interuene in the face of incompetent defense counsel); see

also People v. Santorelli,95 N.Y.2d 412,420-21 (2000) (stating that

prosecutors' mandate to ensure that justice is done "gives rise to special

responsibilities - constitutional, statutory, ethical, personal - to safeguard

the integrity of criminal proceedings and fairness in the criminal process").

Inadequate defense counsel necessarily distract prosecutors from developing

and presenting their case because they cannot rely on the adversarial system

to protect defendants' rights and interests.

Lastly, cases without adequate defense counsel are more likely to

result in withdrawn pleas or mistrials, or in a remand for a new trial after an

appeal or a habeas petition, thereby burdening prosecutors' offices even

when defendants are guilty. As former Attorney General Reno observed,

"Just ask a prosecutor, an arresting offrcer, or even a victim of crime: would

they rather face a vigorous defense at trial or risk an overturned conviction

and retrial?" Janet Reno, Six Building Blocks þr Indigent Defense,23

Champion, Apr. 1999, at 28. Not only do re-trials create new costs and

burdens for already-stretched prosecutors' offlces, but the passage oftime

may make it harder to secure a second conviction because evidence may
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have been lost or destroyed and witnesses' memories may have faded. See,

e.g., People v. Taveras,l0 N.Y.3d 227,233 (2008) ("In the event defendant

was successful on appeal and required a new trial, the People's case would

be hampered by having to locate and prepare witnesses whose memories

would have likely faded, thereby affecting the People's ability to sustain

their burden at trial."). Moreover, even when an individual loses a post-

conviction appeal or collateral proceeding alleging ineffective assistance of

counsel, society still bears a large cost in addressing such allegations.

Prosecutors (and the court system as a whole) face real administrative

burdens in the form of expensive and lengthy proceedings that can tie up the

resources of the court and the prosecutor's office for months, if not years.

Former Chief Justice Burger observed that our criminal justice system

is like a three-legged stool, made up ofthejudge, the prosecution, and the

defense. ,See William H. Erickson, A Book Review with an Eye to Ethics,8l

Mich. L. Rev. 1191, l1g2 (1983) (citing Address by Chief Justice Warren E.

Burger, Second Plenary Session, American Bar Association Annual Meeting

(July 16, 1971). Ifany one ofthese legs is weak, ourjustice system cannot

stand firmly. As the above discussion demonstrates, a deficient system of

T7



defense for the indigent does not just affect the rights of the accused, it also

undermines the entire criminal justice system, including the prosecutors.

Because courts have the power and responsibility to protect the
integrity of the judicial system, this Court should find the
Plaintiffs' claims justiciable.

When alleged systemic deficiencies threaten the very functioning of

the criminal justice system, the judicial branch can - and must - intercede to

protect its own integrity. New York courts can, of course, issue prospective

relief to coffect ongoing constitutional violations. See, e.g., Campaign þr

Fiscal Equity,Inc. v. State,l00 N.Y.2d 8g3,g25 (2003) ("[I]t is the

province ofthe Judicial branch to define, and safeguard, rights provided by

the New York State Constitution, and order redress for violation of them.").

But the courts have an even greater responsibility to adjudicate claims for

such relief when, as in the instant case, systemic deficiencies threaten the

integrity of the judicial process itself. Recognizinglhe power of the judicial

branch to protect its own integrity, courts in fact have interceded, in both

New York and across the country, to ensure that cases challenging systemic

deficiencies in state indigent defense systems are allowed to proceed.

Notably, in New York County Lawyers' Ass'n v. State (IWCLA),294

A.D.2d 69 (1st Dep't2002), the First Department found justiciable a claim

il.
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(strikingly similar to the one at issue here) that the levels of attomey

compensation under certain state statutes "have resulted in such systemic

deficiencies in the assigned counsel system that a severe and unacceptably

high risk has been created that children and indigent adults will be denied

their constitutional rights to meaningful and effective assistance of assigned

counsel." Id. atTl-72. Recognizing that the suit fell within the court's

general power to redress prospective constitutional harm, the Appellate

Division rejected arguments that it should decline to hear the case because

the plaintiffs' claim necessitated second-guessing compensation levels

approved by the Legislature. Rather, the Appellate Division concluded that

"the matter must be deemed justiciable" because "at the heart of the present

action is the demand that the court system ensure that its processes do not

cause systemic violations ofconstitutional guarantees." Id. at 73 (emphasis

added).

Just as in NYCLA, the Plaintiffs here allege deficiencies in the indigent

defense system, which collectively create a severe and unacceptably high

risk that indigent defendants in five counties will be denied effective

assistance of counsel. (Am. Compl. 'll 15.) As explained in Point I, supra,

these allegations do notjust implicate the rights ofthe individual defendants.

Rather, they call into question the integrity ofthe entirejudicial process.
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Further, as in NYCLA, because this case turns on the State's non-

discretionary obligations, it is decidedly "[not] an area in which [the court] is

ill-equipped to undertake the responsibility [to resolve the question] and [in

which] other branches of government are far more suited to the task." 1d at

72 (intemat quotation marks omitted); see also People v. Ramos,99 N.Y'2d

27 ,32 (2002) ("The State constitutional right to counsel is a cherished

principle worthy of the highest degree of ffudicial] vigilance.") (intemal

citations and quotation marks omitted). Simply put, when systemic

constitutional deficiencies undermine the court's own functioning, courts

can and must intercede.

Other state courts have come to the same conclusion, finding that

challenges to systemic deficiencies in indigent defense services are

justiciable, largely because of the impact of such deficiencies on the judicial

system itself. See Duncan v. State, 7 7 4 N.W.2d 89, 113 -1 4 (Mich. App.

2009) ("Ultimately, it is the judiciary, on a daily basis, that is integrally

involved with ensuring that, before prosecutors go forward, indigent

defendants are provided counsel, without which the court could not carry out

its constitutional responsibiliTies."); In re Order on Prosecution of Criminal

Appeals by Tenth Judicial Circuit Pub. Deþnder,561 So.2d 1130,1132-

33 (Fla. 1990) (holding that "courts have the inherent authority to issue
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orders addressing" Florida's deficient defense system, where "woefully

inadequate funding ofthe public defenders' offices" had created a backlog

of appellate cases that had tumed into "a crisis situation of constitutional

dimensions"); Statev. Quitman County,807 So.2d 401,406,410 (Miss.

2001) (rejecting the argument that "financing ofpublic defenders is a

legislative matter for which the courts can provide no remedy'' because "the

courts may act in cases of necessity where the Legislature fails to fumish the

essentials required for the operation of an independent and effective court");

see also Riverav. Rowland, 1996 Conn. Super. LEXIS 2800, at *14 (Conn.

Super. Ct. Oct. 23, I 996) ("[T]he important claims being made in this case,

relating to the quality ofrepresentation being provided to indigent

defendants in our state, make this a matter of peculiar concern to the judicial

branch.").

In suggesting that the courts should bow to legislativejudgments (in

this instance, legislative inaction) about the design and operation ofthe five

counties' systems for representing the indigent, the Third Department

fundamentally misunderstood the judiciary's role in New York's

constitutional system. New York law vests a court "with all powers

reasonably required to enable it to . . . perform efficiently its judicial

functions, to protect its dignity, independence and integrity, and to make its
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lawful action effective." Wehringer v. Brannigan,232 A.D.2d206,207 (lst

Dep't 1996) (internal quotation marks omitted), appeal dismissed,39

N.Y.2d 980 (1997). Indeed, "the judicial branchmust retain the inherent

power to protect itself from the impairment of its ability to function if it is to

continue in existence as an independent, coequal branch of government."

Marln v. Silver,58 A.D.3d 102, 108 (3d Dep't 2008); see also New York

County Lawyers' Ass'nv. State (IWCLAII), 192 Misc.2d 424,436 (Sup. Ct.,

New York Co. 2002) ("[W]hen legislative appropriations prove insufficient

and legislative inaction obstructs the judiciary's ability to function, the

judiciary has the inherent authority to bring the deficient state statute into

compliance with the constitution."); Bruno v. Codd,47 N.Y.2d 582, 588

( I 979) (frnding a dispute justiciable when it involves "the operation and

administration of the courts by the courts"); Matter of McCoy v Mayor of

City of N.Y.,73 Misc.2d 508, 510 (Sup. Ct., New York Co. 1973) ("The

judiciary has the right and power to protect itself from the impairment of its

functions. . . .").

As explained in Point l, supra, by drawing into question the accuracy

of the court system's results, undermining public confidence in its decisions,

and harming the efficient administration ofjustice, the deficiencies alleged

in the complaint go to the heart ofthe court's dignity, independence, and
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integrity. Under these circumstances, the judiciary's inherent authority to

protect its status as an equal branch ofgovernment mandates adjudicating

the Plaintiffs' claims. See NYCLA II,192Misc.2daf 436-37 ("[L]ong

standing maxims rooted in the doctrine of separation of powers must yield in

equity on a showing that the State's failure to raise the current compensation

rates adversely affects the judiciary's ability to function and presumptively

subjects innocent indigent citizens to increased risks of adverse

adjudications and convictions merely because oftheir poverty."); see also

46th Circuit Trial Courtv. Crawford Co.,476 Mich. 131, 143 (Mich. 2006)

("[T]he judiciary's 'inherent power' to compel appropriations sufficient to

enable it to carry out its constitutional responsibilities is a function of the

separation of powers provided for in the Michigan Constitution.").

As Justice Peters of the Appellate Division, Third Department, joined

by Justice Stein, wrote in dissent in this case, "fi]usticiability of the instant

claim is even more compelling given that the constitutional right at issue is

so interwoven with, and necessarily implicates, the proper functioning of the

court system ihself." Huruell-Harring v. State,66 A.D.3d 84, 96 (3d Dep't

2009). Because courts have the responsibility to remedy systemic

constitutional deficiencies when the deficiencies undermine the courts



themselves, this Court should uphold the power of the New York courts to

adjudicate the Plaintiffs' claims.

III. The State's remaining objections to justiciability lack merit.

A. The alleged deficiencies in the fÌve counties' indigent defense
systems cannot be cured by post-conviction review in individual
câses.

The alleged systemic deficiencies in the five counties' provision of

defense services cannot be cured through post-conviction review. First, as

alleged by the Plaintiffs, much of the harm caused to criminal defendants by

the absence of counsel or by ineffective assistance of counsel - such as the

unnecessary denial ofbail or a defendant remaining incarcerated during

unnecessary pretrial delays - occurs at the pre-trial and pre-conviction

stages. Post-conviction review cannot remedy the deprivation of liberty that

occurs in these circumstances, or the broader harms to the criminal justice

system and to society that result from such systemic failures. This is

especially true when the charges against a defendant are later dropped or

when a defendant is acquitted at trial.

Further, the very high legal standard that a defendant must satisfii to

reverse a conviction - a lack of "meaningful representation" under People v.

B aldi, 54 N.Y.2d 137, 147 (1 98 I ) - focuses almost exclusively on the



outcome ofthe case, rather than on whether the defendant was separately

harmed as a result ofineffective assistance of counsel in the course of the

representation. See People v. Stultz,2 N.Y.3d 277,283-84 (2004)

(explaining that "we are not indifferent to whether the defendant was or was

not prejudiced by trial counsel's ineffectiveness" and "would, indeed, be

skeptical of an ineffective assistance of counsel claim absent any showing of

prejudice"). This high standard is understandable in the context ofpost-

conviction review because the defendant is seeking the reversal of a

conviction. But post-conviction review is simply not designed to address the

kind of systemic failings raised in the Plaintiffs' complaint.

Indeed, the State's argument would render many serious, systemic

deficiencies in representation effectively unreviewable in a constitutional

challenge. For example, under the State's theory, even if individuals are

routinely incarcerated unnecessarily during pre-trial proceedings due to

inadequately trained lawyers, the deficiencies causing these injuries cannot,

and will never, be subject to a justiciable suit because the deficient

representation does not affect the outcome of their cases. Failures by

counsel to negotiate plea agreements adequately will likewise escape review.

In effect, the State seeks to carve out fromjudicial oversight much ofthe

critical role that lawyers play in ensuring that defendants are treated fairly in
25



criminal proceedings. The right to counsel is not, and should not, be limited

in such a fashion.

Additionally, even when a convicted defendant raises a claim of

ineffective assistance that meets Baldi's standard and thereby prevails in

post-conviction proceedings, the hatm to both the individual and the

criminal justice system from ineffective counsel may leave a stain that can

never fully be removed. As recent news stories demonstrate, a wrongful

conviction - particularly one that involves years of incarceration - can do

profound harm to a defendant, as well as his or her family, friends, and

employers, and the larger community, in ways that post-conviction relief can

never begin to address. See The Innocence Project, Making Up þr Lost

Time: Whøt the Wrongfully Convicted Endure and How to Províde Fair

Compensation, T -17, available at

http://www.innocenceproject.orgldocs/Innocence-Project-Compensation-R

eport.pdf (discussing the psychological, physical, and financial obstacles that

exonerated defendants face); see also Femanda Santos & Janet Roberts,

Putting a Price on a Wrongful Conviction, N.Y. Times, Dec. 2,2007 , aT 44

(same).

Such limitations on the effectiveness of post-conviction remedies are

exactly why the judicial branch has the equitable power to issue prospective
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reliefin response to a threatened deprivation ofconstitutional rights. ,See

Swinton v. Safir, 93 N.Y.2d 7 58, 7 65 -66 ( I 999) (discussing the principle that

"proof of a likelihood of the occurrence of a threatened deprivation of

constitutional rights is sufficient to justify prospective or preventive

remedies wder 42 U.S.C. $ 1983, without awaiting actual injury"). The

complaint alleges just such a threat, and the judicial branch's authority to

issue prospective relief in such circumstances is well-established. Accord

People v. Donovan, I 3 N.Y.2d 148, 153-54 ( 1963) ("It cannot be

overemphasized that our legal system is concemed as much with the

integrity of the judicial process as with the issue of guilt or innocence.").

B. This case will not have a significant impact on individual
prosecutions, and even if there \ryere some impact, it would not
bear on justiciability.

This case can also proceed in a manner that is fair to the State, to the

Plaintiffs, and to all criminal defendants, notwithstanding the State's

argument that it will interfere with pending criminal cases or culminate in a

ruling prompting a wave of overturned criminal convictions. As former

prosecutors, amici are sensitive to the State's concerns, but feel strongly that

they reflect issues of case management - not justiciability - and that the trial

court is capable of overseeing this lawsuit in a manner that avoids the State's
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parade of horribles. As former prosecutors and experienced litigators, amici

know that the New York courts are well equipped to adjudicate the

Plaintiffs' claims in a fair and appropriate manner.

First, while the State argues that this lawsuit will lead to intractable

discovery disputes turning on privileged attomey-client information,

discovery questions arising from the potential waiver of attorney-client

privilege are routine issues for trial courts, and the court has many tools to

protect the interests of both the State and criminal defendants. As an initial

matter, to the extent that the Plaintiffs must waive attomey-client privilege

in order for their suit to go forward, this issue is irrelevant to justiciability.4

The decision to pursue the case and waive the privilege rests with the

Plaintiffs, and has nothing to do with whether the complaint states a claim or

with the court's capacity to hear the case. See People v. Osorio,75 N.Y.2d

80, 84 (1989) ("[Attorney-client] privilegebelongs to the client. . . .").

Moreover, in arguing that the waiver and discovery of otherwise

privileged information will necessarily interfere with pending criminal

n The t.ial court in this case has already ruled that the State "has failed to show that every
plaintiffhas completely waived the attomey-client privilege" and that "the extent ofa
waiver, ifany, must be based upon the allegations of the complaint and the affidavits
with respect to each individual plaintiff, and upon the nature of the responses ofthe
various criminal defense attomeys with respect to strategies or other issues which might
render the client's communications highly relevant to whether the attorney had provided
or was providing adequate assistance ofcounsel." (Order Denying Def.'s Mot. for an
Order Deeming the Attomey-Client Privilege Waived, R. 341-42.)
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proceedings, the State overlooks "a trial courtf's] . . . broad discretion to

oversee the discovery process." Castillo v. Henry Schein, Inc',259 A.D.2d

651,652 (2d Dep't 1999); see also Andon v. 302-304 Mott St. Assocs.,94

N.Y.2d 140,745 (2000) ("[D]iscovery determinations rest within the sound

discretion of the trial court . . . ."). For instance, the trial court may be able

to avoid interference with pending criminal cases by staggering discovery or

narrowing discovery to those Plaintiffs whose criminal cases have already

terminated. Indeed, it is highly unlikely that any of the Plaintiffs' criminal

cases will remain active by the time this action reaches tial. See Hurrell-

Harring,66 A.D.3d at 98 (Peters, J., dissenting) (pointing out that "the

criminal actions of approximately half of the named plaintiffs had

terminated as of the date of fthe trial court's] August 2008 order").s

Further, to the extent any cases do remain active, the Plaintiffs and the

State could negotiate a confidentiality agreement and protective order that

would permit discovery of information ordinarily subject to the attorney-

client privilege, but would bar the State from using any information

prejudicial to the Plaintiffs in other proceedings. See N.Y. C.P.L.R' $

s Nor is the State correct that the Plaintiffs would need to amend the complaint to add

new plaintiffs if the named Plaintiffs' criminal cases all terminate. This case falls under

the well-established exception to the doctrine ofmootness, because the issue it raises "(1)
is likely to recur, (2) will typically evade review and (3) is substantial and novel."
Chenier v. Ríchard W., 82 N.Y .2d 830, 832 (1 993).
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3103(a) ("The court may at any time on its own initiative, or on motion of

any parTy. . . make a protective order denying, limiting, conditioning or

regulating the use of any disclosure device."); Kimmel v. State,302 A.D.2d

908 (4th Dep't 2003) (reversing trial court's decision not to grant protective

order providing for the confidentiality ofpolice records). A confidentiality

agreement and protective order along these lines would fully preserve the

State's interest in obtaining needed discovery, but would also prevent any

prejudice from occurring to any individual facing charges in a pending case.

Indeed, as the Plaintiffs informed the trial court, a Montana court hearing an

analogous challenge to that state's system for defending the indigent relied

on a protective order of this nature for this precise purpose' (See Protective

Order, Ex C to Pl.'s Opp'n to Def.'s Order to Show Cause, R. 636-40')

Of course, the appropriateness and content of a protective order or

other devices to manage discovery would depend on the specific issues

raised in discovery. But that is exactly the point. It is premature to argue

about whether and how discovery should be managed, because the parties

have not yet had the opportunity to even begin discovery, let alone

crystallize their disputes. Indeed, it is far from clear that discovery will even

center on privileged information. Because the complaint rests on a claim of

systemic deficiencies, it is far more likely that discovery will focus on
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whether such systemic deficiencies exist, as well as on expert testimony as

to whether defense counsel can provide adequate representation in the face

of such deficiencies.6 What is clear, however, is that the trial court has

ample tools to ensure that the proceedings are fair. This Court should reject

the State's attempt to transform ordinary case management issues into a bar

to justiciability.

Similarly, the State's argument that the trial court's findings and

remedies could be used to overturn criminal convictions is both overstated

and irrelevantto the question ofjusticiability. The appropriate scope ofa

court's remedies and flrndings is a case management question over which a

court has significant discretion, and is a separate issue from whether the

Plaintiffs' complaint states a justiciable claim. See 5l I West 232nd Owners

corp. v. Jennifer Realty co.,98 N.Y.2d 144,151-52 (2002) ("The morion

[to dismiss] must be denied if from the pleadings' four corners factual

allegations are discerned which taken together manifest any cause of action

6 Moreover, many ofthe Plaintiffs' allegations about their own representation do not
require inquiry into privileged material, but rather center on non-privileged questions
such as whether an attomey met with the Plaintiff before a court appearance. See, e.g.,
Am. Compl. 1fr[ 41-42 (Kimberly Hurrell-Harring alleging that she was not represented at

her arraignment and that the attomey she was subsequently assigned refused to take any
of her phone calls); Am. Compl. tf 50 (James Adams alleging that he has never seen his
attomey outside of open court); Am. Compl. 1117 (Lane Loyzelle alleging that he has
met with his attomey only once, in a meeting that took place immediately before a court
appearance, lasted approximately five minutes, and took place in a holding area outside
the courtroom in full hearing of other inmates). 
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cognizable at law.") (internal quotation marks omitted). The question of

what remedies and findings the court can and should make will depend on

the facts and issues upon which the lawsuit ultimately turns - questions that

are impossible to answer at such an early stage of the litigation.

Moreover, regardless of how this case progresses, the impact of this

lawsuit on criminal convictions will necessarily be minor. The essence of

the complaint is that there are systemic deficiencies in five counties'

provision ofdefense services, which threaten to deprive criminal defendants

of their constitutional right to effective assistance of counsel at all stages of

their proceedings. If the Plaintiffs prevail on this claim and on their request

for prospective systematic relief, the adjudication would not determine that

every individual receiving defense services in the five counties has actually

received ineffective assistance, but only that the system threatens to cause

such constitutional violations and therefore warrants injunctive reliefto cure

the deficiencies going forward.

Because a defendant must prove that he or she was denied meaningful

representation within the contours of his or her particular case in order to

succeed on an ineffective assistance of counsel claim, see Baldi,54N.Y.2d

aI 147 ; People v. Rivera, 7 1 N.Y.zd 705, 708-09 (1 988), findings of

systemic defects in the five counties' provision of indigent defense selices 
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would provide no basis for ovefturning the convictions ofindividual

defendants who received such services. Nor would such findings "flip the

presumption of competent representation on its head" by creating a

presumption that a defendant's counsel rtras ineffective, as postulated in the

amicus brief submitted by the District Attorneys Association of the State of

New York. (DAASNY Br. 18.) Rather, a defendant would still need to

point to deficiencies in his or her own case that denied the defendant

meaningful representation within the meaning of BaHi, and would still need

to meet "the well-settled, high burden of demonstrating that he was deprived

of a fair tf.al." People v. Hobot,84 N.Y.2d 1021,1022 (1995).

Indeed, a mere flnding of systemic deficiencies would be insufficient

to authorize even an evidentiary hearing on a defendant's afücle 440

motion. See People v. Satterfield,66 N.Y.2d 196,799 (1985) (holding that

to qualif,i for a hearing the defendant "must show that the nonrecord facts

sought to be established are material and would entitle him to relief'); C.P.L.

$ 440.30(1).

Although it is possible that the trial court could make findings about

the legal representation that was provided to one (or more) of the named

Plaintiffs that could be relevant to a post-conviction proceeding, the impact



of any such findings would not be severe or problematic.T To start, if such

findings were made, the law of collateral estoppel would ensure that the

findings could be used in a post-conviction proceeding only ifthe State's

interests were adequately protected in the suit where the findings were made.

See Kaufman v. Lilly Co.,65 N.Y.2d 449,455 (1985) (explaining that for

collateral estoppel to apply, "the identical issue necessarily must have been

decided in the prior action and be decisive ofthe present action, and . . . the

party to be precluded from relitigating the issue must have had a fuIl and fair

opporlunity to contest the prior determination").

Moreover, such findings would, at most, preclude the State from

contesting certain factual issues in a particular post-conviction proceeding.

They would not constitute decisions on the ultimate legal question as to

whether a particular defendant's conviction should be overturned, because

the fact that a defendant received inadequate representation at certain stages

of his or her criminal proceeding does not establish that he or she meets the

strict legal standard for overluming a conviction established by Baldi andtts

progeny. See People v. Hamms,55 A.D.3d 1142, 1145 (3d Dep't 2008)

(explaining that when a court is asked to review a claim of ineffective

7 For example, the trial court might find that a particular Plaintiff received ineffective
assistance at certain stages ofhis or her criminal case, as part of its determination thal
such a constitutional violation illustrates a systemic deficiency.



assistance, it must consider the "record in its totality," evaluating whether

"the defense strategy or the alleged enors so negatively impacted the trial

that defendant was denied meaningful representation"). Indeed, as explained

in Point III(Ã), supra, many of the deficiencies alleged in the complaint did

not affect the outcomes of criminal cases and therefore would not support

the reversal of a conviction even if there were individualized findings

regarding ineffective assistance.

And finally, should individual findings supporting the overturning of

criminal convictions be made, they would involve particular fact issues in

only a handful of cases and would not, as the State and the DAASNY

imagine, serve as a basis for the wholesale reversal of a large number of

convictions.

In sum, the concerns raised by the State and by the DAASNY reflect

ordinary case management challenges that the courts are well-equipped to

address and abate. They do not undermine the justiciability of this case, and

this Court should not hesitate to allow it to proceed.

At its core, this case alleges that five of New York's counties have

severe deficiencies in their systems for defending the indigent, creating an

unacceptably high risk that individuals in those counties will be denied



counsel at critical stages of their proceedings and will receive ineffective

assistance ofcounsel. In light ofthe seriousness ofthe allegations, amici

submit that the judicial branch has the authority, the capacity, and the

responsibility to appropriately adjudicate the Plaintiffs' claims. Although

the complaint raises critical questions about the integrity of the criminal

justice systems in the five counties, the discovery and case management

questions it presents are essentially routine. Those questions can be

addressed without disrupting individual cases, and the Plaintiffs' claims can

be adjudicated without improperly causing the reversal of convictions.

Under these circumstances, denying the Plaintiffs the opporlunity to develop

a record and to have their claims adjudicated would be an abdication of the

New York courts' responsibility to ensure that criminal proceedings against

indigent defendants meet the demands of the federal and state constitutions.



Conclusion

For the foregoing reasons, this Court should reverse the decision of

the Appellate Division and remand for proceedings on the merits in the trial

court.

Dated: New York, New York
February 4,2010

Respectfu lly submitted,

t\tt^, 1-,$-
S. Richards III

Arthur S. Greenspan
Eric S. Rosen
RICHARDS KIBBE & ORBE LLP
One World Financial Center
New York, NY 10281-1003
Phone: (212) 530-1800
Fax: (212) 530-1801

-and-

David S. Udell
Alicia L. Bannon
BRENNAN CENTER FOR ruSTICE
AT\MJ SCHOOL OF LAW
I 6 1 Avenue of the Americ as, l}th
Floor
NewYork, NY 10013

Phone: (212)998-6730
Fax: (212) 995-4550



Appendix: Amici's Biographical Information
(Listed A lphab etically)

Nick Akerman
Assistant United States Attomey, Southern District of New York (1975-

le83)
Assistant Special Prosecutor, Watergate Task Force (1973-1915)
Partner, Dorsey & Whitney LLP

David B. Anders
Assistant United States Attorney, Southern District of New York (1998-
2006)
Partner, Wachtell, Lipton, Rosen & Katz

Anthony S. Barkow
Assistant United States Attorney, Southern District of New York (2002-
2008)
Assistant United States Attomey, District of Columbia (1998-2002)
Trial Attorney, United States Department of Justice (1996-1998)
Executive Director, Center on the Administration of Criminal Law, New
York University School of Law

Evan T. Barr
Assistant United States Attomey, Southem District of New York (1995-
2004)

Major Crimes Unit, Chief (2002-2004)
Partner, Steptoe & Johnson LLP

Michael A. Battle
Director of the Executive Office for the United States Attorneys, United
States Department of Justice (2005-2007)
United States Attomey, Westem District of New York (2002-2005)
Assistant United States Attomey,'Western District of New York (1985-
19e2)
Assistant Attomey General (Buffalo), State of New York (1995-1996)
Partner, Fulbright & Jaworski LLP

38



Vivian O. Berger
Assistant District Attorney, New York County (1977 -1983)
Nash Professor of Law Emerita, Columbia University School of Law

Susan E. Brune
Assistant United States Attomey, Southem District of New York (1990-
19e7)
Partner, Brune & Richard LLP

Don D. Buchwald
Assistant United States Attorney, Southern District of New York (1973-
1980)

Criminal Division, Deputy Chief (1977-1980)
Partner, Kelley Drye & Warren LLP

Michael Q. Carey
Assistant United States Attorney, Southern District of New York (1973-
1983)

Organized Crime Strike Force Unit, Chief (1977-1978)
Administrative Assistant United States Attomey ( I 978- 1 983)

Member, Carey & Associates

Zachary W. Carter
United States Attomey, Eastern District of New York (1993-1999)
Executive Assistant District Attorney, Kings County, NY (1982-1987)
Assistant United States Attomey, Eastem District of New York (1975-1980)
Partner, Dorsey &'Whitney LLP

Jack P. Cooney, Jr.
Assistant United States Attorney, Southern District of New York (1972-
1971)

Narcotics Division, Chief (197 6-1977)
Principal, McKool Smith

William F. Coughlin
First Assistant District Attomey, Chautauqua County (1996-2002)
Assistant District Attorney, Erie County (1993-1996)
Public Defender, Chautauqua County

39



Thomas J. Curran
Assistant District Attorney, New York County (1995-2001)
Partner, Peckar & Abramson

Nancy Eraca-Cornish
Assistant District Attorney, Steuben County (1990-1994)
Law Office of Nancy M. Eraca-Comish

Michael S. Feldberg
Assistant United States Attorney, Southem District of New York (1981-
1984)
Partner, Allen & Overy LLP

Robert B. Fiske, Jr.
United States Attorney, Southem District of New York (1976-1980)
Chairman of the Attorney General's Advisory Committee of U.S. Attomeys
Independent Counsel, Whitewater Investigation ( 1 994)
Assistant United States Attomey, Southern District of New York (1957-
1961)
Partner, Davis Polk & Wardwell LLP

Richard H. Girgenti
Director of Criminal Justice and Commissioner of the Division of Criminal
Justice Services, New York State (1991-1995)
Assistant District Attorney, New York County (1974-1991)
Principal, US and Americas Forensic Service Leader, KPMG LLP

Hector Gonzalez
Assistant United States Attorney, Southem District of New York (1994-
1999)

Narcotics Unit, Chief (1999)
Assistant District Attorney, New York County (1990-1993)
Chair, New York City Civilian Complaint Review Board (2002-2006)
Partner, Mayer Brown LLP



Paul R. Grand
Assistant United States Attorney, Southem District of New York (1964-

1969)
Securities Fraud Unit, Chief (1968-1969)

Principal, Morvillo, Abramowitz, Grand, Iason, Anello & Bohrer, P.C.

Michele Hirshman
First Deputy Attorney General, State of New York (1999-2007)

Assistant United States Attorney, Southern District of New York (1987-

1ee8)
Deputy Chief Appellate Attomey (1991-1992)
General Crimes Unit, Chief (1992-1993)
Public Comrption Unit, Chief (1993-1998)

Partner, Paul Weiss Rifkind'Wharton & Garrison LLP

Joseph Jaffe
District Attomey, Sullivan County, New York (1978-1981)

Assistant United States Attomey, Southern District of New York (1971-

1971)
Administrative Assistant United States Attomey (197 6-1911)

Official Comrption Section, Chief Q974-1975)
Criminal Division, Deputy Chief (1976)

Acting Chief Inspector, United States Drug Enforcement Administration
(197 s-1916)
Managing Director, UHY Advisors FLVS, Inc.

James E. Johnson
Under Secretary ofthe Treasury for Enforcement (1998-2000)

Assistant Secretary ofthe Treasury for Enforcement (1996-98)

Assistant United States Attorney, Southem District of New York (1990-

1996)
Criminal Division, Deputy Chief (1993-1996)

Partner, Debevoise & Plimpton LLP



Alan R. Kaufman
Assistant United States Attorney, Southern District of New York (1973-
1980)

Criminal Division, Chief (1 999-2002)
Special Prosecutions Unit (Official Com.rption), Chief (1977-1978)
Organized Crime Strike Force Unit, Chief (1978-1980)

Partner, Kelley Drye & Warren LLP

Ray Kelly
Assistant District Attorney, Albany County (1975-1979)

Career Criminal and Major Offense Bureau
Law Office of Ray Kelly

Donald T. Kinsella
Assistant United States Attorney, Northem District of New York (1989-
2002)

Criminal Division, Chief (1 998-2002)
Narcotics Section, Chief (1992-1998)

Assistant District Attomey, Madison County, New York (1974-1918)
Assistant Attomey General, State of New York (1978-1980)
Of Counsel, Stockli Greene Slevin & Peters, LLP

Joshua Klein
Assistant United State Attomey, Southem District of New York (2000-2010)

Partner, Petrillo Klein LLP

Phitip Allen Lacovara
Special Counsel, New York City Police Commissioner (1971-1972)
Counsel to the Special Prosecutor, Watergate Special Prosecution Task
Force (1973-1974)
Assistant to the Solicitor General of the United States (1966-1969)
Deputy Solicitor General in charge of Criminal Matters (1972-1973)
Senior Counsel, Mayer Brown LLP

Andrew Levander
Assistant United States Attorney, Southern District of New York (1981-

1985)
Assistant to the Solicitor General, Department of Justice (1978-1981)
Partner, Dechert LLP

42



Lewis J. Liman
Assistant United States Attorney, Southem District of New York

Deputy Chief Appellate Attorney (1995-1999)

Partner, Cleary Gottlieb Steen & Hamilton LLP

David G. Liston
Assistant District Attorney, New York County (1994-1999)
Counsel, Hughes Hubbard & Reed LLP

Carl H. Loewenson, Jr.
Assistant United States Attorney, Southem District of New York (1990-

19es)
New York State Ethics Commission, Member (2001-2007)
Partner, Morrison & Foerster LLP

Mark Loughran
Assistant District Attorney, Rensselaer County

First Assistant District Attomey (2000-2004)
Narcotics Bureau, Chief (l 998-2000)

Assistant District Attorney, Dutchess County
Senior Assistant Narcotics Prosecutor ( 1 989- 1 99 I )

Partner, Loughran & Loughran

John S. Martin
United States District Judge, Southem District of New York (1990-2003)

United States Attorney, Southern District of New York (1980-1983)

Assistant United States Attomey, Southern District of New York (1962-

re66)
Chief Appellate Attomey (1964 -19 65)

Partner, Martin & Obermaier LLC

Richard A. Martin
Special Representative of the Attomey General, Rome, Italy (1987-1990)

Assistant United States Attomey, Southern District of New York (1980-

1981)
Partner, Orrick, Herrington & Sutcliffe LLP

43



Robert B. Mazur
Assistant United States Attorney, Southern District of New York (1976-

te7e)
Of Counsel, Wachtell, Lipton, Rosen & Katz

Amy E. Miller
Assistant District Attorney, New York County (2005-2009)

Robert M. Morgenthau
District Attomey, New York County (1975-2009)
United States Attomey, Southern District of New York (1961-1970)

Of Counsel, Wachtell, Lipton, Rosen & Katz

James A. Moss
Assistant United States Attomey, Southern District of New York (1975-

r982)
Narcotics Unit, Chief (1980-1982)
Criminal Division, Deputy Chief (1978-1980)

Partner, Balber, Pickard, Maldonado & Van Der Tuin, PC

Otto G. Obermaier
United States Attorney, Southern District of New York (1989-1993)

Chief Trial Counsel, United States Securities and Exchange Commission
(r968-1912)
Assistant United States Attomey, Southern District of New York (1964-

r e68)
Partner, Martin & Obermaier LLC

Tai H. Park
Assistant United States Attomey for the Southem District of New York
(1989-1999)

Narcotics Unit, Chief (1998-1999)
Partner, Park & Jensen LLP



Lawrence B. Pedowitz
Assistant United States Attomey, Southern District of New York(1974-
1918;1982-1984)

Criminal Division, Chief (1982-198a)
Chief Appellate Attomey (I 97 6-191 8)

Partner, Wachtell, Lipton, Rosen & Katz

Steven R. Peikin
Assistant United States Attorney, Southern District of New York (1997-
2004)
Securities and Commodities Task Force, Chief (1997-2004)
Partner, Sullivan & Cromwell LLP

Guy Petrillo
Assistant United States Attomey, Southem District of New York (1990-

1997;2008-2009)
Criminal Division, Chief (2008-2009)

Partner, Petrillo Klein LLP

Steven J. Philtips
Assistant District Attorney, Bronx County (1971-1975)

Homicide Division, Deputy Chief (1974-75)
Partner, Levy Phillips & Konigsberg, LLP

Victoria E. Phillips
Assistant District Attorney, New York County (2005-2009)
Associate, Levy Phillips & Konigsberg, LLP

Henry Putzel, III
Assistant United States Attorney, Southem District of New York (1970-
r974)
Law Office of Henry Putzel, III

Lee S. Richards III
Assistant United States Attorney, Southern District of New York (1977-
1e83)
Partner, Richards, Kibbe & Orbe LLP



Eric S. Rosen
Assistant District Attorney, New York County (2005-2008)
Associate, Richards, Kibbe & Orbe LLP

Ellen J. Rosenthal
Assistant District Attorney, New York County (1988-1997)

Stephen P. Scaring
Assistant District Attorney, Nassau County (1969-1917)

Homicide Bureau, Chief (191 5-197 7)
Member, Stephen P. Scaring P.C.

Minna Schrag
Senior Trial Attomey, Intemational Criminal Tribunal for the Former
Yugoslavia (1994-1995)
Assistant United States Attomey, Southem District of New York(1977-
1983)
Retired Partner, Proskauer Rose LLP

Paul Shechtman
Director of Criminal Justice, State of New York (1995-1997)
Assistant District Attorney, New York County (1987-1993)

Counsel to the District Attomey (1987-1993)
Assistant United States Attorney, Southem District of New York (1981-
1985;1994-1995)

Chief Appellate Attomey (1994-199 5)
General Crimes Unit, Chief

Member, Stillman, Friedman & Shechtman, P.C.

Roger L. Stavis
Assistant District Attorney, Bronx County (1982-1986)
Partner, Gallet Dreyer & Berkey LLP

Mark J. Stein
Assistant United States Attorney, Southem District of New York (1989-
1994)
Partner, Simpson Thacher & Bartlett LLP

46



Kate Stith
Assistant United States Attomey, Southem District of New York (1981-

le84)
Special Assistant to the Assistant Attomey General, Criminal Division,
Department of Justice (1980-1981)
Lafayette S. Foster Professor, Yale Law School

Howard S. Sussman
Assistant United States Attomey, Southern District of New York (1971-

te17)
Of Counsel, Wrobel & Schatz LLP

Andrew E. Tomback
Senior Advisor to the Under Secretary for Enforcement, Department of the

Treasury (1993-1995)
Assistant United States Attorney, Southern District of New York (1989-

tee3)
Partner, Milbank, Tweed, Hadley & McCoy LLP

Franklin B. Velie
Assistant United States Attomey, Southem District of New York (1971-

r97 5)
Criminal Division, Assistant Chief (l 97 4 - I 97 5)

Partner, Sullivan & Worcester

Richard Weinberg
Assistant United States Attorney, Southem District of New York (1975-

1e7e)
Chief Appellate Attomey (1979)

Watergate Special Prosecution F orce (l 97 3 - 1 97 5)

Principal, Moruillo, Abramowitz, Grand, Iason, Anello & Bohrer, P.C.

James S. Wolford
Assistant District Attorney, Monroe County (1996-2001)
Partner, The Wolford Law Firm

4',7



Michael R. Wolford
Assistant United States Attomey, Western District of New York (1969-
1972)
Branch Chief, Rochester Office
Partner, The Wolford Law Firm

Peter L. Zimroth
Corporation Counsel, New York City (1987-1990)
Assistant District Attorney, New York County (1975-1980)

Chief Assistant District Attomey
Appeals Bureau, Chief

Assistant United States Attorney, Southern District of New York (1968-
1970)
Partner, Amold & Porter LLP


