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The Existing Civil 
Right to Counsel 
Infrastructure
By Laura K. Abel and Judge Lora J. Livingston

funding appoint a representative for chil-
dren involved in abuse or neglect pro-
ceedings.7 Thus, virtually all states have 
statutes guaranteeing either the right to 
an attorney or the right to a guardian ad 
litem for children in abuse and neglect 
cases.8 Many, but not all, states also have 
a statute guaranteeing the right to coun-
sel for parents in state-initiated termina-
tion-of-parental-rights proceedings, and 
some have a statute guaranteeing the 
right for parents in abuse and neglect 
proceedings as well.9

Federal law also requires states to 
provide counsel for the parent of an 
Indian child in abuse, neglect, and termi-
nation-of-parental-rights proceedings.10 
A number of states have incorporated 
that requirement into their statutes.11

Other categories of child custody mat-
ters in which statutes guarantee a right to 
counsel for one or more parties include: 

private petitions to terminate  •
parental rights or for adoption;12 
paternity proceedings; • 13 
child custody, support, and visita- •
tion proceedings;14 
divorces and annulments; • 15 and 
proceedings regarding visitation  •
or permanency for children in fos-
ter care.16

Health
Being able to obtain access to or to refuse 
medical treatment is another subject 
of some right-to-counsel statutes. For 
example, some statutes guarantee coun-
sel to a minor seeking a judicial bypass 
of a requirement of parental notification 
or consent before undergoing an abor-
tion.17 Other statutes guarantee the right 
to counsel for people who are the subject 
of an involuntary sterilization proceed-
ing.18 Connecticut guarantees the right to 
counsel for people who are the subject of 
an involuntary vaccination order.19 Finally, 
Indiana provides a right to counsel for the 
subject of a petition for the involuntary 
release of mental health records.20

Safety
As discussed above, all states provide some 
sort of representation to children who are 
the subject of an abuse or neglect pro-

I n August 2006 the ABA House of 
Delegates unanimously passed a reso-
lution endorsing a civil right to counsel 

in cases concerning basic human needs.1 
The resolution was, in the words of 
former ABA President Michael Greco, 
“historic.”2 At the same time, the report 
accompanying the resolution made clear 
that it was offering “a careful, incremental 
approach . . . limited to those cases where 
the most basic of human needs are at 
stake.”3 

The resolution is incremental in anoth-
er way, too: it builds on the existing civil 
right to counsel infrastructure already in 
place throughout the country. Virtually 
every jurisdiction in the country has a 
right to counsel in at least some types of 
civil proceedings (including proceedings 
concerning family law matters, involun-
tary commitment, medical treatment, and 
many other issues). The rights are set out 
in hundreds of state and federal laws and 
court rules. Some implement court deci-
sions establishing a constitutional right 
to counsel in one or more types of pro-
ceedings.4 Others implement federal laws 
requiring the provision of counsel to spe-
cific types of individuals, such as members 
of the military or Native American chil-
dren facing removal from their parents. 
Still others flow from a legislature’s belief 
that providing counsel in a particular type 
of case is good social policy. For example, 
recent changes strengthening the role of 
appointed counsel for parents in abuse 
and neglect proceedings in Arkansas and 
Texas apparently resulted from a desire 
to ensure that children were not sent to 
foster care unnecessarily.5

These existing civil-right-to-counsel 
laws ease the way towards fulfillment 
of the ABA’s resolution in several ways. 
First, the fact that there already exists 
a civil right to counsel in some cases 
concerning basic human needs means 
that the task of fulfilling the ABA’s right-
to-counsel resolution is not as large as 
it would otherwise be. In our first sec-
tion below, we compare the existing civil 
right-to-counsel statutes and court rules 
to the scope of the civil right to counsel 
outlined in the ABA resolution. It is clear 
from this analysis that, while no jurisdic-
tion has a right to counsel in more than 
a few types of cases concerning basic 
human needs, no jurisdiction has to start 
from scratch, either.

Second, we can learn from existing 
civil right-to-counsel schemes about how 
best to create new schemes to fulfill the 
ABA resolution. Some lessons drawn from 
existing civil right-to-counsel schemes are 
discussed below in our second section. 

Cases Where a State Statute or 
Court Rule Provides for a Right to 
Counsel 

Child Custody
The ABA resolution calls for a civil right 
to counsel in cases where any one of 
five types of basic human needs are at 
stake: shelter, sustenance, safety, health, 
or child custody.6 Of those, child cus-
tody is the category with the greatest 
number of existing civil right-to-counsel 
statutes. This is in part because federal 
law requires that states receiving fed-
eral child abuse prevention and treatment 
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ceeding. A 2005 Florida law provides that 
abused, neglected, or abandoned nonciti-
zen children whom a state court deter-
mines may be eligible for special immigrant 
juvenile status under federal immigration 
law have a right to counsel for the purpose 
of petitioning the federal government for 
special immigrant juvenile status.21

New York appears to be the only juris-
diction providing counsel as a right to 
people seeking protection from domestic 
violence,22 although a few other states give 
courts the discretion to appoint counsel 
for the petitioner in such cases.

Shelter and Sustenance
There are few laws creating a right to 
counsel in cases concerning shelter or sus-
tenance. One standout is the Civil Asset 
Forfeiture Reform Act of 2000, which pro-
vides a federal right to counsel for low-in-
come homeowners who face civil forfeiture 
of their primary residence.23 New York 
appears to have the only right to counsel 
in any sort of case concerning sustenance: 
this state has a statute providing a right 
to counsel on appeal for unemployment 
insurance claimants who won before the 
Unemployment Insurance Appeals Board 
and are defending that decision against 
their employer’s appeal.24

Other
Civil cases concerning physical liberty are 
outside the scope of the ABA resolution, 
perhaps because it is already generally 
accepted as a matter of constitutional law 
that there should be a right to counsel in 
such cases.25 Nonetheless, it is worth noting 
that many, but not all, states provide a right 
to counsel for people facing incarceration 
as the result of civil contempt charges.26 
Many state statutes guarantee the right 
to counsel for people facing involuntary 
institutionalization for mental illness or 
alcohol or drug intoxication and for people 
facing disease quarantine.27 Alabama also 
guarantees counsel for anyone seeking to 
commit another person involuntarily.28 
A number of statutes provide a right to 
counsel for adults who are the subject of a 
petition for involuntary protective services 
or guardianship.29

A few other mandatory right-to-counsel 

statutes fall into the following categories:
Civil Arrest or Imprisonment. •  North 
Carolina provides a right to counsel 
for people who are the subject of a 
petition seeking their imprisonment 
for a debt or their civil arrest.30

Individual under Disability to Sue. •  
Maryland provides a right to counsel 
for people under a disability to sue.31

Members of the Military. •  The fed-
eral Servicemembers Civil Relief Act 
requires all states to provide coun-
sel to a military member who is a 
defendant in a civil case and has not 
appeared in the case.32 A number of 
states have incorporated this require-
ment into their laws.33

The Administration of the Civil 
Right to Counsel
While some existing civil right-to-counsel 
regimes provide a high quality of rep-
resentation, others are widely criticized 
as capable of providing representation in 
name only.34  

To address this problem the ABA, the 
National Center for State Courts, and 
other entities have issued national stan-
dards for the representation of children in 
custody and child abuse cases, of parents 
in abuse and neglect cases, and of people 
subject to involuntary commitment.35 
Although guidelines do not yet exist for 
the performance of other types of mandat-
ed civil representation, the existing guide-
lines teach that, for a civil right-to-counsel 
scheme to be effective, appointed counsel 
must have the following characteristics:

adequate experience and training;  •
assigned to fulfill particular duties;  •
given only as many cases as they  •
can competently handle; 
function independently of the  •
appointing authority; 
be adequately compensated;  •
be appointed early enough in a  •
particular proceeding; and 
the appointment system must be  •
uniform throughout a particular 
state. 

We discuss each of these requirements 
in turn.

In order to provide competent repre-
sentation with respect to most types of 

mandated cases, the attorneys appointed 
need to have relevant experience and 
training.36 Appointed attorneys should 
fulfill certain basic duties, such as inter-
viewing clients, although the specific 
duties will vary with case type.37 However, 
virtually none of the civil right-to-counsel 
statutes or court rules requires experi-
ence, training, or the fulfillment of any 
particular duties.38

Exceptions in some states are nota-
ble. An Arizona statute spells out specific 
tasks for attorneys appointed to represent 
people who are the subject of an involun-
tary commitment petition.39 An Arkansas 
court rule requires that attorneys appoint-
ed to represent parents or children in 
dependency and neglect proceedings have 
experience and training, that they receive 
continuing legal education in specified 
topics, and that they complete specific 
duties, such as reviewing relevant docu-
ments, attending court hearings, meeting 
with clients, and filing appropriate plead-
ings.40 In Florida, each judicial district 
imposes its own standards for counsel in 
dependency cases, and all such standards 
must meet or exceed training and experi-
ence standards that the Florida Indigent 
Services Advisory Board suggests.41 A 
number of states impose standards on 
counsel for children in abuse and neglect 
cases but apparently do not impose stan-
dards on counsel for the parents or in 
other types of cases.42

Courts should not assign appointed 
attorneys more cases than the attorneys 
can handle competently.43 However, very 
few right-to-counsel statutes or court rules 
provide any caseload limits or guidelines. 
One exception is an Oregon court rule 
providing that “[n]either defender orga-
nizations nor assigned counsel should 
accept workloads that, by reason of  
their size or complexity, interfere with 
providing competent and adequate rep-
resentation or lead to the breach of pro-
fessional obligations.”44

Appointed counsel should be inde-
pendent of the court.45 Commentators 
generally agree that someone other than 
the presiding judge should appoint coun-
sel to ensure that counsel’s desire to be 
appointed in other cases does not influ-
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ence counsel’s representation of clients.46 
However, very few civil right-to-counsel 
statutes provide any guidelines about how 
judges should appoint counsel. Judges 
presiding over the cases are free to appoint 
the attorneys in those cases, and, except in 
jurisdictions where the public defender is 
responsible for representing people enti-
tled to counsel in civil cases, that seems to 
be what generally happens.

Counsel must be adequately com-
pensated.47 Many civil right-to-counsel 
statutes do not address compensation 
beyond requiring that it be “reasonable.”48 
In practice, funding falls short of need 
almost everywhere. Many of the statutes 
that do specify how much counsel should 
be paid provide for an hourly rate of 
between $50 and $75, which is far below 
what most attorneys in private practice 
receive.49 Moreover, the fees are often 
capped at an extremely low rate.50 Other 
statutes expressly permit or require courts 
to appoint uncompensated counsel.51 Too 
often, the clients suffer because attorneys 
must maintain a very high caseload to 
make ends meet.52

Counsel need to be appointed early 
enough to be able to represent and con-
sult with the client during crucial stages of 
the proceedings.53 Some right-to-counsel 
statutes require that this happen, and some 

require the court to grant an adjourn-
ment for this to happen. For example, a 
Montana statute requires that counsel 
be appointed for a parent or guardian 
“immediately” following the filing of a 
petition seeking removal or placement 
of a child or the termination of parental 
rights.54 A New York statute provides that 
parties who have the right to counsel in 
family court also have “the right to have 
an adjournment to confer with counsel.”55 
However, many right-to-counsel statutes 
are silent about this important issue.

Where possible, counsel should be 
provided in a uniform manner through-
out a state.56 Lack of a uniform system 
can lead to individual judges or county 
administrators determining who should 
get counsel on an ad hoc basis. Even 
when individual counties have written 
policies, the differences between those 
policies can lead to vastly different access 
to counsel in different counties, despite 
the presence of an applicable statewide 
law guaranteeing this right. 

However, unified state systems to 
administer the right to counsel are very 
rare. In most states, individual counties 
are responsible for administering and 
often funding the right-to-counsel sys-
tem. Often the counties themselves have 
no uniform procedures. Thus, how the 

right to counsel is implemented tends to 
vary not only by state but also by county 
and by judge. For example, in Nevada’s 
Clark County, a public defender office 
specializing in family law handles fam-
ily law matters, with contract attorneys 
handling only those cases that the spe-
cial public defender cannot handle. In 
the rest of the state, however, the gen-
eral public defender’s office or court- 
appointed contract attorneys handle 
family law matters.57 

Alaska and Montana are exceptions 
to the general lack of uniformity. Alaska 
operates a statewide public defender 
office and an Office of Public Advocacy, 
both representing civil and criminal liti-
gants with a right to counsel.58 After a 
major lawsuit, Montana created a state-
wide public defender’s office to repre-
sent low-income people in both civil and 
criminal matters.59

The existing civil-right-to-counsel 
infrastructure is far from perfect, and per-
haps the ABA resolution will help strength-
en it in some respect. At a minimum, the 
resolution underscores the importance 
of the right to counsel in civil matters 
when a litigant’s basic human needs are 
at risk. Any strategy, whether incremental 
or global, that advances the right to legal 
representation in these important cases is 
a significant step toward the goal of access 
to justice for all. n

Portions of this article were originally published 
as State Statutes Providing for a Right to Counsel in 
Civil Cases, by Laura K. Abel and Max Rettig, in 
Clearinghouse Rev., July–Aug. 2006, at 245.
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