United States House of Representatives

Statement of
Lawrence D. Norden
Brennan Center for Justice at NYU School of Law
November 14, 2011
Excluded From Democracy: The Impact of Recent State Voting Changes
On behalf of the Brennan Center for Justice, I thank Representative Conyers and the
other Members present today for holding this important forum. Congress’ efforts to increase
public awareness of the array of new voting laws is an important step toward halting the most
dramatic increase in voting restrictions in the United States since before the passage of the
Voting Rights Act.
My name is Lawrence Norden, and I am Deputy Director of the Brennan Center’s
Democracy Program. The Brennan Center for Justice is a nonpartisan think thank and legal
advocacy organization that focuses on issues of democracy and justice. Among other things, we
seek to ensure fair and accurate voting procedures and systems and to promote policies that
maximize citizen enfranchisement and participation in elections. We have done extensive work
on a range of issues relating to voting rights, including work to remove unnecessary barriers to
voter registration; to make voting machines more secure, reliable, usable, and accessible; and to
expand access to the franchise. Our work on these topics has included the publication of studies
and reports; assistance to federal and state administrative and legislative bodies with
responsibility over elections; and, when necessary, participation in litigation to compel states to
comply with their obligations under federal law and the Constitution.
In my testimony today, I will share with you the results of a recent Brennan Center study
I co-authored entitled “Voting Law Changes in 2012,” 1 which documents the record number of
bills introduced and passed restricting access to voting this year. I intend to provide you with a
summary of the laws and legislation, along with an overview of the key issues underlying these
laws, and potentially even newer restrictions to come from the states in the next several months. I
will also suggest constructive steps that Congress can take to make our elections more secure and
accessible to all Americans.
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New Laws Restricting Voting in the States
For several decades, our nation has expanded the franchise and knocked down old
barriers to full electoral participation. This year has seen an abrupt change in that narrative, with
a wave of state laws and legislation that create new restrictions on voting access. In our report
released last month, the Brennan Center analyzed twenty-one new laws and executive actions in
more than a dozen states; 2 we found that, taken together, they would make it more difficult for at
least 5 million Americans to cast ballots. 3 Forty-two additional bills that would further restrict
access to the ballot are currently pending in states around the country. 4 The new barriers will fall
most heavily on the young, students, the elderly, minorities, women, and low-income voters, as
well as voters with disabilities. They may sharply tilt the political terrain in the 2012 election and
beyond.
The restrictions fall into six major categories: (1) requirements that voters provide
specific kinds of government-issued photo ID to vote or have their votes counted; (2)
requirements to provide documentary proof of citizenship in order to register and vote; (3) new
restrictions on voter registration drives; (4) the elimination of same day registration; (5) cutbacks
on the availability of early and absentee voting, and; (6) actions permanently depriving
previously incarcerated citizens of their right to vote.
Photo ID bills were enacted in seven states. Alabama, Kansas, Rhode Island, South
Carolina, Tennessee, Texas, and Wisconsin passed laws that will require registered voters to
show photo identification in order to vote. 5 All but Rhode Island require government-issued ID
for voting at the polls, a type of ID that 11% of voting age Americans do not have. 6 Prior to this
year, only two states had imposed strict photo ID requirements. 7 A few other states requested,
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and continue to request, photo ID in order to vote, 8 but voters without ID are still permitted to
vote ballots that will count after an alternative verification procedure. Under most of the new
photo ID laws passed this year, voters who do not have photo ID are either required to vote a
provisional ballot or are not allowed to vote at all. Only Tennessee allows voters without ID to
vote a regular ballot if they swear an affidavit of identity. 9
Three states enacted “Proof of Citizenship” laws. At least 7% of Americans do not have
the kind of proof of citizenship documentation required by these laws. 10 Alabama 11 and Kansas 12
will require all new voter registration applicants to produce documentary proof of citizenship,
while Tennessee 13 will require individuals flagged by state officials as potential non-citizens to
produce such documentation. The Alabama and Kansas laws apply only to those registering to
vote for the first time; those who have already registered do not need to provide any
documentation. Until this year, only Arizona, prompted by the controversial Ballot Proposition
200, had required that individuals produce documentary proof of citizenship in order to be
allowed to register to vote. 14 In contrast, all other states rely on the affidavit signed by a new
registrant, under penalty of perjury, swearing that she is a U.S. citizen of voting age and meets
all other eligibility requirements.
Other states enacted laws to make the voter registration process more difficult. Florida
and Texas enacted laws which have shut down registration drives that previously registered
hundreds of thousands of citizens in those states. 15 Florida will now require groups and
individuals who wish to register voters to first pre-register with the state, submit within 48 hours
every voter registration application received, and keep track of every voter registration
application they distribute. 16 While Texas law had already required private citizens to be
deputized by a local election official before they could register anyone to vote, the new law now
requires these individuals to complete certain training requirements, which may include a final
exam, before they can register any new voters. 17 Ohio and Maine, meanwhile, eliminated sameday voter registration, used by tens of thousands in 2008 alone, although the people of Maine
voted to restore same-day voter registration, 18 and Ohio’s law is now being challenged with a
ballot referendum in November 2012. 19
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States also cut back on early voting, used by nearly one-third of all voters in 2008. 20 Five
states—Florida, Georgia, Ohio, Tennessee, and West Virginia— enacted laws that shortened the
early voting period. 21 Ohio cut the early voting period from thirty-five to eleven days and
eliminated early voting on Saturday afternoon and Sunday. 22 Florida shortened the early voting
period from two weeks to one, and eliminated voting on the Sunday before Election Day. 23
Two Governors reversed progress on the restoration of voting rights to previously
incarcerated citizens, making it virtually impossible for hundreds of thousands of people with
past felony convictions to get such rights restored. Governors Terry Branstad of Iowa and Rick
Scott of Florida both issued executive orders reversing recently enacted policies of restoring
voting rights to citizens with past felony convictions. 24 In Iowa, 80,000 citizens in the last six
years had their voting rights restored under this now reversed policy. 25 In Florida, up to one
million people could have benefited from the practice reversed by Governor Scott; based on the
rates of restoration in Florida between 2007 and 2010, the Brennan Center estimates that
approximately 100,000 Floridians would have had their voting rights restored by 2012 but for the
governor's actions. 26
The Impact of the New Voting Laws
The new laws significantly alter the rules by which many Americans register and vote,
placing new restrictions on the ways citizens can register and vote, and requiring more
administrative steps in order to vote. As already mentioned, the Brennan Center estimates that
this change in rules will make it significantly harder for over 5 million eligible Americans to
vote. 27 To put that number in some perspective, it is larger than the margin of victory in two of
the last three presidential elections.
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Among the states that have seen or are considering such new restrictions in 2011, several
are “battleground” states, among them Florida, Ohio, Iowa, Georgia, North Carolina,
Pennsylvania and Michigan. 28 Combined, states that have already cut back on voting rights make
up approximately two-thirds of the electoral votes needed to win the presidency.
The New Restrictions on Voting and Registration Do Not Affect All Voters Equally
The litany of new state voting laws could substantially reduce registration and turnout
among all citizens, but they will have a disproportionately large impact on certain voters,
especially the young, students, the elderly, minorities, women, low-income, and disabled voters.
These groups will be most affected by the new laws for a variety of reasons. In some cases, they
are less likely to have access to the type of documentation required by the new laws, or lack
documentation with a current name or address. In other cases, they may rely on methods of
voting and registration eliminated or restricted by the laws at higher levels than the general
population. Below is some statistical evidence of how each of these groups may be especially
affected by particular laws that have been passed.
Voter ID Laws
As already mentioned, 11% of voting-age Americans do not have the kinds of current
government-issued photo ID required by the most restrictive identification laws. 29 The numbers
are far worse for specific populations. For example, 18% of 18-24 year old citizens lack
government-issued photo ID with a current name and address; 30 18% of citizens 65 or over do
not have current government issued photo ID; 31 among African Americans, approximately one in
four do not possess such ID. 32 For some subcategories within these groups, the numbers are even
starker. For instance, according to one study, 78% of African-Americans in Wisconsin aged 1824 do not have a driver’s license. 33
These laws have real consequences for real people. Dorothy Cooper, a 96-year-old
African American woman in Tennessee, illustrates what can happen to women when the names
on their birth certificate do not match the married names on their registration cards: she was
reportedly denied a free ID card and told she could not vote at her polling place, as she had in
almost every election in the last 75 years. 34 In South Carolina, it has been reported that husbandand-wife physicians who have been registering their patients to vote for the past 29 years are
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unable to help many of their patients register to vote, even though they have offered to pay for
IDs, because many of their patients do not have birth certificates. 35
Notably, many of these new laws are drafted in a way that places extra burdens on
younger voters and voters of color. South Carolina, Texas, and Tennessee explicitly exclude
student IDs from the list of acceptable identification, 36 and Wisconsin effectively does the same
by listing requirements that no state university’s student ID currently meets. 37 Texas and
Tennessee, despite not allowing student IDs, do allow the use of concealed-carry handgun
permits to vote. This legislative choice disproportionately harms African Americans, who are
under-represented among concealed-carry handgun permit holders and over-represented among
students. For instance, African Americans make up 16.9% of the public university student
population, 38 but received less than 7.7% of the state’s concealed-carry permits last year. 39
Racial minorities will also frequently have to travel farther in order to obtain the newly
required documentation. For example, in Texas, Latino voters make up about 33% of the citizen
voting age population in the state, but make up more than 60% of voting-age citizens who live
more than 20 miles from a state driver’s license office in Texas. 40
New Proof of Citizenship Requirements
The Brennan Center estimates that well over half a million citizens may not have the
necessary proof of citizenship documentation now required in Alabama, Kansas and (in some
cases) Tennessee to register to vote. 41 Nationwide, as many as 7% of United States citizens do
not have ready access to citizenship documents. New proof of citizenship requirements may
especially harm women, who are much less likely to have updated proof of citizenship
documents that reflect their current legal name. According to a 2006 Brennan Center report, one
third of voting-age women do not have access to proof of citizenship with their current legal
name. 42
Citizens with low income may also have difficulty complying with proof of citizenship
requirements. At least 12% of citizens earning less than $25,000 lack ready access to proof of
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citizenship documentation. 43 Moreover, such documentation can be prohibitively expensive for
the poorest citizens; for example, birth certificates cost between $15 and $25. 44 Other
documents, such as a certificate of naturalization, can cost hundreds of dollars. 45 Although
Alabama and Kansas provide for free birth certificates if needed in order to register, Tennessee
does not. Moreover, Alabama and Kansas’ free birth certificates will not help those born out of
state.
New Voter Registration Restrictions
Many of the new restrictions on voter registration will disproportionately harm minority
and young voters. In Florida, for example, African Americans and Latinos registered to vote
through voter registration drives at twice the rate as white voters in 2004 and 2008. 46 The large
emphasis on voter registration drives in Florida is a major reason why racial disparities in voter
registration are lower in Florida than most states. 47 Because of Florida’s new law, however,
many organizations and individuals have been forced to suspend their voter registration efforts. 48
New voter registrations among minorities will likely be significantly lower as a result.
Early Voting Changes
Minority voters will also bear the brunt of new laws restricting early voting. In 2008, a
large number of American-American churches in Florida and Ohio organized successful “souls
to the polls” drives, whereby churchgoers were provided free rides to the polls for early voting
on Sunday. In Florida, 33% of citizens who voted early on the Sunday before Election Day were
African American, even though African Americans make up only 13% of the citizen voting age
population. 49 Additionally, 24% were Latino, even though Latinos make up only 16% of the
citizen voting age population. 50 Now, Florida has eliminated voting on the Sunday before the
election, and Ohio has eliminated Sunday voting entirely.
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Making It Harder to Restore Voting Rights
Actions to prevent the restoration of voting rights to previously incarcerated citizens will
disproportionately hurt African-Americans and Latinos. A total of 5.3 million American citizens
are not allowed to vote because of a criminal conviction, even though 4 million of those have
completed their sentences. 51 A disproportionately high number of these citizens are African
American and Latino. Nationwide, 13% of African-American men have lost the right to vote, a
rate that is seven times the national average. 52 Latinos are incarcerated at higher rates than
Whites. Latinos represent 20.7% of the prison population despite representing only 16.3% of the
total U.S. population. 53
Florida and Iowa, by reversing the policy of restoring voting rights to previously
incarcerated individuals, will exacerbate this disparity by keeping a population with a
disproportionately high number of African Americans and Latinos off the voter rolls.
Additional Restrictions to Voting Rights on the Horizon
In addition to laws already in effect, current action in the states could soon add more
barriers to voter participation, in the form of bills, ballot petitions, administrative action, and
lawsuits.
At least forty-two bills that would further restrict voting rights are under consideration
around the country. Among the states considering restrictive voting laws are Pennsylvania,
where a photo ID requirement bill is pending, and Michigan, where a bill that would impose
restrictions on voter registration organizations similar to those in effect in Florida has been
introduced. 54 With the 2012 legislative session on the horizon, we expect further legislation to be
introduced. Missouri has an initiative on the ballot in 2012 that would require photo ID for
voting, 55 and Minnesota likely will as well. 56
State officials also have the ability to create barriers to voting through administrative
actions and restrictive interpretations of laws. The manner in which a law regulating registration
and voting is interpreted is often as important as what it says. For instance, in one state a
secretary of state issued an order to prevent voters who did not vote in the 2010 general election
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from receiving mail ballots for this year’s all-mail election. 57 In another, a secretary of state
investigated and sent threatening letters to students regarding voter fraud, even though the
students had done nothing wrong. 58
A number of states and state jurisdictions have also launched a facial attack on the Voting
Rights Act, arguably the most successful piece of civil rights legislation in our nation’s history.
Shelby County, Alabama, Kinston, North Carolina, and the states of Arizona, Florida, and
Georgia are currently engaged in litigation asking that a key provision of the Voting Rights Act
be found unconstitutional.
Recommendations for Congressional Action
Congressional attention to the recent wave of laws restricting voting rights has helped,
and can continue to help, to make a difference in thwarting efforts to restrict voting rights. We
applaud Members for hosting this forum, which will raise public awareness about the new wave
of state voting laws, and build a public record for federal legislation that can address real
problems in our voting system and improve elections.
We also believe Congress should support and protect the Election Assistance
Commission, which is the only federal agency devoted to improving our elections by developing
registration and voting guidelines, ensuring that voting machines are secure and accessible, and
providing critical information to state and local governments and voters to help better the
electoral process. Congress should act to prevent the elimination of this critical agency.
Finally, Congress should work to pass new legislation to protect against voter
suppression and improve our election system to make it more secure and accessible to all eligible
voters. Among the kinds of legislation that would be most helpful to pass, the Brennan Center
points to the following:
•

Legislation to modernize voter registration, which would automate the registration
process at places like departments of motor vehicles and social service agencies and
would ensure that voter records are accurate and up to date. This could expand the
franchise to over 65 million Americans who are not currently registered, while reducing
any risk of fraud.

•

The Democracy Restoration Act. Introduced in the House by Representative Conyers as
H.R. 2212 and soon to be introduced in the Senate by Senator Cardin, this would restore
voting rights in federal elections to 4 million previously incarcerated American citizens.

•

Caging prevention legislation, possibly modeled on the Caging Prevention Act of 2009. 59
Voter caging occurs when state officials send mailings to targeted lists of registered
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voters and then purge from the voter rolls those for whom mail is returned as
undeliverable. 60 Caging prevention legislation would prohibit removing voters from
qualified voter lists based on the results of such mailings or error-prone list matching.
•

Legislation to prohibit deceptive practices and voter intimidation. Representative Conyers
has proposed legislation in the past, 61 and this remains a critical voter protection issue.
Such legislation would prohibit sending misleading information about the time, place,
and manner of elections to voters.

All of these measures are worthy of serious consideration by Congress and could go a
long way to creating more secure and accessible elections for all American voters, while also
creating baseline rules to prevent manipulation of state practices in the future.
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