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affirmative responsibility of adding all eligible citizens in its records to the voter lists. Under such
a system, there would be far fewer unregistered voters who show up at the polls on Election Day
since virtually all eligible citizens would be registered. In addition to providing a fail-safe for
those voters wrongly purged, universal voter registration would increase confidence in the accuracy of voter registration lists since they would have been assembled by election officials rather
than by voters.
Universal voter registration has other benefits as well: it would add up to 50 million unregistered
Americans to the voter rolls; eliminate the opportunity for partisan or other gamesmanship with
voter registration rules and procedures; reduce fears of potential voter fraud, as those derive largely
from the potential for fraudulent registrations; and reduce burdens on election officials, who currently devote substantial resources to processing voter registration forms in the months and days
leading up to an election. The elements of a system of universal registration are as follows:
• The government takes affirmative responsibility to build clean voter lists consisting of
all eligible citizens.
• Each eligible citizen only has to register once within a state; the government ensures
that voters stay on the lists when they move within state.
• Election Day registration is available as a fail-safe for those eligible citizens whose
names are erroneously not added to or erroneously purged from the voter rolls.

v.

emerging issues with r espect to purges
There are numerous blemishes in our country’s voting history. Since the end of Reconstruction in
the late nineteenth century, the voting rights of poor and minority citizens have been restricted
through a complex system of laws enacted by state legislatures and intended to limit or ignore the
commands of the 14th and 15th Amendments. In the immediate aftermath of the Civil War and
the Reconstruction Amendments, voting among African American men briefly soared in the former
slave states.166 In Louisiana in 1867, for example, approximately 90% of the eligible black male
population had registered to vote.167 However, by the end of the Reconstruction era in 1877, most
Southern states had erected significant new barriers to minority voting that re-established control by
the white Democratic Party, eliminating these hard-won rights from the vast majority of non-white
voters.168 At first glance, these new voting laws appeared race-neutral, so as not to violate the 14th
and 15th Amendments, but in effect they purposely excluded many African Americans from the
polls. Poll taxes, literacy tests, and grandfather clauses, for example, proved to be effective barriers to
African American voting. Though these new restrictions did not, on face, target one group of voters
over another, they were discriminatorily applied to African American voters.169
Some commentators argue that voter purges are simply a variation of older, more overt methods
of disenfranchisement intended to reduce minority participation.170 Courts have agreed: one
court overturned the aforementioned Louisiana purge, finding it “massively discriminatory in
31 | Brennan Center for Justice

purpose and effect,”171 and another referred to a Texas statute requiring yearly re-registration as
a “direct descendant of the poll tax” that unconstitutionally disenfranchised voters.172 Although
other courts differ on the motivations of purges, they do not deny that their effect can be discriminatory.173
Irrespective of whether purging officials act with racial animus, if done without adequate protections, voter purges can have the same disenfranchising effect as the overt voter restrictions used in
earlier decades. While new nuances to problematic purges are always emerging, there are at least
two relatively new issues for which problems are predictable.
a. voter caging

In the later half of the twentieth century, a category of voter purges known as “voter caging” arose
as a new tactic to generate lists of voters to be purged from voter registration lists or challenged
at the polls. Adapted from a direct mail marketing practice of sorting mailing addresses,174 voter
caging is a controversial method of targeting voters in which non-forwardable mail is sent to registered voters at their voter registration address.
Some percentage of that mail is returned to
the sender as undeliverable for a variety of reaComputerized voter
sons, many unrelated to the recipient’s status
as a voter.175 On this basis alone, the sender
registr ation lists now m ake
(typically a political operative) uses the list of
it possible for thousands of
returned mail to either request election officials
voters to be disenfr anchised
to purge the names from the registration list or
with a single keystroke.
later challenge the validity of the voter’s registration at the polls on Election Day, or both.
Voter caging has been demonstrated to produce grossly inaccurate results and has threatened to disenfranchise thousands of legitimately
registered voters.176 The history of voter caging is littered with examples of political operatives
targeting poor and minority neighborhoods where mail delivery might be less reliable or where
voters are believed to be threatening to certain political interests. First uncovered in 1958, the
practice has frequently been used to generate purges of thousands of voters. In 1986, for example, the Republican National Committee (“RNC”) hired a vendor to conduct a voter caging
effort in at least three states, intending to purge voters residing in primarily African American
neighborhoods.177 Unearthed in subsequent litigation, an RNC internal memorandum discussing the targeting of Louisiana voters stated the goal of the voter caging program:
I would guess that this program will eliminate at least 60-80,000 folks from
the rolls . . . If it’s a close race, which I’m assuming it is, this could really
keep the black vote down considerably.178
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In more modern times, reports of intended voter caging efforts have surfaced in Ohio, Michigan,
and Virginia.179 Because voters who are victims of caging cannot cast a regular ballot, purges of this
kind pose a significant threat to the completeness of voter registration lists, and ultimately, to the
legitimacy of our nation’s elections.
b. comparing databases within and across state lines

HAVA’s requirement of centralized computer voter registration databases has allowed election officials to maintain their voter lists with greater ease as states move away from many separate voter
lists, but it also significantly amplifies the potential for large-scale disenfranchisement.180 Indeed,
computerized voter registration lists now make it possible for thousands of voters to be disenfranchised with a single keystroke.
Officials have increasingly focused attention on ways of making state databases “interoperable”
with other databases that may contain relevant information on registered voters. “Interoperability”
is generally defined as a method of connecting or integrating multiple databases so that changes in
one database can be recognized and mirrored in a second database automatically. Seizing on language in HAVA which requires or recommends states to “coordinate” voter registration databases
with felony conviction databases, death records, and records of voter moves through state DMV
databases,181 several groups of states have started to compare voter registration lists among each
other and initiate voter purges based on matches between records on different states’ lists, presuming that individuals who have moved from one state to another have neglected to notify the original
state before registering to vote in the new state.182
The problem is that there are not always sufficient protections to ensure that the same individuals
are identified as opposed to two different individuals with similar identifying information. In 2006,
for example, the Kentucky State Board of Elections attempted to match names on its registration
database against lists of voters in Tennessee and South Carolina, and purged 8,000 voters as a result
of the match — without notifying the voters, and in violation of specific provisions of federal law.
Interoperability technology grants many opportunities to improve election administration and the
maintenance of voter registration databases. Yet because of the speed and scale at which information can be shared, interoperability in many ways poses a greater threat to the right to vote than
traditional methods of record coordination. State and local officials should strive to use existing
computer and electronic technology in a way that enhances the experiences of voters and minimizes disenfranchising errors during the voter registration processes.

vi.

conclusion
Purges should be a carefully calibrated process designed to account for the complications that
invariably arise. Without adequate safeguards, voters experience an unreasonable risk of disenfranchisement, and purges are vulnerable to manipulation. The above recommendations will go far in
minimizing unnecessary risks to voters and should be implemented without delay.
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