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STANDARD OF REVIEW 

 Summary judgment is warranted when the pleadings, affidavits, depositions, or 

admissions show that there is no genuine issue as to any material fact and that the moving party 

is entitled to judgment as a matter of law.  Brown v. Silvern, 45 P.3d 749, 751 (Colo. App. 2001); 

Salas v. Grancare, Inc., 22 P.3d 568, 571 (Colo. App. 2001); Van Schacck v. Phipps, 558 P.2d 

581, 585 (Colo. App. 1976).     

 In determining whether summary judgment is appropriate, “the nonmoving party is 

entitled to the benefit of all favorable inferences that may reasonably be drawn from the 

undisputed facts, and all doubts must be resolved against the moving party.”  St. Paul Fire 

Marine Ins. Co. v. Mid-Century Ins. Co., 18 P.3d 854, 855 (Colo. App. 2001); see also, Gifford 

v. City of Colorado Springs, 815 P.2d 1008, 1011 (Colo. App. 1991).   

 For purposes of a motion for summary judgment, “a ‘material fact’ is one that affects the 

outcome of the case.”  Keybank, Nat. Ass’n v. Masacarenas, 17 P.3d 209, 215 (Colo. App. 

2000), overruled on other grounds by West v. Roberts, 143 P.3d 1037, 1045 (Colo. 2006).  The 

appropriate construction of a statute is a question of law.  People v. Terry, 791 P.2d 374, 376 

(Colo. 1990); see also, Silverstein v. Sisters of Charity of Leavenworth Health Servs. Corp., 614 

P.2d 891, 893 (Colo. App. 1979), cert. denied (1980).   

ISSUES PRESENTED FOR REVIEW 
 
 1.  Whether Colorado Common Cause has associational standing to assert certain 

counterclaims against the Secretary on behalf of its members.   
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2.  Whether the plain language of § 1-7.5-107(3)(a)(I), C.R.S. (2012)1, requires election 

officials to mail ballots only to active registered electors in a coordinated mail ballot election.   

 3.  Whether the non-receipt of mail ballots by “inactive – failed to vote” electors – some 

of whom also may be racial or ethnic minorities – denies such electors the equal protection of the 

laws or rights under the First Amendment, even though such electors may cast ballots by other 

means. 

STATEMENT OF UNDISPUTED FACTS 

1. Common Cause was founded in 1970 as a national organization.  (Exhibit A, CCC Depo. 

10:18-19). 

2. Colorado Common Cause (“CCC”) was formed as the first state chapter of the national 

organization.  (Exhibit A, CCC Depo. 10:19-20). 

3. Common Cause and CCC are membership organizations.  (Exhibit A, CCC Depo. 11:6-

10, 85:23 – 86:6). 

4. An individual becomes a member of Common Cause by submitting a membership form.  

(Exhibit A, CCC Depo. 85:23 – 86:6; Exhibit B, Common Cause membership form). 

5. If an individual who resides in Colorado submits a membership form to Common Cause, 

then that individual is also added to CCC’s member list.  (Exhibit A, CCC Depo. 85:23 – 

86:6). 

                                           
1 Although this action ensued in the fall of 2011, there has been no subsequent legislative change 
to the language of § 1-7.5-107(3)(a)(I), C.R.S. (2011), or to any of the other relevant provisions 
of the Election Code.  Furthermore, CCC’s counterclaims seek only prospective equitable relief 
against the Secretary.  Accordingly, unless otherwise specifically stated, all references to or 
quotes from any statutory provisions in this Motion are to the 2012 version of the Colorado 
Revised Statutes. 
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6. The Common Cause membership form does not request or require prospective members 

to provide information about their race or ethnicity.  (Exhibit B, Common Cause 

membership form). 

7. CCC does not request or obtain information from its members about their race and 

ethnicity as part of its normal course of business.  (Exhibit C, CCC’s Responses to the 

Secretary’s First Set of Written Discovery Requests, p. 4-5; Exhibit A, CCC Depo. 94:10-

15, 95:2-14).  

8. Prior to seeking leave to intervene in this case and filing its original counterclaims, CCC 

did not make any effort to contact its IFTV members who reside in Denver County to 

determine their race or ethnicity.  (Exhibit A, CCC Depo.  95:15-22). 

9. Prior to seeking leave to intervene in this case and filing its original counterclaims, CCC 

did not make any effort to contact its IFTV members from across the state to determine 

their race or ethnicity.  (Exhibit A, CCC Depo.  95:23 – 96:3). 

10. Since becoming a defendant in this case, CCC has not made any effort to contact its 

IFTV members from across the state to determine their race or ethnicity.  (Exhibit A, 

CCC Depo.  96:4-12, 99:25 – 100:7)  

11. CCC has no information or knowledge about whether any member of the organization 

who is designated as “inactive – failed to vote” also identifies as a racial or ethnic 

minority.  (Exhibit C, CCC’s Responses to the Secretary’s First Set of Written Discovery 

Requests, p. 4-5; Exhibit A, CCC Depo. 74:2-6, 77:8-12, 81:2-17, 94:11 – 96:12). 
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12. CCC does not claim that the Colorado General Assembly intended for a disparate impact 

on racial and ethnic minorities to result from its enactment of C.R.S. § 1-7.5-107(3)(a)(I).   

(Exhibit A, CCC Depo. 54:1 – 55:10). 

13. CCC does not claim that the Colorado General Assembly intentionally or purposefully 

meant to discriminate against members of racial or ethnic minorities by enacting C.R.S. § 

1-7.5-107(3)(a)(I).   (Exhibit A, CCC Depo. 203:8-13). 

14. In order to register to vote in Colorado, individuals are not required to provide 

information about their race or ethnicity.  (Exhibit A, CCC Depo. 64:15-18). 

15. The Secretary’s office does not maintain data regarding registered voters’ race and 

ethnicity in the Statewide Voter Registration Database (“SCORE”) system.  (Exhibit A, 

CCC Depo. 64:19-22). 

16. CCC has no knowledge that either the Secretary or any member of his staff intended for a 

disparate impact on racial and ethnic minorities to result from his enforcement of C.R.S. 

§ 1-7.5-107(3)(a)(I).   (Exhibit A, CCC Depo. 56:2-11; 155:7-16; 178:20 – 180:16, 

189:14 – 191:4). 

17. In a verified response to CCC’s Request for Admission No. 1, the Secretary denied that 

he was informed prior to September 2011 by the Denver Clerk that failing to mail ballots 

to “inactive – failed to vote” electors in Denver County would have a greater impact on 

minority voters in that county.  (Exhibit D, Secretary’s Responses to First Set of Requests 

for Admission Propounded by CCC, p. 2-5).   

18. In a verified response to CCC’s Request for Admission No. 2, the Secretary denied that 

he was informed prior to September 2011 by the Pueblo Clerk that failing to mail ballots 
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to “inactive – failed to vote” electors in Pueblo County would have a greater impact on 

minority voters in that county.  (Exhibit D, Secretary’s Responses to First Set of Requests 

for Admission Propounded by CCC, p. 2-5).   

19. In a verified response to CCC’s Request for Admission No. 6, the Secretary denied that 

he was aware prior to September 2011 that African Americans and Latinos participated in 

the 2010 general election at lower rates than in 2008 as compared to other voters.  

(Exhibit D, Secretary’s Responses to First Set of Requests for Admission Propounded by 

CCC, p. 2-5).     

20. An IFTV voter is still an eligible elector.  (Exhibit A, CCC Depo. 46:16-18). 

21. At the time CCC sought to intervene in this case and filed its original counterclaims 

against the Secretary, CCC had not contacted any of its members from across the State of 

Colorado who were “inactive – failed to vote” electors regarding whether and to what 

extent they have been burdened in the exercise of their right to vote by not receiving a 

mail ballot.  (Exhibit A, CCC Depo. 99:13-24).   

22. At the time CCC sought to intervene in this case and filed its original counterclaims 

against the Secretary, CCC had not contacted any “inactive – failed to vote” electors from 

across the State of Colorado regarding whether and to what extent they have been 

burdened in the exercise of their right to vote by not receiving a mail ballot.  (Exhibit A, 

CCC Depo. 83:25 – 84:7). 

23. Between intervening in this case on November 16, 2011, and filing its Second Amended 

Counterclaims on September 24, 2012, CCC did not contact any of its members from 

across the State of Colorado who were “inactive – failed to vote” electors regarding 



 7 

whether and to what extent they have been burdened in the exercise of their right to vote 

by not receiving a mail ballot.  (Exhibit A, CCC Depo. 99:13-24).   

24. Between intervening in this case on November 16, 2011, and filing its Second Amended 

Counterclaims on September 24, 2012, CCC did not survey any “inactive – failed to 

vote” electors from across the State of Colorado regarding whether and to what extent 

they have been burdened in the exercise of their right to vote by not receiving a mail 

ballot.  (Exhibit A, CCC Depo. 46:19 – 47:12, 83:25 – 84:7).   

25. On or around November 15, 2011, CCC began contacting its members from across the 

State of Colorado who are “inactive – failed to vote” electors regarding whether and to 

what extent they have been burdened in the exercise of their right to vote by not receiving 

a mail ballot.  (Exhibit A, CCC Depo. 77:20 – 83:11, 99:13-24).   

26. To date, CCC has not completed the task of contacting its members from across the State 

of Colorado who are “inactive – failed to vote” electors regarding whether and to what 

extent they have been burdened in the exercise of their right to vote by not receiving a 

mail ballot.  (Exhibit A, CCC Depo. 83:5-11). 

27. CCC’s goal is to complete the task of contacting its members from across the State of 

Colorado who are “inactive – failed to vote” electors regarding whether and to what 

extent they have been burdened in the exercise of their right to vote by not receiving a 

mail ballot by the end of 2012.  (Exhibit A, CCC Depo. 83:5-11). 

28. Trial in this matter is set to begin on January 7, 2013.  (Exhibit I, Notice of Trial).     

29. CCC has no knowledge of any written or verbal statement made by either the Secretary 

or any member of his staff that the intent of enforcing C.R.S. § 1-7.5-107(3)(a)(I) was to 
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make it more difficult for “inactive – failed to vote” electors to vote.   (Exhibit A, CCC 

Depo. 154:19 – 155:4; 178:20 – 179:6). 

ARGUMENT 

I. COLORADO COMMON CAUSE LACKS ASSOCIATIONAL STANDING TO 
MAINTAIN THE PORTIONS OF ITS SECOND AND THIRD COUNTER-
CLAIMS ALLEGING SPECIAL BURDENS ON ITS MEMBERS WHO ARE 
BOTH “INACTIVE – FAILED TO VOTE” ELECTORS AND RACIAL OR 
ETHNIC MINORTIES 

 
A. Requirements for associational standing.  

 
Standing is a jurisdictional issue.  Anson v. Trujillo, 56 P.3d 114, 117 (Colo. App. 2002).  

Under Colorado law, a plaintiff must allege that he or she suffered injury in fact to a legally 

protected interest as contemplated by statutory or constitutional provisions to have standing to 

sue.  Wimberly v. Ettenberg, 570 P.2d 535, 539 (Colo. 1977).  In this case, CCC is a membership 

organization and, as such, has associational standing to bring suit on behalf of its members as 

long as:  (1) its members would otherwise have standing to sue in their own right; (2) the 

interests it seeks to protect are germane to the association’s purpose; and (3) neither the claim 

asserted nor the relief requested requires the participation of individual members in the lawsuit.  

Hunt v. Washington State Apple Advertising Com’n, 432 U.S. 333, 342-43 (1977), expressly 

adopted by Colorado Courts in Conestoga Pines Homeowners’ Ass’n v. Black, 689 P.2d 1176, 

1177 (Colo. App. 1984).  The first prong requires a plaintiff-organization to make specific  

allegations establishing the standing of “at least one identified member” of the  

organization.  Summers v. Earth Island Inst., 555 U.S. 488, 498 (2009). 
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B. Colorado Common Cause failed to identify any member who is both an “inactive – 
failed to vote” elector and a racial or ethnic minority.   

 
In this case, CCC claims that the Secretary’s interpretation and enforcement of § 1-7.5-

107(3)(a)(I) in accordance with the statute’s plain language, violate the First and Fourteenth 

Amendment rights of its members who are “inactive – failed to vote” electors. (CCC’s Second 

Amended Counterclaim, ¶¶ 17, 25-26, 30-31).  For these claims, CCC is only required to identify 

at least one member who is an “inactive – failed to vote” elector.  Earth Island, 555 U.S. at 498.  

However, CCC also claims that the Secretary’s interpretation and enforcement of § 1-7.5-

107(3)(a)(I) “especially” violates the First and Fourteenth Amendment rights of its members who 

are “inactive – failed to vote” electors and racial or ethnic minorities.  (CCC’s Second Amended 

Counterclaim, ¶¶ 17, 25-26, 30-31).  As such, CCC also must be able to identify at least one 

member who is both an “inactive – failed to vote” elector and a racial or ethnic minority.  Earth 

Island, 555 U.S. at 498. 

Even after amending its original counterclaims twice, CCC failed to make specific 

allegations about even one identified member who meets both standing criteria necessary to 

maintain claims of racial discrimination in their own right.  (CCC’s Second Amended 

Counterclaim).  Furthermore, the undisputed factual record in this case reveals that CCC made 

no effort – either before seeking leave to intervene and filing its counterclaims against the 

Secretary, or anytime during the course of the year-long discovery period in this case – to 

determine whether any of its members who are “inactive – failed to vote” electors are also racial 

or ethnic minorities.  (Statement of Undisputed Facts, supra, ¶¶ 8-10).  By its own admission, 
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CCC has no information or knowledge about whether any of its members who are “inactive – 

failed to vote” electors are also racial or ethnic minorities.  (Id., at ¶ 11).   

Thus, to the extent that CCC’s counterclaims for violation of its IFTV members’ First 

and Fourteenth Amendment rights are based upon an alleged special burden on the rights of its 

“inactive – failed to vote” members who are also racial or ethnic minorities, CCC lacks 

associational standing because it failed to identify any member who would have standing to sue 

in his or her own right.   

II. SECTION 1-7.5-107(3)(a)(I) DOES NOT PERMIT CLERKS TO MAIL 
BALLOTS TO “INACTIVE – FAILED TO VOTE” ELECTORS 
   

A. The statute’s plain language and other principles of statutory construction support 
the conclusion that Clerks may not send mail ballots to electors designated as 
“inactive – failed to vote.”  

 
CCC contends that under § 1-7.5-107(3)(a)(I), Clerks may, in their discretion, mail 

ballots to registered electors who are categorized as “inactive – failed to vote.”  (CCC’s 

Response to Secretary’s Amended Renewed C.R.C.P. 56(h) Motion, p. 12).  The Secretary 

contends that the plain, unambiguous language of the statutory provision authorizes Clerks to 

mail ballots only to active registered electors.  

 When construing a statute, courts “afford the words of the statute their ordinary and 

common meaning and construe the statutory provisions as a whole, giving effect to the entirety 

of the statute.”  Lombard v. Colorado Outdoor Education Center, Inc., 187 P.3d 565, 570 (Colo. 

2008).  If the language is ambiguous or unclear, only then will courts “consider the statute’s 

legislative history, the state of the law prior to the enactment, the problem addressed and the 

statutory remedy.”  Id.  “When the legislature speaks with exactitude, [the court] must construe 
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the statute to mean that the inclusion or specification of a particular set of conditions necessarily 

excludes others.”  Lunsford v. Western States Life Insurance, 908 P. 2d 79, 84 (Colo. 1995); see 

also Kauntz v. HCA-Healthone, LLC, 174 P.3d 813, 819 (Colo. App. 2007) (In rejecting 

plaintiffs argument that a statute was ambiguous due to silence as to the extent of its 

applicability, the court reasoned that the statute “states that damage immunity applies ‘in any 

civil action.’  If that phrase were missing from the statute, it might be possible to infer silence.  

Its presence, however, dictates a contrary conclusion.”); In re Marriage of Chalat, 112 P.3d 47, 

57 (Colo. 2005) (courts “must presume that the General Assembly, having chosen to speak with 

exactitude, did not intend any implied exceptions.”). 

 Section 1-7.5-107(3)(a)(I), discusses the process by which mail ballots will be sent to 

registered electors.  It provides: 

Not sooner than twenty-two days before an election, and no later 
than eighteen days before an election, except as provided in 
subparagraph (II) of this paragraph (a), the designated election 
official shall mail to each active registered elector, at the last 
mailing address appearing in the registration records, and in 
accordance with United States postal service regulations, a mail 
ballot packet[.] 

(emphasis added).  An “active” voter is a person who voted in the last general election.  § 1-2-

605(2), C.R.S. (2012).  Conversely, a voter is deemed “inactive – failed to vote” if he or she did 

not vote in the last general election.  Id.    

The use of the adjective “active” to describe which registered electors shall receive mail 

ballots is crucial.  If the General Assembly intended to allow election officials to send mail 

ballots to all registered electors, including those marked as “inactive” for any reason, it would 

not have used the word “active.”  Instead, it would have required election officials to mail ballots 
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to “each registered elector.”  By using the word “active,” the General Assembly intended to 

exclude “inactive” voters.  Adopting CCC’s interpretation, would “strain[] the statute to read 

otherwise [and] would ignore its plain language . . . [by] read[ing] in a judicially created 

exception that the General Assembly did not include.”2  In re Marriage of Chalat, 112 P.3d 47, 

57 (Colo. 2005) (internal citation omitted) (citation omitted). 

Moreover, the General Assembly could have included an express reference to “inactive – 

failed to vote” electors in § 1-7.5-107(3)(a)(I), as it did for such electors in primary election mail 

ballot elections in § 1-7.5-107(3)(a)(II).  In construing a statute, a court must consider the statute 

as a whole and interpret it so as to give consistent, harmonious, and sensible effect to all of its 

provisions.  Leaffer v. Zarlengo, 44 P.3d 1072, 1078 (Colo. 2002), citing Martin v. People, 27 

P.3d 846, 851 (Colo. 2001).  Indeed, statutes are construed so as to give effect to every word, and 

a construction that renders any term superfluous should not be adopted.  Cherry Hills Resort 

Dev. Co. v. City of Cherry Hills Vill., 790 P.2d 827, 830 (Colo. 1990).  If, as CCC contends, 

Section 1-7.5-107(3)(a)(I) gives County Clerks discretion to mail ballots to IFTV voters in 

coordinated elections, then the legislature’s inclusion of the phrase “in addition to active 

registered electors” and express authorization for County Clerks to mail primary ballots to IFTV 

                                           
2 After deliberately straining the plain language of the statute, CCC then asks this Court to 
invoke the doctrine of constitutional avoidance to resolve the ambiguity of its own creation.  
(See, CCC’s Second Amended Counter Claim, p. 6, ¶ D.  To the contrary, this Court’s 
application of that doctrine would be improper because Section 1-7.5-107(3)(a)(I) simply is not 
“capable of alternative constructions.”  People v. Zapotocky, 869 P.2d 1234, 1240 (Colo. 1994); 
see also, Kauntz v. HCA-Healthone, LLC, 174 P.3d 813, 816 (Colo. App. 2007) (If the statutory 
language is unclear or ambiguous, only then will courts “look to legislative history, prior law, the 
consequences of a given construction, and the goal of the statutory scheme.”). 
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voters in Section 1-7.5-107(3)(a)(II)(A) would be inconsistent and make no sense.  This Court 

should avoid such a construction. 

 The interpretation proffered by Common Cause also renders superfluous other sections of 

the statute.  Section 1-7.5-107(3)(c), states that designated election officials must make mail 

ballots available “at the designated election official’s office, or the office designated in the mail 

ballot plan filed with the secretary of state, for eligible electors who are not listed or who are 

listed as ‘Inactive’ on the county voter registration records.”  No later than ninety-days before a 

mail ballot election, county clerks must mail a voter information card to a registered elector who 

is categorized as “inactive – failed to vote.”  §§ 1-2-605(11) and 1-7.5-108.5(1), 

C.R.S. (2012).  If Clerks retain the discretion to mail ballots to such electors, there is no need to 

make ballots available at designated locations twenty-two days before the election or to mail 

voter information cards ninety days before the election.       

Consideration of a prior version of the law also confirms that the Secretary’s 

interpretation of § 1-7.5-107(3)(a)(I) is correct.  In 2008, the General Assembly enacted H.B. 08-

1329.  (Exhibit E).  This measure added § 1-7.5-108.5(2)(b), which provided: 

(I) In connection with any mail ballot election to be conducted in 
November 2009, a mail ballot shall be mailed to all registered 
electors whose registration record has been marked as “inactive-
failed to vote.”  Such mail ballots shall not be sent to registered 
electors whose registration has been marked as “inactive – 
undeliverable.” 

(II) This paragraph (b) is repealed, effective July 1, 2011. 

(Exhibit E).  Thus, in a prior version of the statutory scheme, the General Assembly expressly 

required clerks to mail ballots to registered electors who were “inactive – failed to vote,” as well 
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as to “active” registered electors.  The intent of the since-repealed statutory provision was to 

reduce the number of persons who were designated as “inactive – failed to vote” due to unique 

election problems in Denver and Douglas Counties in 2006.  Accordingly, the Clerks’ authority 

to mail ballots to registered electors who are “inactive – failed to vote” expired on July 1, 2011, 

when the prior legislation sunsetted.  (Exhibit E).   

If the General Assembly intended to permanently require Clerks to mail ballots to 

“inactive – failed to vote” electors, then it could have achieved that result merely by not 

including, or repealing, the sunset provision of H.B. 08-1329.  Alternatively, it could have vested 

Clerks with the discretion to mail ballots “inactive – failed to vote” electors by amending § 1-

7.5-108.5(2)(b) to state that “effective July 1, 2011, a mail ballot may be mailed to all registered 

electors whose registration record has been marked as ‘inactive-failed to vote.’”  Instead, the 

General Assembly specifically chose to include the sunset provision in the bill and subsequently 

did not take any action to reinstate the requirement that Clerks mail ballots to “inactive – failed 

to vote” electors after July 1, 2011.   

For this Court to accept CCC’s interpretation of § 1-7.5-107(3)(a)(I) also would have a 

serious impact on the interpretation of other provisions of the Election Code.  CCC contends that 

the use of the term “active” in Section 1-7.5-107(3)(a)(I) to specify which “registered electors” 

the Clerks may mail ballots to in a coordinated election merely sets a floor, or a “minimum 

requirement,” that the Clerks have discretion to exceed. (CCC’s Response to Secretary’s 

Amended Renewed C.R.C.P. 56(h) Motion, p. 12).  By logical extension, CCC interprets the 

language in § 1-7.5-107(3)(a)(I) to give discretion to the clerks because the General Assembly 

did not include any limiting words such as “only” or “solely.”  If the Court adopts such an 
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interpretation, then any provision of the Election Code that imposes a specific requirement or 

obligation upon Clerks without using express limiting words could be modified at the discretion 

of any Clerk.  For example, § 1-5-410 states that election judges receiving sealed ballot packages 

must provide receipts, and that such “receipts shall be filed with the designated election official.”  

The receiving election judges must deliver the packages “and, in the presence of all election 

judges, shall open the packages.”  Id.  Under CCC’s interpretation, Clerks would be permitted to 

specify that receipts may be filed with a person other than the designated election official, 

because the statute does not include the limiting word “only.”  Clerks also would have the 

discretion to permit sealed ballot packages to be opened in the presence of persons other than 

election judges, because the statute does not include the limiting term “only.” 

More significantly, CCC’s interpretation could result in different means by which ballots 

are counted.  Under § 1-7-307(1), “election judges shall first count the number of ballots in the 

box” and reconcile the number of ballots with the number of names entered on each of the 

pollbooks.  If the court adopts CCC’s construction, Clerks could instruct election judges to 

follow different procedures.  It was precisely this type of arbitrary election process that led to the 

problems and issues recited by the U.S. Supreme Court in Bush v. Gore, 531 U.S. 98 (2000). 

This Court should adopt the Secretary’s interpretation because it favors and promotes uniformity 

of elections in Colorado.     

Finally, CCC’s interpretation runs counter to the history and purpose of the Election 

Code.  The law is entitled the “Uniform Election Code of 1992” for a reason.  As the recitation 

of the history of election laws plainly discloses, the legislature consolidated supervision and 

enforcement of election laws under the Secretary in order to achieve uniformity throughout the 
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Colorado.  For this Court to accept CCC’s interpretation of § 1-7.5-107(3)(a)(I) would 

undermine the purpose of the consolidation.   

B. The demise of proposed H.B. 12-1267 supports the Secretary’s interpretation.   
 

Recent activity in the Colorado General Assembly also confirms the Secretary’s 

interpretation.  In interpreting a statute, the court may look to the legislature’s failure to amend 

an act in light of its knowledge of the interpretation of the law and its implementation.  Schlagel 

v. Hoelsken, 162 Colo. 142, 425 P.2d  39, 42 (1967); see also, 2B, Singer & Singer, Sutherland 

Statutory Construction (2008), § 49.10 (“Where contemporaneous interpretation has been called 

to the legislature’s attention, there is more reason to regard the failure of the legislature to change 

the interpretation as presumptive evidence of its correctness.”).   

In 2012, the Colorado General Assembly considered H.B. 12-1267 (Exhibit F).  Section 1 

of the proposed bill would have added § 1-2-229 to the Election Code: 

(1) Notwithstanding any other provision of law, any registered 
elector whose registration has been marked as “Inactive – failed to 
vote” as of the effective date of this section shall from that date 
forward be deemed to hold the status of an active elector. 

(2) By August 1, 2012, the Secretary of State shall update the 
statewide voter registration database to reflect the elimination of 
“Inactive – failed to vote” voter status pursuant to subsection (1) of 
this section and, as appropriate, restore permanent mail-in voter 
status to those electors who had previously selected such status but 
had subsequently been marked as “Inactive – failed to vote.”       

 
Section 2 of the proposed bill would have repealed § 1-2-605(11) of the Election Code, which 

governs actions involving “inactive” voters in mail ballot elections.  (Exhibit F).  Section 8 of the 

proposed bill specifically would have repealed § 1-7.5-108.5 of the Election Code, which 
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distinguishes between “active” and “inactive – failed to vote” registered electors for purposes of 

mail ballot elections.  (Exhibit F).   

 Simply put, H.B. 12-1267 would have eliminated the status of “inactive – failed to vote” 

under Colorado law.  The General Assembly killed the bill.  By refusing to enact the bill, the 

General Assembly affirmed the Secretary’s interpretation of the statute. 

C. The Court must consider the Secretary’s recently promulgated election rules.  
 

Guidance can be obtained from the interpretation given to a statute by the implementing 

agency.  Colorado Mining Association v. Board of County Commissioners, 199 P.3d 718, 731 

(Colo. 2009).  Courts will give significant weight to the agency’s guidance, rules and 

determinations if they are consistent with the governing constitutional and statutory provisions 

they implement.  Id.  

 After the demise of H.B 12-1267, the Secretary adopted rules 12.4.1(d) and 13.19 and 

amended Rule 12.11.  (Exhibits G and H).  Rule 12.4.1(d) provides: 

(D) Request for Ballot by Inactive-failed to vote elector. In a 
coordinated or nonpartisan election, the designated election official 
may not mail a ballot to an elector whose registration record is 
marked inactive-failed to vote until the elector submits a 
registration update or a request for a ballot under section 1-7.5-
107(3), C.R.S., and Rule 12.11. 

(Exhibit G).  Rule 12.11.4 states, in pertinent part: 

An inactive elector in a nonpartisan mail ballot election will be 
issued a ballot if the elector submits a registration update or a 
ballot request.  

(A) The inactive elector must submit a registration update or a 
written request for a ballot before the designated election official 
may mark the elector’s record active and issue the ballot.  
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(Exhibit G).  Rule 13.19 states, “For any election that is not a primary mail ballot election, the 

designated election official may not issue a mail-in ballot to an elector whose record is marked 

inactive-failed to vote until the elector submits a timely application for a mail-in ballot.” (Exhibit 

H).  The language of the rules is clear.  The clerks may not mail a ballot to an “inactive” elector 

in a non-primary mail ballot election until the “inactive” elector submits a registration update or 

a written request for a ballot.   

D. Colorado Common Cause’s challenge to the constitutionality of the Secretary’s 
election rules is, in fact, a challenge to the constitutionality of a state statute.    

 
Finally, it is important to note that CCC attempts to couch what is truly an attack on the 

constitutionality of a state statute as merely an attack on the constitutionality of the Secretary’s 

interpretation of the statute as set forth in his September 16, 2011 Order to Clerk Johnson and 

Rules 12.4.1(d) and 13.19.  (CCC’s Response to Secretary’s Amended Renewed C.R.C.P. 56(h) 

Motion, p. 15-18).  Regardless of CCC’s efforts to convince this Court otherwise, the Secretary’s 

Order and Rules were based solely on the plain language of the § 1-7.5-107(3)(a)(I) and, as such, 

it is the plain language of the statute that must withstand constitutional scrutiny by this Court.  It 

is well settled that “in cases involving neither a fundamental right nor a suspect classification 

that the party challenging the constitutionality of a statute or ordinance bear the heavy burden of 

proving its unconstitutionality beyond a reasonable doubt.”  Mt. Emmons Mining Co. v. Town of 

Crested Butte, 690 P.2d 231, 240 (Colo. 1984) (citations omitted).  Additionally, §1-7.5-

107(3)(a)(I) is entitled to the presumption of constitutionality under Colorado law.  § 2-4-

201(1)(a).  For the reasons discussed below, neither a fundamental right nor a suspect 

classification is at issue in this case.  Therefore, CCC must overcome the presumption of 



 19 

constitutionality afforded to § 1-7.5-107(3)(a)(I), and bears the heavy burden of proving that the 

statute is unconstitutional beyond a reasonable doubt.  

III. THE STATUTE AND THE SECRETARY’S INTERPRETATION DO NOT 
VIOLATE THE EQUAL PROTECTION CLAUSE OR THE FIRST 
AMENDMENT.  

 
A. The distinction between “active” and “inactive – failed to vote” electors does not 

violate the Equal Protection clause or impair the First Amendment rights of voters 
designated as “inactive – failed to vote.”  

                           
In its Second and Third Claims for Relief, CCC asserts that the disparate treatment 

between eligible electors based upon whether they are designated “active” or “inactive – failed to 

vote” violates the Equal Protection Clause and the First Amendment right to political expression 

of those designated as “Inactive – failed to Vote.”  In particular, CCC argues that the distinction 

interferes with the right to vote of persons designated as “inactive – failed to vote,” and violates 

their right to equal protection of the laws by not granting them the same right to a mail ballot as 

those who are designated as “active.”    

The Supreme Court rejected highly similar claims in McDonald v. Board of Election 

Commissioners of Chicago, 394 U.S. 802 (1969).  In McDonald, inmates in a county jail brought 

an action to enjoin enforcement of statutes excluding them from the class of persons entitled to 

receive absentee ballots.  In particular, they argued that the absentee ballot provisions 

impermissibly distinguished between persons who were medically incapacitated and those who 

were judicially incapacitated.  They also contended that the law unconstitutionally distinguished 

between those persons who were imprisoned in other states or in other counties within the State 

of Illinois, other than those of their own residence.  
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The Court applied a rational basis test.  “The distinctions drawn by a challenged statute 

must bear some rational relationship to a legitimate state end and will be set aside as violative of 

the Equal Protection Clause only if based on reasons totally unrelated to the pursuit of that goal.” 

Id., at 809.  “Legislatures are presumed to have acted constitutionally even if source materials 

normally resorted to for ascertaining their grounds for action are otherwise silent, and their 

statutory classifications will be set aside only if no grounds can be conceived to justify them.” Id. 

As long as Illinois provided pretrial detainees with reasonable alternatives to vote and exercise 

political expression – such as special polling booths or voting facilities at jails, transportation to 

polling places, or temporary reductions in bail – its refusal to provide absentee ballots did not 

violate the detainees’ right to equal protection.  

 McDonald also rejected the argument that the state’s failure to provide absentee ballots 

violated detainees’ First Amendment right to vote.  As long as detainees could cast ballots by 

means other than absentee ballots, the Supreme Court concluded that the right to vote was not 

implicated.  “It is not the right to vote that is at stake here but a claimed right to receive absentee 

ballots.”  Id. at 808.  A statutory scheme that denies certain persons the ability to receive 

absentee ballots does not impact the right to vote as long as the individuals may cast a ballot in 

some other fashion.  Id.  

 The legal precedent established by the Supreme Court in McDonald controls this case. 

Colorado has a strong basis for limiting mail ballots to those persons who are designated as 

“active” registered electors.  Specifically, Colorado may limit the potential for fraud in the 

election process by limiting the dissemination of mail ballots to persons who have recently 

voted, thereby reducing the possibility that ballots will fall in the hands of those who are not 
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entitled to vote.  In addition, both the State of Colorado and the counties expend funds to mail 

ballots.  Therefore, state and local governments have an interest in limiting expenditures by not 

mailing ballots to persons who are less likely to vote.  

The right to cast a ballot by mail is not a fundamental right.  Under Colorado law, 

electors do not have a right to cast ballots by mail.  Indeed, the Mail Ballot Election Act vests 

“the governing board of any political subdivision” with the discretion to determine whether “an 

election shall be by mail ballot.”  § 1-7.5-104(1), C.R.S. (2012).  It is axiomatic that the ability to 

vote by mail ballot cannot be a “fundamental right” if it is capable of being extended or 

withdrawn by the governing board of any political subdivision from one coordinated election to 

the next.  Under Colorado law, eligible electors may cast ballots by mail only if government 

officials authorize mail ballot elections and only in certain types of elections.       

Any burden imposed on “inactive-failed to vote electors” is minimal.  In Crawford v. 

Marion County Election Board, 553 U.S. 181 (2008), voters who did not have proper photo 

identification were required to cast provisional ballots.  To do so, they were required to travel to 

the circuit court clerk’s office to execute an affidavit.  The Supreme Court concluded that this 

requirement did not pose a constitutional problem.  Id. at 200.  See also, American Civil Liberties 

Union of New Mexico v. Santillanes, 546 F.3d 1313, 1324 (10th Cir. 2008) (a single additional 

trip to the city clerk’s office to present proper voter identification does not impose a 

constitutional burden on the right to vote).   

In the case now before this Court, the requirements placed upon an “inactive – failed to 

vote” elector are not onerous.  A voter can update his voter registration or request a ballot.  At 

most, the voter must travel to a voter center or their County Clerk’s office to vote in-person, or to 
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pick up a mail ballot.  If traveling to a city clerk’s office to pick up a provisional ballot does not 

impose an unconstitutional burden, then traveling to a vote center or County Clerk’s office to 

vote in-person or to pick up a mail ballot does not impose an unconstitutional burden.  Indeed, 

the undisputed factual record in this case reveals that CCC cannot show that any of its members 

who are “inactive – failed to vote” electors have been substantially burdened in the exercise of 

their rights to vote or to engage in political expression by the non-receipt of a mail ballot.  

(Statement of Undisputed Facts, supra, ¶¶ 21-27).   

B. Evidence, standing alone, that election laws have a disparate impact on racial or 
ethnic minorities is insufficient as a matter of law to sustain an Equal Protection 
claim.  

 
 CCC also claims that Rules 2.4.1(d) and 13.19, as well as the Secretary’s “policy” of not 

mailing ballots to “inactive – failed to vote electors” under § 1-7.5-107(3)(a)(I), especially 

burdens the First and Fourteenth Amendment rights of  “members of racial and ethnic 

minorities.”  (CCC’s Second Amended Counterclaim, ¶¶ 17, 25-26, 30-31).   

 CCC’s Second and Third Claims for Relief not distinguish between a law that on its face 

discriminates against a class of individuals on the basis of their race or ethnicity, and a facially 

neutral law that is applied or enforced by a government entity or official in an intentionally or 

purposefully discriminatory manner.  CCC’s claims must fail under either scenario.  

A facially neutral law violates equal protection guarantees if it is adopted with the intent 

to discriminate against a racial or ethnic group.  Johnson v. Governor of the State of Florida, 405 

F.3d 1214, 1222 (11th Cir. 2005).  The party alleging racial or ethnic discrimination based upon 

the language of the law must show that the legislative body selected a course of action because 

of, and not in spite of, its adverse effect upon an identifiable group.  Hayden v. Paterson, 594 F. 
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3d 150, 162 (2nd Cir. 2010).  Persons challenging the law first must show that race or ethnicity 

was a substantial or motivating factor behind the law.  Johnson v. Governor of the State of 

Florida, 405 F.3d at 1223.  If there is evidence that racial or ethnic discrimination was a 

motivating factor, then the court must ask whether the provision would have been enacted in the 

absence of a discriminatory motive.  Id.  Proof of a disparate impact, by itself, is insufficient.  

 To the extent CCC claims that § 1-7.5-107(3)(a)(I) discriminates on the basis of race or 

ethnicity, the organization must allege and show that the General Assembly intended to 

discriminate against racial or ethnic minorities when it enacted the limitation on mailing ballots 

only to “active” registered electors.  CCC’s claim that the statute governing mailings to “inactive 

– failed to vote” electors violates Equal Protection because it has an adverse impact on racial or 

ethnic minorities must fail without a showing that the General Assembly intended to 

discriminate, even if CCC is able to prove disparate impact.  CCC’s counterclaims allege only a 

disparate impact and, therefore, fail as a matter of law. (CCC’s Second Amended Counterclaim, 

¶¶ 17, 25-26, 30-31).  Furthermore, as the undisputed factual record in this case reveals, CCC 

does not claim that the General Assembly intended for a disparate impact on racial and ethnic 

minorities to result from its enactment of § 1-7.5-107(3)(a)(I).  Nor does CCC claim that the 

General Assembly intentionally or purposefully meant to discriminate against members of racial 

or ethnic minorities by enacting § 1-7.5-107(3)(a)(I).  (Statement of Undisputed Facts, supra, ¶¶ 

12-13).   

 CCC’s Second Amended Counterclaims also can be read as claiming that the Secretary’s 

enforcement of § 1-7.5-107(3)(a)(I) was meant to discriminate against racial or ethnic minorities. 

Again, CCC faces a high barrier to prevailing on such a claim.  An official action that may 
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adversely affect racial or ethnic minorities does not deny equal protection unless plaintiffs can 

show intentional or purposeful discrimination.  Snowden v. Hughes, 321 U.S. 1, 8, (1946).  The 

mere showing that a statute more adversely affects persons within an identified racial or ethnic 

group is not enough.  An equal protection claim must be based on intentional discrimination 

against a person because of his membership in a particular class.  Washington v. Davis, 426 U.S. 

229, 247-247 (1976).  A voter complaining “about a law’s effect on him has no valid equal-

protection claim because, without proof of discriminatory intent, a generally applicable law with 

disparate impact is not unconstitutional.”  Crawford v. Marion County Election Board, 553 U.S. 

at 207 (Scalia, J., concurring).  The obligation to allege and prove intentional discrimination 

applies to allegations that the actions of the public officials are directed to racial or ethnic 

minorities.  Id.  

 As with allegations that the statute itself discriminates against racial or ethnic minorities, 

CCC must allege and prove more than just that the actions of a public official result in a 

disparate impact because “[d]isparate impact… is not necessarily the same thing as 

discriminatory intent.”  Secsys, LLC v. Vigil, 666 F.3d 678, 686 (10th Cir. 2012).  A showing of 

discriminatory impact, by itself, is insufficient.  A complaint alleging racial or ethnic 

discrimination also must allege purposeful intent.  Failure to do so must result in judgment for 

the defendant.  Perry-Bey v. City of Norfolk, 678 F.Supp.2d 348, 367-368 (E.D. Va. 2009); 

Coronado v. Napolitano, 2008 WL 4838707 *4 (D. Ariz, November 6, 2008) (Plaintiff must 

allege purposeful discrimination against racial minorities when enacting or implementing felon 

disenfranchisement law).  



 25 

The allegations in CCC’s Second Amended Counterclaim are wholly insufficient as a 

matter of law.  It contends only that the law “burdens” racial and ethnic minorities.  It does not 

identify the racial or ethnic minorities that are burdened, how they are burdened, or claim that the 

discrimination was intentional or purposeful.3  Moreover, as the undisputed factual record in this 

case reveals, individuals are not required to provide information about their race or ethnicity 

when registering to vote in Colorado.  (Statement of Undisputed Facts, supra, ¶ 14).  CCC 

admitted that the Secretary’s office does not maintain data regarding registered voters’ race and 

ethnicity in the SCORE system.  (Id., at ¶ 15).  CCC further admitted that it has no knowledge 

that either the Secretary or any member of his staff intended for a disparate impact on racial and 

ethnic minorities to result from his enforcement of C.R.S. § 1-7.5-107(3)(a)(I).  (Id., at ¶ 16).  

Additionally, the Secretary has repeatedly denied CCC’s requests for admission regarding an 

intent to discriminate against racial and ethnic minorities by his enforcement of § 1-7.5-

107(3)(a)(I).  (Id., at ¶¶ 17-19) .  CCC simply has no evidence to support its racial discrimination 

claims.   

  

                                           
3 The same result must accrue under the Colorado Constitution. Colo. Const. art. II, section 25 
does not grant greater protection to Colorado citizens in an election context than does the 
Fourteenth Amendment of the United States Constitution.  National Prohibition Party v. State, 
752 P.2d 80, 83, n. 4 (Colo. 1988) (“Article II, section 25 of the Colorado Constitution provides 
a guarantee similar to that under the Fourteenth Amendment of the United States Constitution.”) 
The Colorado Supreme Court, in a factual circumstance similar to this case, held that a statute 
that authorized removing electors who had not voted at the previous general election from 
registration rolls did not violate the Equal Protection clauses of the United States or Colorado 
Constitutions.  Duprey v. Anderson, 184 Colo. 70, 76, 518 P.2d 807, 810 (1974).    
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CONCLUSION 

For the reasons stated above, the Secretary respectfully requests that this Court enter 

judgment in his favor and against CCC on all three of CCC’s counterclaims.  

DATED this 7th day of December, 2012.   
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Attorney General 
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