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DEFENDANT DEBRA JOHNSON’S MOTION FOR SUMMARY JUDGME NT
PURSUANT TO C.R.C.P. 56 (b)

Defendant Debra Johnson, in her official capacityree Clerk and Recorder for the City
and County of Denver (“Denver”), through her undgred counsel, respectfully submits this
Motion for Summary Judgment on Plaintiff Secretafystate Gessler’s (“Secretary”) claims for
relief pursuant to C.R.C.P. 56(b). As shown belthvere are no genuine issues of material fact
and Denver is entitled to judgment as a matteraf dn the Secretary’s claims for declaratory

and injunctive relief.




l. CERTIFICATE OF COMPLIANCE

Pursuant to C.R.C.P. 121, 81-15(8), counsel foranbeertifies that she has conferred in
good faith with counsel for Gessler, Ortiz and CamnnCause prior to filing this motion, but the
Secretary and Denver were unable to resolve thig@rehces, thereby necessitating this motion.

. NATURE OF PROCEEDING

In 2011, Denver conducted the November 1, 2011tiBlec¢the “Election”) as a malil
ballot election. Denver, as it had for the pregidive elections, intended to mail ballots to
electors classified as inactive failed to vote (fjelectors. There were no restrictions in the
Uniform Election Code, 1-1-101, et seq., (“Electidade”) that prevented this activity. As part
of its planning and preparations to conduct thecttda, Denver consulted with the Secretary’s
Office months in advance, complied with the Secytarequirements to set up and manage the
Election in the Secretary’s statewide voter regtgin system (the “SCORE” system), relied on
the Secretary’s written instructions (containedlecklist format), and submitted election plans
and information in advance. The Secretary’s procesi gave counties conducting a mail ballot
election the option to include IFTV electors in théaial mailing of ballots. Denver, relying on
its consultations with the Secretary’'s Office, ahdbat option. At the eleventh hour, the
Secretary abruptly announced by a Friday night eaaéw interpretation that the Election Code
prohibited sending ballots to IFTV electors. Helered Denver to cease its mailing to IFTV
electors. Prior to receiving this email, Denved l@ready issued ballots to active and IFTV
uniform military and overseas voters to comply watlstatutory deadline. The Secretary then
filed this action claiming, inter alia, Denver cduiot disobey his order.

The Secretary alleges as his sole basis for thigtSqgurisdiction the special statutory
provision of Section 1-1-107(2)(d), C.R.S. Compiaff2. This provision allows the Secretary
to seek enforcement under the provisions of thetile Code bynjunctive actionin the district
court for the judicial district in which any allegj@iolation occurs. By its nature, a Section 1-1-
107(2)(d) injunctive relief proceeding is desigriedesolve specific disputes, on a case by case
basis, of alleged violations of the Election Co@sdal on extrinsic facts pled in the Complaint
and proved at trial. The statute does not proadeshicle fordeclaratory or other reliefSee
Defendant Johnson’s separately filed Motion forghadnt on the Pleadings (Rule 12(c) and
12(h)(2)).

When the Colo. General Assembly has conferred apestatutory remedies, such
remedies supersede and serve as the sole andiegatusans to seek and obtain judicial relief.
See,Oxley v. Colo. River Water Conservation Distl3 P.2d 1062, 1064 (Colo. 1973). A party
cannot circumvent special statutory remedies faticjal review by attempting to obtain
declaratory relief, where the prescribed avenueeview is adequateClasby v. Klapper636
P.2d 682, 684 (Colo. 1981); See alstays v. Denver254 P.2d 860, 862 (Colo. 1953);
Greyhound Racing Assoc. v. Colo. Racing Comr89 P.2d 70, 71 (Colo. App. 1978). The
Plaintiff's exclusive remedy in this case is to lsaajunctive relief; he is not entitled to
declaratory or any other remedies that are notatoed in Section 1-1-107(2)(d).
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[I. STANDARD OF REVIEW UNDER C.R.C.P. 56(b)

C.R.C.P 56(b) provides that a defending party agaivhom a claim is asserted or a
declaratory judgment is sought may move for sumnjagigment, with or without supporting
affidavits. The purpose of summary judgment isxpedite litigation by avoiding needless trials
where no genuine issue exists as to any matemalaiad movant is entitled to judgment as a
matter of lawDubois v. Myers684 P.2d 940 (Colo.App. 1984). Summary judgmenbyis the
parties to pierce the formal allegations of theagdlags and save the time and expense connected
with a trial when, as a matter of law, based onismded facts, one party could not prevail.
Peterson v. Halsted329 P.2d 373 (Colo. 1992%-1 Auto Repair & Detail, Inc. v. Bilunas-
Hardy, 93 P.3d 598 (Colo.App. 2004).

The Colorado Supreme Court has articulated thedatds for adjudicating a motion as
follows:

Although the standard for analysis of summary judgimis well-established and almost
axiomatic, we set it forth in order to frame theegtion we must address. Summary judgment
is appropriate when the pleadings and supportirgui@nts demonstrate that no genuine
issue as to any material fact exists and that thimg party is entitled to summary judgment
as a matter of law. [citations omitted]. The nowming party is entitled to the benefit of all
favorable inferences that may be drawn from theigmuded facts, and all doubts as to the
existence of a triable issue of fact must be rexbkgainst the moving party.

Martini v. Smith 42 P.3d 629, 632 (Colo. 2002).
IV.  STATEMENT OF UNDISPUTED FACTS

In his court filings to date, the Secretary hasall®ged any disputed facts concerning a
violation of the Election Code. Instead, the Skure has stated the facts in this case are
undisputed. (See, most recently, Secretary’s Raplipefendant Debra Johnson’s Response
Brief in Opposition to the Amended Secretary’s Resd Motion for Judgment on the Law
pursuant to C.R.C.P. 56(H), p. 4) (hereinafter “iRep Renewed Motion”).

1. In 2010, Denver approved a budget to conducvBesn 2011 scheduled elections
as mail-ballot electionsSeeMcReynolds Supp. Aff., § 3. Exhibit 1.

2. The Denver Elections Division conducted Denve€gularly scheduled, home-
rule municipal general and run-off elections on M8ay011, and June 7, 2011, respectiv&ge
McReynolds Supp. Aff., 5.

3. County Clerks are required to use the SCOREvaoét system to conduct a malil
ballot election. In May 2011, Victor Richardsom, employee of the Denver Elections Division
contacted the Secretary’'s SCORE customer suppdptésk and spoke to Vicky Stecklein
concerning the SCORE system’s option to includetets IFTV electors in the initial mailing of
ballots for the Election. Ms. Stecklein informeithhthat there were no changes to the SCORE
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system to prevent mailing ballots to IFTV electoBeeMcReynolds Supp. Aff., 129.

4. In July 2011, Victor Richardson again called 8®@ORE customer support team
to inquire if there would be any changes to the REQystem that would impact the November
1, 2011 Coordinated election. The SCORE help daskhim there would be no changeSee
McReynolds Supp. Aff., 131, Richardson Supp. Aff4. Exhibit 3.

5. In preparing for the Election, the staff of tBkections Division consulted, from
time to time, the Election Code, the Election Rytesmulgated by the Secretary of State, the
Secretary’s Election Policy Manual, Newslettersjd®WReference Guides, Training Materials,
and the instructions contained in the Secretaryail Ballot Election Setup Checklist for
guidance and policy changes from the Secret@seMcReynolds Supp. Aff., 130.

6. In making final plans and preparations for theckon, Denver relied upon the
customer service it received from the Secretary®ORE helpdesk in May and July 2011,
stating the SCORE system had not been changedtabwed mailing of ballots to IFTV
electors. SeeMcReynolds Supp. Aff., T 39.

7. From August 22, 2011, until August 24, 2011, tv¥idRichardson set-up Denver’'s
mail ballot election in the SCORE election managetmeodule. He provided the information
requested by the SCORE system and checked the bahedk include IFTV electors to
participate in the Election. At the time Mr. Riclaon performed these activities, he relied on
the Mail Ballot Election Setup Checklist provideg thhe Secretary of State’s Office which was
dated June 10, 2010. Notably, the checklist hggitéd the option of including inactive failed to
vote electors by stating the following: “Be suoesklect the “Inactive-Failed to Vote Eligible for
Mail Ballot” checkbox.” SeeMcReynolds Supp. Aff., 141, Richardson Supp. Aff8.

8. The Secretary maintains he monitors, througtthistomer support team, election
management activities conducted in the SCORE systeriuding but not limited to, data entry
of details for election setup, identifying eligibétectors for participation in the election, and
issuance of ballots. See, SECRETARY'S ANSWERS TO FIRST SET OF
INTERROGATORIES PROPOUNDED BY DEBRA JOHNSON, Answerinterrogatory No.

4, p. 3. Exhibit 16. Consistent with establishedcpdures, the Secretary reviewed and accepted
Denver’s data submissions and SCORE plans on artafagust 26, 2011.SeeMcReynolds
Supp. Aff., 145, Richardson Supp. Aff., 1 12.

9. On Saturday, September 3, 2011, Denver compl#tedsecond step of the
SCORE system requirements and started the proogaglitvoters from the SCORE system to
print and mail ballots SeeMcReynolds Supp. Aff., 1 52, Richardson Supp. Aff17.

10. On September 7, 2011, Denver submitted itstemritmail ballot plan for the
Election using the form on the Secretary of Stanebsite - which was dated May 19, 208ee
McReynolds Supp. Aff., 162.



11. Denver’s written mail ballot plan was completesing the most current form
provided by the Secretary of State’s Office. lkexkfor an estimate of the number of voters
eligible to vote in Denver's 2011 Coordinated Hieet Denver reported 288,204 estimated
eligible electors. “Active” and “inactive failed tvote” electors both are eligible electorSee
McReynolds Supp. Aff., { 63; Transcript, Hearing@er 7, 2011, p. 37, lines 1-3. Exhibit 15.

12. As part of the review of Denver’s written miadllot plan, Secretary of State staff
assumed that the estimated number of eligible sateiuded both active and inactive electors.
See,SECRETARY’'S ANSWERS TO FIRST SET OF INTERROGATORIPROPOUNDED
BY DEBRA JOHNSON, Answer to Interrogatory No. 4, @g5. Exhibit 16.

13.  The first indication to Denver that the Seanet# State’s Office had reservations
about Denver’s plans to include IFTV electors fog Election was on September 12, 208ke
McReynolds Supp. Aff., §65; Transcript, Hearing @ar 7, 2011, p. 38, lines 1-13. Exhibit 15.

14. On September 12, 2011, Amanda Hill, a Denvectitins employee, contacted
the SCORE help desk for assistance with balandiagcounts of the total number of ballots to
be issued with the total number of active and IFHEW®rs. SeeMcReynolds Supp. Aff., { 65,
Hill Supp. Aff., 1 6. Exhibit 2.

15. Paula Barrett from the SCORE helpdesk helpedHdkswith procedures to print
mailing labels to send ballots to active and IFTWiform Military and Overseas Voters
(UMOVA) prior to September 17, 2011 (which was sit@tutory deadline to complete this task).
SeeMcReynolds Supp. Aff., 1 65, Hill Supp. Aff., | 6.

16. Ms. Barrett referred the call to Hilary Rudy foore specific information on an
unrelated matterSeeMcReynolds Supp. Aff., I 65, Hill Supp. Aff., § 6.

17. By coincidence, Ms. Hill updated Ms. Rudy abbet conversation with Ms.
Barrett as background informatioiseeMcReynolds Supp. Aff., 65, Hill Supp. Aff., 1 &4s.
Rudy provided her understanding to Ms. Hill thalidia could not be mailed to IFTV electors
and asked to speak to the Denver Elections Direé&orber McReynolds. SeeMcReynolds
Supp. Aff., 165, Hill Supp. Aff., 1 6.

18. Ms. Rudy spoke to Amber McReynolds about trsigsand stated that the
Secretary of State’s Office “would not care” ab@gnver’s inclusion of IFTV electors if there
“hadn’t been a statewide ballot question on théobal SeeMcReynolds Supp. Aff., I 66.

19. On September 15, 2011, the Secretary notifiedDenver Clerk by letter that
Denver’'s November 1, 2011, Coordinated Mail Balldéction Plan was in compliance with
Article 7.5 of Title 1, C.R.S., and was therefoppmved. SeeMcReynolds Supp. Aff., § 69.
When the Secretary approves a mail ballot plameidns each section has been reviewed and his
staff has ensured that the information requestesd deen provided and the election will be



conducted in accordance with relevant statute amesr SeeTranscript, Hearing October 7,
2011, p. 36, lines 4-7. Exhibit 15.

20. Saturday, September 17, 2011, was the deattlisend mail ballots to absent
uniformed services members and overseas (UMOVA}@&ig of the City and County of Denver
in accordance with Section 1-8.3-110, C.RS®eMcReynolds Supp. Aff., T 82.

21. Because the UMOVA mailing deadline fell on daugday, Denver scheduled the
mailing to occur on Friday, September 16, 208&eMcReynolds Supp. Aff., 1 82.

22. Denver’s mailing of UMOVA ballots was commencatthe morning of Friday,
September 16, 2011, as schedul&keMcReynolds Supp. Aff.,  82This mailing included
sending ballots to IFTV UMOVA electors in accordanwith the Secretary’'s SCORE set-up
procedures.SeeMcReynolds Supp. Aff., 1 82

23.  Also on September 16, 2011, Clerk Johnson and Qidhte exchanged phone
calls to inform the Clerk of the Secretary’s comserSeeJohnson Supp. Aff., § 14. Exhibit 4.
During their conversations, Mr. Choate stated ther&ary of State’s Office construed Section
1-7.5-107(3)(a)(Il) to mean ballots could not beilath to IFTV electors. He said this
construction was “interpretive’SeeJohnson Supp. Aff.,  15.

24. Clerk Johnson understood the word “interprétitee mean “non-binding” and
advisory. SeeJohnson Supp. Aff., 1 16. She asked Mr. Chaagerdvide the “interpretive”
reading of Section 1-7.5-107(3)(a)(Il) in writing order to confirm what he had told her and for
further deliberation.SeeJohnson Supp. Aff., T 17.

25. By the time Clerk Johnson was contacted by@moate on September 16, 2011,
ballots had already been issued to active and IBMOVA electors of the City and County of
Denver. SeeJohnson Supp. Aff., 1 18, McReynolds Supp. AfB2]

26. Mr. Choate failed to provide any proceduresCterk Johnson or her staff by
which to remove IFTV from the election which wasealdy in progressSeeJohnson Supp. Aff.,
1 19, McReynolds Supp. Aff., 180.

27. At about 5:58 p.m., on Friday, September 18,12Clerk Johnson received an
email from Mr. Choate containing a cease and destsr not to mail ballots to IFTV electors.
SeeJohnson Supp. Aff., T 20, McReynolds Supp. AfiZ01

28. The questions on the Denver ballot consistedroposition 103 (a statewide tax
increase question); the Regular Biennial Schooktitle (concerning three (3) nonpartisan
School Board candidate races for School District Nan the City and County of Denver and
State of Colorado); and the citywide 2011 SpeciahMipal Election with Initiated Ordinance
300 (a citizen initiated ordinance) and Referrece€on 3A (a municipal charter amendment
guestion) SeeMcReynolds Supp. Aff., T 9.



29. Clerk Johnson is the elected Clerk and Recdimethe City and County of
Denver. She is the chief election officials foe @ity and County of Denver (Sec. 8.1.2; Denver
Charter; Sec. 1-1-110(3), C.R.S.). She has exduauthority for all matters pertaining to
municipal home-rule elections. (Sec. 8.1.2; DertViearter).

V. PLAINTIFF'S CLAIMS FOR RELIEF

A. FIRST CLAIM FOR RELIEF

The Secretary’s First Claim for Relief relies ore tbniform Election Code, Sec. 1-1-
110(1), C.R.S. The Secretary alleges that:

28. The Clerk “shall...follow the rules and order®mpulgated by the secretary of
state.” Section 1-1-110(1), C.R.S. (2011).

29. The Clerk cannot disobey an order of the Sagreeven if the Clerk believes the
Secretary erred. For purposes of a statewide tbskbnie election, the Clerk is a
subordinate officer who has a ministerial duty beythe order of the Secretary even
when the Clerk disagrees with the interpretation

30. The Secretary is entitled to a declaration ttieg Clerk must follow the
Secretary’s order. Complaint § 28-30.

B. SECOND CLAIM FOR RELIEF

The Secretary’s Second Claim for Relief relies o Wniform Election Code, Sec. 1-1-
107(1)(c), C.R.S. and the Help America Vote ActlRG. Sec. 1-1.5-107(1)(c). The Secretary
alleges that:

32. Under Colorado law, the Secretary must enthatelaws in statewide ballot issue
elections are applied uniformly. Section 1-1-10# C.R.S. (2011).

33. Under the legislative declaration in 1-1.5{%)1the Secretary is required to
“effectively and uniformly implement[]” election atdards. Section 1-1.5-101(g),
C.R.S. (2011).

34. The Secretary is entitled to a declaration tha election laws must be applied
uniformly in each county in the State. Complairi32§34.

! The issue of whether the Secretary is entitleddodatatory relief under this special proceedingifgunctive
relief is the subject of Denver’s separate Motionfudgment on the Pleadings as to the First andr8eClaims for
Relief.



C. THIRD CLAIM FOR RELIEF

The Secretary’s Third Claim for Relief cites theifdrm Election Code, Sec. 1-1-
107(2)(d), C.R.S.geecaption preceding claim) and the Mail Ballot EiestAct, C.R.S. Sec. 1-
7.5-107(3)(a)(l). The Secretary alleges that:

36. As of July 1, 2011, clerks may mail ballotdyoto active registered voters.
Section 1-7.5-107(3)(a)(l), C.R.S. (2011).

37. The Clerk has stated that she will not obey dhder of the Secretary to mail
ballots only to active registered electors.

38. The Secretary is entitled to an injunctionuragg the Clerk to mail ballots only
to active registered electors. Complaint  36-38.

VI.  ARGUMENT

A. THE FIRST, SECOND AND THIRD CLAIMS FOR RELIEF ARE
UNSUPPORTED BY THE ELECTION CODE

Plaintiff alleges that county election officials sticomply with an order or rule from the
Secretary regarding implementation of election éwen if they disagree with the order or rule.
The first claim argues for a broad declaration @erk must obey the Secretary. The second
claim argues for an equally broad declaration tlattion laws must be applied uniformly in
each county. These claims are not supported b¥lgetion Code and they fail to comply with
the specificity requirement of 1-1-107(2)(d) to yeaa violation of the Election Code occurred in
2011. The Secretary’s legal proposition is basadtlee premise that County Clerks are
subordinate to the Secretary under the ElectioneC@dmplaint, § 29. As such, the Secretary
contends the County Clerks must obey his interpogts. and orders of the Election Code
regardless of their content, the facts, or theuorstances. Complaint, § 29-30. The Secretary’s
use of the indefinite article “an” to modify the wio“order” (see e.gJ 29 of the Complaint)
means the County Clerks must obey “any” order aaltf ‘brders. The distinction is critical
because relief in Plaintiff's favor will not onlys&blish a new legal standard that is not set forth
in the Election Code concerning the roles of Couitgrks and the Secretary in conducting
elections, but will also increase the likelihood wiwarranted contempt proceedings for acts
unrelated to those originally judged in violatidintlee Election Code specific to this dispute.

Assuming arguendo that this Court allows the fastl second claims to survive, the
claims act as the functional equivalent of an igjion to “obey the law”. As contained in the
complaint, they are too vague to enforce. Theynat give Denver fair notice of what conduct
will risk contempt in the future. Since contemgta possible remedy, the relief requested will
subject Denver to contempt proceedings if at amgtin the future the Denver Clerk is accused
of committing some new violation unrelated to thispute. These claims seek to prevent all
possible disobedience —as defined solely by theeSey and must be rejected for exceeding the
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scope of review under Sectionl-1-107(2)(d), C.R.SThe Courts have denounced broad
injunctions under Rule 65 that instruct the ergdimparty to “obey the law” and fail to identify
with specificity the conduct that will risk contetnpSee,Hughey v. JMS Dev. Corp/8 F.3d
1523, 1531 (1 Cir. 1996)({A]ppellate courts will not countenanégunctions that merely
requires someone to “obey the law.”...Because optiesibility of contempt, an injunction must
be tailored to remedy the specific harms shownerattiian to enjoin all possible breaches of the
law. An injunction must therefore contain an opge command capable of
enforcement.)(citations omitted). The same rat®m@gplies here. Plaintiffs’ first and second
claims must be denied as a matter of law becawesedb not meet the specificity requirement
contained in Section 1-1-107(2)(d) to show a violabf law occurred.

1. County Clerks have historically had a unique raé.

Prior to the adoption of the State Constitution,utty Clerks were officers under
Colorado’s territorial laws, and canvassed Coloisdiost election results.See Colo. Const.,
Schedule, Sections 14 and 18. County officials &awlajor role in conducting elections under
Colorado’s territorial laws. (See, e.g., 1868, . FCBapter XXVIII, pp. 282-293, Exhibit 6).

The powers of local officials to conduct electiggriew over time. For example, in 1921
County Clerks maintained registration books (C.1921, 8§ 7628, Exhibit 7). County
commissioners provided ballot boxes and voting h®att polling places (C.L. 1921, 88 7708
and 7709, respectively, Exhibit 7)County Clerks hired election judges and staff toduat
elections. Id. at 8§ § 7700, 7701.The role of county officials in these earlier statuwas
incorporated into later versions of law with Couierks taking a greater role in coordinating
day to day election activitiesln 1963, the Colorado General Assembly overhauletbr@do’s
election laws. Relevant to this dispute, the Gaindssembly increased the powers and authority of
the County Clerks with the express authorizatiommi@ke decisions and interpretations under the
election code in consultation, at that time, whle tounty attorney. Section 49-1-7, C.R.S. (1963)
(Exhibit 8). In 1967, the Secretary was substdifta the county attorney to harmonize the roles of
the parties in light of the addition of Section #41. Section 49-1-11, C.R.S. (1967) (Exhibit 9).
However, even with the 1967 amendments @munty Clerks maintained their role as primary
decision makers under the Election Code.2003, the General Assembly enactédB. 03-1356
to comply with the federal Help America Vote Act2002 (HAVA) (Exhibit 10) In particular,
HAVA required a complaint procedure and a processsue administrative orders to remedy
HAVA related complaints. As indicated by the BillTitle, Section 1-1-110(1) was changed to
add the word “order” in response to the new HAVAngdaint procedure.

Today, the power of the County Clerks to conduet®bns is set forth in Section 1-1-
110, C.R.S. (2012) which reads as follows:

1-1-110. Powers of the county clerk and recorder ahdeputy.
(1) The county clerk and recorder, in renderingigiens and interpretations

2 After 1973,Section 49-1-7 was renumbered in the 1980 and ¥882ons of the Election Code.
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under this code, shall consult with the secretdrgtate and follow the rules and orders
promulgated by the secretary of state pursuarttisocode.

(2) All powers and authority granted to the coudigrk and recorder by this
code may be exercised by a deputy clerk in theredesef the county clerk and recorder
or if the county clerk and recorder for any reasonnable to perform the required duties.

3) As the chief election official for the countie county clerk and recorder
shall be the chief designated election officialdtircoordinated elections.

(4) (&) Any communication by mail from the countigr& and recorder to any
registered elector pursuant to this title, inclgdia voter information card provided
pursuant to section 1-5-206 or an elector confiromatard provided pursuant to section
1-2-605, shall be sent to the elector's addressooird.

(b) Repealed.

Under Section 1-1-110, County Clerks have the poswet duty to conduct elections
relying on their own judgment, decisions, and iptetation. This requires and authorizes them
to use their own discretioh.

2. Role of the Secretary of State.

In contrast, the Secretary has a much differerd.roThe Secretary does not conduct
elections. The Secretary’s role in the day-to-dagects of running elections is minimal. The
Secretary is authorized to supervise some electi@ection 1-1-107(1)(a), C.R.S. (2012). The
powers and duties in Section 1-1-107 characteheestope and reach of the Secretary’s role.
To evaluate the scope and reach of the 1967 amemnsgnibe Election Code must be read as a
whole and in context of provisions that were nodified. The General Assembly left intact the
critical components of the Election Code concerrimg powers and duties of county officials
including the designation that only local electwmifficials are responsible for running elections.
If an elector has been injured by the actions actions of a County Clerk, then relief entered
against the Clerk not the Secretary will redress itjury? Since County Clerks’ bear the
responsibility for implementing elections and aobjsct to legal actions as a party defendant,
they have a sufficient independent role and idgntrider the Election Code. By operation of
law, elections are implemented under a primarilgeméralized system with complimentary
powers given to the Secretary to ensure compliance.

In addition, the Secretary cannot invent proceddines are not authorized by lae
Koevend v. Board of Ed688 P. 2d 219, 229 (Colo. 1984). He does notlhe authority to
take official acts under the guise of supervisidmew the action adds to, modifies, or conflicts
with the authority granted to him by the Coloradan€titution or by the enabling statut8ee,
e.g.,Sanger v. Dennjsl48 P.3d 404, 413 (Colo. Ct. App. 2006). Hidaas must rest on the
powers granted to him in statute. He may not usheplegislative functions of the General

% This is not to suggest, however, that the powamsmgto County Clerks are limitless — just as teerBtary’s
powers are not limitless. Yet, under the currésesof the law County Clerks are the primary deois makers in
conducting elections.

* See, Section 1-1-113, C.R.S.
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Assembly or a home rule political entity like Dentierough orders or rules.
3. The County Clerks are not subordinate officialsinder the Election Code.

In construing the words in a statute, the court$ eften read the statute as a whole.
Anderson v. Longmont Toyotd02 P.3d 323, 327 (Colo. 2004). The courts wékk to
effectuate the intent of the General Assembly d@nekefore, consider the plain meaning of the
statutory language within the context of the statag a whole.South Fork Water & Sanitation
Dist. v. Town of South For252 P.3d 465, 468 (Colo. 2011). The Courts doassume a State
agency’s legal interpretations of statute are @brrénderson 102 P.3d at 326. An agency’s
interpretation of law is not given deference whanmesult reached by the agency is inconsistent
with legislative intent as manifested by statutteyt. Boulder County Bd. Of Equalization v.
M.D.C. Const. Cq 830 P.2d 975, 981 (Colo. 1992).

There are no provisions in the Election Code thatlates County Clerks are
“subordinate officials” or that he is a “superigotiblic official. In previous court filings, the
Secretary has pointed to a dictionary term, Sestibii-107 and 110, C. R. S., and non-election
case law to support his claims.

4. The Term “Supervise”.

The term “supervise” is not defined in the ElectiGode. In an effort to bolster his
authority, the Secretary has in other contextshis tase offered an all-purpose dictionary
definition. See e.gAmended Secretary’s Renewed Motion for Judgmernthen_Law Pursuant
to C.R.C.P. 56 (h), p. 10) (hereinafter “Reneweatidh”).> The dictionary meaning, however,
fails to capture the Secretary’s and the CountykSleroles in elections under Colorado law.
Instead, the Court should look to the Election Casdelf to determine the balance of powers
between the State and the local election offici@lee South Fork Water & Sanitation Djs252
P.3d at 468 (The Courts will ... consider the plai@aming of the statutory languag&hin the
context of the statute as a whylgEmphasis added.]

5. Section 1-1-107, C.R.S.

The Secretary has previously argued that he hamt¥rpowers, citing the list of duties
in Section 1-1-107(1)(a)-(c) and the powers listadSection 1-1-107(1)(2)(b)-(c), C.R.S.
Renewed Motion, p. 9. Yet, even with these poveerd duties, the General Assembly has not
expanded his role in the day-to-day operation ett@ns. Under the state of the law today, the
Secretary cannot control, manage, or implementtiele@ctivities within the counties. This
responsibility rests with the County Clerks sinkcet are designated under the Election Code as
the “Chief Election Official” for their respectiveounties and for coordinated local elections.
Section 1-1-110(3), C.R.S. When controversieseatisis the County Clerks, rather than the
Secretary, who are responsible to resolve theihen voters claim injury due to the County

® Denver must anticipate the Secretary’s argument®asply is allowed on this motion.
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Clerks’ election practices, the relief entered agathe Clerks will most likely directly redressth
injury even if the complaint centers on an ad-hoc “ordar™interpretation” given by the
Secretary. The rationale for placing responsipikith the counties is because voters vote in the
county of their residence and have greater acoestheir county officials. If the voters
experience any difficulties during an electionytlsan more easily obtain a direct response from
local officials. Because every county is differ¢int geography, size, budget, etc.) and because
County Clerks have obligations to the voters inirtlosvn jurisdictions who elected them to
office, they have by necessity adopted policies@dedures for their own counties.

Because the Election Code allocates primary respdihs to County Clerks to
implement the election laws, the Secretary canmddio compliance with unilateral orders or
interpretations. At least one study has rejechednotion that the Colorado Secretary of State
has superior powers over local officials and indtdascribes the role of the State Secretary as
providing “some coordination”. See Election Reform Briefing, September 2002, “Workin
Together? State and Local Election Coordinatiodiliit 11, p.5.

Instead, the scope and reach of his role unded@7{a)(1), C.R.S. allows the Secretary
to oversee election practices from a statewidd.leMes interests as the State election officia ar
served when he uses his powers given to him undetidd 1-1-107(2), C.R.S. Under this
section, the Secretary has sevewsgtions available to promote uniformity in electipractices.
This list does not, howeveinclude the authority to compel obedience throudthac “orders”,
“interpretations”, “directives”, “instructions” oother commands (including verbal commands).
Under the Election Code, the Secretary’s role issnperior as the Secretary asserts itis. C.R.S.
Section 1-1-107 does not operate to render Coultdyk€ as ministerial subservient servants
who must comply with an order (any order, all osj@very order) from the Secretary. To rule
otherwise, would give the Secretary new powersotatrol the conduct of elections that are not
contained or contemplated in the Election Code.

6. Section 1-1-110, C.R.S.

Section 1-1-110(1) fails to support the broad ckafor obedience and uniformity and the
Secretary’s reliance on the phrase that the CoGhayks must follow “orders promulgated by
the Secretary” is misplaced. The meaning of thetepl language cannot be read in isolation.
The quoted language, standing alone, does not eéxtle@ Secretary’s powers to require
obedience to every ad hoc “order”, “instruction” ‘diirective” issued by the Secretary. The
Secretary fails to acknowledge the additional lagguin Section 1-1-110 that “orders” are to be
“promulgated by the secretary of state pursuarthi® code.” In context, Section 1-1-110(1)
harmonizes the roles of the parties in the eveatBlection Code authorizes the Secretary to
issue “orders” in specific circumstances. Althougk list is small, there are a few instances
where the Secretary is authorized to give an “drgertaining to a particular topicSee, e.g.,
C.R.S. Section 1-1.5-104(1)(d) (concerning the awith to issue appropriate orders in
connection with HAVA complaints and C.R.S. Sectieh-618 (concerning the written order of
approval or disapproval of changes to electronitingo systems). However, the General
Assembly simply has not given the Secretary broageps to issue ad-hoc orders under the
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Election Code. (In contrasteeSection 24-6-305(3), C. R. S. (2012) which presgic statutory
framework for the Secretary to issue cease andstdesders under a different legislative
scheme) If the General Assembly had intended to enlargeSteretary’s role with a general
power to give orders, it would have spoken withatitade and created a scheme in the Election
Code for administrative orders. The Secretarysamsive construction of the word “order” in
Section 1-1-110 must be rejected.

7. Lamm and Huddleston are not dispositive or persuasive.

In previous arguments in this case, the Secretésy points to two non-binding,
distinguishable cases to support his claim he suerior public official. Theconclusions
reached by the Court inamm v. Barber565 P.2d 538 (1977) anduddleston v. Grand County
Bd. of Equalization913 P.2d 15 (Colo. 1986) are not controlling oispasive as to the claims
for relief. First, the cases are readily distinguishable eedhey were based on different facts,
brought under different remedies, and concernefkréifit legislative schemes. Neither case
involved a determination by the Court of the altoma of powers under the Election Code.

In Lamm, a dispute arose between three county assessorghan&tate Board of
Equalization (SBOE) over the implementation of athuents to tax assessments made by the
SBOE. The county assessors argued they had discwhether or not to effectuate the tax
increases. They also challenged the constituitynad the statute and the actions taken by the
SBOE. In that case, the Court reviewed two difierstatutory provisions each containing
specific details about the procedures between ttete Sand the counties to implement
adjustments to tax assessmens., at 543, notes 6 and 7The dispute was resolved based on
the detailed nature of the disputed tax statutéswever, he Court did not separately analyze
whether the assessors in that case were “subatoratvhether the SBOE was “superior”. The
Court’'s holdings inHuddlestonare similarly distinguishable, however, the opnghows the
Court reviewed the legislative scheme as a whalg/®omeaning to certain words in dispute.

8. The 2012 Rules do not supersede the 2011 “order”

The Secretary has alleged the Clerk must follow‘thies and orders” promulgated by
the Secretary of StateComplaint 28 He has argued previously that he is entitleant@rder
that the County Clerks must obey the orders, iostms,and rulesissued or promulgated by
the Secretary(See, Renewed Motion, p. 12)(Emphasis addedlore recently, the Secretary
abandoned this argument and clarified he did netrew Election Rules adopted in 2012 to

® Under C.R.S. 24-6-305(3), if the secretary ofestais reasonable grounds to believe that any pessowiolation
of section 24-6-302 or 24-6-303, the secretary raftgr notice has been given and a hearing heddeis cease-
and-desist order. Such order shall set forth tl&ipions of this part 3 found to be violated ane thcts found to be
the violation. Any person subject to a cease-aggistl order shall be entitled, upon request, tecialdreview.

! Similarly, Section 1-7.5-106(2) does not give theci®tary superior powers for all purposes. Thevipion
simply allows an expansion of local powers wheneseary to perform particular activities. The autoto
delegate power for particular purposes is not tpgvalent of a superisor-subordinate relationshithe General
Assembly has not given the Secretary the poweebkssfrom this court.
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support his theory he is superior to County Clerf&ee, Reply to Renewed Motion, p. 10). In
the event the Secretary maintains he is entitleshtorder the County Clerks must obey “rules”,
the Court must reject such an argumdiritis case was filed against Denver based on evieats
occurred in 2011 which did not include the Rulesmdd in 2012. Complaint, I 6-2&ee also
the detailed recitation of facts in Section IV,-28 above. The time to amend the Complaint has
passed. The Secretary has no factual basis tinaleleef based on rules that did not exist or
“instructions” that were not given when this digparose. The Secretary’s adoption of the 2012
IFTV Rules cannot now make the 2011 emailed ordfextive after the fact.

9. The Election Code allows disagreements.

The Secretary is not entitled to a broad sweepidgrahat the County Clerks must obey
the orders, instructions and rules issued or prgatatl by the Secretary even if they believe the
orders, instructions or rules are incorrect omgidle If granted, such an order would trespass on
powers given to yet another agency that has aimolelections - the Courts. The General
Assembly did not give the Secretary limitless paaterinterpret the Election Code which is why
it provided the procedure in Section § 1-1-107(R)(dlaken to its logical conclusion, the
Secretary’s proposition that the County Clerks subservient broadens his powers under the
Election Code and eliminates existing powers of@oenty Clerks and the courts. Section 1-1-
107(2)(d) serves as a check and balance to bothtyamd local election officials and it is the
Court’'s role to make final interpretations of statlbased on the facts and circumstances
surrounding individual disputes. If this Court cardes County Clerks are subservient officials
who must follow any order of the Secretary, thespdtes will never even be brought to the
Court’s attention and the Court’s role will effaaly be written out of the statute. It would not
matter what the underlying dispute was about; itldanly matter that the Secretary issued an
“order” and that the “order” must be “obeyed”. tlife Court accepts the Secretary’s argument,
there will be no way for the County Clerks or thabjic to know if his orders are based on
legitimate policy or administrative reasons or argtead the result of whim, favoritism, bias,
prejudice, partisanship, or the mere exercise bfidled discretion. This result goes too far and
gives the Secretary extraordinary powers outsidbeElection Code.

If granted, Plaintiff's first and second claims (twbey the Secretary” and to “apply the
Election Code uniformly”) will eliminate the Coustrole to determine whether a violation of the
Election Code occurred and instead future dispwitgocus on whether or not to hold Denver
in contempt for failure of some perceived act cothedience.

B. THE SECOND AND THIRD CLAIMS FOR RELIEF MUST FAIL BE CAUSE
COUNTY OFFICIALS ARE NOT PROHIBITED FROM SENDING BA LLOTS TO
INACTIVE FAILED TO VOTE ELECTORS AND THE SECRETARY' S
INTERPRETATION DEFEATS THE LEGISLATIVE PURPOSE OF | NCREASING
VOTER PARTICIATION OF ELIGIBLE ELECTORS.
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1. Standards for de novo review.

Statutory interpretation is a question of law ttreg courts review de novoRobles v.
People 811 P.2d 804, 806 (Colo. 1992)ycon Construction Co. v. Wheat Ridge Sanitation
District, 870 P.2d 496, 497 (Colo.App. 1993). When comsfria statute, the goal is to give
effect to the intent of the legislature and adbjet ¢construction that best effectuates the purposes
of the legislative schemePeople v. Yascavagépl1l P.3d 1090 (Colo. 2004). The courts first
look to the plain and ordinary meaning of the dtafulanguage to determine the legislative
intent. Holcomb v. Jan—Pro Cleaning Sy4.72 P.3d 888, 890 (Colo. 2007), citiRgople v.
Cross, 127 P.3d 71, 73 (Colo. 2006). If the statutoryglaage is clear, we apply the plain and
ordinary meaning of the provisionfurbyne v. Peoplel51 P.3d 563, 568 (Colo. 2007). We do
not add words to the statute or subtract words fitorilolcomb,172 P.3d at 894Turbyne, 151
P.3d at 568. If the statute is susceptible of ntben one reasonable interpretation, and is
therefore ambiguous, a body of accepted intrinsid axtrinsic aids to construction may be
applied to determine the particular reasonablerpné¢ation embodying the legislative intent.
Holcomb,172 P.3d at 890.

In his Third Claim for Relief, and in his previol®enewed Motion, the Secretary
maintained that election officials do not have dBsion to send mail ballots to inactive failed to
vote electors based on: language omitted from @edti7.5-107(3)(a)(l) (Renewed Motion, p.
13-15); a 2008 amendment to a different provis®ection 1-7.5-108.5 (Renewed Motion, p.
15); the failure of the General Assembly to enasw tegislation in 2012 (Renewed Motion, p.
17-18); and the Secretary’s new election rules wbp 2012 (Renewed Motion, p. 18). All
four arguments fail to show the Election Code pneseCounty Clerks from including IFTV
electors in a mail ballot election. The Secretm@fguments contravene the primary purpose of
the Mail Ballot Act: to increase voter participatiof all eligible electors.

2. Section 1-7.5-107(3)(a)(l), C.R.S.
Section 1-7.5-107(3)(a)(l) states as follows:

(3) (@) (I) Not sooner than twenty-two days befaneelection, and no later than eighteen
days before an election, except as provided inaagpaph (1) of this paragraph (a), the
designated election officighall mail to each active registered elector, at the last mailing
address appearing in the registration records mmacordance with United States postal
service regulations, a mail ballot packet, whichlishe marked "DO NOT FORWARD.
ADDRESS CORRECTION REQUESTED.", or any other sim#satement that is in
accordance with United States postal service réguks Nothing in this subsection (3)
shall affect any provision of this code governihg tlelivery of mail ballots to an absent
uniformed services elector, nonresident overseasta@| or resident overseas elector
covered by the federal "Uniformed and Overseasz€hs Absentee Voting Act", 42
U.S.C. sec. 1973ff et seq.” [Emphasis added].
Section 107(3)(a)(l) describes the general protmssonducting mail ballot elections
wherein several procedures are addressed. Theasmpl language identifies one specific
activity: mailing ballots to active registered @l@s. The Secretary’s 2011 order to Denver did
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not concern Denver’'s compliance with this languagé Denver in fact mailed ballots to active
voters. Instead, the Secretary announced, foffitsietime and by a Friday night email, his
interpretation that Section 107(3)(a)(l) requirealdis to be sent to “.only active registered
voters.” SeeMcReynolds Supp. Aff., Exhibit 1-O. Taken to igical conclusion, the
Secretary’s interpretation is that Section 107(8l)avas enacted “only” for “active” electors.

3. No statutory language of exclusion/preclusion.

The Honorable Brian R. Whitney, at preliminary imgtion, rejected the Secretary’s
interpretation that County Clerks are precludednfroncluding IFTV electors in the initial
mailing. (“...there is nothing in statute that tells them theg'tcdo this...”) SeeTranscript,
Hearing October 7, 2011, p. 88, Exhibit 13. Onaryater, the Secretary presented the same
qguestion of law to this Court arguing the Generakémbly “intended to exclude ‘inactive’
electors” because they were omitted (Renewed Mptioh4).

The Courts have rejected this method of statutoigrpretation. “Legislative silence is a
poor beacon to follow in discerning the properwgtaty route.” US Fax Law Center, Inc. v.
Henry Schein, Inc205 P.3d512,516-517 (Colo. Ct. App. 2009). “An inferend@wn from
congressional silence certainly cannot be credibedn it is contrary to all other textual and
contextual evidence of congressional interlS Fax,at 516-517. Instead, this Court must look
to other statutory context to discern legislativent.

The Legislative declaration in Section 1-7.5-10Bhdastrates that the General Assembly
had “all eligible electors” in mind when it decldréhat elections are more legitimate and better
accepted with increased voter participatioSection 1-1-103(1) mandates a liberal constractio
of the election code so thall eligible electors may be permitted to vote and those whaate
eligible electors may be kept from voting in order to préviegaud and corruption in elections.
(Emphasis added). The Secretary’s interpretation is in direct cmtfwith the fundamental
requirements to allow increased participatiorabeligible electors

IFTV electors are “eligible electors” and Section7.5-107(3)(a)(l) itself does not
contain the word “only. The lack of reference EXV electors in the emphasized portion of
Section 1-7.5-107(3)(a)(l) is not the equivalent aofstatement of intent to exclude. The
Secretary’s construction twists and strains thendafn of “eligible elector” to the point that
some eligible electors are to be excluded fromig@péting in mail ballot elections in the same
way as other eligible voters. This constructioriedts the statutory purposes of promoting
increased voter participation by all eligible e@stand must be rejected by this Cdtirt.

8 Section 1-7.5-102. Legislative declaration. Theegal assembly hereby finds, determines, and decthat self-
government by election is more legitimate and bedtcepted as voter participation increases. Byter this
article, the general assembly hereby concludes ithiat appropriate to provide for mail ballot elects under
specified circumstances.

° Other provisions also show the focus of the malldb act was to ensure all eligible electors hthesopportunity
to participate in mail ballot elections. See, eSgctions 1-7.5-103(4),(5),(7)(8).
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The Secretary bemoans Denver’s interpretation agef$luous” in light of the election
procedure described in Section 1-7.5-107(3)(c).t, Yie fails to inform the Court that 1-7.5-
107(3)(c) applies in all elections — primary elen8 as well. By operation, County Clerks will
have mail ballots on hand for electors in everylrallot election — including primary elections
where IFTV electors are included in the initial fimg. These provisions identify yet other
procedural steps to be performed in mail ballotted@s. They do not, however, and cannot
justify an interpretation that excludes eligiblecbrs.

Contrary to the Secretary’s assertion, the inclugibIFTV electors creates uniformity
for mail ballot elections by distributing mail bai$ to all eligible electors at the same time and i
the same manner for each mail ballot electiSeeMcReynolds Supp. Aff., {1 20. Consider, for
example, the amount of confusion for voters whéfé\ electors are included in municipal
elections (scheduled for May in odd-numbered yeaxtluded a few months later for the
November odd-year coordinated election, and thetuded again for a June primary election
occurring in even numbered years. This resulbtsumique to Denver only, but can occur in any
county. Because the legislature has spoken witictéMde that it desires increased voter
participation by all eligible electors, the Counbsild not assume the General Assembly intended
to exclude eligible electors without a clear expi@s of an intent to do so.

4, The 2008 amendment does not support the Secrega interpretation.

The Secretary maintains the repeal provisiomdiB. 08-1329 is evidence the General
Assembly intended to exclude IFTV because it: Shto include the repeal in the bill and
subsequently did not take any action to reinsteteegquirement that mail ballot packets be sent to
inactive voters who failed to vote after July 1120 (Renewed Motion, p. 15).

H.B. 08-1329, added Section 1-7.5-108.5 to the Mgailot Act to ensure mail ballots
for the November 2009 election to be sent to bativaand IFTV electors. Section 1-7.5-
108.5(b)(Il) repealed Section 1-7.5-108.5(b) (“Tharagraph (b) is repealed, effective July 1,
2011). By its terms, Section 1-7.5-108.5(b)(Ilpealed nothing more than the specific mandate
to mail ballotsfor_the November 2009 Election It did not repeal or change the terms of
Section 1-7.5-107(3)(a)(l).

The inclusion of the repeal provision merely reffeihe preferred method of legislative
drafting in Colorado. See, Colorado Legislative Drafting Manual,
http://www.state.co.us/gov_dir/leg_dir/olls/legiV@_drafting_manual.htm (Exhibit 12).
According to the Manual, the future repeal provisie used for prasions of law that will
become obsolete at a known point in the futBeep. 2-19. The repeal section in Section 1-

% The Secretary’s reliance dunsford v. Western States Life Ir808 P.2d 79 (Colo. 1995) is misplaced. The
statutory scheme in that case (the “slayer” statotatained several specific provisions to previdhers from
reaping profits as a result of the perpetratioharhicides. 908 P.2d at 83. Upon review of theustéh context, the
Court determined that the statutory provisions weear as written.Lunsford,908 P.2d at 84. Notably, the Court
refused to superimpose any exceptions to the llitarguage of the statute. It therefore providaslgnce that
prohibitive terms should not be added through stajuinterpretation.
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7.5-108.5(b)(l) indicates the General Assembly tvgmg to address a particular problem that
occurred in 2006 by ensuring ballots be sent toebdjible electors in 2009. Moreover, an
inference cannot be drawn from the lack of subseigaetion by the General AssemblyS Fax
Law Center, Ing. 205 P.3d at 516-517 (“Legislative silence is a poor beatorfollow in
discerning the proper statutory route.”).

The Secretary’s suggestion that Denver’s interpogtawill somehow cause County
Clerks to modify the provisions of the Election @pdhcluding counting procedures yémote
and speculative and should not be addressed by thet to determine the question of law
presented. The primary purpose of the Electionedsdo allow increased voter participation by
all eligible electors. The Secretary’s interpretatdefeats that purpose.

5. 2012 Events.

Again, because no reply is allowed for this motiddenver must anticipate the
Secretary’s arguments. In his prior filings in tase, the Secretary sought judgment against the
County Clerks based on events that occurred in Z8ft8r the election at issue in this case).
The Secretary is not entitled to judgment agaimstGounty Clerks for a violation of the Election
Code in 2011 based on events that occurred in 2012.

a. Legislative inaction.

The failure to pass H.B. 12-1276 does not confine $ecretary’s interpretation and his
reliance onSchlagel v. Hoelsked25 P.2d 39 (1967) is misplac€dGenerally, lte Courts have
declined to infer legislative intent based on then&al Assembly's failure to enact proposed
legislation. Ritter v. Jones207 P.3d 954, 972 (Colo. App.2009), citinfiree Bells Ranch
Assocs. v. Cache La Poudre Water Users A388,P.2d 164, 172 (Colo.1988) (failed attempts
to amend a statute shed no light on the legislatitent underlying the original statute);
Colorado Common Cause v. Mey@b8 P.2d 153, 159 (Col0.1988) (same). This Cslould
not infer any legislative intent to affirm the Setary’s emailed interpretation because H.B. 12-
1267 did not achieve final passage.

b. The 2012 IFTV Rules.

The Secretary has argued that this Court “must ideris recently adopted Rules (Rules
12.4.1(d), 13.19 and 12.11) (the “2012 IFTV Rules”)The new rules memorialize the
Secretary’s 2011 order prohibiting the mailing @llbts to IFTV electors. The Rules cannot
have retroactive effect and the only question daat be decided is whether the Secretary made
an erroneous interpretation of law in adopting28&2 IFTV Rules. The Secretary’s adoption of

! Further, under Rule 56(h) (the provision underohitthe Secretary filed his previous motion), thei€does not
enter judgment. It can only enter an order degidinquestion of law. In contrast, this motion a8 summary
judgment under Rule 56(b).

121n Schlagelthe Court’s conclusion rested mgulations that had been in place for ntbian twenty yearsld.,
425 P.2d at 42.
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the 2012 IFTV Rules merely memorializes his incciriaterpretation of Section 1-7.5-103(a)(1)
set forth in an order in 2011.

Adopted Rules 12.4.1(d) and 12.11.4 provide:

Rule 12.4.1

(d) REQUEST FOR BALLOT BY INACTIVE — FAILED TO VOTEELECTOR.
IN A COORDINATED OR NONPARTISAN ELECTION, THE DESIRATED
ELECTION OFFICIAL MAY NOT MAIL A BALLOT TO AN ELECTOR
WHOSE REGISTRATION RECORD IS MARKED INACTIVE — FAED TO
VOTE UNTIL THE ELECTOR SUBMITS A REGISTRATION UPDAE OR A

REQUEST FOR A BALLOT UNDER SECTION 1-7.5-23 107(8),R.S., AND
RULE 12.11.

Rule 12.11.4

12.11.4 AN INACTIVE ELECTOR IN A NONPARTISAN MAIL BLLOT
ELECTION WILL BE ISSUED A BALLOT IF THE ELECTOR SUBIITS A
REGISTRATION UPDATE OR A BALLOT REQUEST.

(a) THE INACTIVE ELECTOR MUST SUBMIT A REGISTRATION UPBTE
OR A WRITTEN REQUEST FOR A BALLOT BEFORE THE
DESIGNATED ELECTION OFFICIAL MAY MARK THE ELECTOR’S
RECORD ACTIVE AND ISSUE THE BALLOT.

(b) THE ELECTOR MAY SUBMIT A REGISTRATION UPDATE OR

WRITTEN REQUEST FORM ONLINE, IN PERSON, BY MAIL, PA OR
EMAIL.

(c) THE WRITTEN REQUEST FORM MUST INCLUDE THE ELECTOR3
NAME, DATE OF BIRTH, RESIDENCE ADDRESS, AND SIGNATRE.

A rule may not modify or contravene an existinglg and any rule that is inconsistent
with or contrary to a statute is voidColo. Consumer Health Initiative v. Colo. Bd. ofdtth,
240 P.3d 525, 528 (Colo. App. 2018ke alséanger v. Dennjsl48 P.3d 404, 413 (Colo. App.

2006) (recognizing the lack of authority to promaiky rules that modify or contravene
constitutional provisions).

The 2012 Rules have the same impact and consequerscghe 2011 “Order” —
participation of IFTV electors is limited even tlghuthey are eligible electors. The only
difference is the piece of paper on which the prietation is memorialized — in 2011 it was a

last minute, emailed “order” and in 2012 the intetation is contained in rules. In both cases,
the result is the same.

19



The Secretary does not have unbridled rule-makundpcgity. Where, as here, the
Secretary emails an order, after the Clerks coedudith him and followed his procedures and
requirements for planning mail ballot electionspn@mncing a new interpretation of law and
imposing new legal restrictions not contained atuge, the courts need not defer to his view. In
fact, the traditional deference provided to an amishiative official “is simply inapplicable”
when his own actions in construing a statute hatebren uniform.Colorado Common Cause
v. Meyer 758 P.2d 153, 159 (Colo. 1988).

The Secretary's rules must stay within the confofehe grant of authority provided in
Section 1-1-107(2)(a) which allows him to adopterulthat are “necessary for the proper
administration and enforcement of election lawghus, the 2012 IFTV Rules must comply with
legal standards already in law. The Court showoldassume the General Assembly intended to
exclude eligible electors without a clear expres2b its intent to do so. Thus, the new 2012
IFTV Rules are unnecessary and should not be esdorc

The Secretary's interpretation should also be aw@du in light of its likely
consequences. Sg&eommon Sense Alliance v. Davids@95 P.2d 748, 755 (Colo. 2000).
Where the Secretary's construction would lead totended, unfair, or absurd results, he will be
deemed to have exceeded his authority, and no eteferneed be accorded his proposed
interpretation. Catholic Media Groups v. MeyeB79 P.2d 480, 482 (Colo. App. 1994). The
2012 IFTV Rules contain an erroneous interpretatiblaw and cannot be upheld. Further, the
2012 Rules conflict with Denver's municipal homdergpowers to distribute mail ballots in
municipal elections. By operation, the 2012 Rigesern all non-partisan and all coordinated
mail ballot elections. Moreover, the Secretaryhilsds home rule municipalities from adopting
procedures different from the procedures set farth his rules under Election Rule
12.4.1(2)(a)(22) which states:

“If the governing body is a home rule municipalithe written plan shall also
include the following declaration:

‘Nothing in this plan reflects locally adopted mdiéllot election procedures
different from those set forth in the Colorado Madllot Election Act, section 1-
7.5-101, C.R.S., et. seq., as from time to time rated, and any regulations
adopted pursuant thereto.’

The Secretary of State shall not review the mallobglan of any home rule
municipality that fails to include the above deat&on.”

As a home rule city, Denver controls its own aetatw. The ballot for the November 1,
2011 Election contained important local questioBgnver was within the proper exercise of its
home rule powers to increase voter participatiorlogal questions. Yet, the Secretary’'s 2012
IFTV Rules impermissibly usurps those powers.
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C. THE SECOND AND THIRD CLAIMS MUST ALSO FAIL BECAUSE THE
SECRETARY INCORRECTLY INTERPRETED SECTION 1-8.3-101, TO PREVENT
BALLOTS FROM BEING MAILED TO INACTIVE THE UNIFORM M  ILITARY
AND OVERSEAS VOTERS.

The Secretary’s interpretation also defeats theqmes of the Uniform Military and
Overseas Voter Act, Section 1-8.3-101, et. se®, &, (UMOVA) which requires ballots to be
mailed to “covered voters”. A covered voter isidefl at Section 1-8.3-102(2)(a)-(d) and
includes both overseas voters and uniformed sem@&®bers who are absent by reason of active
duty. The General Assembly did not divide “coveveters” as either active or inactive electors.
Section 1-8.3-110(1) requires County Clerks tognaim ballots to “covered voters”. Thus, all
uniformed and overseas voters who come within #fenidion of “covered voter” are entitled to
receive a ballot regardless of active or IFTV &ain SCORE. Under the Secretary’s
interpretation of Section 1-7.5-107(3)(a)(ll), IFTsbvered voters will be singled out and
prevented from receiving a ballot. The consequ@ftkis interpretation is even more severe for
UMOVA electors who cannot simply walk into the offiof the County Clerk and obtain a ballot
in person.SeeMcReynolds Supp. Aff., 103.

The Secretary’s construction strains the definitadn‘covered voter” to and has the
same consequences of defeating the statutory pespad promoting increased voter
participation by all eligible electors. By opeoatj the UMOVA scheme requires ballots to be
sent to “covered voters”. IFTV UMOVA electors amygistered voters within the definition.
Any limitations placed on IFTV UMOVA electors shduhot be adopted without a clear
expression from the General Assembly of its interdo so.

Moreover, the Secretary’s claim that he seeks umifenforcement of election laws
throughout the state is doubtful. At the time tBecretary issued his order to Denver in
September 2011, there was a noticeable changeinuimber of UMOVA voters whose status
was changed from “inactive failed to vote” to “aeti without proper documentation reflected in
the Secretary’'s SCORE system for El Paso CouBigeVargas Supp. Aff. Exhibit 5. Even a
small sampling of data from the SCORE system indg&oters were unilaterally made active in
order to issue the ballots but without supportinguimentation from the inactive elector. Yet,
the Secretary failed to enforce his interpretatiaiformly, suing Denver but not El Paso County.

D. THE FIRST, SECOND, AND THIRD CLAIMS FOR RELIEF MUST ALSO FAIL
WITH RESPECT TO LOCAL, HOME RULE ELECTIONS.

The Secretary virtually concedes that, as a honte c¢ity, Denver controls its own
elections. (See, Pl Motion, p. 11). By custom arattice, the Secretary does not intervene in
home rule electionsSeeTranscript, Hearing October 7, 2011, p. 32, liné2%, and page 33,
lines 1-8, respectively. Exhibit 15.

Article XX, Sec. 6, d. of the Colorado Constitutigives Denver all powers necessary to
regulate, conduct, and control:
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All matters pertaining to municipal electiomssuch city or town, and to
electoral votes therein on measures submitted utigercharter or ordinances
thereof, including the calling or notice and theéedaf such election or vote, the
registration of voters, nominations, nomination a&hection systems, judges and
clerks of election, the form of ballots, ballotinghallenging, canvassing,
certifying the result, securing the purity of elens, guarding against abuses of
the elective franchise, and tending to make suettiehs or electoral votes non-
partisan in character. (Emphasis added.) Art, 3&C. 6, d.

The enumerated powers in Section 6 are suppleménttte two additional broad powers:

“...all other powers necessary, requisite or properttie government and administration
of [Denver’s] local and municipal matters includitige power to legislate upon, provide,
regulate, conduct and control” local affairs as reatated® and “the full right of self-
government in both local and municipal matters #redenumeration of certain powers shall not
be construed to deny such cities and towns, anddabple thereof any right or power essential or
proper to the full exercise of such right.”

The grant of power under Art. XX, Sec. 6 is notniegve. Hoper v. City and County of
Denver 479 P.2d 967, 970 (1971 re Title, Ballot Title and Submission Claused&ummary
for 1999-2000 #235(aB. P.3d 1219 (Colo. 2000). The language followtimgword ‘including”
operates as an illustration rather than a limitabbthe powers that can be exercised by Denver.
Section 6 confers all the powers of the GeneraleAdsdy with regard to local and municipal
electoral mattersBruce v. City of Colo. Spring252 P.3d 30, 33 (Colo.App.2010).

Again, because no reply is allowed for this motiddenver must anticipate the
Secretary’s arguments. Denver’s constitutionatbytgcted home rule interests under Article XX
and the Denver charter provide the Court with atityh¢o deny the Secretary’s first, second and
third claims for relief. SeeDenver Urban Renewal Auth. v. Byrn@l8 P.2d 1374, 1381
(Col0.1980) (Home rule municipalities are not imdeto the General Assembly and they have a
constitutionally protected interest in its locahcerns.);,City of Colorado Springs v. Stat626
P.2d 1122, 1126-1127 (Colo.1981) (city had standmghallenge state statutes which had
obvious implications for administrative budgetingtiaties); and Greenwood Village v.
Petitioners for the Proposed City of Centenn&alP.3d 427, 437-38 (Colo. 2000) (constitutional
home rule powers are legally protected interestmuphich to challenge state agency actions.)
A municipal election is a matter of local concexeowhich a home rule City has plenary power.
Englewood Police Benefit Assoc. v. City of Englely@®i1 P.2d 464, 465 (Colo. 1990).

Similarly, the Court has recognized standing inesashere the state or state agencies
have usurped separately established local powetsesponsibilities. See e.gBd of County
Comm'rs of the County of Adams v. Colo. Dept. dliPiHealth and Environmen218 P.3d 336
(Colo.2009) (county regulation of radioactive arakdwrdous waste materials a legally protected

13 See the fourth unnumbered paragraph in Section 6.
14 See the fifth unnumbered paragraph immediatelpishg the enumerated special powers in paragraph 4
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interest); Douglas County Bd. of County Comm'rs v. Public 2JtComm'n 829 P.2d 1303
(Col0.1992) (county land use plans and publictytimprovements a legally protected interest).

By virtue of Art. XX, Section 6, the Clerk is noependent upon legislative authority
every time she wishes to implement an electionguore. Instead, the Clerk consults state and
local laws to determine the requirements containddw and the existence of any restrictions.
Although the Clerk complies with legislative reqnments as delineated, her authority to
perform a particular election activity is not sutijeo prior approval of any branch of City
government. By operation of her self-executing ey the Clerk has full and exclusive
authority to implement election activities withqarior legislative consent as long as the activity
isn’t prohibited by existing statutes, charter psemns, or ordinances.

Since there are no limitations in existing statwesrdinances, the Clerk’s authority to
decide the distribution of ballots for local and muipal elections controls. Section 6.d, of
Article XX specifically grants authority to contrtdll matters” and activities concerning ballots
and balloting. The broad authority to control ‘lb&d” and “balloting” encompasses_all
procedures related to balloting, such as: printmgiling, receiving, duplicating, replacing, and
counting ballots. Even though the constitutioresiguage does not expressly recognize the
mailing of ballots to IFTV electors (nor could inse this classification did not exist in 1912),
the phrase “all matters pertaining to” and “formbafllots and balloting” provides a basis for
concluding that Denver has home rule powers to g@aad control the distribution of ballots to
IFTV electors in every municipal mail ballot elewnii See, e.g., Berman v. City and County of
Denver 120 Colo. 218, 209 P.2d 754, 751 (Colo. 1949) épress grant of all power is an
express grant of every power.).

Municipal home-rule elections, even when coordidavath other elections, are not
subject to the supervision by the Secretary. Tamdagonfusion to voters, coordinated elections
inherently contemplate one ballot will be senthe toters. Since the Election Code does not
prohibit the inclusion of IFTV electors, the Seargt cannot stretch his powers to usurp
Denver’s constitutional home rule interests to ngen#he distribution of ballots to Denver
electors for home rule elections. The Secretaryas as a matter of law, entitled to an
injunction as a matter of law to enforce the “ofdeith respect to local, home rule elections.

E. THE SECRETARY IS NOT ENTITLED TO A PERMANENT INJUNC TION

This Court declined to grant the Secretary a preany injunction in this case. Neither is the
Secretary entitled to a permanent injunction. fdeo to obtain a permanent injunction, the
Secretary must demonstrate: (1) the party haseaetli actual success on the merits; (2)
irreparable harm will result unless the injunctisnssued; (3) the threatened injury outweighs
the harm that the injunction may cause to the apgogarty; and (4) the injunction, if issued,
will not adversely affect the public interedtanglois 78 P.3d at 1158K9Shrink, LLC v.
Ridgewood Meadows Water and Homeowners A2Y8 P.3d 372 (Colo. App. 20119ert.
denied 2012 WL 1190977 (Colo. 2012)pseph v. Equity EdgéLC, 192 P.3d 573 (Colo. App.
2008); Saint John's Church in Wilderness v. Scd®4 P.3d 475 (Colo. App. 2008). An
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appellate court will reverse a trial court's demisas to whether to grant injunctive relief only
upon a showing of abuse of the trial court's dismne Saint John's Church in Wilderness v.
Scott,194 P.3d 475 (Colo. App. 2008). The Secretapyritd asserted any of the elements for a
permanent injunction in his ComplairkeeComplaint  1-38.

1. The Secretary must prove all Rule 65 criteria.

At the preliminary injunction stage, the Secretasgerted he was “entitled to an injunction if
he can show that the Clerk refuses to obey an 6rdgl Motion, p. 6). He cite&Kourlis v.
District Court, 930 P.2d 1329, 1335 (Colo. 1996) suggest the standalR.C.P. Rule 65
requirements may not apply when a statute estasisipecial statutory remedy for obtaining
injunctions. (Pl Motion, p. 5). The Secretaryni, however, exempt from proving tRelle 65
prerequisites as already decided by the Honorable Brian R. Wélyit Seeattached Transcript
pages 17-20 (argument), 20-21 (ruling), 78, 84+88r(g) (Exhibit 14).

In Kourlis, the Court reviewed the authority of the Coloraden@assioner of Agriculture to
obtain a preliminary injunction under the Pet AnirGare and Facilities Act (“PACFA”). The
Court determined PACFA was a comprehensive legislaicheme with specific procedures to
obtain injunctions. This scheme included a resingi order proceeding, an administrative
appeal proceeding, and a provision for court efmient all as essential features of PACFA’s
enforcement designld. at 1334. Additionally, the General Assembly exphgslispensed with
the evidentiary burdens of proving irreparable iiyjor inadequacy of a remedy at law when
seeking to enforce properly issued agency enforoem@lers. Id. As a result of this essential
feature, the court concluded the statute’s expia@sguage conflicted with the requirements of
C.R.C.P. 65.1d. Upon review of PACFA’s enforcement terms, the Calgtermined that the
more specific enforcement provisions of PACFA pikedh over the six factor preliminary
injunction standards of Rule 65

Unlike the statute reviewed iKourlis, Section 1-1-107, C.R.S., does not contain a
comprehensive scheme for obtaining injunctions. ddes not expressly dispense with the
requirement to show irreparable injury or any otRele 65requirement. Thus, there is no
conflict between the terms of Section 1-1-107 amel standard Rule 6&riteria Moreover,
Section 1-1-107 lacks specific procedures for @litgi an injunction. The only language in
Section 1-1-107 that is similar to the statute eesd inKourlis is the general authority of
Section 1-1-107(2)(d) that allows the Secretarysemk relief from the Court for alleged
violations of the statute. This language failssupply the essential elements necessary to
properly invoke th&ourlis exception.

Any reliance or,amm v. Barber565 P.2d 538 (1977) is misplacedammwas decided
before Kourlis, and did not present the issue of the requiremiatis must be met by a state
official to obtain injunctive relief against a cdynofficial. Moreover, the legal claims and
arguments advanced ibammto obtain mandamus rely on inapposite legal priesipand
procedural considerations. The Secretary must aleRBule 65criteria in this case.
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a. The Secretary has not obtained success on thentse

For the reasons set forth above, the Secretarynbsucceeded on the merits of his
claims and is therefore not entitled to the relesfuested.

b. No Irreparable Harm for Lack of Uniformity

The Secretary cannot show that he will suffer aggl, immediate or irreparable
harm if he does not obtain an injunction. In 2011, gmidVhitney concluded all the uniformity
issues raised by the Secretary were reparable.sdine is true in 20125eeTranscript, Hearing
October 7, 2011, p. 89, lines 18-19, Exhibit 15dgk Whitney did not see an irreparable injury
from the State and there is none tod&eeTranscript, Hearing October 7, 2011, p. 90, linés 1
12, Exhibit 15. In fact, he found that the Semngs arguments for irreparable injury incredible
and fairly specious. They remain so tod&geeTranscript, Hearing October 7, 2011, p. 92, line
25 and p. 93, line 1, Exhibit 15.

The Secretary has offered a conclusory allegatigthout supporting evidence or
authority that there would be irreparable injurythhe election process because mailing to IFTV
electors undermines protocols for uniformity. Thikegation is insufficient to prove irreparable
harm and is legally incorrect. Under the Electidmde, some counties may opt for mail ballot
elections while others may choose traditional pgllplace elections. Thus, the Election Code
itself does not require “uniformity” for the conduaf November odd-year elections.

According to the Secretary, each County Clerk nexatilude IFTV electors to ensure
uniform election practices. (See, Pl Motion, p; Eeply to Renewed Motion, p. 13). The
Secretary misses the point of why uniformity isideEbs to increase voter participation, lessen
voter confusion, remove barriers to voting, eteee Se.g., Section 1-1-103(1). The Secretary
uses uniformity to obtain the opposite, and absw@sljlt - the exclusion of eligible electors.

By changing course at the last minute, the Segréédlied to maintain uniformity in the
conduct of the Election. In the weeks and monéagling up to the Secretary’s Friday night
email, all counties conducting a mail ballot eleotin November 2011 had the option and
discretion to include IFTV electoeccording to the Secretary’'s SCORE requirements.See,
McReynolds Supp. Aff., 1 39. The Secretary inged counties, in a Mail Ballot Check-list,
last revised on June 10, 201Go: “Be sure to select the “Inactive-Failed tot® Eligible for
Mail Ballot” checkbox.” SeeMcReynolds Supp. Aff., T4BeeRichardson Supp. Aff., 1 8. The
Secretary’s staff did not know the IFTV electorsravéo be excluded.See,SECRETARY’S
ANSWERS TO FIRST SET OF INTERROGATORIES PROPOUNDHEY DEBRA
JOHNSON, Answer to Interrogatory No. 10, p. 10-Eghibit 16.

Statutory deadlines to conduct the Election werst fapproaching including the
September 17, 2011, deadline to mail ballots testgniformed services members and overseas
(UMOVA) electors. As Judge Whitney noted, Denvad o make plans and implement election
plans. SeeTranscript, Hearing October 7, 2011, p. 92, linés24, Exhibit 15. The ballots had
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to be designed, laid-out, proofed, ordered, printadted, stuffed, and mailed in a very short
period of time. As a statewide election officithe Secretary should have been well aware
County Clerks across the state were in implemerttiege activities. Uniformity had already
been established months before the Election. drile action that was not uniform was the
Secretary’s 1 hour email/order.

Lastly, as indicated in the attached Vargas afitdand chart, at the time the Secretary
issued his “order” to Denver in September 201 1liethveas a noticeable change in the number of
UMOVA voters whose status was changed from “in&cfiailed to vote” to “active” without
proper documentation reflected in the Secretary®ORE system for EI Paso CountySee
Vargas Supp. Aff. Even the small sampling of dfitan the Secretary’'s SCORE system
indicates voters were unilaterally made activeriteo to issue the ballots but without supporting
documentation from the inactive elector. Yet, ®ecretary failed to monitor the SCORE
activity by El Paso County and failed enforce Initeipretation uniformly, suing Denver but not
El Paso County.

C. No Irreparable Harm to voter list

In his Pl Motion, p. 14-15, the Secretary claimeguiy to the integrity of the voter
registration list. This argument is also withoupporting evidence or authority and must be
rejected The mailing itself does not impact or iothe voter registration list. To the contrary,
the return of ballots from IFTV electors will, whenocessed and tabulated, protect the integrity
of the voter registration list. If an elector v@tdis or her registration status will be revised t
active status. If the ballot is returned as “unahble”, then the voter’s registration statusl wil
be revised to “inactive-undeliverable”. This ali¢ign is insufficient to prove irreparable harm.

d. No Irreparable Harm due to Fraud by IFTV electars

To the extent the Secretary raises the spectaantifdue to unreturned ballots, he has failed at
every step of this proceeding to provide any fdctugport for this claim. The Secretary ignores
that the General Assembly has already concludedntiadl ballot elections are an appropriate
method of conducting elections and that self-gowvemt by election is more legitimate and
better accepted as voter participation increasBsction 1-7.5-102, C.R.S. In addition, the
Secretary cited no authority in his Pl Motion ftietstatement that he must “account for all
ballots.” The statement is legally and procedyraticorrect. The Election Code does not
require anyone to “account for all ballots”. Thede requires ballots to be printed and mailed
no sooner than twenty-two days before an electiwh ro later than eighteen days before an
election. Section 1-7.5-107(3)(a)(I)Returned ballots are processed for sorting, opening,
signature verification, flattening, duplicationptdation, and records retention. This argument
assumes, without evidence, that IFTV voters areenpoone to act illegally than active electors
and are more likely to act illegally in an odd-ye#ection with a statewide ballot question than
in a primary election (where they will be mailedballot). Although no reported case in
Colorado has addressed this issue, the same argwasmrecently rejected by the U.S. District
Court of Puerto RicaColon-Marrero v. Conty-Pere2012 WL 5185997, October 17, 2012,
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(D.Puerto Rico). In that case, the Plaintiffs dadug preliminary injunction to allow voters who
had been inactivated for failure to vote in the @lection to vote in the November 6, 2012
election. Although the process of reactivatingctinee voters is procedurally different in Puerto
Rico, the Court’s analysis of the balance of haamd effects on the public interest requirements
of injunctive relief is extremely persuasive inglgase. The Court concluded that “the flaws and
risks” charged to the inactive group of voters weqeially present for active voters. “[T]he
situation of identity fraud perpetrated by a thpdrty can occur in either group...”. The
Secretary’s argument is insufficient to prove iagble harm.

In any event, Denver can track and report the statunail ballots. As another example
of performing an election activity that is not regd by law, the Elections Division, with
voluntary disclosure to the Secretary of State’808f has since November 2009, used an award
winning ballot tracking system known as Ballot TRAC Under the Ballot TRACE system,
Denver tracks mail ballots from the time they armted, through the time they move through
the U.S. Postal System to and from voters, and tn&itime they are returned or deposited with
the Denver Elections Division to be processed tamting. Thus, the Secretary’s concerns for
tracking ballots and his concerns that inclusiorlFfV electors creates a greater potential for
fraud are unwarranted.

e. Balance of harms/Disservice to the public intest

The balance of harms tips against granting an atjon. Denver will be harmed more by an
injunction. Judge Whitney was concerned abouSieretary’s actions of approving Denver’'s
plans, stating Denver complied with all laws, ameint changing his mind at the last minugee
Transcript, Hearing October 7, 2011, p. 92, linésl8. Exhibit 15. (“This is a decision that
needed to be made before their plan went into place.”). The sameossn remains today.

Denver consulted with the Secretary’s Office monimsadvance, complied with the
Secretary’'s SCORE requirements to set up the Blecind relied on the Secretary’s written
instructions and approvals to mail ballots to UMO\&ectors. Injunctive relief cannot be
awarded when performance has already occur@ty. of Colorado Springs v. Blancheégl P.2d
at 217 In contrast, the Secretary gave counties the optiomclude IFTV electors in the
SCORE system, provided instructions (from 2010)indude IFTV electors, and approved
Denver’s plans and information to mail ballots EdV electors. The harm to Denver deserves
greater weight and the junction must be denied.

For similar reasons, an injunction would dissetve public interest. The public has an
interest in the integrity of election administoati which was jeopardized by the Secretary’s
Friday night email. There were no procedureplate to remove IFTV electors. In addition,
the SCORE system notified IFTV electors they wecheduled to receive a ballot. An
injunction would disserve the public’s confidenoethe election process and place the burden all
on Denver and its voters. Further, public inter@sfprotecting the legislative purposes of
increasing voter participation by eligible electamad maintaining consistency in election
practices overrides all others. The Secretary @asimow the grant of an injunction under these
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factsfavors the public interestwhere, as here, the stated purpose of Electiore dsdo assure
that “all eligible electors may be permitted toe/6t

VIl.  CONCLUSION

For the reasons stated above, Denver respectiedjyests this Honorable Court enter
summary judgment in its favor on all of Plaintiffdaims.

Respectfully submitted this 16th day of Novembéd 2
Attorneys for the Defendant Debra Johnson

By:/ s/ Victoria Ortega
Victoria Ortega, Atty. Reg. No. 19919

In accordance with C.R.C.P. 12181-29(9), a printegy of this document with original
signatures is being maintained by the filing pahd will be made available for inspection by
other parties or the Court upon request.

28



CERTIFICATE OF SERVICE

| hereby certify that on November 16, 2014rovided a true and correct copy of the
foregoing was served via LexisNexis File and Senve

Maurice G. Knaizer, Deputy Attorney General
Leann Morrell, Assistant Attorney General
Melody Mirbaba, Assistant Attorney General
Public Officials Unit, State Services Section
1525 Sherman Street” Floor

Denver, CO 80203

Pueblo County Attorney’s Office

Daniel C. Kogovsek, County Attorney
Cynthia L. Mitchell, Assistant County Attorney
Peter S. Blood, Assistant County Attorney
215 West 10 Street

Pueblo, CO 81003

Colorado Common Cause, “CCC”

J. Lee Gray

HOLLAND & HART LLP

6380 S. Fiddlers Green Circle, Suite 500
Greenwood Village, CO 80111

By:_/s/ Martin Gonzales
Denver City Attorney’s Office

29





