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     STANDARD OF REVIEW    

 Rule 56(h) provides that, “[a]t any time after the last required pleading, with or without 

supporting affidavits, a party may move for determination of a question of law.” Under Rule 

56(h), a court may enter an order deciding a question of law when there is no genuine issue of 

material fact necessary to determine the question.  Kisselman v. American Family Insurance Co., 

2011 WL 6091708 *3 (Colo.App. December 8, 2011).  The purpose of a Rule 56(h) motion is to 

“allow the court to address issues of law which are not dispositive of a claim (thus warranting 

summary judgment) but which nonetheless will have a significant impact upon the manner in 

which the litigation proceeds.” Board of County Commissioners of County of Arapahoe  v. 

United States, 891 P.2d 952, 963, n. 14 (Colo. 1995) (quoting 5 Robert Hardaway & Sheila 

Hyatt, Colorado Civil Rules Annotated, § 56.9 (1985)).  Early resolution of legal issues “‘will 

enhance the ability of the parties and the court to eliminate significant uncertainties on the basis 

of briefs and argument and to do so at a time when the determination is thought to be desirable 

by the parties.’”  Id. 

   QUESTIONS OF LAW PRESENTED FOR REVIEW   
 
 1.    Must county election officials comply with an order or rule from the Secretary of 

State regarding implementation of election law even if they disagree with the order or rule? 

 2.  Do county election officials retain the discretion to send mail ballots to voters who are 

deemed inactive because they failed to vote at the prior general election pursuant to § 1-7.5-107, 

C.R.S. (2012)?  
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 3.  May county election officials send a mail ballot to a covered voter under the Uniform 

Military and Overseas Voters Act without an application from the covered voter?  

4.  Are voters who are designated as “inactive-failed to vote” because they did not vote in 

the last general election and have not responded to notifications denied equal protection of the 

laws or rights under the First Amendment when election officials do not automatically send mail 

ballots to them even though the voters may cast ballots by other means? 

        BACKGROUND  
 
     Mail Ballot Elections          
       

Colorado law permits counties to conduct mail ballot elections “under specified 

circumstances.”  Section 1-7.5-102, C.R.S. (2012). A mail ballot election is “an election for 

which eligible electors may cast ballots by mail and in accordance with [the Election Code] in a 

primary election or an election that involves only nonpartisan candidates or ballot questions or 

ballot issues.” Section 1-7.5-103(4), C.R.S. (2012). Mail ballot elections are optional. Section 1-

7.5-104(1), C.R.S. (2012).  The election official responsible for conducting a mail ballot election 

must notify the Secretary no later than fifty-five days prior to election. Section 1-7.5-105(1), 

C.R.S. (2012). For primary elections conducted as mail ballot elections, the official must notify 

the Secretary no later than ninety days prior to the election. Section 1-7.5-105(1.5), C.R.S. 

(2012) The notification must include a proposed plan for conducting the mail ballot election. 

Sections 1-7.5-105(1), (1.5). The plan may be based on the standard plan adopted by the 

Secretary. Id. Political subdivisions that opt to conduct a mail ballot election must do so “under 

the supervision of the secretary of state” and “subject to rules which shall be promulgated by the 

secretary of state.” Sections 1-7.5-104(1) and -106(1)(c) C.R.S. (2012).   
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  In a mail ballot election, the election official “shall mail a mail ballot packet to each 

active registered elector.” (Emphasis added) Section 1-7.5-107(3)(a)(I), C.R.S. (2012). If a 

primary election is conducted as a mail ballot election, ballots must be mailed to “active 

registered electors who are affiliated with a political party” and “to each registered elector who is 

affiliated with a political party and whose registration is marked as ‘Inactive-failed to vote’.” 

Section 1-7.5-107(3)(a)(II)(a), C.R.S. (2012).  

Election officials must mail a voter information card to any registered elector whose 

registration is marked “Inactive-failed to vote” at least ninety days before the mail ballot 

election. Section 1-7.5-108.5(1), C.R.S. (2012).  Subsequent to the preparation of ballots, each 

designated election official must “provide a mail ballot to a registered elector requesting the 

ballot at the designated official’s office or the office designated in the mail ballot plan filed with 

the secretary of state.” Section 1-7.5-108.5(2.7), C.R.S. (2012) Designated elections officials 

must provide mail ballots at the official’s office to those eligible electors who are not listed or 

are listed as “inactive.” Section 1-7.5-107(3)(c), C.R.S. (2012).  

   Voters Categorized as “Inactive-Failed to Vote” 

An “inactive-failed to vote” elector is defined in Colorado statute as “a registered elector 

who is deemed ‘Active’ but who failed to vote in a general election in accordance with the 

provisions of section 1-2-605(2).” Section 1-7.5-108.5(1), C.R.S. (2012) an “inactive- failed to 

vote” elector is “eligible to vote in any election where registration is required [if] the elector 

meets all other requirements.” Section 1-2-605(3), C.R.S. (2012).  The statutes and regulations 

mandate the following actions when an elector is designated as “inactive”: 



 5 

• The county clerk and recorder must mail a confirmation card to all electors who fail to 

vote in the general election not later than 90 days after the general election. Section 1-2-

605(6)(a), C.R.S. (2012).  A confirmation card is a forwardable, postage paid mailing 

that is preaddressed to the sending county and that includes a voter registration form so 

the elector can update his or her voter registration record. Section 1-2-605(6)(b), C.R.S. 

(2012); Rule 2.19, 8 CCR 1505-1.  

• No later than 90 days before a mail ballot election, the county clerk and recorder must 

mail a nonforwardable voter information card to all electors whose voter registration 

record is marked “Inactive-failed to vote”. Sections 1-2-605(11) and 1-7.5-108.5(1), 

C.R.S. (2012). A voter information card is a postcard mailing that advises an elector of 

the elector’s registration status, precinct number and polling location. It includes a 

returnable portion allowing the elector to update the elector’s voter registration record. 

Section 1-5-206(1)(b), C.R.S. (2012). 

• An elector whose record is marked “Inactive-Failed to Vote” is registered and eligible to 

vote in an election. However, the election official does not automatically mail a ballot to 

such an elector, except in primary elections. Section 1-7.5-107(3), C.R.S. (2012); Rules 

2.20.2.c and 12.11.4, 8 CCR 1505-1. 

• An elector who is categorized as “Inactive-Failed to Vote” may vote at a mail ballot 

election. First, the elector may update the elector’s voter registration record prior to 

casting a ballot. Section 1-7.5-107(3); Rule 12.11 The elector may update the 

information by voting at the polls, by applying for a mail-in ballot, or completing a voter 
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information card. Section 1-2-605(4), C.R.S. (2012); Rule 12.11. The elector also may 

update the information in the voter registration record in person, on-line at the Secretary 

of State’s website (govotecolorado.com) or by mail. Sections 1-2-605(4) and 1-7.5-

107(3) (c), C.R.S. (2012); Rules 2.11 and 12.11.  

• An elector who is designated as “Inactive-failed to vote” may vote at a mail ballot 

election even if the elector does not update his registration prior to the election. Election 

officials must make ballots available for electors who are designated as “Inactive-failed 

to vote” at the county elections office and at designated service centers or walk-in voting 

locations beginning 22 days before a mail ballot election. Section 1-7.5-107(3) (c), 

C.R.S. (2012).    

Electors who are designated as “inactive failed to vote” become active if they timely 

respond to any of the aforementioned notices, take any action to update their registration, or vote. 

Electors retain their status as “inactive-failed to vote” because they did not vote in the prior 

general election and failed to heed repeated notifications of inactive status.  

Electors who are designated as “inactive-failed to vote” can vote in a mail ballot election. 

They can receive a mail ballot if they timely update their registration or they can vote in person.         

     ARGUMENT   

I. CLERKS MUST IMPLEMENT AND ABIDE BY THE SECRETARY’S 
INTERPRETATION OF THE ELECTION CODE. 
 
 The dispute between the Secretary and the Clerks centers on their respective roles and 

responsibilities in the implementation and enforcement of election laws.  Denver contends that 

“[t]he Secretary’s claims must be denied because the Secretary cannot make the Clerk obey 
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unenforceable and improperly issued orders or interpretations.” (Clerk Johnson’s Answer, 

Affirmative Defenses, ¶ 4) The Secretary contends that county clerks must obey the rules, 

interpretations and orders of the Secretary, even if the clerks deem them illegal or ill-advised.      

 The City and County of Denver is a home rule entity. Colo. Const. art. XX, § 1. As a 

home rule entity, it has: 

Powers necessary, requisite or proper for the government and 
administration of its local and municipal matters, including the 
power to legislate upon, provide, regulate, conduct and control: 

… 

d.  All matters pertaining to municipal elections in such city or 
town, and to electoral votes therein on measures submitted under 
the charter or ordinances thereof, including the calling or notice 
and the date of such election or vote, the registration of voters, 
nominations, nomination and election systems, judges and clerks 
of election, the form of ballots, balloting, challenging, canvassing, 
certifying the result, securing the purity of elections, guarding 
against abuses of the elective franchise, and tending to make such 
elections or electoral votes non-partisan in character. 

Colo. Const. art. XX, § 6(d). 

 Denver’s officers are appointed or elected as provided in its charter. Colo. Const. art. XX, 

§ 2. Although Denver may establish its own offices, it may not abandon its duties with regard to 

state responsibilities: 

There is no warrant or authority in article 20 to the people of the 
city and county of Denver to alter, change or dispense with such 
acts or duties.  They remain, as before, subject to the Constitution 
and general laws, and are exclusively under the control of the 
Legislature.  The people of the city and county of Denver have not 
been given, and do not have, the power by charter to in any way 
change the duties of governmental officers, so far as they relate to 
state and county affairs, and there can be no ground for such 
contention if article 20 be properly read and understood.   
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People v. Curtice, 50 Colo. 503, 509, 117 P. 357, 359 (1911). 

 The power of home rule entities and their officers in election matters is limited to 

municipal elections. Elections involving state matters, including those concerning statewide 

ballot issues and state candidates, fall outside the authority of home rule entities. In re Title, 

Ballot Title and Submission Clause, and Summary for 1999-2000 #235(a), 3 P.3d 1219, 1225 

(Colo. 2000).  For purposes of elections on statewide ballots or candidates for offices other than 

Denver offices, the Clerk is an officer subordinate to the Secretary. 

 In 2007, Denver established the elected position of Clerk and Recorder, Denv. Mun. 

Code, § 8.1.1, and designated the Clerk and Recorder as the official responsible for 

implementing state elections within Denver. Denv. Mun. Code, § 8.1.2(A). The clerk and 

recorder is the designated election official and is the person who acts on behalf of the Secretary 

under state law. To the extent that the Clerk implements and enforces state laws, the Clerk is 

subject to those laws.     

 Prior to 1967, almost all responsibility for the day-to-day operation of elections rested 

with county officials. Under Colorado’s territorial laws, primary responsibility for elections 

rested with county officials.  When Colorado was a territory, the county sheriff and the county 

commissioners assumed primary roles in implementing and conducting elections. R.S. 1868, 

chap. XXVIII, §§  10, 11, 12 (secretary of the territory must give notice of elections to county 

sheriff); § 13 (Sheriff shall order special elections for county officials, and the order shall be 

countersigned by board of county commissioners); § 15 (county commissioners establish 
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precincts); § 16 (county commissioners appoint election judges); § 29 (local constables 

responsible for ensuring order at polling places); § 30 (county clerks register electors); § 32 

(county clerk opens returns); § 33 (county clerks make abstracts of votes).  

 In 1967, the General Assembly gave the Secretary supervisory responsibility for elections 

statewide elections.  The Secretary was empowered to “supervise the conduct of primary, general 

and special elections,” to enforce the provisions of the Election Code, to inspect and review the 

practices of local election officials and to bring injunctive action to enforce the provisions of the 

Election Code. Section 49-1-11, C.R.S. (1967 Supp.) As an adjunct to these new powers, county 

clerks were required to consult with the Secretary when implementing the provisions of the 

Election Code. Section 49-1-7, C.R.S. (1967 Supp.).    

These provisions presently are codified at § § 1-1-107 and -110, C.R.S. (2012).  The 

Secretary has broad duties and powers under the Election Code.  His duties include (1) 

supervision of the conduct of primary, general, congressional vacancy and statewide ballot issue 

elections; (2) enforcement of the Election Code, including mail ballot election conducted under 

title 1, article 7.5 of the Election Code; and (3) rendering uniform interpretations of the Election 

Code. Section 1-1-107(1)(a)-(c), C.R.S. (2012) His powers include (1) review of the practices 

and procedures of the county clerks and recorders; and (2) enforcement of the Election Code by 

seeking injunctive relief. Section 1-1-107(1)(2)(b)-(c).  The county clerks and recorders, “in 

rendering decisions and interpretations under this code, shall consult with the secretary of state 

and follow the rules and orders promulgated by the secretary of state pursuant to this code.” 

(Emphasis added.) Section 1-1-110(1), C.R.S. (2012).   



 10 

 The language in the Mail Ballot Election Act reaffirms the subordinate role of the county 

clerks.  The Secretary “supervise[s] the conduct of mail ballot elections…” Section 1-7.5-

106(1)(c), C.R.S. (2012) The county clerks “shall conduct any election for the political 

subdivision by mail ballot under the supervision of the secretary of state and shall be subject to 

rules which shall be promulgated by the secretary of state.” Section 1-7.5-104(1), C.R.S. (2012) 

(Emphasis added.) Under the Colorado Election Code, county clerks and other election officials 

are subordinate to the Secretary.   

 The Election Code is denominated the “Uniform Election Code of 1992.” As the word 

“uniform” connotes, the election statutes must be implemented consistently throughout the state. 

The Code achieves this goal by giving the Secretary the power to supervise election practices.  

The word “supervise” means more than recommend or suggest. It means “to coordinate, direct 

and inspect continuously and at first hand the accomplishment of: oversee with the powers of 

direction and decision the implementation of one’s own or another’s intentions.” Webster’s Third 

New International Dictionary (Unabridged) 2296        

 As subordinate officials, county election officers cannot disobey or disregard a rule, order 

or interpretation of law proffered by the Secretary. “It is well established that as a general rule, 

neither a county officer nor a subordinate county agency has any standing or legal authority to 

question or obtain judicial review of an action taken by a superior state agency.” Lamm v. 

Barber, 192 Colo. 511, 519, 565 P.2d 538, 544 (1977).  When a statute imposes upon a 

subordinate county officer a legal obligation to comply with a rule or order of a state official, the 

subordinate official must comply with the rule or order, even if the county officer believes that 

the order is unconstitutional or inconsistent with statute.  
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The Lamm case is dispositive. The State Board of Equalization (SBOE) sued three county 

assessors who refused to comply with an SBOE order.  The orders were authorized by state 

statutes.  One statute provided that the assessor “shall forthwith make the necessary changes in 

the abstract of assessment required to carry out such order” requiring a correction of assessment.  

Section 39-5-127, C.R.S. (1973).  A second statute provided that assessors, upon receipt of an 

order from SBOE, “shall forthwith make the proper adjustment in each individual scheduled 

affected by such order so that the assessment roll of his county.” Section 39-9-107, C.R.S. 

(1973).  

 The assessors argued that they had the right to challenge the validity of the SBOE orders. 

The Court unequivocally rejected the assessors’ argument: 

The respondents are incorrect.  Their argument is a house of cards 
resting on the assumption that they have discretion to follow or 
disregard the State Board’s order.  While it is true that they have 
discretion to determine the details of how they will implement the 
State Board ordered increases, they have no discretion to determine 
whether or not to implement them.  Each respondent has a clear 
legal duty to carry out the State Board’s order by increasing the 
aggregate valuation of certain subclasses of property within his 
county.  Absent evidence of State Board interference with how 
discretion is exercised, case law and sound public policy require 
issuance of a mandamus to compel the defendants to perform their 
statutory duties.  We hold that the respondents have no standing to 
question the constitutionality of the statute or the State Board’s 
action in response to it. 

Id. 192 Colo. at 520-21, 565 P.2d at 545. Otherwise stated, a subordinate public official must 

comply with the orders of the superior public official. 

 The Colorado Supreme Court reached the same conclusion when interpreting language 

similar to that in the Election Code.  Huddleston v. Grand County Board of Equalization, 913 
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P.2d 15 (Colo. 1986). The legislature created the position of Property Tax Administrator to 

oversee the administration of the property tax valuation system. It enacted a statute that provided, 

“It is the duty of the property tax administrator…[t]o prepare and publish from time to time 

manuals…and to require their utilization by assessors in valuing and assessing taxable property.”  

The Court found that the term “to require” authorized the Property Tax Administrator to mandate 

the use of the manuals, and the counties could not disregard the instructions contained in the 

manuals. Id. at 18.     

 The Election Code does not give the clerk and recorders any discretion to ignore the 

orders of the Secretary.  Section 1-1-110(1) states that the clerk “shall…follow…the orders 

promulgated by the secretary of state pursuant to this code.” The word “shall” has a mandatory 

connotation and “is the antithesis of discretion or choice.” People v. Guenther, 740 P.2d 971, 975 

(Colo. 1987). Mail ballot elections are conducted “under the supervision of the secretary of 

state.” Section 1-7.5-104(1).  County election officials cannot ignore the interpretation or the 

directives of the Secretary, even if they believe the Secretary’s interpretation or directive is 

incorrect as a matter of law.   

 For these reasons, the Court must conclude that the clerks for the City and County of 

Denver and the County of Pueblo must obey the orders of the Secretary regarding “inactive-

failed to vote” electors, even if they believe that the Secretary’s orders or interpretations are 

incorrect as a matter of law. Thus, the Court cannot consider the affirmative defenses or the 

challenges raised by the Denver and Pueblo Clerks. The Secretary is entitled to an order that the 

Clerks must obey the orders, instructions and rules issued or promulgated by the Secretary.       
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II. THE MAIL BALLOT STATUTE DOES NOT PERMIT THE COUNTIES TO SEND 
MAIL BALLOTS TO VOTERS WHO ARE CATEGORIZED AS “INACTIVE-FAILED 
TO VOTE.”    
A. The Statutory Language Supports the Conclusion that the Clerks May Not Send Mail 
Ballots Cannot To Electors Designated as “Inactive-failed to vote.” 
   

Common Cause and the Denver Clerk contend that the counties may, in their discretion, 

mail ballots to voters who are categorized as “inactive-failed to vote.” (Clerk Johnson’s Answer, 

Affirmative Defense, ¶ 6; Clerk Johnson’s Response in Opposition to Motion for Preliminary 

Injunction, pp. 11-15; Common Cause Amended Answer and Counterclaim, ¶¶ 56-57)   The 

Secretary contends that the counties may not send mail ballots to electors designated “inactive-

failed to vote.”     

 When construing a statute, the courts “afford the words of the statute their ordinary and 

common meaning and construe the statutory provisions as a whole, giving effect to the entirety 

of the statute.” Lombard v. Colorado Outdoor Education Center, Inc., 187 P.3d 565, 570 (Colo. 

2008).  If the language is ambiguous or unclear, the courts will “consider the statute’s legislative 

history, the state of the law prior to the enactment, the problem addressed and the statutory 

remedy.” Id. “When the legislature speaks with exactitude, [the court] must construe the statute 

to mean that the inclusion or specification of a particular set of conditions necessarily excludes 

others.”  Lunsford v. Western States Life Insurance, 908 P. 2d 79, 84 (Colo. 1995). 

 Section 1-7.5-107(3)(a)(I) discusses the process by which mail ballots will be sent to 

registered electors. It provides: 

Not sooner than twenty-two days before an election, and no later 
than eighteen days before an election, except as provided in 
subparagraph (II) of this paragraph (a), the designated election 
official shall mail to each active registered elector, at the last 
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mailing address appearing in the registration records, and in 
accordance with United States postal service regulations, a mail 
ballot packet… 

(Emphasis added.)  An active voter is a person who voted in the last general election, § 1-2-

605(2). Conversely, a person is deemed “inactive-failed to vote” if the person has not voted in a 

general election. Id.    

The adjective “active” is crucial.  If the General Assembly intended to allow election 

officials to send packets to all registered electors, including those marked as “inactive”, it would 

not have used the word “active.” Instead, it would have required election officials to mail packets 

to “each registered elector.” Alternatively, the General Assembly could have included a 

reference to “inactive-failed to vote” electors, as it did for primary election mail ballot elections. 

Section 1-7.5-107(3)(a)(II), C.R.S. (2011). By using the word “active”, it intended to exclude 

“inactive” voters. “Straining the statute to read otherwise would ignore its plain language”, In re 

Marriage of Chalat, 112 P.3d 47, 57 (Colo. 2005) and expands the definition of the word 

“active” well beyond its generally accepted meaning.  

 The interpretation proffered by Common Cause and the clerks renders superfluous other 

sections of the statute. Section 1-7.5-107(3)(c) states that designated election officials must make 

mail ballots available “at the designated election official’s office, or the office designated in the 

mail ballot plan filed with the secretary of state, for eligible electors who are not listed or who 

are listed as ‘Inactive’ on the county voter registration records.” The county clerk and recorder 

must mail a voter information card to a registered elector who is categorized as “Inactive-failed 

to vote.” If the counties retain the discretion to mail ballots to such electors, there is no need to 
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make ballots available at designated locations twenty-two days before the election or to mail 

voter information cards ninety days before the election.       

Consideration of prior versions of the law also confirms the Secretary’s interpretation. In 

2008, the General Assembly enacted H.B. 08-1329. (Exhibit A, attached hereto)  This measure 

added section 1-7.5-108.5(2)(b), which provided: 

(I) In connection with any mail ballot election to be conducted in 
November 2009, a mail ballot shall be mailed to all registered 
electors whose registration record has been marked as “inactive-
failed to vote”. Such mail ballots shall not be sent to registered 
electors whose registration has been marked as “inactive-
undeliverable”. 

(II) This paragraph (b) is repealed, effective July 1, 2011. 

The General Assembly required clerks to send mail ballots to persons who were inactive 

and failed to vote as well as to active voters. The intent of the measure was to reduce the number 

of persons who were designated as “inactive failed to vote” due to unique election problems in 

Denver and Douglas County in 2006. The authority to send mail ballots to electors who were 

inactive and failed to vote expired on July 1, 2011. 

The General Assembly could have achieved the result advocated by the clerks and 

Common Cause merely by not including, or repealing, the sunset provision. Alternatively, it 

could have amended § 1-7.5-108.5(2)(b) to state that “a mail ballot may be mailed to all 

registered electors whose registration record has been marked as ‘inactive-failed to vote’  

effective July 1, 2011.” Instead, it chose to include the repeal in the bill and subsequently did not 

take any action to reinstate the requirement that mail ballot packets be sent to inactive voters who 

failed to vote after July 1, 2011.   
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The defendants’ interpretation has significant implications for all of the Election Code.  

They apparently interpret the language in § 1-7.5-107(3)(a)(I) to give discretion to the clerks 

unless words like “only” or “solely” are used. If the court adopts the Clerk’s interpretation, then 

all provisions within the Code which impose certain conditions and obligations upon clerks 

during the course of the election process could be modified by the clerks. For example, § 1-5-

410, C.R.S. (2012) states that election judges receiving sealed ballot packages provide receipts, 

and that such “receipts shall be filed with the designated election official.” The receiving election 

judges must deliver the packages “and, in the presence of all election judges, shall open the 

packages.” Id. Under the defendants’ interpretation, clerks will be permitted to specify that the 

receipts may be filed with a person other than the designated election official, because the statute 

does not say “only”. Clerks would also have the discretion to permit the packages to be opened 

in the presence of persons other than election judges, because the statute does not use the term 

“only”.  

More significantly, defendants’ interpretation could result in different means by which 

ballots are counted. Under § 1-7-307(1), C.R.S. (2012), “election judges shall first count the 

number of ballots in the box” and reconcile the number of ballots with the number of names 

entered on each of the pollbooks. If the court adopts defendants’ theory, clerks could instruct 

election judge to follow different procedures. It is this type of disparity that lead to the problems 

and issues recited in Bush v. Gore, 531 U.S. 98 (2000). This court should adopt an interpretation 

that favors uniformity.     

The defendants’ interpretation runs counter to the history and purpose of the Election 

Code. The law is entitled the “Uniform Election Code of 1992” for a reason. As the recitation of 
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the history of election laws plainly discloses, the legislature consolidated supervision and 

enforcement of election laws under the Secretary in order to achieve uniformity throughout the 

state. The defendants’ interpretation undermines the purpose of the consolidation.   

B. The Demise of H.B. 12-1267 Supports the Secretary’s Interpretaion.   

Recent activity in the Colorado General Assembly also confirms the Secretary’s 

interpretation. In interpreting a statute, the court may look to the legislature’s failure to amend an 

act in light of its knowledge of the interpretation of the law and its implementation. Schlagel v. 

Hoelsken, 162 Colo. 142, 425 P.2d  39, 42 (1967); see also, 2B, Singer & Singer, Sutherland 

Statutory Construction (2008), § 49.10 (“where contemporaneous interpretation has been called 

to the legislature’s attention, there is more reason to regard the failure of the legislature to change 

the interpretation as presumptive evidence of its correctness”)   

In 2012, the Colorado General Assembly considered H.B. 12-1267 (Exhibit B, attached 

hereto). Section 1 of the bill added section 1-2-229: 

(1) Notwithstanding any other provision of law, any registered 
elector whose registration has been marked as “Inactive-failed to 
vote” as of the effective date of this section shall from that date 
forward be deemed to hold the status of an active elector. 

(2) By August 1, 2012, the Secretary of State shall update the 
statewide voter registration database to reflect the elimination of 
“Inactive-failed to vote” voter status pursuant to subsection (1) of 
this section and, as appropriate, restore permanent mail-in voter 
status to those electors who had previously selected such status but 
had  subsequently been marked as “Inactive-failed to vote”.       

Section 2 of the bill repealed section 1-2-605(11) which governs actions involving “inactive 

voters” in mail ballot elections. Section 8 of the bill specifically repealed § 1-7.5-108.5, which 

distinguished between “active” and “inactive-failed to vote” in the mail ballot statute.   
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 H.B. 12-1267 would have eliminated the status of “inactive-failed to vote.” The General 

Assembly killed the bill. By refusing to enact the bill, the General Assembly affirmed the 

existing interpretation of the statute. 

 C. The Court Must Consider the Secretary’s Recently-Promulgated Rules  

 Guidance can be obtained from the interpretation given to a statute by the implementing 

agency. Colorado Mining Association v. Board of County Commissioners, 199 P.3d 718, 731 

(Colo. 2009) Courts will give significant weight to  the agency’s guidance, rules and 

determinations if they are consistent with the governing constitutional and statutory provisions 

they implement. Id.  

 After the demise of H.B 12-1267, the Secretary adopted rules 12.4.1(d) and 13.19 and 

amended Rule 12.11. Rule 12.4.1(d) provides: 

(D) Request for Ballot by Inactive-failed to vote elector. In a 
coordinated or nonpartisan election, the designated election official 
may not mail a ballot to an elector whose registration record is 
marked inactive-failed to vote until the elector submits a 
registration update or a request for a ballot under section 1-7.5-
107(3), C.R.S., and Rule 12.11. 

 

Rule 12.11.4 states, in pertinent part: 

 

An inactive elector in a nonpartisan mail ballot election will be 
issued a ballot if the elector submits a registration update or a 
ballot request.  

(A) The inactive elector must submit a registration update or a 
written request for a ballot before the designated election official 
may mark the elector’s record active and issue the ballot.  
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Rule 13.19 states, “For any election that is not a primary mail ballot election, the designated 

election official may not issue a mail-in ballot to an elector whose record is marked inactive-

failed to vote until the elector submits a timely application for a mail-in ballot.” (Exhibit C, 

attached hereto)  

 The language of the rules is clear. The clerks may not issue ballots in mail ballot 

elections that are not primary elections until the inactive elector submits a registration update or 

a written request for a ballot.   

For these reasons, the Secretary is entitled to an order that mail ballots may not be sent to 

voters who are designated as “inactive-failed to vote” and that the county election officials do 

not retain the discretion to mail ballots to such voters.     

IV. THE SECRETARY’S INTERPRETATION DOES NOT CONTRADICT THE 
UNIFORM MILITARY AND OVERSEAS VOTERS ACT.  

Gilbert Ortiz, the Pueblo County Clerk and Recorder, contends that the clerks must send 

ballots to all voters under the Uniform Military and Overseas Voters Act (UMOVA). ) (Clerk 

Ortiz’s Answer, Counterclaim, ¶ 16) The Secretary contends that the clerks may send a ballot to 

a voter under UMOVA only when the voter applies for a ballot.   

      The Colorado General Assembly enacted UMOVA in 2011.  Section 1-8.3-101, C.R.S. 

(2012) UMOVA has two purposes.  First, it extends “to state elections the assistance and 

protections for military and overseas voters currently found in federal law, which covers only 

biennial federal elections.” Title 1, article 8.3, Prefatory Note.  Second, it brings greater 

uniformity to the military and overseas voting processes.” Id. 

UMOVA defines “covered voter” to mean:  
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(1) a uniformed-service voter “who is a Colorado resident but who is absent from the 

state by reason of active duty and who otherwise satisfies this state’s voter eligibility 

requirements”;  

(2) an “overseas voter, who before leaving the United States, was last eligible to vote in 

this state, and except for a state residency requirement, otherwise satisfies this state’s voter 

eligibility requirements”;  

(3) an “overseas voter, who before leaving the United States, would have been last 

eligible to vote in this state had the voter then been of voting age and, except for a state residency 

requirement, otherwise satisfies this state’s voter eligibility requirements”; or  

(4) an overseas voter who was born outside the United States and, “except for a state 

residency requirement, otherwise satisfies this state’s voter eligibility requirements if the last 

place where a parent or legal guardian of the voter was, or under this article would have been, 

eligible to vote before leaving the United States is within this state.” Section 1-8.3-102(2), C.R.S. 

(2012).   

A “covered voter” includes electors who are registered. Section 1-8.3-108(1), C.R.S. 

(2012).  A person who is identified as “inactive-failed to vote” is a registered voter.  A covered 

voter who is registered may receive a ballot if the voter applies for a ballot.  

“To receive the benefits of [UMOVA] a covered voter shall inform the appropriate 

official that the voter is a covered voter.” Section 1-8.3-108(5), C.R.S. (2012). (Emphasis 

added.)  Upon receipt of the application, the clerk removes the designation of “inactive-failed to 

vote.” The voter may then vote in a mail ballot election. Section 1-8.3-108(6), C.R.S. (2012).  

Thus, under UMOVA, all covered voters, including ones designated as “inactive-failed to vote”, 
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must first apply before he can receive a ballot.  An application submitted by the covered voter is 

a condition precedent to receipt of the ballot.  

The recently-enacted rules confirm this interpretation. Rules 12.11.5(A) and 13.20.1 

provides that a military or overseas elector who is inactive must submit a ballot and application 

for the ballot to be counted.  

For these reasons, the Secretary is entitled to an order that county election officials may 

not send ballots to covered voters, including those designated as “inactive-failed to vote”, 

without receiving an application.     

V. THE STATUTE AND THE SECRETARY’S INTERPRETATION DO NOT VIOLATE 
THE EQUAL PROTECTION CLAUSE OR THE FIRST AMENDMENT.  
 
A. The Distinction Between “Active” and “Inactive-Failed to Vote” Electors Does Not 
Violate the Equal Protection Clause or Impair the First Amendment Rights of Voters 
Designated as “Inactive-Failed to Vote”.  
                           

In its Second Claim for Relief, Common Cause asserts that the disparate treatment 

between eligible electors based upon whether they are designated “active” or “inactive failed to 

vote” violates the Equal Protection Clause and the First Amendment right to political expression 

of those designated as “Inactive-failed to Vote”. In particular, Common Cause states that the 

distinction interferes with the right to vote of persons designated as “inactive-failed to vote” and 

violates the right to equal protection of the laws by not granting them the same right to a mail 

ballot as those who are designated as “active.”    

The Supreme Court rejected similar claims in McDonald v. Board of Election 

Commissioners of Chicago, 394 U.S. 802 (1969).   In McDonald, inmates in a county jail 

brought an action to enjoin enforcement of statutes excluding them from the class of persons 
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entitled to receive absentee ballots.  In particular, they argued that the absentee ballot provisions 

distinguished between persons who were medically incapacitated and those who were judicially 

incapacitated. They also contended that the law unconstitutionally distinguished between those 

persons who were imprisoned in other states or in other counties within the Illinois other than 

those of their own residence.  

The Court applied a rational basis test. “The distinctions drawn by a challenged statute 

must bear some rational relationship to a legitimate state end and will be set aside as violative of 

the Equal Protection Clause only if based on reasons totally unrelated to the pursuit of that goal.” 

Id. at 809.  “Legislatures are presumed to have acted constitutionally even if source materials 

normally resorted to for ascertaining their grounds for action are otherwise silent, and their 

statutory classifications will be set aside only if no grounds can be conceived to justify them.” Id. 

As long as Illinois provided pretrial detainees with reasonable alternatives such as special polling 

booths or facilities, transportation to polling places or temporary reductions in bail, its refusal to 

provide absentee  ballots did not violate the detainees’ right to equal protection.  

 McDonald also rejected the argument that the failure to offer absentee ballots violates the 

First Amendment right to vote. As long as voters may cast ballots by means other than absentee 

ballots, the right to vote is not implicated. “It is not the right to vote that is at stake here but a 

claimed right to receive absentee ballots.” Id. at 808. A statutory scheme that denies certain 

persons the ability to receive absentee does not impact the right to vote as long as the individuals 

may cast a ballot in some other fashion. Id.  

 McDonald controls this case. Colorado has a strong basis for limiting mail ballots to 

those persons who are deemed active voters.  Colorado may limit the possibility of fraud by 



 23 

limiting the dissemination of ballots to persons who have recently voted, thereby reducing the 

possibility that ballots will fall in the hands of those who are not entitled to vote. In addition, 

both the State and the counties expend funds to mail ballots. The governments have an interest in 

limiting expenditures by not sending ballots to persons who are less likely to vote.  

The right to cast a ballot by mail is not a fundamental right. Under Colorado law, electors 

do not have a right to cast ballots by mail. Electors may cast ballots by mail only if government 

officials authorize mail ballot elections and only in certain types of elections.     

Any burden imposed on “inactive-failed to vote electors” is minimal. In Crawford v. 

Marion County Election Board, 553 U.S. 181 (2008), voters who did not have proper photo 

identification were required to cast provisional ballots.  To do so, they were required to travel to 

the circuit court clerk’s office to execute an affidavit.  The Supreme Court concluded that this 

requirement did not pose a constitutional problem. Id. at 200. See also, American Civil Liberties 

Union of New Mexico v. Santillanes, 546 F.3d 1313, 1324 (10th

In the case now before this court, the requirements placed upon an “inactive-failed to 

vote” elector are not onerous.  A voter can update his voter registration or request a ballot. At 

most, the voter must travel to a voter center or a clerk’s office to vote to pick up a ballot. If 

traveling to a circuit court clerk’s office to pick up a provisional ballot is not a constitutional 

problem, then traveling to a vote center or a clerk’s office to pick up a mail ballot is not a 

constitutional problem.   

 Cir. 2008) (a single additional 

trip to the city clerk’s office to present proper voter identification does not impose a 

constitutional burden)   
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B. The Allegation, Standing Alone, that Voting Laws Have a Disparate Impact on Racial or 
Ethnic Minorities Is Insufficient As a Matter of Law to State an Equal Protection Claim.   
 
 Common Cause also alleges that “[t]he policy of not sending mail ballots to ‘inactive-

failed to vote’ electors especially burdens members of racial and ethnic minorities” (Amended 

Answer and Counterclaim, ¶ 60) and “imposes special burdens on members of racial and ethnic 

minorities.” (Amended Answer and Counterclaim, ¶ 61) 

 Common Cause’s allegation does not distinguish between a law that on its face 

discriminates and discriminatory action taken by an official. Common Cause’s claim must fail 

under either scenario.  

A facially neutral law violates equal protection guarantees if it is adopted with the intent 

to discriminate against a racial or ethnic group. Johnson v. Governor of the State of Florida, 405 

F.3d 1214, 1222 (11th

 To the extent Common Cause alleges that the law itself discriminates on the basis of race 

or ethnicity, Common Cause must allege and show that the Colorado General Assembly intended 

to discriminate against racial or ethnic minorities when it enacted the limits on sending ballots to 

 Cir. 2005). The party alleging racial or ethnic discrimination based upon 

the language of the law must show that the legislative body selected a course of action because 

of, and not in spite of, its adverse effect upon an identifiable group. Hayden v. Paterson, 594 F. 

3d 150, 162 (2d Cir. 2010).  Persons challenging the law first must show that race or ethnicity 

was a substantial or motivating factor behind the law. Johnson v. Governor of the State of 

Florida, 405 F.3d at 1223. If there is evidence that racial or ethnic discrimination was a 

motivating factor, then the court must ask whether the provision would have been enacted in the 

absence of a discriminatory motive. Id. Disparate impact by itself is insufficient.  
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voters who are designated as “inactive-failed to vote.” Common Cause’s claim that the statute 

governing mailings to “inactive-failed to vote electors” violates equal protection because it has 

an adverse impact on racial or ethnic minorities must fail without a showing that the Colorado 

General Assembly intended to discriminate, even if Common Cause can show disparate impact. 

Common Cause’s complaint alleges only disparate impact (Complaint, ¶ ¶ 60, 61); therefore, it 

fails as a matter of law.   

 Common Cause’s Complaint also can be interpreted to claim that the Secretary’s 

implementation of the law discriminated against racial or ethnic minorities. Again, Common 

Cause faces a high barrier. An official action that may adversely affect racial or ethnic minorities 

does not deny equal protection unless plaintiffs can show intentional or purposeful 

discrimination. Snowden v. Hughes, 321 U.S. 1, 8, (1946). The mere showing that persons within 

an identified racial or ethnic group are more adversely affected by a statute is not enough. An 

equal protection claim must be based on intentional discrimination against a person because of 

his membership in a particular class. Washington v. Davis, 426 U.S. 229, 247-247, 96 S.Ct. 

2040, 48 L.Ed.2d 597 (1976) A voter complaining “about a law’s effect on him has no valid 

equal-protection claim because, without proof of discriminatory intent, a generally applicable 

law with disparate impact is not unconstitutional.” Crawford v. Marion County Election Board, 

553 U.S. at 207 (Scalia, J., concurring)   The obligation to allege and prove intentional 

discrimination applies to allegations that the actions of the public officials are directed to racial 

or ethnic minorities. Id.  

 As with allegations that the statute itself discriminates against racial or ethnic minorities, 

Common Cause must allege and prove more than the actions of a public official have a disparate 
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impact because “[d]isparate impact… is not necessarily the same thing as discriminatory intent.” 

Secsys, LLC v. Vigil, 666 F.3d 678, 686 (10th

Common Cause’s allegations are insufficient as a matter of law. It contends only that the 

law “burdens” racial and ethnic minorities. It does not identify the racial or ethnic minorities that 

are burdened, how they are burdened, and that the discrimination was intentional or purposeful.  

 Cir. 2012) A showing of discriminatory impact, by 

itself, is insufficient. A complaint alleging racial or ethnic discrimination also must allege 

purposeful intent. Failure to do so must result in judgment for the defendant. Perry-Bey v. City of 

Norfolk, 678 F.Supp.2d 348, 367-368 (E.D. Va. 2009); Coronado v. Napolitano, 2008 WL 

4838707 *4 (D. Ariz, November 6, 2008) (Plaintiff must allege purposeful discrimination against 

racial minorities when enacting or implementing felon disenfranchisement law).  

 For these reasons, the Court must enter an order finding that Common Cause’s equal 

protection claims fail as a matter of law.                        

CONCLUSION 

For the aforementioned reasons, the Court must enter an order holding that: 

(1)  The Clerks must obey the rules, orders and directives of the Secretary, even if they 

believe them to be illegal or unconstitutional; 

(2) The Clerks do not have discretion to mail ballots under the Mail Ballot Act to voters 

who are designated as “inactive-failed to vote”; 

(3) The Clerks may send mail ballots to voters under UMOVA, including those who are 

designated as “inactive-failed to vote”, only upon receipt of an application from the voter; 

(4) The distinction between active voters and voters designated as “inactive-failed to 

vote” does not violate the Equal Protection Clause or the First Amendment.   
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(5) The allegations that the sending mail ballots only to voters designated as “inactive-

failed to vote” discriminates against racial or ethnic minorities fail as a matter of law.    
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