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could avoid being massively outspent by [his] opponent was
to prevent the triggering of additional matching funds to her
campaign” and “was thus coerced into accepting the same
limits as [his] government-funded opponent . . . [without]
receiv[ing] any of the benefits of being a government-funded
candidate, such as the receipt of matching funds for indepen-
dent expenditures that opposed [his] candidacy and the label
‘participating’ or ‘clean’ candidate.” Despite Martin’s testi-
mony that he felt matching funds severely burdened his
speech, he curiously could not even recall whether he had
ever triggered matching funds to an opponent. The record
indicates that Martin is fundamentally opposed to the policy
of publicly financing political campaigns, regardless of
whether a given public financing scheme includes a provision
for matching funds.

- Rick Murphy ran-successfully for House of Representatives
as a participating candidate in 2004. He later ran for reelec-
tion in 2006 and 2008 as a nonparticipating candidate. He tes-
tified that he attempted to not trigger matching funds during
his 2006 campaign because, since his opponent would receive
additional matching funds once he surpassed the threshold
amount, “[iJt didn’t seem like it made a lot of sense for me
-to do that,.so.l curtailed my speech and curtailed my fundrais-
ing in order to prevent it.” Still, Murphy testified that match-
ing funds have never prevented him from accepting a political
contribution. Murphy’s testimony that he curtailed his fun-
draising for fear of triggering matching funds was directly
contradicted by his own campaign consultant, who testified
that he advised Murphy to “raise as much money” as he could
from “everywhere,” that he never advised Murphy to stop
raising money, and that Murphy never curtailed or stopped his
fundraising efforts.

The treasurer of the Freedom Club PAC testified that the
PAC has never been prevented from making an independent
expenditure for fear of triggering matching funds. He further
stated that he takes into account various campaign finance
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“reporting requirements, notifications and filings” upon which
matching funds disbursement determinations by the Citizens
Clean Elections Commission are based, in determining when
to spend money.

Arizona Taxpayers stated that it “decided not to speak in
opposition to [a] participating candidate . . . in the 2006 pri-
mary election because such speech would have triggered
matching funds.” However, the groups’s founder admitted
that it had never decided against making an expenditure
because it would trigger matching funds. Further, the evi-
dence demonstrates that Arizona Taxpayers could not afford
to make expenditures during the 2006 primary election,
because it had only $52.72 in cash on hand.

HI. Standard and Scope of Review

.. We review the district court’s grant of summary judgment
“to Plaintiffs and denial of summary judgment to the State de
novo.” See Block v. City of L.A., 253 F.3d 410, 416 (9th Cir.
2001). This means that we will look at the case “anew, the
same as if it had not been heard before, and as if no decision
previously had been rendered,” and “giving no deference to
the district judge’s determinations.” Freeman v. DirecTV,
Inc., 457 F.3d 1001, 1004 (9th Cir. 2006); Ditto v. McCurdy,
510 F.3d 1070, 1075 (9th Cir. 2007).* We apply the same

™Ordinarily a denial of a motion for summary judgment is not a final
order and thus not appealable. 28 U.S.C. § 1291. However, the district
court’s grant of summary judgment was a final decision giving us jurisdic-
tion to review its denial of [the State’s] motion for summary judgment.”
Abend v. MCA, Inc., 863 F.2d 1465, 1482 n.20 (9th Cir. 1988).

8We reject Plaintiffs’ argument that Brown v. Cal. Dep 't of Transp., 321
F.3d 1217, 1221 (9th Cir. 2003), requires us to review the district court’s
findings of fact for clear error because its opinion was one which struck
down a restriction on speech. Brown, and the line of cases that it follows,
apply to this Court’s review of cases in which the district court made find-
ings of fact in the process of issuing a preliminary injunction or holding
a bench trial, or when questions of fact were submitted to a jury. See
Planned Parenthood v. Am. Codlition of Life Activists, 290 F.3d 1058,
1066-1070 (9th Cir. 2002) (en banc). This case, arising from a grant of
summary judgment, is in an entirely different procedural posture to which
these cases do not apply.
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legal standard that the district court did, “[v]iewing the evi-
dence in the light most favorable to the nonmoving party,”
and granting summary judgment “only if no genuine issues of
material fact remain for trial and the moving party is entitled
to judgment as a matter of law.” Block, 253 F.3d at 416. We
“may affirm on any ground supported by the record.” N. Mar-
iana Islands v. United States, 399 F.3d 1057, 1060 (9th Cir.
2005). Because the district court did not rule on the parties’
evidentiary objections and did not strike any evidence from
the record, all of the evidence adduced below remains a part
of the record before us on appeal. See Vinson v. Thomas, 288
F.3d 1145, 1152 & n.8 (9th Cir. 2002).

IV. Analysis

First, we must determine what level of constitutional scru-
~“tiny applies to the Act’s matching funds provision. The level
" of scrutiny that applies to a law which implicates First
Amendment concerns .is “dictated by both the intrinsic
strength of, and the magnitude of the burden placed on, the
speech and associational freedoms at issue.” Lincoln Club v.
~ City of Irvine, 292 F.3d 934, 938 (9th Cir. 2002). We must,
__therefore, engage in a two-step inquiry. First, we determine
whether the type of speech the law affects is fully protected
by the First Amendment. Next, we determine the type of bur-
den, if any, that the law places on that speech. Laws that place
severe burdens on fully protected speech are subject to strict
scrutiny. Laws that “place[ ] only a minimal burden on fully
protected . . . freedoms™ or that apply to “speech and associa-
tional freedoms [that] are not fully protected by the First
Amendment” receive intermediate scrutiny. /d.

[1]1 Buckley, the Supreme Court’s landmark case on the
constitutionality of campaign finance laws under the First
Amendment, provides guidance in determining whether the
Act affects fully protected speech. Buckley held that campaign
contributions are not fully protected political speech. 424 U.S.
at 21-22; see also Lincoln Club, 292 F.3d at 938-39. The
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Supreme Court reasoned that a “contribution serves as a gen-
eral expression of support for the candidate and his views, but
does not communicate the underlying basis for the support.

. [T]he transformation of contributions into political debate
involves speech by someone other than the contributor.”
Buckley, 424 U.S. at 21. By contrast, campaign expenditures
are fully protected speech because a “restriction on the
amount of money a person can spend on political communica-
tion during a campaign necessarily reduces the quantity of
expression by restricting the number of issues discussed, the
depth of their exploration, and the size of the audience
reached.” Id. at 19.

[2] Following Buckley, a law that has a hybrid effect on
both contributions and expenditures is interpreted as though
it affects fully protected speech. See Lincoln Club, 292 F.3d
at 939. The matching funds provision of the Act affects both
contributions and expenditures. During primary elections, the
Act explicitly ties participating candidate’s matching fund
disbursements to nonparticipating candidates’ expenditures.
Ariz. Rev. Stat. § 16-952. During a general election, the Act
bases matching fund calculations on contributions received by
nonparticipating candidates. /d. This includes contributions
that come from a nonparticipating candidate’s personal funds,
which, under Buckley’s framework, are considered expendi-
tures, and fully protected speech. See 424 U.S. at 51-55.
Because the Act affects both contributions and expenditures,
we analyze it as though it affects fully protected speech.

Next, we determine what level of burden, if any, the Act
imposes on that speech. Plaintiffs argue that the Supreme
Court’s recent decision in Davis, 128 S. Ct. 2759, controls
this case, and compels the conclusion that the Act places a
severe burden on their speech triggering the application of
strict scrutiny. The State and Defendant-Intervenor counter
that the Act places only a minimal or indirect burden on
Plaintiffs’ speech and that the Supreme Court’s latest cam-
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paign finance decision, Citizens United, 130 S. Ct. 876, reaf-
firmed that intermediate scrutiny applies to such laws.

[3] In Buckley, the Supreme Court evaluated the constitu-
tionality of provisions of the Federal Election Campaign Act
of 1971, and related provisions of the Internal Revenue Code
of 1954, as amended, which allowed for the public financing
of presidential elections. See 424 U.S. at 6, 85-109. The Court
found that the public financing scheme in that case was “a
congressional effort, not to abridge, restrict, or censor speech,
but rather to use public money to facilitate and enlarge public
discussion and participation in the electoral process, goals
vital to a self-governing people. Thus [it] furthers, not
abridges, pertinent First Amendment values.” Id. at 92-93
(footnote omitted). Therefore, the public financing of elec-
tions itself does not create any burden on speech.

In Davis, the Court struck down the Millionaire’s Amend-
ment to the Bipartisan Campaign Reform Act of 2002
(“BCRA”), 2 U.S.C. § 441a-1(a). The Millionaire’s Amend-
ment applied to campaigns for the United States House of
Representatives, in which all candidates are privately financed
and there is no public funding. But if one candidate financed
his campaign with personal funds in excess of a threshold
amount, “a new, asymmetrical regulatory scheme c[ame] into
play.” 128 S. Ct. at 2766. While the self-financing candidate
continued to be subject to the normal contribution limits, his
opponent, the ‘non-self-financing’ candidate became eligible
to “receive individual contributions at treble the normal limit
. .. even from individuals who may have reached the normal
aggregate contributions cap, and [could] accept coordinated
party expenditures without limit.” /d. The Davis Court held
that this “scheme of discriminatory contribution limits,” “im-
poses a substantial burden on the exercise of the First Amend-
ment right to use personal funds for campaign speech.” Id. at
2772. Having found the Millionaire’s Amendment to be a
substantial burden on fully protected speech, the Court
applied strict scrutiny. /d.
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Plaintiffs urge us to adopt the rationale of the district court
and conclude that, under the logic of Davis, they have “estab-
lished a cognizable burden” under the First Amendment. The
district court reasoned that “[i]f the mere potential for your
opponent to raise additional funds is a substantial burden, the
granting of additional funds to your opponent must also be a
burden.” We disagree. As discussed below, we conclude that
Davis is easily and properly distinguished from the case at
bench.

The regulatory framework the Supreme Court examined in
Davis is different from the one we confront under the Act.
Davis says nothing about public “funding schemes and there-
fore says nothing about their constitutionality.” Comment,
122 Harv. L. Rev. 375, 383 (Nov. 2008). All of the candidates

o 1n Davis were subject to the same scheme regulating privately
financed candidates. “Under the usual circumstances, the
- same restrictions -apply to all the competitors for a seat and
.-their authorized committees.” Davis, 128 S.Ct. at 2765. But
if one candidate heavily self-funded his campaign, it triggered
an entirely new ‘“asymmetrical regulatory scheme” that
required him to file three additional types of campaign
finance disclosures not required of his opponents. /d. at 2766-
67. “Failure to.comply with the reporting requirements may
[have] result[ed] in civil and criminal penalties.” Id. at 2767.
It also triggered new, more generous campaign contribution
limits, but only for the self-financing candidate’s opponents.
Id at 2771.

In striking down the Millionaire’s Amendment, the
Supreme Court noted that had the law “simply raised the con-
tribution limits for all candidates, Davis’ argument would
plainly fail.” Id. at 2770; see also id. at 2771 (“Consequently,
if § 319(a)’s elevated contribution limits applied across the
board, Davis would not have any basis for challenging those
limits.”). Instead, the law constituted a burden on Davis’
speech only because it treated candidates running against each
other under the same regulatory framework differently based
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on a candidate’s decision to self-finance his or her campaign,
which is a manner of engaging in fully protected speech. /d.
at 2771.

In contrast, the Supreme Court has held that it is constitu-
tional to subject candidates running against each other for the
same office to entirely different regulatory schemes when
some candidates voluntarily choose to participate in a public
financing system. Buckley, 424 U.S. at 97. “[T}he Constitu-
tion does not require Congress to treat all declared candidates
the same for public financing purposes.” /d. “Sometimes the
grossest discrimination can lie in treating things that are dif-

- ferent as though they were exactly alike.” Id. at 97-98.

~In Davis, the Millionaire’s Amendment was an attempt to

~ “level electoral opportunities for candidates of different per-
sonal wealth.” 128 S. Ct. at 2773. This was problematic
because Buckley had held that “the First Amendment simply
cannot tolerate [a] restriction upon the freedom of a candidate
to speak without legislative limit on behalf of his own candi-
dacy.” 424 U.S. at 54. In Citizens United, the Supreme Court
elaborated on its decision in Davis, indicating that the Mil-
lionaire’s Amendment was unconstitutional because it specifi-
cally sought to disadvantage the rich. “The rule that political
speech cannot be limited based on a speaker’s wealth is a nec-
essary consequence of the premise that the First Amendment
generally prohibits the suppression of political speech based
on the speaker’s identity.” Citizens United, 130 S. Ct. at 905.
Under the Act, while matching funds are calculated based on
the total contributions received and expenditures made by a
nonparticipating opponent, they are not distributed specifi-
cally to the opponents of wealthy candidates. Matching funds
do not distinguish between different sources of nonparticipat-
ing candidates’ financing at all. The law in Davis was prob-
lematic because it singled out the speakers to whom it applied
based on their identity. The Act’s matching funds provision
makes no such identity-based distinctions.
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[4] Plaintiffs, perhaps recognizing that they have not dem-
onstrated any actual chilling of their speech by the Act, argue
that under Davis, we could strike down the matching funds
provision without any proof that their speech has been
deterred or punished. But Davis does not require this Court to
recognize mere metaphysical threats to political speech as
severe burdens. We will only conclude that the Act burdens
speech to the extent that Plaintiffs have proven that the spec-
ter of matching funds has actually chilled or deterred them
from accepting campaign contributions or making expendi-
tures. '

[S] Based on the record before us, we conclude that any
burden the Act imposes on Plaintiffs’ speech is indirect or mini-
mal.’ Since the Act’s adoption, campaign spending in Arizona

: :::%Prior to, and without the benefit of, the Supreme Court’s recent deci-
sions in Citizens United and Davis, three of our sister circuits considered

“the : constitutionality of state public financing schemes with matching
funds provisions similar to the one we now confront. See N.C. Right to
Life Comm. Fund for Indep. Political Expenditures v. Leake, 524 F.3d 427
(4th Cir. 2008); Daggett v. Comm’n on Gov 'tal Ethics and Election Prac-

" tices, 205 F.3d 445 (1st Cir. 2000); Day v. Holahan, 34 F.3d 1356 (8th
-Cir. 1994). The Fourth and First Circuits concluded that the respective
statutes imposed no First Amendment burden at all. See N.C. Right to Life,
524 F.3d at 437-49; Daggett, 205 F.3d at 464-65. The Eighth Circuit,
however, concluded that the Minnesota law at issue imposed a substantial
burden on fully protected political speech and, because it could not survive
strict scrutiny, struck it down. See Day, 34 F.3d at 1360, 1363.

Plaintiffs argue that because the Supreme Court’s decision in Davis
cites Day, Davis somehow transformed the decision of one of our sister
circuits into controlling precedent. Davis cites Day only once for a single,
limited proposition. See Davis, 128 S. Ct. at 2772 (“Many candidates who
can afford to make large personal expenditures to support their campaigns
may choose to do so despite [the Millionaire’s Amendment], but they must
shoulder a special and potentially significant burden if they make that
choice. See Day v. Holahan, 34 F.3d 1536, 1359-60 (C.A.8 1994) (con-
cluding that a Minnesota law that increased a candidate’s expenditure lim-
its and eligibility for public funds based on independent expenditures
against her candidacy burdened the speech of those making the indepen-
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has increased. Several Plaintiffs testified that they would have
made increased expenditures or undertaken increased fun-
draising but for the matching funds provision. No Plaintiff,
however, has pointed to any specific instance in which she or
he has declined a contribution or failed to make an expendi-
ture for fear of triggering matching funds. The record as a
whole contradicts many of Plaintiffs’ unsupported assertions
that their speech has been chilled. Robert Burns admitted he

dent expenditures)”). In so citing Day, Davis did not affirm or adopt the
Eighth Circuit’s approach, nor did it overturn sub silento the decisions of
the First and Fourth Circuits. It merely cited Day for what it is — a deci-
sion in which our sister circuit found that a law chilled protected speech
and held that such a burden could not survive strict scrutiny. Our decision
is not controlled by Day, nor are we persnaded by it.

In Day, plaintiffs demonstrated that the Minnesota statute they were
challenging had a “chilling effect” on political speech and that its “mere
‘enactment . .-, ha[d] prevented many if not most potential political expen-
ditures from ever being made.” 34 F.3d at 1360. As discussed infra, Plain-
tiffs have not established the existence of such a chilling effect in the
instant case. Having found that the Minnesota law imposed a substantial
burden on fully protected political speech, the Eighth Circuit proceeded to
apply strict scrutiny. /d. at 1361. The court concluded that the law could
not survive that test because it found that the state’s professed interest sup-
porting the law, that of encouraging participation in the public financing
program, was “not legitimate,” “no matter how compelling in the
abstract,” because it was not based in fact, but was rather “contrived for
purposes of [ ] litigation.” Id. The record there demonstrated that the chal-
lenged provision was “not necessary to encourage candidates’ involve-
ment in public campaign financing, as participation was approaching
100% before the new campaign finance laws were passed.” Id.

Two years after it decided Day, the Eighth Circuit, recognizing the
unusual factual background of that case, declined to extend its reasoning
and upheld other provisions of Minnesota’s campaign finance law under
strict scrutiny. See Rosenstiel v. Rodriguez, 101 F.3d 1544, 1555 (8th Cir.
1996). In the case at bench, because the interest Arizona asserts in support
of the Act is not “contrived for purposes of this litigation,” Day, 34 F.3d
at 1361, even under current Eighth Circuit law “the circumstances sur-
rounding the enactment of the {Act] make Day inapposite.” Rosenstiel,
101 F.3d at 1555. We decline to follow the Eighth Circuit down a road
that even it refused to follow.
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was willing to trigger matching funds and spent as much
money as he needed to in order to communicate his message.
Dean Martin claimed his speech was chilled by matching
funds, but could not even recall whether he had triggered
them in the past. Rick Murphy admitted he had never turned
a contribution away, and his political consultant testified that
he never slowed his fundraising. The Freedom Club PAC’s
treasurer testified that he has never been dissuaded from mak-
ing an independent expenditure by the possibility of triggering
matching funds. Arizona Taxpayers’s claim that it declined to
speak in the 2006 primary for fear of triggering matching
funds seems disingenuous in light of the fact that it only had
$52.72 cash on hand. Plaintiffs have not demonstrated that
any chilling effect exists. Their own experiences campaigning
under the Act highlight that it “in no way limits the quantity
“of speech one can engage in or the amount of money one can
spend engaging in political speech, nor does it threaten cen-

- sure or penalty for such expenditures.” Daggett, 205 F.3d at

464.

Plaintiffs bemoan that matching funds deny them a compet-
itive advantage in elections. The essence of this claim is not
that they have been silenced, but that the speech of their oppo-
nents has been enabled. We agree with the First Circuit that
the First Amendment includes “no right to speak free from
response — the purpose of the First Amendment is to secure
the widest possible dissemination of information from diverse
and antagonistic sources.” /d. (internal quotations omitted).

Plaintiffs’ assertions that they have delayed making certain
expenditures in order to avoid triggering matching funds to
their opponents until later in the campaign cycle is evidence
that they continue to seek strategic advantages under the Act,
but does not support the argument that their speech has been
chilled. Many campaign finance regulations, particularly dis-
closure requirements, lead candidates to engage in such strate-
gic behavior, but this does not make them unconstitutional.
As the Court has observed, “the public begins to concentrate
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on elections only in the weeks immediately before they are
held.” Citizens United, 130 S. Ct. at 895. Consequently, wait-
ing until that time to make campaign expenditures would not
necessarily be evidence of coerced behavior. Rather, such
decisions hkely reflect a rational strategy of max1mlzmg the
impact of one’s campaign funds.

[6] Although Plaintiffs cannot point to any specific
instances in which their speech has been chilled because of
the Act, we recognize that under the Supreme Court’s juris-
prudence, even laws that create only potential chilling effects
impose some First Amendment burden. For example, the
Supreme Court has held that campaign contribution disclosure
requirements and campaign advertisement funding disclosure
and disclaimer requirements impose a minimai burden on
“speechrand are therefore subject to intermediate scrutiny. See

© Buckley, 424 -U.S:~at 64 (disclosure requirements); Citizens
United, 130 S. Ct. at 914 (disclosure and disclaimer require-
ments). In Buckley, the law at issue required candidates and
PACs, as well as some other individuals or groups making
political contributions or expenditures, to file disclosure
reports with the FEC. 424 U.S. at 63. The Court recognized
that these reporting requirements “can seriously infringe on
privacy of association and belief guaranteed by the First
Amendment.” /d. at 64. The Court also realized that the pub-
lic disclosure of political contributions “will deter some indi-
viduals who otherwise might contribute. In some instances,
disclosure may even expose contributors to harassment or
retaliation.” /d. at 68. Even though these were “not insignifi-
cant burdens on individual rights,” the Court analyzed them
under intermediate scrutiny rather than strict scrutiny because
the disclosure laws “impose no ceiling on campaign-related
activities.” Id. at 64, 68.

Recently, in Citizens United, the Court applied the same
type of analysis to the BCRA’s requirement that political
advertisements must state who “is responsible for the content
of [certain] advertising.” 130 S. Ct. at 913-14. The Court reaf-
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firmed Buckley’s reasoning that such requirements may
impose a cognizable burden under the First Amendment even
though they “do not prevent anyone from speaking.” Id. at
914.

The Court rejected the plaintiffs’ arguments that the
requirement “decreases both the quantity and effectiveness of
the group’s speech by forcing it to devote four seconds of
each advertisement to the spoken disclaimer.” Id. at 915.
Notably, in the absence of any evidence “of harassment or
retaliation,” the Court also dismissed the plaintiffs’ arguments
that the disclosure requirements would ““chill donations to an
organization.” Id. at 916.

7] In this case, as in Buckley and Citizens United, the bur-
~den that Plaintiffs allege is merely a theoretical chilling effect
on donors who might dislike the statutory result of making a
contribution or candidates who may seek a tactical advantage
related to the release or timing of matching funds. The match-
ing funds provision does not actually prevent anyone from
speaking in the first place or cap campaign expenditures.
Also, as in Buckley and Citizens United, there is no evidence
that any Plaintiff has actually suffered the consequence they
allege the Act imposes. We conclude that the burden created
by the Act is most analogous to the burden of disclosure and
disclaimer requirements in Buckley and Citizens United. Fol-
lowing the Supreme Court’s precedents in those cases,
because the Act imposes only a minimal burden on fully pro-
tected speech, intermediate scrutiny applies.

[8] Examining the matching funds provision under inter-
mediate scrutiny, because there is a “ ‘substantial relation’ ”
between the Act’s matching funds provision and a “ ‘suffi-
ciently important® governmental interest,” we conclude that it
does not violate the First Amendment. See Citizens United,
130 S. Ct. at 914 (quoting Buckley). The State has a suffi-

~ ciently important interest in preventing corruption and the
appearance of corruption. See Citizens United, 130 S. Ct. at
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909. The record demonstrates that Arizona has a long history
of quid pro quo corruption. AzScam, in which legislators lit-
erally sold their votes for cash bribes, was just one of many
substantial, wide-spread, and highly-publicized political scan-
dals that Arizona experienced in the late 1980s and 1990s.
These incidents occurred despite the contributions limits in
place prior to the Act. Regardless of whether quid pro quo
corruption continued to be a problem at the time of the Act’s
passage, the appearance of quid pro quo corruption to the
electorate was undeniable. Arizona voters were justified in
concluding that contribution limits alone were not sufficient
to combat corruption and its appearance. As the Supreme
Court has recognized, the State’s interest in eradicating the
appearance of quid pro quo corruption to restore the elector-
ate’s confidence in its system of government is not “illusory,”
" it is substantial and compelling. See Buckley, 424 U.S. at 26-
- Furthermore, the State has an interest in providing match-
ing funds to encourage participation in its public funding
scheme. Because Buckley held that public financing of elec-
~ tions furthers First Amendment values, federal courts have
found that states may structure them in a manner which will
‘encourage candidate participation in them. See, e.g., Rosen-
stiel, 101 F.3d at 1553 (“the State has a compelling interest
in stimulating candidate participation in its public financing
scheme”). The Eighth and First Circuits have found this inter-
est to be so compelling as to withstand even the strictest scruti-
ny." See id.; Vote Choice, Inc. v. DiStefano, 4 F.3d 26, 39-40
(1st Cir. 1993) (finding that the state has a “compelling” inter-
est in “having candidates accept public financing”).

The district court misapprehended how the Act functions to

"Because we hold that the Act is subject only to intermediate scrutiny,
we need not decide whether the Act would survive strict scrutiny, as the
First and Fourth Circuits have held with respect to public financing
schemes similar to the Act.
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reduce corruption. It assumed that the Act works by reducing
nonparticipating candidates’ incentive to fundraise private
contributions, thereby reducing the appearance of corruption
among nonparticipating candidates. Thus, it concluded that
the Act did not further an anticorrpution interest by providing
matching funds to participating candidates triggered by non-
participating candidates making contributions to their own
campaigns from their own private funds. In doing so, it relied
on the Court’s holding that “discouraging use of personal
funds[ ] disserves the anticorruption interest.” Davis, 128 S.
Ct. at 2773.

The fact is, however, that the Act is aimed at reducing cor-
ruption among participating candidates. The relevant inquiry
thus is whether matching funds bear a substantial relation to
reducing corruption among participating candidates. In
exchange for public funding, participating candidates relin-
quish their right to raise campaign contributions from private
donors. They therefore have both reduced opportunities and
reduced incentives to trade legislative favors for financial
favors. The Supreme Court has held “[i]t cannot be gainsaid

_that public financing as a means of eliminating the improper
influence of large private contributions furthers a significant
governmental interest.” Buckley, 424 U.S. at 96.

Viewing the Act from this perspective, it is clear that the
Act’s anticorruption interest is further promoted by high par-
ticipation in the program. The more candidates that run with
public funding, the smaller the appearance among Arizona
elected officials of being susceptible to quid pro quo corrup-
tion, because fewer of those elected officials will have
accepted a private campaign contribution and thus be viewed
as beholden to their campaign contributors or as susceptible
to such influence.

It is not relevant under this analysis what the source of a
nonparticipating candidate’s campaign contributions is when
he or she triggers matching funds. In order to promote partici-
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pation in the program, and reduce the appearance of quid pro
quo corruption, the State must be able to ensure that partici-
pating candidates will be able to mount competitive cam-
paigns, no matter what the source of their opponent’s funding.
If matching funds were not triggered by independent expendi-
tures or expenditures from a nonparticipating candidate’s own
funds, the Act’s public funding plan would not attract partici-
pants. It would be an enormous political risk to participate in
such a system.

In this way, matching funds bear a substantial relation to
the State’s anticorruption interest. A public financing system
with no participants does nothing to reduce the existence or
appearance of quid pro quo corruption. If participants were

___ not given matching funds, they would not join the program
~_ because they would not be viable candidates in their elections.
If the State were to adopt the district court’s recommendation
of structuring matching funds by tying them “solely to contri-
butions made by third parties to a candidate,” it would have
the effect of deterring the participation of any candidate who
feared she or he might have an opponent who was able to self-
finance or would be the beneficiary of large independent

~ expenditures. This would substantially diminish the Act’s
ability to attract participants, thereby undermining its ability

to prevent corruption.

[9] In contrast, if the Act were to raise the amount of its
lump-sum grants and do away with matching funds alto-
gether, it would make the Act prohibitively expensive and
spell its doom. By linking the amount of public funding in
individual races to the amount of money being spent in these
races, the State is able to allocate its funding among races of
varying levels of competitiveness without having to make
qualitative evaluations of which candidates are more “deserv-
ing” of funding beyond the base amounts provided to all
publically-funded candidates. The State must walk a fine line
between providing too much and too little funding to partici-



Case: 10-15165  05/21/2010 Page: 300f34  1D: 7345699  Dkibntry: 66-1

McComisH v. BENNETT 7349

pating candidates, and we cannot conclude that the Act’s
matching funds provision has failed in this effort.

V. Conclusion

[10] For the reasons set forth above, we conclude that the
matching funds provision of the Act does not violate the First
Amendment. We decline to reach the equal protection claim,
and reverse and remand to the district court for further pro-
ceedings consistent with this opinion.

REVERSED and REMANDED.

~ KLEINFELD, Circuit Judge, concurring:

I concur. My reasoning is slightly different. In my view, the

historical and policy considerations do not matter to the out-
come. Although the complaint asserts both a facial and an as-
applied challenge, the district court injunction and the argu-
ments amount to a facial rejection of the statute.

The fact that matters is that the Arizona public financing
scheme imposes no limitations whatsoever on a candidate’s
speech. Davis v. Federal Election Commission' is easily dis-
tinguished because there the scheme did indeed impose a limit
on the candidate’s speech, at least indirectly. If the candidate
spent too much of his own money promoting his political
position, then his opponent would benefit from a tripled con-
tribution limit per donor.? The Arizona scheme does not
manipulate the limits on private donors’ contributions accord-
ing to whether a competing candidate is participating in the
government funding scheme. Had it done so, Davis would

apply by analogy.

128 S.Ct. 2759 (2008).
21d. at 2766.
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Other circuits have divided on whether schemes like Arizo-
na’s violate the First Amendment.®* The Supreme Court cited
with apparent approval the Eighth Circuit decision,* which
may be contrary to the view we take today. But as the major-
ity correctly says, it is not clear that the Supreme Court meant
to adopt the Eighth Circuit view, and Davis did not require the
Court to address a scheme like the one addressed by the
Eighth Circuit.

I doubt that the level of scrutiny or risk of corruption matter
in this case. The Arizona public financing scheme’s matching
funds provision imposes no limit at all on contributions or
expenditures for one’s own campaign. The limits are separate
from the public financing scheme and not challenged. The
plaintiffs do not chailenge the contribution limits.® Contribu- =~
tion limits are what invoke corruption and level of scrutiny

_ considerations.

Plaintiffs challenige not contribution limits, but the benefits

3Compare N.C. Right to Life Comm. Fund for Indep. Political Expendi-
tures v. Leake, 524 F.3d 427, 437 (4th Cir. 2008) (holding that matching
funds to publicly funded candidates that trigger based on contributions and
expenditures for privately funded candidates do not impose any burden on
First Amendment rights) and Daggett v. Comm’n on Gov 'tal Ethics and
Election Practices, 205 F.3d 445, 464 (1st Cir. 2000) (same) with Day v.
Holahan, 34 F.3d 1356, 1360-62 (8th Cir. 1994) (holding that providing
additional public funds in response to independent expenditures advocat-
ing for a privately financed candidate burdens the speech of the indepen-
dent advocacy groups, subjecting the law to strict scrutiny, and striking it
down).

*Davis, 128 S.Ct. at 2772.

*Contribution limits are imposed by Arizona Revised Statutes § 16-905.
Part of the referendum that created Arizona’s public funding scheme alters
the contribution limits by providing new rules for participating candidates,
§ 16-941(A), and uniformly decreasing the contribution limits for nonpar-
ticipating candidates, § 16-941(B). The complaint does not allege that
either § 16-905 or § 16-941 is unconstitutional. It alleges that § 16-952,
the matching funds provision of the referendum, is unconstitutional. Sec-
tion 16-952 does not impose contribution limits.
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that the public financing scheme gives to participating candi-
dates running against privately financed candidates and the
strategic concerns the scheme creates for privately financed
candidates. Because the challenged scheme imposes no con-
tribution or spending limits, it does not restrict speech at all,
so I cannot see why heightened scrutiny would apply.® All
that the evidence shows is that candidates who forego public
funding make strategic decisions in response to the public
funding scheme.” That is not a restriction on speech. Intelli-
gent, ambitious people seeking political office, or any other
goal, are likely to study the rules and develop strategies taking
maximum advantage of the rules. The kinds of strategic
choices generated by the Arizona rules do not differ in kind
from the choices presented to candidates by other election
laws. For example, candidates will run their campaigns differ-
ently according to whether there is a fixed election day or an
extended period for mail-in ballots, at large elections of multi-
ple candidates in one district or single winner elections in
multiple smaller districts, or partisan or nonpartisan elections.
That different laws generate different strategies does not make
them restrictions on speech.

The only speech-related concern I can see to the Arizona
scheme is that a privately funded candidate has to raise a lot
more money to swamp a publicly funded candidate. Someone
not serious about politics, but serious about traveling, eating
meals, and seeing his picture on billboards and in the newspa-
pers for months, all at taxpayer expense, might pose a genuine
challenge to a privately funded candidate, unless that candi-
date could raise funds well beyond the ceiling in the public
funding scheme. If the notion is that campaign contributions
amount to disguised bribery, I suppose this might mean the
Arizona scheme would promote rather than inhibit corruption.
But it is hard to see the materiality of that because contribu-
tion limits have not been challenged, and all the corruption

84ccord N.C. Right to Life, 524 ¥.3d at 437; Daggett, 205 F.3d at 464.
'N.C. Right to Life, 524 F.3d at 438; Daggetz, 205 F.3d at 464.
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theory has been used to justify in First Amendment law is
contribution limits. As for the privately funded candidate, his
or her speech is not limited by this increased burden of fun-
draising. Rather, his chances of winning are inhibited if he
makes an incorrect judgment about whether he is going to be
able to raise enough money to swamp the publicly funded
candidate. But the First Amendment does not protect the can-
didate’s interest in winning, just his interest in being heard.
There is no First Amendment right to make one’s opponent
speak less,? nor is there a First Amendment right to prohibit
the government from subsidizing one’s opponent,’ especially
when the same subsidy is available to the challenger if the
challenger accepts the same terms as his opponent."

‘As for the practical effects of the Arizona scheme, I have
" no idea whether they are good or bad, and nothing in the
record throws any light on whether the good outweighs the
bad or vice versa. Intent and motivation do not show effect,
because the unintended effects of reform frequently outweigh
the intended effects. Nor does it matter whether the scheme
is a good or bad one, for First Amendment purposes. Arizona
is entitled to make good or bad laws so long as they do not
violate the Constitution. Since this law does not limit speech,
it does not violate the First Amendment.

Perhaps public funding is good because it helps candidates
run for office without relying on contributions from people
who will want something in return. Perhaps it is bad because

8See Daggert, 205 F.3d at 464.

8Cf Nat’l Endowment for the Arts v. Finley, 524 U.S. 569, 587-88
(1998) (holding that the National Endowment for the Arts may decide who
to subsidize based on aesthetic value of artworks because a subsidy is not
a regulation on who can speak).

Y Cf. Rosenberger v. Rector and Visitors of the Univ. of Va., 515 U.S.
819, 829-30 (1995) (holding that a public university must make its print-
ing facilities available to all qualifying student publications regardless of
viewpoint).
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in a state with a large electorate and mass media, large con-
tributors are the only people involved who know a candidate,
and their money gives the public the benefit of what amounts
to quality screening by people who actually know the candi-
date. As for the notion that contributions amount to bribery,
at least when they are large, that may be so, or it may be that
large contributions amount to protection money that those
especially vulnerable to government power pay to those they
fear will wield it. Perhaps both, or neither, is true. Doubtless
many contributions result from contributors’ beliefs about
who will provide good government, and gratitude to those
willing to accept elected office and competent to discharge it
well. None of this matters to this case. The only significance
of the corruption concern to First Amendment law is that in
Buckley v. Valeo, the concern was used to justify a limit on
‘contributions to campaigns." Since the case before us does
not involve a contribution limit or any other burden on
speech, the concern is immaterial.

In sum, the Arizona public financing scheme does not limit
speech directly or indirectly. The only Supreme Court case
_ touching at all closely upon the issues is Davis, and Davis has
to be distinguished because the scheme in that case affected
contribution limits and this scheme does not. No Ninth Circuit
case speaks to the constitutionality of the Arizona scheme or
anything like it. Our sister circuits are divided. Accordingly,
I conclude that Arizona is not constitutionally barred from
using the scheme before us.

424 US. 1, 25-26 (1976) (per curiam); see also Citizens United v.
Fed. Election Comm’n, 130 S.Ct. 876, 901 (2010).



