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Shelby County: One Year Later

By Tomas Lopez

One year ago, the U.S. Supreme Court gutted the most powerful provision in the Voting Rights
Act of 1965 — a law widely regarded as the most effective piece of civil rights legislation in
American history. Specifically, in Shelby County v. Holder, the Court invalidated the formula
that determined which states and localities, because of a history of discrimination, had to seek
federal “preclearance,” or approval, from either the Department of Justice or a federal court
before implementing any changes to their voting laws and procedures. For nearly 50 years,
preclearance (set forth in Section 5 of the Voting Rights Act) assured that voting changes were
transparent, vetted, and fair to all voters.

Before the Shelby County decision, the Brennan Center examined the potential consequences of a
ruling against the preclearance process in If Section 5 Falls: New Voting Implications. In just the
year since Shelby County, most of the feared consequences have come to pass — including
attempts to: revive voting changes that were blocked as discriminatory, move forward with
voting changes previously deterred, and implement new discriminatory voting restrictions.

The decision has had three major impacts:

e Section 5 no longer blocks or deters discriminatory voting changes, as it did for
decades and right up until the Court’s decision.

e Challenging discriminatory laws and practices is now more difficult, expensive, and
time-consuming.

e The public now lacks critical information about new voting laws that Section 5 once
mandated be disclosed prior to implementation.

This paper summarizes some of the stories behind these facts, and tracks the voting changes that
have been implemented in the states and other jurisdictions formerly covered by Section 5:
Alabama, Alaska, Arizona, Georgia, Louisiana, Mississippi, South Carolina, Texas, and Virginia
in their entirety; and parts of California, Florida, Michigan, New York, North Carolina, and
South Dakota.


http://www.brennancenter.org/publication/if-section-5-falls-new-voting-implications
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. The Loss of Section 5 Has Removed an Effective Deterrent Against
Harmful Election Law Changes

Section 5 was a uniquely effective law that blocked or otherwise prevented scores of
discriminatory voting changes from being implemented. While the Shelby County decision
argued that the law was effectively obsolete, Section 5 remained a powerful tool through June
2013. In the 15 years before its operation was halted, Section 5 blocked 86 laws through its
administrative process® and several more through litigation.” At least 13 of these laws were
blocked in just the final 18 months before the Shelby Court’s ruling.®

Its effectiveness went beyond the laws it blocked. In one recent six-year period, 262 voting
changes were withdrawn or altered after the Department of Justice (DOJ) asked the jurisdictions
for more information to assess whether they were discriminatory under the Voting Rights Act
(VRA).* That figure does not include the hundreds of voting changes that were deterred because
jurisdictions knew they would not withstand VRA review.

A. Statewide Voting Changes That Were or Would Likely Have Been Blocked

Immediately after Shelby County, one state moved forward with implementing laws that were
previously blocked, two states moved forward with passed laws that may have been blocked, and
one state passed new restrictive legislation:

e Texas: On the very day of the Shelby County ruling, Texas officials announced® they
would implement the state’s strict photo ID law, which was previously blocked by
Section 5 because of its racial impact. “[U]ndisputed... evidence demonstrates that racial
minorities in Texas are disproportionately likely to live in poverty, and [that the ID law]
will weigh more heavily on the poor,” a federal court held.® Early assessments indicated
that between 600,000 and 800,000 registered voters in Texas lacked photo ID, over
300,000 of them Latino.” Voter advocates, including the Brennan Center and the DOJ,
have now sued the state of Texas over this law under Section 2 of the Voting Rights Act,
among other claims.

e North Carolina: Also shortly after the Shelby County decision, the state legislature
passed a law that imposed a strict photo ID requirement, significantly cut back on early
voting, and reduced the window for voter registration. This law is widely regarded as the
most restrictive piece of voting legislation passed in recent years. Lawmakers waited
until after preclearance was gone to move forward with the legislation, with a State
Senate committee chair telling the press after the Court’s decision, “now we can go with
the full bill,” rather than a pared down, less restrictive version.® Prior to Shelby County,
the legislation, which is currently being challenged under Section 2 of the VRA, among
other claims, would have required preclearance review before going into effect. Data
shows the law will disproportionately affect minorities. In North Carolina, the State
Board of Elections identified more than 300,000 registered voters who lack a DMV-
issued 1D, the most common form of 1D accepted under the state’s strict law.? One-third
of these voters are African American.'® And 7 in 10 African Americans who cast ballots


http://www.brennancenter.org/legal-work/naacp-v-steen
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in 2008 used the early voting period (23 percent of whom did so during the week that was
cut by the law).**

Alabama: After the Shelby County decision, the state moved ahead with its law requiring
strict photo ID to vote. This law passed in 2011 and would have required preclearance.
However, state officials never submitted the bill for preclearance’ and did not announce
plans for implementation until after the Supreme Court’s ruling.13 More than 30 percent
of Alabama’s voting-age citizens live more than 10 miles from the nearest state-1D
issuing office.!* According to a Brennan Center study, in 2012, 11 counties with
substantial black pospulations had state driver’s licenses offices that were open only once
or twice per week.'® Even those looking to register to vote in Alabama will experience
challenges — legislators also passed a law requiring individuals to provide documentary
proof of citizenship when registering to vote.*® This measure is not currently in effect.

Mississippi: Shortly following the Supreme Court’s ruling, state officials moved to
enforce its photo ID law, which the state submitted for preclearance but was never
allowed to implement.'” Nearly 35 percent of the state’s voting-age population lives more
than 10 miles from the nearest office that will issue ID and,*® in 2012, 13 contiguous
counties with sizable African-American populations lacked a single full-time driver’s
license office.™

These laws exist alongside other attempted or proposed statewide policy measures that can
restrict the ability to vote through design and/or poor implementation:

In 2013, Florida officials attempted to purge thousands of people from the state’s voter’s
rolls because of suspicions they were non-citizens.?’ The state ultimately suspended these
efforts.”> When it tried the same thing in 2012, its purge list began with 180,000
suspected non-citizens on the voter rolls and was reduced to approximately 2,700.% That
purge list contained a disproportionately high number of Latino surnames. While Latinos
compose 13 percent of Florida’s registered voters, an analysis found they made up 58
percent of that group of approximately 2,700.%% From the 180,000 to fewer than 3,000,
Florida eventually found fewer than 40 non-citizens suspected of voting illegally.?!

Also in 2013, Virginia officials sought to purge the names of tens of thousands of voters
from the state’s rolls. While a federal court allowed the purge to proceed,25 the state’s
efforts were error-prone and taken unnecessarily close to that year’s elections.”® One
month before the election, one county registrar found that of a list of 1,000 names he was
told to purge, more than 170 were in error.?’

Arizona officials have proposed implementing separate voter registration systems for
federal and state elections. The U.S. Supreme Court ruled last year that Arizona cannot
ask for documentary proof of citizenship when voters sign up using the federal
registration form.? State officials then devised a two-tiered system that would allow the
state to require proof of citizenship documents for anyone registering to vote in a state
election.? The Department of Justice has previously used Section 5 to block such dual
registration systems.*
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B. Local Voting Changes That Were or Would Likely Have Been Blocked

Section 5’s loss will perhaps be felt most acutely at the local level. The great majority of voting
law changes that were blocked as discriminatory under the VVoting Rights Act were local:
counties, municipalities, and other places that operate below the state level.®" In the past year, the
following changes and attempted changes have already taken place in jurisdictions previously
covered in whole or in part by preclearance:

In 2013, Galveston County, Texas, revived a redistricting plan for electing justices of the
peace that was previously blocked by the DOJ because it discriminated against minority
voters. The new map diminished minority voting strength by reducing the number
districts where minority voters would have a fair and effective voice.**The Justice
Department blocked a similar proposal under Section 5 only two years ago out of concern
that “minority voters possess the ability to elect candidates of choice.”* Now, without
Section 5°s protections, the districts are slated to be implemented in 2015,%* but are being
challenged in an ongoing case in federal court in the Southern District of Texas. The case
went to trial this spring and is awaiting a decision.*

The city of Pasadena, Texas, is redrawing its city council districts in a way that is
expected to diminish the influence of its Latino voters in municipal government.®® A
functioning Section 5 would have blocked any new redistricting plan that would have
made it harder for Latinos to elect their candidates of choice.

After Shelby County, Georgia officials moved the dates of municipal elections in two
counties with substantial African American populations from the traditional November
date to another date. This may reduce black voter participation in local elections because
the municipal elections are not occurring when citizens are voting in state and federal
general elections. The DOJ blocked a similar proposal under Section 5 in 2012 because
turnout is lower outside of November elections, and the drop in turnout is “significantly
greater” for black voters than white voters.®” After a federal court dismissed a challenge
to the new date for one of the counties, municipal elections took place in May 2014.%®
Data as to minority participation is not yet available for that election, but overall turnout
in that county was down nearly 20 percent (30.02 percent in 2014)* from the previous
mayoral election (49.54 percent turnout in 2010).%
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C. Restrictive Voting Legislation in States Previously Covered by Section 5

In 2013 and 2014, at least 10 of the 15 states that had been covered in whole or in part by Section
5 introduced new restrictive legislation that would make it harder for minority voters to cast a

ballot. These have passed in two states: Virginia (stricter photo 1D requirement and increased

restrictions on third-party voter registration) and North Carolina (the above-discussed omnibus
bill, which included the 1D requirement, early voting cutbacks, and the elimination of same-day
voter registration). Further, seven other formerly covered states also passed restrictive legislation

in 2011 and 2012, prior to the Shelby County decision.

Voting Restrictions in Section 5 Covered States
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1. Challenging Discriminatory VVoting Laws is Now More Difficult,
Expensive, and Time Consuming

As described above, under Section 5, discriminatory voting laws could not go into effect unless
they were vetted through the preclearance process, which consisted of either an effective
administrative process or through litigation before a federal court. The jurisdiction had the choice
of which preclearance route to take, and the vast majority of preclearance actions were done
through the administrative process because it was cheaper, faster, and easier than preclearance
litigation.

Consider Texas, where state lawmakers passed one of the country’s most restrictive photo ID
laws. That law did not and could not go into effect unless and until it was precleared by the DOJ
or a three-judge federal court. In this instance, Texas first sought preclearance from the DOJ, but
then eventually elected to litigate the matter before a federal court. Both the DOJ and the court
denied preclearance, finding the restrictive photo ID requirement violated Section 5.

After the Shelby County decision, Texas put the previously blocked law into effect, and it
remains so until voters can win a new lawsuit under another provision of the VRA, Section 2,
making a similar showing, albeit under a different legal standard.** The photo ID law has been in
place for local elections and the March 2014 primaries. The case is currently scheduled to go to
trial before the 2014 election.

Challenging restrictive laws one by one under Section 2 or some other law is considerably more
expensive than the administrative preclearance process these individual challenges now have to
replace. The active Texas photo ID suit, which is a number of consolidated lawsuits, now lists
more than 50 counsel of record on all sides.*® In the months since that litigation began, the
parties have produced more than 300 court filings, including motions, notices, and briefs, large
and small. The consolidated North Carolina lawsuits include 40 counsel of record and have filed
more than 120 documents.*® The total cost of these lawsuits will be substantial. As a point of
reference, three lawyers who participated in the Texas photo ID preclearance case in 2012 sought
more than $350,000 in attorneys’ fees to cover their expenses.** The expenses for the active
Texas photo ID litigation can expect to run into the millions.
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I11.  Without Section 5, Thousands of VVoting Law Changes Lack
Accountability

Section 5 used to cover more than 8,000 state and local jurisdictions. That is gone now, and it is
a large loss. In 2012, the final full calendar year before the Shelby County decision, the Justice
Department received 18,146 election law and procedure changes from Section 5 jurisdictions.*®
From 2009 to 2013, the DOJ received 58,692 such changes.“°

One of the statute’s most important functions was to impose transparency on these many
thousands of election law changes. For example, the preclearance process included the
possibility of input from the public, who could consult with the DOJ during its review or weigh
in during any preclearance litigation before a court. Because covered jurisdictions had to provide
notice to the DOJ whenever they made a change to their voting systems, there was also a
centralized method to monitor those changes before they were implemented. The public
benefited from that accountability. Without Section 5, thousands of changes to voting procedures
may go unnoticed.

While advocates and community leaders remain vigilant and are working to build monitoring
systems, Section 5’s mandate to centralize information for thousands upon thousands of voting
law changes will be very difficult to replicate. Public notice by election officials and constant
awareness by community members may well keep the public informed to a certain extent, but no
ad hoc method of learning about incidents will adequately replace a tool with considerable
coverage.
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IV. Conclusion

Section 5 protected voting rights by regulating, deterring, and blocking harmful voting law
changes for nearly 50 years. The above information speaks to the fact that it remained active well
after its enactment in 1965, and the continued existence of harmful, discriminatory voting laws
rebuts the Supreme Court’s claim that progress has made the statute obsolete.

For all the real progress Section 5 facilitated, the nation and its voters now lack a critical tool to
protect those earned advances. Bad laws with lasting, harmful consequences now lack a review
mechanism, the method of fighting these laws is now limited to costly and time-intensive
litigation, and the public has lost the one centralized means to track the thousands of changes
annually that affect Americans’ right to vote.

The year since Shelby County tells only the beginning of a story, but even that beginning points
to the tools and accountability that have been lost, and the necessity that our lawmakers recover
them.
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