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Thank you to Justice Wefing and Judge Gallipoli, as well as the other members of this task force,
for presiding over this critical discussion about how to preserve the independence of New
Jersey’s courts. The Brennan Center for Justice at NYU School of Law is a nonpartisan law and
policy institute devoted to the twin ideals of democracy and equal justice, neither of which is
possible without judicial independence. Among other things, we monitor assaults on fair and
impartial courts across the nation, allowing us to educate the public on the growing politicization
of judicial selection and to suggest reforms aimed towards alleviating political pressure on the
courts.

Around the country, state courts are facing growing threats to judicial independence, including
political retaliation in response to unpopular decisions and politicized processes for selecting
judges. For example:

e A 2011 study by the National Center for State Courts found that there had been “more
efforts to impeach or otherwise legislatively remove state judges from office [that year]
than at any point in recent history.” In all but two instances, the sole basis for seeking
removal was that the judges in question had issued opinions that displeased members of
the legislature.? Just two months ago, the Oklahoma legislature initiated impeachment
proceedings against five Oklahoma Supreme Court justices after the justices ordered an
execution to be stayed.®

e State supreme court elections regularly feature attacks on sitting judges for unpopular
decisions, as documented in a recent report co-authored by the Brennan Center.* Last
month, a North Carolina Supreme Court justice running for reelection was subject to
hundreds of thousands of dollars of negative ads characterizing her as “taking the side of
... convicted [child] molesters” because of an opinion she wrote in a criminal case.’
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e In 2012, Florida, Arizona, and Missouri each saw unsuccessful ballot measures that
sought to increase the influence of the political branches on judicial selection. A year
later, the Arizona legislature passed a law to weaken the independence of the state’s
judicial nominating commission. The measure was declared unconstitutional and
overturned by the state Supreme Court.®

New Jersey has been no exception to this trend toward increased political pressure on the courts.
In recent years, the governor has criticized court decisions and accused the state Supreme Court
of “legislating from the bench.”’ In 2010, for the first time since the ratification of the New
Jersey constitution in 1947, the governor declined to nominate a sitting Supreme Court justice
for tenure, asserting that the justice had contributed to “out of control” activism on the court.® In
2013, the governor again refused to nominate a sitting justice for tenure, asserting that she would
not receive a fair hearing in the state senate.® Delayed judicial appointments have likewise
resulted in lengthy vacancies on the courts. Two seats on the Supreme Court have stood vacant
for a number of years and, in the state’s busiest court, the Essex County Superior Court, nearly a
third of the seats on the bench remain unfilled.*

These recent experiences suggest two kinds of challenges to judicial independence in New
Jersey. First, and most notably, New Jersey’s reappointment process for Supreme Court justices
and Superior Court judges creates a troubling opening for political pressure on the courts, raising
the specter that judges’ decisions may be guided by concerns about job security, rather than
reasoned judgments about the law. Second, the partisan tug-of-war that has recently
characterized judicial appointments in New Jersey has led to lengthy court vacancies and raised
concerns about the politicization of the courts.

Improving the judicial selection system in New Jersey will require grappling with and reducing
both of these challenges to a strong and independent state court system. The Brennan Center
therefore makes the following two recommendations:

Eliminate judicial reappointments

Judicial independence rests on the security that a judge feels to decide a case based upon his or
her interpretation of the law, without fear of retribution for deviating from public, legislative, or
executive opinion. For this reason, it is imperative that the method for granting or revoking
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judicial tenure insulate judges from these pressures. As recent history shows, however, the
existing reappointment process puts New Jersey’s judges at risk of job loss based solely on
ideological disagreement with their decisions on the bench.

The State Bar Association has issued a resolution calling for an amendment to the state
Constitution to hold that justices of the Supreme Court and judges of the Superior Court are to be
reappointed by the governor with senate consent “unless they have demonstrated unfitness for
such reappointment.”** We commend this proposal and believe that it represents an important
step towards safeguarding judicial independence in the state. However, we suggest that the
proposed constitutional amendment could be further strengthened, and provide greater protection
to the judiciary from political interference, by eliminating the reappointment process altogether.

The Bar Association’s proposed amendment leaves the onus on the political branches to
reappoint judges unless they are deemed unfit. By requiring affirmative action by the governor
and Senate, the amendment opens the door to a constitutional crisis if the political branches
refuse to act. It also invites potential gamesmanship as to whether a judge has met the standard
of unfitness. Existing mechanisms, including the impeachment power,** the power to remove
judges for incapacitation,™® and enforcement of the state’s Code of Judicial Conduct,** are
adequate to ensure judicial fitness.

We therefore recommend strengthening the proposed constitutional amendment by eliminating
the reappointment process and implementing a single term for judges. Practices in other states
and the federal system could serve as potential models for implementing a single term for judges
in New Jersey. Options include:

(1) A system of lifetime tenure, akin to the federal system. This model is also used by the
state of Rhode Island;*

(2) A lifetime appointment with an age limit. For example, in both New Hampshire® and
Massachusetts,” appointed judges serve a single term until a mandatory retirement age of
70. This option would be closest to New Jersey’s existing system, which already
provides for a retirement age of 70; or
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(3) A lengthy fixed single term without reappointment. For example, the State Bar of
Wisconsin’s Judicial Task Force recently recommended the adoption of a 16-year fixed
term for its supreme court justices.®

Adopting any of these systems would reduce the capacity of the political branches to place undue
pressure on the courts, by eliminating their ability to deny tenure based on ideological
disagreement with judicial decisions. We encourage the task force to consider this reform as a
measure to promote the independence of New Jersey’s judges and courts.

Establish an independent nominating commission to screen potential judicial nominees

New Jersey’s system for judicial appointments has proven subject to partisan capture. In order to
mitigate political influence in the appointments process and return attention to the qualifications
and temperament of potential judges, we recommend the adoption of an independent nominating
commission in New Jersey. The commission could locate, recruit, and investigate judicial
applicants and present a slate of candidates to the governor to be considered for nomination. If
New Jersey retains its reappointment process for judges, the commission could also determine
fitness for reappointment.

Whether states elect or appoint their judges, nominating commissions are a popular and effective
tool for evaluating judicial candidates. In fact, New Jersey is one of only 13 states’® that do not
use a nominating commission to screen at least some of their judicial candidates.” Typically
composed of a diverse selection of lawyers and non-lawyers appointed by a mix of public
officials, attorneys, and private citizens, nominating commissions have a mandate to evaluate
candidates based on their qualifications and temperament. By circumscribing the governor’s
discretion through a list of pre-approved candidates, nominating commissions have the potential
to help depoliticize New Jersey’s appointments process.

Nominating commissions also have the potential to foster a more diverse applicant pool for
judgeships. As outlined in the Brennan Center’s report, Improving Judicial Diversity, judicial
nominating commissions can help promote diversity on the bench by, among other things,
undertaking strategic recruitment and outreach efforts, establishing a transparent application
process and nomination timeline, and providing clearly defined parameters for the role of
diversity in the evaluation process.?

The example set by Hawaii provides a potential roadmap for integrating judicial nominating
commissions into New Jersey’s appointments system. In 1978, Hawaii altered its judicial
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appointment process, which was at the time nearly identical to New Jersey’s, by amending the
state constitution to establish a nonpartisan judicial selection commission® that was reportedly
designed “to remove political patronage from the selection process.”®® This commission, with
members selected by all three branches of state government as well as the state bar, reviews
candidates for all judicial vacancies and presents the governor with a list of three to six names
from which to select a nominee.?* The commission is also responsible for determining whether
judges should be reappointed. The system has been highly successful in promoting a diverse
bench; according to 2008 data from the American Bar Association, Hawaii has the highest
percentage of minority and female judges in the country.®

Moreover, if New Jersey were to adopt the Bar Association’s proposed amendment and require
reappointment of judges unless they are found unfit, Hawaii provides a model for how an
independent commission could be utilized to make this assessment. In Hawaii, the judicial
commission is responsible for reappointing judges based on its investigation of their qualification
for continued judicial office. Applying this standard, the commission earlier this year denied
reappointment to a circuit court judge who had received numerous complaints for his “erratic”
and “bizarre” behavior.?® A similar system in New Jersey would enable assessment of “fitness”
by actors not enmeshed in politics, thus reducing the risk of politicization of the reappointments
process.

*kk*k

As Governor Alfred E. Driscoll recognized during New Jersey’s 1947 Constitutional
Convention, “[w]ithout independent courts, the whole republican system surely must fail.
Judicial independence is central not only to the vitality of our courts, but to the functioning of
our democratic system. We thank you for your consideration of these important issues and urge
you to consider the Brennan Center’s recommendations for improving judicial independence in
New Jersey.
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