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Executive Summary 

This audit of the Metropolitan Police Department (MPD) was 
conducted pursuant to the "Police Investigations Concerning First 
Amendment Activities Act of 2004" (the Act) 1 The Act requires the 
Office of the District of Columbia Auditor (Auditor) to perform an 
annual compliance audit of MPD investigations and preliminary 
inquiries involving First Amendment activities to determine \vhether 
MPD properly implemented and complied with the provisions of the 
Act. 

The audit objectives were to determine whether MPD: 

• complied with the requirements of the Act and 
implementing regulations when authorizing and 
conducting preliminary inquiries and/ or investigations of 
First Alnendment activities; and 

• developed and implemented adequate internal 
controls to ensure compliance with provisions of the Act. 

Our report contains seven findings that detail the deficiencies we 
found during the course of our audit. Specifically we found that: 

1. MPD Did Not Properly Authorize 16 of 20 First Amendment 
Investigations 

2. MPD Did Not Obtain Written Approval and Authorization For 
the Use of Undercover Officers In 17 First Amendment 
Investigations 

3. MPD Did Not Properly Document Training of Criminal 
Intelligence Branch Members 

4. Investigation Files Did Not Contain the Required Corroboration 
Statement 

5. MPD Did Not Properly Review Three First Amendment 
Investigations That Exceeded 90 Days 

6. MPD Failed to Properly Approve Two Investigations That 
Exceeded 120 Days 

7. We Were Unable To Determine Whether MPD Complied with 
the Requirements of D.C. Code § 5-333.08(b) 

1 
D.C. Code § 5-333.01, et.seq. 
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To correct the deficiencies we found) we directed 13 recommendations 
to the Metropolitan Chief of Police. Specifically, we recommended that 
the Metropolitan Chief of Police: 

1. Develop written Standard Operating Procedures that are 
consistent with the laws and regulations for authorizing 
preliminary and full First Amendment investigations. At a 
minimum, the Standard Operating Procedures should require 
the responsible official to affirm in writing that the First 
Amendment investigation was authorized. This authorization 
should include the authorizing official's printed name, position 
title, signature, and date signed. 

2. Develop Standard Operating Procedures that outline the MPD's 
policy on purging investigative files. This Standard Operating 
Procedure should define the terms "accurate, reliable, relevant, 
and tilnely))) as provided in the laws and regulations) and 
include the process MPD will employ to identify and remove 
infonnation that MPD considers is not ((accurate) reliable) 
relevant, and tilnely.) 

3. Develop Standard Operating Procedures that provide the 
Auditor with access to MPD's files and records to conduct 
audits of MPD's investigations of First Amendment activities. 
The Standard Operating Procedures should define 
documentation that must remain in the First Amendment 
investigation files to verify that MPD properly authorized 
preliminary and full investigations. 

4. Designate, in writing, those MPD members who 
may, in the absence of the Chief of Police's signature, 
authorize the use of undercover officers in conjunction with 
MPD)s investigations of First Amendment activities. 

5. Develop Standard Operating Procedures for requesting and 
authorizing the use of undercover officers that clearly 
document approval to use undercover officers 111 the 
investigation. 
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6. Develop Standard Operating Procedures that require MPD to 
provide MPD staff members, who investigate First Amendment 
activities, initial and refresher training regarding: 

a. authorizing, conducting, monitoring and 
terminating investigations and preliminary 
inquiries; and 

b. the procedures or rules for conducting 
investigations and preliminary inquiries and the 
maintenance, dissemination, and purging of 
records, files and information in connection 
with First Amendment investigations. 

7. Develop a curriculum, training agenda, and attendance 
documentation that would allow MPD and the Auditor to be 
able to determine: (1) what First Amendment training MPD 
provided; (2) the dates when MPD provided the First 
Amendment training; and (3) the names of MPD members that 
attended the First Amendment training. 

8. Develop Standard Operating Procedures for First Amendment 
investigation file reviews. At a IninilTIUlll, the Standard 
Operating Procedures should provide: (1) the name, title, and 
signature of the person performing the investigation file review; 
(2) the dates MPD conducted the investigation file review; and 
(3) a narrative description of the results of the investigation file 
review. 

9. Develop Standard Operating Procedures that require MPD to 
review First Amendment investigations prior to filing, and 
include within the investigation file a statement that MPD has 
corroborated the reliability, validity, and accuracy of the 
investigative information. 

10. Develop Standard Operating Procedures for reviewing and 
authorizing First Amendment investigations at least every 90 
days. At a minimum, these Standard Operating Procedures 
should provide for required review panel attendance, review 
requirements, review results, and the documenting of review 
panel attendance and approval. 

11. Develop Standard Operating Procedures for reviewing 
and authorizing First Amendment investigations that exceed 
120 days. At a minimum, these Standard Operating 
Procedures should provide for required review panel 
attendance, review requirements, and the documenting of 
review panel attendance and review results. 
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12. Develop Standard Operating Procedures that require 
undercover officers to provide regular, routine and periodic 
status reports on the details of undercover activities 
conducted while performing First Amendment investigations. 

13. Revise the record keeping and purging policies of the 
Metropolitan Police Department to allow the Auditor access to 
pertinent and relevant documents and records so that the 
Auditor can determine whether MPD complied with applicable 
laws v,rhen conducting First Amendment investigations. 

The 13 recommendations center on the need for MPD to strengthen its 
internal controls and administrative processes for conducting First 
Amendment investigations and complying with provisions of the law 
and regulations. 
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Introduction 

Numerous demonstrations and marches have been held in the District 
of Columbia. Demonstrations and marches can be peaceful examples 
of citizens exercising their First Amendment rights. However, over the 
years, SOlne demonstrations have attracted participants seeking to 
engage in criminal acts such as property damage, traffic disruptions, 
and bodily harm. As the local law enforcement organization, the 
Metropolitan Police Department (MPD) has a vested interest in 
preventing criminal activities associated with demonstrations and 
marches, 

MPD's handling of demonstrations held in conjunction with the 2000 
and 2002 meetings of the International Monetary Fund and the World 
Bank resulted in the Council of the District of Columbia (Council) 
conducting a legislative investigation." As a result of the legislative 
investigation, the Council enacted the "Police Investigations 
Concerning First Amendment Activities Act of 2004" D.C. Code § 5 .. 
333.01 (2012) (the Act), effective April 13,2005. 

The Act established responsibilities and procedures for MPD relating 
to First Amendment investigations and preliminary inquiries. The Act 
further required the Office of the District of Columbia Auditor 
(Auditor) to conduct an annual audit of MPD's compliance with the 
law.' To implement the Act, the Chief of Police adopted rules entitled 
"MPD Investigations of Criminal Activity Conducted Under the Guise 
of First Amendment Activities" as recodified in D.C. Mun. Regs. Title 
24, § 27 (2011) 

, 
- Legislative Oversight of Police: Lessons Leanlcd from an Investigation of Police 
Handling of Demonstrations in Washington, D.C., Mary M. Cheh, published in the 
Notre Dame Journal of Legislation, voL 32, 2005, Pg 10. 
'D.C. Code § 5-333.12(d)(1) (2011) 
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Objectives, Scope, and Methodology 

The audit objectives were to determine whether MPD: 

• complied with the requirements of the Act when authorizing and 
conducting preliminary inquiries and/or investigations of First 
Amendlnent activities; and 

• developed and implemented adequate internal controls to ensure 
compliance with provisions of the Act. 

Audit Scope 

The audit scope included all MPD First Amendment investigations and 
preliminary inquiries that were initiated and closed between Fiscal 
Year (FY) 2005 and FY 2011. 

Limitations on Audit Scope 

Generally Accepted Government Auditing Standards (GAGAS), Section 
7.11, require the Auditor to report any significant constraints imposed 
on the audit approach by information limitations or scope 
impairments. 

During the course of the audit, the Office of the D.C. Auditor 
requested access to emails exchanged bet\veen undercover officers on 
assignment to First Amendment investigations and their respective 
MPD supervisors. The purpose of our request was to determine 
whether undercover officer activities complied with the provisions of 
D.C. Code § 5·333.08(b) (2011). D.C. Code § 5·333.08(b) (2011) 
provides seven activities that undercover officers should refrain from 
when conducting First Amendment preliminary or full investigations. 
The seven activities that undercover officers should refrain from are 
provided with the finding titled We Were Unable To Determine Whether 

MPD Complied with the Requirements of D.C. Code § 5·333. 08(b) , pg. 
24. 

MPD officials agreed to provide the emails. However, to protect the 
identities of the undercover officers, MPD indicated that they would 
redact some of the information contained in the emails. Upon receipt 
of the redacted emails, we observed that MPD redacted the officers' 
names, all dates, places, addresses, and names of the First 
Amendment events or activities that had been the focus of 
investigations. Consequently, we could not effectively evaluate the 
redacted emails to determine whether undercover officers com plied 
with D.C. Code §5·333.08(b) (2011). 
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We informed MPD that the redacted em ails did not provide sufficient 
and appropriate evidence for us to determine whether undercover 
officers complied with D.C. Code § 5·333.08(b) (2011). We explained 
that GAGAS, Section 6.56, requires the Auditor to obtain sufficient 
and appropriate evidence to support our findings and conclusions. 
Additionally, we informed MPD that the Act specifically requires the 
Auditor to protect the confidentiality of MPD files and records. 

In an effort to address MPD's concerns regarding the protection of the 
identity of undercover officers, we offered to sign a confidentiality 
agreement, pledging to protect the identities of undercover officers and 
not to publish any information that could reveal their identity. 
Despite our offer, MPD refused to provide the Auditor full access to 
the emails. 

While MPD allowed us to interview undercover officers, it is important 
to note that we were unable to obtain documentary support to validate 
statements made by the undercover officers. As a result, the Auditor 
was unable to determine whether undercover officers complied with 
D.C. Code § S·333.08(b) (2011). Further, details of this audit 
limitation are included in the finding titled We Were Unable To 

Determine Whether MPD Complied with the Requirements of D.C. Code 

§ S·333.08(b), pg. 24. 

D.C. Code § 5·333.12(d) (2012) requires the Auditor to conduct an 
audit of MPD's First Amendment investigation activities. In order to 
properly and fully conduct the audit, we must have access to MPD 
files, records, and other documents to determine compliance with the 
Act and regulations. The refusal of MPD to allow us full access to 
emails between Criminal Intelligence Branch undercover officers and 
their MPD supervisors constituted a significant limitation on the 
evidence required to determine compliance with applicable laws and 
regulations. 

MPD Notification of Potential Threat to ODCA Independence 

At the conclusion of our audit fieldwork on June 5, 2012, the Auditor 
held a fieldwork closeout meeting. The purpose of the meeting was to 
inform the appropriate MPD managers of our audit results. On June 
8, 2012, at the request of the Lieutenant who managed First 
Amendment investigations for the Criminal Intelligence Branch (ClB), 
a second meeting was held. At this second meeting, the Lieutenant 
stated that MPD had reason to believe that a member of the audit 
team held preconceived ideas and a bias against MPD that impaired 
the objectivity of the Auditor. 
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ODCA Inquiry Objectives - GAGAS provides a conceptual framework 
for government auditors to identify, evaluate and apply safeguards to 
address threats to independence. According to GAGAS, threats to 
independence are not acceptable if the threat "could expose the 
auditor or audit organization to circumstances that would cause a 
reasonable and informed third party to conclude that the integrity, 
objectivity) or professional skepticism of the audit organization, or a 
member of the audit team, had been compromised." Additionally, 
GAGAS requires government auditors to evaluate identified threats to 
independence in accordance with the conceptual framework. As such, 
in response to the allegations made by the Lieutenant, the Auditor 
conducted an inquiry to determine whether: 

1. the member of the audit team in question engaged in activity that 
would in fact impair their independence or give a third party the 
perception that their independence had been compromised; 

2. the audit team member's contribution was significant enough to 
warrant an actual declaration of independence impainnent; and 

3. the Auditor had implemented reasonable safeguards to address 
threats to independence. 

ODCA Inquiry and Actions - At the beginning of an ODCA audit, 
each audit team member is required to sign an independence 
statement. This practice is consistent with most local, state, and 
federal audit organizations. The independence statement asserts that 
the audit team member is free from any personal or external 
impairments to independence in conducting the audit. 

As a result of the inquiry, the Auditor determined that the member of 
the audit teaIn in question executed an inaccurate independence 
statement for the MPD First Amendment audit. The statement was 
false because the audit team member in question was not free from 
personal impairments to independence. Additionally, the audit team 
member in question did not avoid the appearance of impairments to 
independence. As a result, the audit team member was immediately 
removed from the engagement. In addition, the audit team member 
was disciplined to the full extent of District personnel rules and 
regulations. 

Inquiry Conclusions - The audit team consisted of an experienced 
audit manager, auditor-in-charge, a financial analyst, and the junior 
auditor in question. The audit was supervised by an experienced 
audit manager and auditor-in-charge. The audit manager and 
auditor-in-charge were responsible for managing the audit and 
reviewing all audit documentation for adherence to GAGAS and ODCA 
audit policies. As such, the audit manager and auditor-in-charge 
reviewed all audit work to ensure compliance with applicable audit 
standards and ODCA audit policies. 

Audit of MPD's Investigations and Preliminary Inquiries Involving First Amendment Activities 
Office of the District of Columbia Auditor 
September 27,2012 Page 9 



The Auditor concluded that the audit team member in question did 
not develop any findings or recommendations. Additionally, the audit 
team member was not involved in writing the audit report. As such, 
the contribution of the audit team member in question did not have a 
significant impact on the audit fieldwork, findings, or 
recommendations. 

The Auditor believes reasonable and prudent actions were taken to 
address the concerns of MPD. In addition, these actions were 
consistent wit.h GAGAS. Accordingly, t.he Audit.or firmly maintains 
that the independence and integrity of ODCA were not compromised 
during the audit. Further, our findings and recommendations are 
fairly and objectively present.ed and free from prejudice and bias. The 
Auditor included MPD's question regarding independence 111 this 
report to ensure transparency and increase public trust in the 
operations of ODCA. 

Notwit.hstanding the scope limitation and MPD's question regarding 
independence, v.re conducted this audit in cOlnpliance with generally 
accept.cd government auditing standards. These standards require 
that we plan and perform the audit to obtain sufficient, appropriate 
evidence to provide a reasonable basis for our findings and 
conclusions based on our audit objectives. We believe that the 
evidence obtained provides a reasonable basis for our findings and 
conclusions based on our audit objectives. 

Audit Methodology 

To accomplish our audit. objectives we performed the following: 

• gathered publicly available information about MPD's mission, 
budget, organization, and performance goals; 

• conducted interviews wit.h MPD management and staff; 

• conducted interviews with other relevant organizations; 

• reviewed relevant laws, regulations, and MPD policies and 
procedures regarding MPD investigations of First Amendment 
activities; 

• researched the investigative practices of other police departments; 

• reviewed the March 24, 2004, report of the Judiciary Committee of 
the Council of the District of Columbia on MPD's handling of 
certain demonstrations that took place in 2000 and 2002; and 

• reviewed MPD investigative files and documents concerning MPD 
investigations and preliminary inquiries involving First 
Amendment activities. 
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Background 

The Criminal Intelligence Branch (CIB) of the Intelligence Fusion 
Division is responsible for conducting investigations of First 
Amendment activities. The Intelligence Fusion Division is a part of the 
Homeland Security Bureau. Figure One presents the organization 
chart for the Homeland Security Bureau. 

Figure One - Homeland Security Bureau Organization 
Chart· 

Chief of Police 

The mission of the CIB is to gather and share information about 
organized criminal activity to improve the ability of MPD to respond to 
and prevent crime. At the time of the audit, the Intelligence Fusion 
Division had 63 full-time employees, with 36 employees assigned or 
detailed to the CIB. The CIB had two undercover officers assigned to 
conduct First Amendment investigations and three staff members to 
monitor websites) manage investigations, and write annual reports on 
MPD First Amendment investigation activities. The remaining CIB 
members were assigned to other tasks. 

The Criminal Intelligence Branch provided the Auditor with a 
memorandum dated November 21, 2011, that listed 28 First 
Amendment investigations conducted between January 2005 and 
November 21, 20 I 1. 
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Results 

MPD DID NOT PROPERLY AUTHORIZE 16 OF 20 FIRST 
AMENDMENT INVESTIGATIONS 

The implementing regulations for the Act, specifically, D.C. Mun. 
Regs. Title 24, § 2705.5 (2011), provide that: 

A full investigation must be authorized in writing by the 
Executive Director, Intelligence Fusion Division, or the 
appropriate supervisor of similar rank, including the 
Watch Commander for the Intelligence Fusion Division 
(who possesses the same authority as the Commander), 
upon a written reCOlTIlnendation setting forth the facts or 
circumstances that create a reasonable suspicion that a 
criminal act has been, is being or will be committed; and 
describing the relevance of the First Amendment activities to 
the recommended investigation. [Auditor's emphasis] 

The Act and the implementing regulations provide which MPD 
members can authorize a fun investigation into First Amendluent 
activities. As such, we relied on the Act and the regulations to 
determine whether MPD properly authorized First Amendment 
investigations. 

The Criminal Intelligence Branch (CIB) provided us with a 
memorandum dated November 21,2011, that indicated that MPD had 
conducted 28 First Amendment investigations between January 2005 
and November 21, 20 II. Of the 28 First Amendment investigations, 
one investigation was open at the time of our review and not included 
in the investigations we reviewed. 

We reviewed CIB's First Amendment investigation files to determine 
whether a full investigation was authorized in writing by the Executive 
Director, Intelligence Fusion Division, or the appropriate supervisor of 
similar rank, including the Watch Commander for the Intelligence 
Fusion Division (who possesses the same authority as the 
Commander). Figure Two presents the results of ODCA's review of the 
27 MPD First Amendment investigations conducted between January 
2005 and November 2011. 
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Figure Two - ODCA Review of 27 MPD First 
Amendment Investigations (January 2005 through 
November 2011) 

-

Condition of Authorization Number of Investigations 

Properly Authorized 4 -- -

File purged 7 
... _- ----

No signature Demonstrating 
Authorization as required by the 
Act a_nd 24 DCMR Chapter 27 8 ----

Not signed by Party with 
Appropriate Rank or Title as 
provided in D_C_ Code or D_C 
Municipal l<egulations 8 - ""--~.,.---

Totals 27 .-.. ~ .. -

Properly Authorized Investigations - We determined that four 
investigation files contained authorization InelTIOS with the signatures 
of either the Executive Director, Inte11igence Fusion Division, or the 
appropriate supervisor of similar rank, including the Watch 
Commander for the Intelligence Fusion Division (who possesses the 
same authority as the Commander). 

Purged Files We determined that seven First Amendment 
investigative files had been completely purged of all records. These 
seven were the oldest files, consisting of investigations conducted from 
2005-2006. The Lieutenant in charge of First Amendment 
investigations stated that MPD purged investigative files in accordance 
with D.C. Code § 5-333. 11 (g) (2011), which provides "[tlhe Chief of 
Police or his designee shall periodically review information contained 
in Intelligence Section files and purge records that are not accurate, 
reliable, relevant, and timely. n 

The Act did not define the terms "accurate, reliable, relevant or 
timely," As such, the meaning of "accurate, reliable, relevant or 
timely" is subject to interpretation. Based on our review, MPD 
interpreted "accurate, reliable, relevant or timely" to mean that MPD 
could purge the investigative files at the end of each investigation. 
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While the Act became effective in 2005, this is the first ODCA audit of 
MPD files and records. The Auditor acknowledges that if required 
audits had been conducted each year since 2005, MPD's practice of 
purging investigative files would have been discovered and addressed 
earlier. However, MPD's purging of investigative files significantly 
impaired t.he Auditor's ability to determine whether MPD complied 
with applicable laws and regulations. 

Since the investigative files were purged, the Auditor could not. 
determine whether MPD properly authorized seven First Amendment 
investigations. 

Improper Authorization of MPD First Amendment Investigations -
In violation of D.C. Mun. Regs. Title 24, § 2705.5 (2011), 16 MPD First 
Amendment Investigations files did not include approval signatures of 
the Executive Director, Intelligence Fusion Division, or the 
appropriate supervisor of similar rank, including the Watch 
Commander for the Intelligence Fusion Division (who possesses the 
same authority as the Commander). 

Specifically, we found that eight investigation files contained approval 
signatures by the Lieutenant m charge of First Amendment. 
investigations. This Lieutenant lacked the authority to approve a MPD 
First Amendment investigation. Additionally, we found that eight 
different investigation files contained justification memoranda that 
included the names of attending panel members, including those 
authorized to approve First Amendment investigations. However, 
none of the eight memoranda contained the required signatures to 
authorize the investigations. 

MPD did not fully comply with all District laws and regulations 
regarding obtaining authorization for First Amendment investigations. 
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We recommend that the Metropolitan Police Department Chief of 
Police: 

1. Develop written Standard Operating Procedures that are 
consistent with the laws and regulations for authorizing 
preliminary and full First Amendment investigations. At a 
mInimum, the Standard Operating Procedures should 
require the responsible official to affirm in writing that the 
First Amendment investigation was authorized. This 
authorization should include the authorizing official's 
printed name, position title, signature, and date signed. 

2. Develop Standard Operating Procedures that outline the 
MPD's policy on purging investigative files. This Standard 
Operating Procedure should define the terms "accurate, 
reliable, relevant, and timely", as provided in the laws and 
regulations, and include the process MPD will employ to 
identify and remove information that MPD considers is not 
"accurate, reliable, relevant, and timely". 

3. Develop Standard Operating Procedures that provide the 
Auditor with access to MPD's files and records to conduct 
audits of MPD's investigations of First Amendment 
activities. The Standard Operating Procedures should 
define documentation that must remain in the First 
Amendment investigation files to verify that MPD properly 
authorized preliminary and full investigations. 

MPD DID NOT OBTAIN WRITTEN APPROVAL AND 
AUTHORIZATION FOR THE USE OF UNDERCOVER 
OFFICERS IN 17 FIRST AMENDMENT 
INVESTIGATIONS 

In pertinent part, D.C. Code § 5-333.07(e) (2011), provides that 
undercover officers may be used in " ... an authorized investigation 
involving First Amendment activities, after written approval and 
authorization is obtained from the Chief of Police or [her] designee." 
(alteration to original) 

For the 17 full investigations for which MPD used undercover officers, 
the corresponding 17 investigation files did not include 
documentation that the Chief of Police or her designee provided 
written approval and authorization for the use of undercover officers 
as required. Additionally, MPD was unable to produce written 
evidence that the Chief of Police had formally and in writing 
designated her authority to authorize the use of undercover officers. 
Under the Act, the Chief of Police is not required to indicate in writing 
her designee(s) to authorize the use of undercover officers. However, 
without written designation neither MPD nor the Auditor can verify 
the individuals who were designated to authorize the use of 
undercover officers. 
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The Lieutenant stated that it was his recollection that the former Chief 
of Police made an oral delegation of authority in 2005. Further, the 
MPD General Counsel was unaware if a written delegation was 
prepared or necessary. The Lieutenant informed us that it is the 
practice of CIB to include a request for the use of undercover officers 
within the Request for Investigation Memorandum. Further, the 
Lieutenant stated that the authorizing official's signature on the front 
of the memorandum was considered sufficient to authorize both the 
investigation and the use of undercover officers. 

For the authorizing official's signature on the front of the 
lnemorandurn to have been sufficient to authorize the investigation 
and the use of undercover officers to be acceptable, the Chief of Police 
should have designated the same MPD members who approved a 
preliminary or full investigation as being authorized to approve the 
use of undercover officers. We found no documentation that would 
indicate such a designation took place. As such, we concluded that 
the use of undercover officers was not properly authorized in 17 First 
Alnendment investigations. 

We recommend that the Metropolitan Police Department Chief of 
Police: 

4. Designate, in writing, those MPD members who may, in 
the absence of the Chief of Police's signature, authorize 
the use of undercover officers in conjunction with MPD's 
investigations of First Amendment activities. 

5. Develop Standard Operating Procedures for requesting and 
authorizing the use of undercover officers that clearly 
document approval to use undercover officers in the 
investigation. 
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MPD DID NOT PROPERLY DOCUMENT TRAINING OF 
CRIMINAL INTELLIGENCE BRANCH MEMBERS 

The Act provides that: 

The rules issued under subsection (a) of this section shall 
require that all members assigned to the Intelligence 
Section, Special Investigations Branch, attend training on 
this subchapter and the rules. The rules shall require that 
all members of the Intelligence Section sign an 
acknowledgement that they have received, read, 
understood, will abide by, and will maintain a copy of this 
su bchapter and the rules. 4 

The implementing regulations for the Act in D.C. Mun. Regs. Title 
24, §§ 2709.1· 2709.2 (2011) provide respectively that: 

MPD shall require all members assigned to the Intelligence 
Section, Intelligence Fusion Division, to attend training on 
the Police Investigations Concerning First Amendment Act 
of 2004 and the rules promulgated to implement the Act. 

MPD shall require all members assigned to the Intelligence 
Section, Intelligence Fusion Division, to sign an 
acknowledgement that they have received, read, 
understood, will abide by, and will maintain a copy of this 
Act and the rules promulgated to implement it. 

We requested documentation to demonstrate that MPD had provided 
cm members training on conducting First Amendment investigations 
and that MPD obtained signed acknowledgements. The cm provided 
us with a Power Point presentation, and signed acknowledgements. 
Additionally, the Lieutenant 111 charge of First Amendment 
investigations stated that all cm members received approximately one 
hour of classroom training on First Amendment investigations and 
preliminary inquiries and related MPD standard operating procedures. 

According to the Lieutenant in 
investigations, the Power Point 
Amendment Assemblies", covered 

charge of First Amendment 
presentation, entitled "First 
the requirements of the Act. 

Additionally, the Lieutenant stated that the presentation was available 
to all CIB members through the internet. We reviewed the 
presentation to determine whether the contents of the presentation 
were consistent with the requirements of the law. 

4 D.C. Code, 5·333.l18(c) (2011) 
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The topics presented m the "First Amendment Assemblies" 
presentation \vere: 

(1.) Definition of a First Amendment Assembly; 
(2.) DC ST § 5-331: First Amendment Rights and Police 

Standards; 
(3.) Restrictions on First Amendment Assemblies; 
(4.) Issuance of Plans for First Amendment Assemblies; 
(5.) MPD Response to First Amendment Assemblies; 
(6.) Fourteenth Amendment; 
(7.) Arrest and Encirclement; 
(8.) Seizure; 
(9.) Search Issues; 
(10.) Arrest Documentation during First Amendment Assemblies; 
(11.) Eighth Amendment; 
(12.) Use of Restraints during First Amendment Assemblies; 
(13.) Timeliness of Release; 
(14.) Written Notice of Release Options; 
(15.) Post and Forfeit Procedures; 
(16.) Media Access to First Amendment Assemblies; 
(17.) The Office of Police Complaints; 
(18.) Investigation of Political Activity and Organizations; 
(19.) Files and Records of Political Activity and Organizations; 
(20.) Uniform and Identification Requirements; 
(21.) Training for, Handling and Response to First Amendment 

Assemblies; 
(22.) Civil Rights Act of 1963 Section 1983; 
(23.) Civil Rights Act of 1963 Section 1983 and the Police 

Standards Act of 2004; 

Of the 23 topics provided in the presentation, only three topics 
(Definition of a First Amendment Assembly, Investigation of Political 
Activity and Organizations, and Files and Rccords of Political Activity 
and Organizations) addressed the requirements of the Act. The 
presentation did not address other important issues such as: 
(1) authorizing, conducting, monitoring and terminating investigations 
and preliminary inquiries; or (2) the maintenance, dissemination, and 
purging of records, files and information from First Amendment 
investigations. 

Additionally, MPD could not provide attendance logs or other 
documentation to verify that MPD provided the training, the dates that 
MPD provided the training and the names of CIB staff who attended 
the training. 
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We recommend that the Metropolitan Police Department Chief of 
Police: 

6. Develop Standard Operating Procedures that require MPD 
to provide MPD staff members, who investigate First 
Amendment activities, initial and refresher training 
regarding: 

a. authorizing, conducting, monitoring and terminating 
investigations and preliminary inquiries; and 

b. the procedures or rules for conducting investigations 
and preliminary inquiries and the maintenance, 
dissemination, and purging of records, files and 
information in connection with First Amendment 
investigations. 

7. Develop a curriculum, training agenda, and attendance 
documentation that would allow MPD and the Auditor to be 
able to determine: (1) what First Amendment training MPD 
provided; (2) dates when MPD provided the First 
Amendment training; and (3) the names of MPD members 
that attended the First Amendment training. 

INVESTIGATION FILES DID NOT CONTAIN THE 
REQUIRED CORROBORATION STATEMENT 

D.C. Code §5-333.11 (a) (2011) provides that: 

Information to be retained in an Intelligence Section file 
shall be evaluated for the reliability of the source of the 
information and the validity and accuracy of the content of 
the information prior to filing. The file shall state 
whether the reliability, validity, and accuracy of the 
information have been corroborated. [Auditor's 
emphasis] 

The regulations implementing the Act add the requirements that 
" ... [t]he Chief of Police or designee shall purge records that are not 
accurate, reliable, relevant, and timely." D.C. Mun. Regs. Title 24, § 
2707.1 (2011) 
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We determined that for the 27 First Amendment investigations 
\ve reviev,red, 18 contained a case review document that 
indicated that MPD performed a file review. However, none of 
the 27 investigative files contained an explicit statement that 
MPD corroborated the reliability, validity, and accuracy of 
the investigative information. [Auditor's emphasis] 

Though we acknowledge that MPD may have performed case reviews, 
we observed that many of the file reviews forms were incomplete. 
Specifically, some of the file review forms did not contain a narrative 
or description of the file review results, were not dated, and did not 
contain the printed name and signature of the person who performed 
the file review. As such, the Auditor could not determine what MPD 
accomplished during the file revie\v. 

The Lieutenant stated that no information was included in the 
investigation files unless MPD determined that the information was 
accurate, reliable, relevant, and timely. Regardless of the Lieutenant's 
assertion, the investigation files did not contain a statement of the 
reliability, validity, and accuracy of the information contained therein, 
as required by D.C. Code §5·333.11(a) (2011). As a result, MPD did 
not comply with the requirements of the Act. 

We recommend that the Metropolitan Police Department Chief of 
Police: 

8. Develop Standard Operating Procedures for First 
Amendment investigation file reviews. At a minimum, the 
Standard Operating Procedures should provide: (1) the 
name, title, and signature of the person performing the 
investigation file review; (2) the dates MPD conducted the 
investigation file review; and (3) a narrative description of 
the results of the investigative file review. 

9. Develop Standard Operating Procedures that require MPD 
to review First Amendment investigations prior to filing 
and include within the investigative file a statement that 
MPD has corroborated the reliability, validity, and accuracy 
of the investigation information. 
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MPD DID NOT PROPERLY REVIEW THREE FIRST 
AMENDMENT INVESTIGATIONS THAT EXCEEDED 90 
DAYS 

D.C. Code § 5-333.12(a) (2012) provides that "[a[thorizations of 
investigations and preliminary inquiries involving First Amendment 
activities are to be reviewed every 90 days by a panel of no fewer than 
3 MPD commanding officers designated by the Chief of Police." 
[Auditor' emphasis[ 

D.C. Mun. Regs. Title 24, § 2705.7 (2011) provides that 
[a[uthorizations shall be reviewed, every 2 months, by a panel 
consisting of the Assistant Chief, Intelligence Fusion Bureau, 
Executive Director, Intelligence Fusion Division, commanding officer 
of the Intelligence Section and the General Counsel, before the 
expiration of the period for which the investigation or any renewal 
thereof, has been authorized. [Auditor's emphasis] 

In addition to the requirement provided in D.C. Code § 5-333. 12(a) 
(2012) that" ... no fewer than 3 MPD commanding officers designated 
by the Chief of Police."; D.C. Mun. Regs. Title 24, § 2705.7 (2011) 
requires that the panel include one additional member, the MPD 
General Counsel. 

According to the MPD memorandum dated November 21, 2011, there 
were three investigations that lasted more than 90 days.' In our 
review of these three investigations, the Auditor acknowledges that 
MPD convened panels to review each of the three investigations. 
However, the composition of these panels did not always meet the 
requirements of the governing law and regulations. Three MPD 
commanding officers were not always present for the reviews as 
required by the Act. Further, we found that the General Counsel was 
not always present for the panels as required by the regulations. 

To further promote transparency and accountability, MPD should 
ensure that three MPD Commanding Officers and the General 
Counsel are present for the two month revie\vs. 

5 There were 28 total First Amendment Investigations; however, 7 had been purged. 
and not available for revicv,!. One investigation was "opcn" at: the time of our review 
and, therefore, not included in our review. 

Audit of MPJ)'s Investigations and PreliminalY Inquiries Involving First Amendment Activities 
Office of the District of Columbia Auditor 
September 27,2012 Page 21 



We recommend that the Metropolitan Police Department Chief of 
Police: 

10. Develop Standard Operating Procedures for reviewing and 
authorizing First Amendment investigations at least every 
90 days. At a minimum, these Standard Operating 
Procedures should provide for required review panel 
attendance, review requirements, review results, and the 
documenting of review panel attendance and approval. 

MPD FAILED TO PROPERLY APPROVE TWO 
INVESTIGATIONS THAT EXCEEDED 120 DAYS 

D.C. Code § 5-333.05(d)(2) (20]1) provides that: 

If the MPD seeks to continue an investigation past ]20 
days, a ne\v melTIorandum and approval shall be 
obtained for each subsequent 120-day period. The ncw 
memorandum shall describe the information already 
collected and demonstrate that an extension IS 

reasonably necessary to pursue the investigation. 

Our review of MPD records found that two of the 27 investigations 
continued past 120 days. For one of these two investigations, the 
investigation file did not include a new memorandum and approval to 
continue the investigation past 120 days. 

The other investigation exceeded 240 days and therefore required a 
new Inemorandum and approvals authorizing the extension of the 
investigation. A new memorandum authorizing an extension after the 
120-day review was present; however, MPD records did not include a 
new memorandum authorizing an extension for the subsequent 120 
day period. 

We found that MPD failed to properly comply with the requirements of 
the Act. MPD should establish and implement procedures to obtain 
the required memorandum and approval authorizing investigations 
past 120 days. 
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We recommend that the Metropolitan Police Department Chief of 
Police: 

1l. Develop Standard Operating Procedures for reviewing and 
authorizing First Amendment investigations that exceed 
120 days. At a minimum, these Standard Operating 
Procedures should provide for required review panel 
attendance, review requirements, and the documenting of 
review panel attendance and review results. 

WE WERE UNABLE TO DETERMINE WHETHER MPD 
COMPLIED WITH THE REQUIREMENTS OF D.C. CODE 
§ 5-333.08(b). 

D.C. Code § 5-333.08(b)(2011) provides that: 

The rules issued under subsection (a) of this section shall 
require MPD to direct undercover officers and informants to 
refrain from: 

I) Participating in unlawful acts or threats of violence; 

2) Using unlawful techniques to obtain information; 

3) Initiating, proposing, approving, directing, or suggesting 
unlawful acts or a plan to commit unlawful acts; 

4) Being present during criminal activity or remaining 
present during unanticipated criminal activity, unless it 
has been determined to be necessary for the investigation; 

5) Engaging in any conduct the purpose of which is to 
disrupt, prevent, or hinder the lawful exercise of First 
Amendment activities; 

6) Attending meetings or engaging in other activities for the 
purpose of obtaining legally privileged information, such 
as attorney-client communications or physician-patient 
communications; and 

7) Recording or maintaining a record concerning persons or 
organizations who are not a target of the investigation or 
preliminary inquiry J unless the information is material to 
the investigation or preliminary inquiry, or the information 
would itself justify an investigation or preliminary inquiry 
under this subchapter. 
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In our review of the 17 First Amendment investigations for which 
undercover officers were used, we found that none of the investigation 
files contained status reports or any other communications from 
undercover officers that detailed the actions and activities of 
undercover officers while perfonning First Alnendlnent investigations. 

We were able to conduct one interview with an undercover officer 
assigned to First Amendment investigations. According to the 
undercover officer, MPD did not issue written instructions. Further, 
the undercover officer stated that written reports were not routinely 
submitted. The undercover officer checked in multiple times during 
the day via the telephone. Additionally, the undercover officer had 
weekly face-to-face meetings with a superior officer and submitted 
emails to a MPD superior officer. The undercover officer stated that 
these emails were usually sent to share specific pieces of information 
rather than provide a status and description of investigative activity. 

Undercover Officers' Emails - We requested copies of emails sent 
from undercover officers to their superior officers. The purpose of our 
request \vas to detennine whether the emails contained a written 
description of the undercover officers' actions during First Amendn1cnt 
investigations. 

MPD agreed to provide the em ails to the Auditor. However, to protect 
the identities of the undercover officers, MPD indicated that they 
would redact the emails. Upon receipt of the redacted emails, we 
observed that MPD redacted the names of the undercover officers, all 
dates, places, addresses, and the names of the events or marches. 
The co~dition of the redacted em ails was such that we could not 
effectively determine what actions the undercover officers took while 
conducting First Amendment investigations. 

The Auditor objected to the breadth of MPD's redaction. We requested 
full access to the requested emails. We informed MPD that Generally 
Accepted Government Auditing Standards required us to obtain 
sufficient and appropriate evidence to reach conclusions related to our 
audit objectives. Our objective in this audit was to make a 
determination regarding MPD's compliance with the Act. We further 
informed MPD that the Act requires the Auditor to protect the 
confidentiality of MPD files and records. 

In an effort to address MPD's concerns regarding the protection of the 
identity of undercover officers, \ve offered to sign a confidentiality 
agreement pledging to protect the identities of undercover officers and 
not publish any information that could reveal their identities. Despite 
our offer, MPD refused to provide the Auditor full access to the emails. 
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Given the nature of undercover work, it is vital that MPD protect the 
identities of undercover officers. However, Generally Accepted 
Government Auditing Standards require the Auditor to obtain 
sufficient and appropriate evidence to make determinations and 
conclusions. As such) we were required to review documentation 
regarding the activities of undercover officers to determine whether 
the activities complied with the provisions of the Act. 

In the absence of documentary evidence, the Auditor could not 
determine whether the activities of undercover officers were consistent 
with the Act. 

We recommend that the Metropolitan Police Department Chief of 
Police: 

12. Develop Standard Operating Procedures that require 
undercover officers to provide regular, routine and periodic 
status reports on the details of undercover activities 
conducted while performing First Amendment 
investigations. 

13.Revise the record keeping and purging policies of the 
Metropolitan Police Department to allow the Auditor access 
to pertinent and relevant documents and records so that 
the Auditor can determine whether MPD complied with 
applicable laws when conducting First Amendment 
investigations. 
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Conclusion 

The Auditor found that the Metropolitan Police Department (MPD) did 
not fully comply with all of the requirem en ts of the "Police 
Investigations Concerning First Amendment Activities Act of 2004" 
(the Act), when authorizing a nd conducting investigations of First 
Amendment investigations and activities. Additionally, MPD did not 
develop a nd implement adequate internal controls for conduc ting and 
documenting First Amendment investigations. 

While the audit included a review of most MPD First Amendment 
activities, the Auditor could not conduct a complete review of the First 
Amendment activities of undercover officers. Specifically, we found 
that none of the MPD investigative files conta ined statu s reports or 
other communications from undercover officers that detailed the 
activities of undercover officers during First Amendmen t 
investigations. MPD did not issue written in struction s to undercover 
officers a nd undercover officers did not routinely submit written 
reports. However, undercover officers submitted em a ils to their 
su peri or officers. 

The Auditor requ ested full access to em a ils sen t from undercover 
officers to their superior officers to determine whether the emails 
contained a description of the undercover officer's actions during First 
Amendment investigations . MPD denied the Auditor's request for full 
access to emails from undercover officers to their superior officers. As 
a result, the Auditor lacked the necessary documentation to 
determine whether the First Amendment investigation activities of 
undercover officers were con s istent with the requirements of the Act. 

In conclusion, it is important to note that MPD made a n effort to fully 
comply with the requirements of the Act. However , providing the 
Auditor with full access to emails from undercover officers to their 
superior officers would have further increased public trust and 
confidence in the operations of MPD. Additiona lly, full access to 
emails from undercover officers to their superior officers would have 
provided the Auditor with the necessary documentation to determine 
whether the First Amendment activities of undercover officers were 
consistent with the Act. 

Yolanda Branche 
District of Columbia Auditor 
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Agency Comments 

On August 24, 2012, the District of Columbia Auditor submitted the 
draft report titled, "Audit of the Metropolitan Police Department's 
Investigations and Preliminanj Inquiries Involving First Amendment 
Activities" to the Metropolitan Police Department Chief of Police, 

The Auditor received written comments from the Metropolitan Police 
Department Chief of Police on September 24, 2012, On 
September 26, 2012, the Auditor submitted written comments to 
address concerns that the Metropolitan Police Department Chief of 
Police indicated in MPD's responses, The Metropolitan Police 
Department Chief of Police's responses and the District of Columbia 
Auditor's responses are attached to this report, 
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*** GOVERNMENT OF THE DISTRICT OF COLUMBIA 
METROPOLITAN POLICE DEPARTMENT 

September 24; 2012 

Yolanda Branche 
District of Columbia Auditor 
717 14th Street, N.W., Suite 900 
Washington, D.C. 20005 

Dear Ms. Branche: 

This is in response to your letter of August 24, 2012, requesting responses, ifany, to the 
proposed recommendations resulting from the ongoing audit by the Office of the District 
of Columbia Auditor (ODCA) of Metropolitan Police Department (MPD) investigations 
involving First Amendment activities pursuant to the Police Investigations Concerning 
First Amendment Activities Act of2004 (the "Act"), D.C. Law 15-352, 52 DCR 2296, 
April 13,2005; codified at D.C. Official Code §5-333.01, et seq. (2008 Rep!.). This 
ODCA audit is the first annual audit conducted under the Act, notwithstanding that the 
Act became effective in 2005. 

Your letter described the policy of soliciting comments on draft reports from directly 
affected agencies before release of the final report. You asked that written comments be 
submitted no later than September 24, 2012. Please accept this letter as my written 
comments to the draft report. I understand that these comments will be incorporated into 
the final audit report. A copy of our comments is in the attached Audit Report 
Recommendations Summary. 

Although we are prepared to adopt each recommendation in the draft report, we remain 
concerned with the wording of the headings and findings set forth in the section entitled 
"Results." As discussed during the exit conference of September 18, 2012, MPD believes 
that it acted in good faith in order to meet the requirements of the law and has satisfied 
those standards. However, it appears that MPD may not have done so to the satisfaction 
of the standards utilized by the D.C. Auditor. Had we known of the auditing standards 
and expectations back in 2005 when the Act went into effect, or in any of the intervening 
six years during which time no audit was performed, these issues would have been 
addressed earlier. 
~?ii::/:'~' . . 

ODCA recognized that although the Act became effective in 2005, this is the first audit 
they have undertaken. If the audits had been initiated each year as required by the Act, 
MPD would have been notified of the perceived deficiencies from an audit standpoint as 
far back as 2006, and would have corrected the problems immediately (i.e., lack of 
signatures affixed to the memoranda documenting case initiations, case reviews and 
determinations to continue the investigations; more detailed description of training 
courses and recordation of attendance; etc. 
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Thus, despite the Auditor's own six-year failure to comply with the law, the tone and 
tenor ofthe audit unfairly criticizes MPD for failing to meet audit criteria of which it was 
not aware. Although MPD took reasonable steps to initiate, conduct, extend, close and 
memorialize actions taken consistent with its authority to conduct investigations 
involving First Amendment activities under the Act and the implementing rules, it is 
unnecessarily being held to a higher standard based solely on criteria utilized by the 
Auditor, standards that were never communicated to the Department prior to this audit. 

More troubling than the six-year failure to communicate its standards to the Department 
was the hidden agenda and lack of objectivity of one ofODCA's auditors. ODCA 
acknowledged on page 8 of the draft report under the heading "MPD Notification of 
Potential Threat to ODCA Independence," that the actions of one of the auditors having 
preconceived ideas and biases which impaired the objectivity of the audit was reported to 
ODCA on June 8, 2012. The ODCA conducted an inquiIy to determine whether the 
actions of the audit team member in question had compromised independence. The goal 
of the inquiry was to determine whether: 

1. the member of the audit team in question, engaged in activity that 
would in fact impair their independence or would give a third party the 
perception that their independence had been compromised; 

2. the audit team member's contribution was significant enough to 
warrant an actual declaration of independence and impairment; and 

3. the Auditor had implemented reasonable safeguards to address threats 
to independence. 

Draft Audit of the Metropolitan Police Department's Investigations and Preliminary 
Inquiries Involving First Amendment Activities, Office of the District of Columbia 
Auditor, August 2012, page 9. 1 

ODCA found that the auditor in question "executed an inaccurate independence 
statement" and "the statement was' false because the audit team member ... was not free 
from personal impairments to independence." Id. As a result ODCA immediately 
removed that person from the task and she was "reprimanded and penalized to the full 
extent of District personnel rules and regulations." Id. The report then asserts that "the 
audit supervisor and auditor-in-charge reviewed all of the audit work to ensure 
compliance with applicable audit standards and ODCA audit policies." ODCA 
"concluded that the team member did not develop any findings or recommendations. 
Additionally, the audit team member was not involved in writing the audit report. As 

I "According to [Generally Accepted Government Auditing Standards] GAGAS, threats to independence 
are not acceptable if the threat "could expose the auditor or audit organization to circumstances that would 
cause a reasonable and informed third party to conclude that the integrity. objectivity, or professional 
skepticism of the audit organization, or a member of the audit team, had been compromised." Additionally, 
GAGAS requires government auditors to evaluate identified threats to independence in accordance with the 
conceptual framework." Jd. 
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such, the contribution of the audit team member ... did not have a significant impact on 
the audit fieldwork, findings or recommendations." Id. at 10. 

These conclusions on independence do not seem properly grounded. During the 
fieldwork period, MPD observed the audit team members divide the case jackets among 
the three team members (including the team member in question), review the files, and 
take notes concerning contents of the jackets. In addition, MPD observed the auditor in 
question being solely responsible for reviewing what may be the majority of the case 
jackets. At the end of the case review fieldwork, the auditors had flagged certain 
documents for duplication and production. As a result of having several different auditors 
separately reviewing the files, the team members inconsistently identified documents 
from each case jacket. Nevertheless, the requested copies were provided to the auditors in 
redacted fashion. 

Even after the ODCA learned about and acknowledged the above misconduct, it failed to 
reopen the audit to redo the fieldwork, and specifically failed to provide another review 
of the case jackets or to review the email messages that would be less heavily redacted in 
light of the removal of the dishonest audit team member. This leads me to believe that 
ODCA relied upon the compromised audit team member's notes and whatever redacted 
documents that member requested in developing its repOli. This cannot help but to call 
into question the independence of the audit its conclusions still rest upon the 
compromised team member's fieldwork. 

I hold this opinion despite assurances made by Gregory Spencer at the exit conference 
that the remaining audit team members were able to use the redacted copies of the case 
jackets to support the conclusions. I base this on earlier communication from Joshua 
Steams to Lieutenant Michael Pavlik that the copies of the case jackets and email 
messages were so heavily redacted that the audit team "would be unable to complete our 
analysis ofMPD compliance with the law, which is the stated purpose of the audit." See 
February 6, 2012 email message from Joshua Stearns to Lieutenant Pavlik. 

As offered previously, and given the removal of the compromised auditor from the audit 
team, the Department again maintains its proposal to share less-heavily redacted versions 
of these documents to assist with the audit. In addition, within the framework that I have 
outlined above, we remain open to any other ideas that the Auditor has on a mutually 
acceptable compromise, and I and my colleagues will make ourselves available to you 
and to the Auditor'S counsel as may be helpful in achieving such an outcome. 

Sc
relY

, !. ~!'~ ., 
Cathy L. Lani ( 
Chief of Police 

Attachment: Audit Report Recommendation Summary (12 pages) 
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Recommendation Agency Agrees Agency Disagrees 

Date Agency will Implement Recommendation Alternative Recommendation 

1. MPD should develop .written Standard Although MPD disagrees with the Auditors finding in this area, MPD 
Operating Procedures that are consistent with agrees to implement the reconunendation by 11130112 
the laws and regulations for authorizing 
preliminary and full First Amendment MPD contends that the Intelligence Branch has consistently gone far 
investigations. At a minimum, the Standard beyond what is required by the Act. The law has a number of points 
Operating Procedures should require the wh~re decisions can be made by a single person. In addition, the law 
responsible official to affinn in -writing that the does· not restrict the ability to authorize case continuations in periods less 
First Amendment investigation was authorized. 

than 90 or 120 days. The Branch exceeded these requirements and 
This authorization should include the 
authorizing official's printed name, position followed a consistent procedure where all decisions regarding the 

title, signature, and date signed. authorization to open or continue the cases was done every two months 

by a panel of3 MPD members, including the General Counsel (or his 

representative in case of absence). The panel was convened to consider 

facts and circumstances related the reasonable suspicion that a criminal 

act has been, is being or will be committed; it was also provided with an 

explanation about how that activity had relevance to First Amendment 

activities. Included in the requests was the use of undercover officers as 

needed. The panel discussed the case merits and voted as to whether each 

case was warranted. In each case the Executive Director of the 

Intelligence Fusion Division verbally approved the opening of the 

investigations. This meeting, its participants and the subsequent 

approvals were memorialized as well as noted in the case jackets. 

Although each meeting at which the panels considered requests to initiate 
or continue such investigations was documented in a memorandum, the 
Executive Director of the Intelligence Fusion Division did not personally 
sign all of the memorandums that were prepared. In every case, 
however, the Executive Director did give verbal approval for initiation or 
continuation of all of the investigations. Each of the panel members also 
indicated approval. 



Recommendation Agency Agrees Agency Disagrees 

Date Agency will Implement Recommendation Alternative Recommendation 

2. MPD should develop written Standard Although MPD disagrees with the Auditors finding in this area, MPD 
Operating Procedures that outline the MPD's agrees to implement the recommendation by 11130/12 
policy on purging investigative files. This 
Standard Operating Procedure should define MPD contends that the Intelligence Branch has consistently gone far 
the tenus "accurate, reliable, relevant, and beyond what is required by the Act. The law has a number of points 
timely", as provided in the laws and where decisions can be made by a single person. In addition, the law 
regulations, and include the process MPD will 

does not restrict the ability to authorize case continuations in periods less 
employ to identify and remove information that 
MPD considers is not "accurate, reliable, than 90 or 120 days. The Branch exceeded these requirements and 

relevant, and timely." followed a consistent procedure where all decisions regarding the 
authorization to open or continue the cases was done every two months 

by a panel of 3 MPD members, including the General Counsel (or his 
representative in case of absence). The panel was convened to consider 
facts and circumstances related the reasonable suspicion that a criminal 
act has been, is being or will be conunitted; it was also provided with an 
explanation about how that activity had relevance to First Amendment 

activities. Included in the requests was the use of undercover officers as 
needed. The panel discussed the case merits and voted as to whether each 
case was warranted. In each case the Executive Director of the 

Intelligence Fusion Division verbally approved the opening of the 
investigations. This meeting, its participants and the subsequent 
approvals were memorialized as well as noted in the case jackets. 
Although each meeting at which the panels considered requests to initiate 
or continue such investigations was documented in a memorandum. the 

i 
Executive Director of the Intelligence Fusion Division did not personally 
sign all of the memorandums that were prepared. In every case, 
however, the Executive Director did give verbal approval for initiation or 

continuation of all of the investigations. Each of the panel members also 
. indicated approval. 

I 



Recommendation Agency Agrees Agency Disagrees 

Date Agency will Implement Recommendation Alternative Recommendation 

3. MPD should develop written Standard Although MPD disagrees with the Auditors finding in this area, MPD 
Operating Procedures that provide the Auditor agrees to implement the recommendation by 11/30/12 
with access to MPD's files and records to 
conduct audits ofMPD's investigations of First MPD contends that the Intelligence Branch has consistently gone far 
Amendment activities. The Standard Operating beyond what is required by the Act. The law has a number of points 
Procedures should define documentation that where decisions can be made by a single person. In addition, the law 
must remain in the First Amendment 
investigation files to verify that MPD properly does not restrict the ability to authorize case continuations in periods less 

authorized preliminary and full investigations. than 90 or 120 days. The Branch exceeded these requirements and 

followed a consistent procedure where all decisions regarding the 

authorization to open or continue the cases was done every two months 

by a panel 00 MPD members, including the General Counsel (or his 

representative in case of absence). The panel was convened to consider 

facts and circumstances related the reasonable suspicion that a criminal 

act has been, is being or will be committed; it was also provided with an 

explanation about how that activity had relevance to First Amendment 

activities. Included in the requests was the use of undercover officers as 

needed. The panel discussed the case merits and voted as to whether each 

case was warranted. In each case the Executive Director of the 

Intelligence Fusion Division verbally approved the opening of the 

investigations. This meeting, its participants and the subsequent 

approvals were memorialized as well as noted in the case jackets. 

Although each meeting at which the panels considered requests to initiate 

or continue such investigations was documented in a memorandum, the 

Executive Director of the Intelligence Fusion Division did not personally 

sign all of the memorandums that were prepared. In every case, 

however, the Executive Director did give verbal approval for initiation or 

continuation of all of the investigations. Each of the panel members also 

indicated approval. 

----



I Recommendation Agency Agrees Agency Disagrees 

Date Agency will Implement Recommendation Alternative Recommendation 

4. MPD should designate, in writing, those Although MPD disagrees with the Auditors finding in this area, MPD 
MPD members who may, in the absence of the agrees to implement the recommendation by 11/30/12 
Chief of Police's signature, authorize the use of 
undercover officers in conjunction with MPD's MPD contends that the Intelligence Branch has consistently gone far 
investigations of First Amendment activities. beyond what is required by the Act. The law has a number of points 

where decisions can be made by a single person. In addition, the law 

does not restrict the ability to authorize case continuations in periods less 

than 90 or 120 days. The Branch exceeded these requirements and 
followed a consistent procedure where all decisions regarding the 
authorization to open or continue the cases was done every two months 
by a panel 00 MPD members, including the General Counsel (or his 
representative in case of absence). The panel was convened to consider 
facts and circumstances related the reasonable suspicion that a criminal 
act has been, is being or will be committed; it was also provided with an 
explanation about how that activity had relevance to First Amendment 

activities. Included in the requests was the use of undercover officers if 
! needed. The panel discussed the case merits and voted as to whether each 

case was warranted. In each case the Executive Director of the 
Intelligence Fusion Division verbally approved the use of undercover 
officers. This meeting, its participants and the subsequent approvals 
were memorialized as well as noted in the case jackets. 
Although each meeting at which the panels considered requests to initiate 
or continue such investigations was documented in a memorandum, the 
Executive Director of the Intelligence Fusion Division did not personally 

sign all of the memorandums that were prepared. In every case, 
however, the Executive Director did give verbal approval for initiation or 
continuation of all of the investigations. Each of the panel members also 
indicated approval. 



Recommendation Agency Agrees Agency Disagrees 

Date Agency will Implement Recommendation Alternative Recommendation 

5. MPD should develop written Standard Although MPD disagrees with the Auditors finding in this area, MPD 
Operating Procedures for requesting and agrees to implement the recommendation by 11/30/12 
authorizing the use of undercover officers that 
clearly document approval to use undercover MPD contends that the Intelligence Branch has consistently gone far 
officers in the investigation. heyond what is required by the Act. The law has a number of points 

where decisions can be made by a single person. In addition, the law 

does not restrict the ability to authorize case continuations in periods less 
than 90 or 120 days. The Branch exceeded these requirements and 
followed a consistent procedure where all decisions regarding the 
authorization to open or continue the cases was done every two months 
by a panel of3 MPD members, including the General Counsel (or his 

representative in case of absence). The panel was convened to consider 
facts and circumstances related the reasonable suspicion that a criminal 

act has been, is being or will be committed; it was also provided with an 
explanation about how that activity had relevance to First Amendment 
activities. Included in the requests was the use of undercover officers if 

needed. The panel discussed the case merits and voted as to whether each 
case was warranted. In each case the Executive Director of the 
Intelligence Fusion Division verbally approved the use of undercover 
officers. This meeting, its participants and the subsequent approvals 
were memorialized as well as noted in the case jackets. 
Although each meeting at which the panels considered requests to initiate 
or continue such investigations was documented in a memorandum, the 
Executive Director of the Intelligence Fusion Division did not personally 
sign an of the memorandums that were prepared. In every case, 
however, the Executive Director did give verbal approval for initiation or 
continuation of all of the investigations. Each of the panel members also 
indicated approval. 

L_ 



Recommendation Agency Agrees Agency Disagrees 

Date Agency will Implement Recommendation Alternative Recommendation 

6. MPD should develop Standard Operating Although MPD disagrees with the Auditors finding in this area, MPD 
Procedures that require MPD to provide :MPD agrees to implement the recommendation by 11/30/12 
staff members who investigate First 
Amendment activities initial and refresher MPD contends that all Intelligence Branch members have been trained 
training regarding: regarding the Act and implementing rules and unit standard operating 

a) authorizing, conducting, procedures. At the time of each training session, the members were 
monitoring and terminating issued a copy of the Act and rules as well as the standard operating 
investigations and preliminary procedures. In the draft report the Auditor cites the PowerPoint and 
inquiries; and SiTELMS training that all members of the department must complete. 

b) the procedures or rules for However, members assigned to the Criminal Intelligence Branch are 
conducting investigations and i regularly trained in all aspects of the Act, Municipal Regulations and our 
preliminary inquiries and the standard operating procedures. This training takes about 60-90 minutes 
maintenance, dissemination, and to conduct after which the members who attended the training sign for a 
purging of records, files and copy of the Act as well as the Municipal Regulations. Signature rosters 
information in connection with have been provided to the Auditor. 

I First Amendment investigations. 



Recommendation I Agency Agrees Agency Disagrees 

I 
Date Agency will Implement Recommendation Alternative Recommendation 

7. MPD should develop a curriculum, training Although MPD disagrees with the Auditors finding in this area, MPD 
agenda, and attendance documentation that agrees to implement the recommendation by 11/30112 
would allow MPD and the Auditor to be able to 
detennine: (I) what First Amendment training MPD contends that all Intelligence Branch members have been trained 
MPD provided, (2) the dates when MPD regarding the Act and implementing rules and unit standard operating 
provided the First Amendment training, and (3) 

procedures. At the time of each training session, the members were 
the names of MPD members that attended the 
First Amendmenttraining. issued a copy of the Act and rules as well as the standard operating 

procedures. In the draft report the Auditor cites the PowerPoint and 

SiTELMS training that all members of the department must complete. 
However, members assigned to the Criminal Intelligence Branch are 

regnlarly trained in all aspects of the Act, Municipal Regulations and our 

standard operating procedures. This training takes about 60-90 minutes 
to conduct after which the members who attended the training sign for a 

copy of the Act as well as the Municipal Regulations. Signature rosters 

have been provided to the Auditor. 



Recommendation Agency Agrees Agency Disagrees 

Date Agency will Implement Recommendation Alternative Recommendation 

8. MPD should develop Standard Operating Although MPD disagrees with the Auditors finding in this area, MPD 
Procedures for First Amendment investigation agrees to implement the recommendation by 11130/12 
file reviews. At a minimum, the Standard 
Operating Procedures should provide: (I) the MPD contends that the Intelligence Branch goes above and beyond what 
name, title, and signature of the person the Act and rules require. No infonnation was entered into the file unless 
perfonning the investigative file review; (2) the it had been detennined to be accurate, reliable, relevant, and timely. The 
dates MPD conducted the investigative file draft report refers to file reviews in a number of areas. The MPD 
review; and (3) a narrative description of the 
results of the investigative file review. exceeded these requirements and followed a consistent procedure where 

all open cases were reviewed and authorization to continue the cases was 
done every two months by a panel of 3 MPD members, including the 
General Counsel {or his representative in case of absence}. The panel 
was convened to consider facts and circumstances related the reasonable 
suspicion that a criminal act has been, is being or will be committed; it 
was also provided with an explanation about how that activity had 
relevance to First Amendment activities. Included in the requests was 

the use of undercover officers if needed. The panel discussed the case 
merits and voted as to whether each case was warranted. In each case 

the Executive Director of the Intelligence Fusion Division verbally 
approved the use of undercover officers. This meeting, its participants 
and the subsequent approvals were memorialized as well as noted in the 

case jackets. 
However, that the statement regarding corroboration was not noted in or 

on the case jacket. 

.... _--



Recommendation Agency Agrees I Agency Disagrees 

Date Agency will Implement Recommendation Alternative Recommendation 

9. MPD should develop Standard Operating Although MPD disagrees with the Auditors finding in this area, MPD 
Procedures that require MPD to review First agrees to implement the recommendation by 1 L30il2 
Amendment investigations prior to filing and 
include within the investigative file a statement MPD contends that the Intelligence Branch goes above and beyond what 
that MPD has corroborated the reliability, the Act and rules require. No information was entered into the file unless 
validity, and accuracy of the investigative it had been determined to be accurate, reliable, relevant, and timely. The 
information. draft report refers to file reviews in a number of areas. The MPD 

I 
exceeded these requirements and followed a consistent procedure where 
all open cases were reviewed and authorization to continue the cases was 
done every two months by a panel of 3 MPD members, including the 
General Counsel (or his representative in case of absence). The panel 

was convened to consider facts and circumstances related the reasonable 

suspicion that a criminal act has been, is being or '.ViII be committed; it 
was also provided Vlith an explanation about how that activity had 

relevance to First Amendment activities. Included in the requests was 

! 
the use of undercover officers if needed. The panel discussed the case 

merits and voted as to whether each case was warranted. In each case 
the Executive Director of the Intelligence Fusion Division verbally 
approved the use of undercover officers. This meeting, its participants 
and the subsequent approvals were memorialized as well as noted in the 
case jackets. 
However, that the statement regarding corroboration was not noted in or 

I 
on the case jacket. 



. 

Recommendation Agency Agrees Agency Disagrees 

Date Agency will Implement Recommendation Alternative Recommendation 

10. MPD should develop Standard Operating Although MPD disagrees with the Auditors finding in this area, MPD 
Procedures for reviewing and authorizing First agrees to implement the recommendation by 11/30/12 
Amendment investigations at least every 90 
days. At a minimum, these Standard Operating MPD contends that in each of the three cases identified by the Auditor 
Procedures should provide for required the panel consisted of 3 MPD members, including the General Counsel 
attendance, review requirements, review (or his representative in case of absence) and met approximately every 
results, and the documenting of attendance and 

60 days instead of90. The panel was convened to consider facts and 
approval. 

circumstances related the reasonable suspicion that a criminal act has 

been, is being or will be committed; it was also provided with an 
explanation about how that activity had relevance to First Amendment 

activities. Included in the requests was the use of undercover officers 

where warranted. The panel discussed the case merits and voted as to 

whether each case was approved to be continued. In each case the 

Executive Director of the Intelligence Fusion Division and all other panel 
members verbally approved the extensions of the investigations. This 

meeting, its participants and the subsequent approvals of extensions were 

memorialized on the memos as well as noted in the case jackets . 

. Additionally, the report states that they found that the General Counsel 
was not always present during the panel reviews. We went through the 

files and there was always a General Counsel member at all of the 

reVIews. 

However, on thIee of the case reviews there were only two commanding 

officers, a supervisor and the General Counsel in attendance. 



Recommendation Agency Agrees Agency Disagrees 

Date Agency will Implement Recommendation Alternative Recommendation 

II. MPD should develop Standard Operating Although MPD disagrees with the Auditors finding in this area, MPD 
Procedures for reviewing and authorizing First agrees to implement the recommendation by 11/30/12 
Amendment investigations that exceed 120 
days. At a minimum, these Standard Operating MPD contends that in the two cases identified by the Auditor the panel 
Procedures should provide for required consisted 00 MPD members, including the General Counsel (or his 
attendance, review requirements, and the representative in case of absence) and met approximately every 60 days 
documenting of attendance and review results. 

instead of90. The panel was convened to consider facts and 

circumstances related the reasonable suspicion that a criminal act has 
been, is being or will be committed; it was also provided with an 

explanation about how that activity had relevance to First Amendment 

activities. The panel discussed the case merits and voted as to whether 

each case was approved to be continued. In each case the Executive 

Director of the Intelligence Fusion Division and all other panel members 

verbally approved the extensions of the investigations. This meeting, its 

participants and the subsequent approvals of extensions were 

memorialized on the memos as well as noted in the case jackets. 

However, the memorandums did not specifically state that they were for 

a 120 day renewaL 



Recommendation Agency Agrees Agency Disagrees 

Date Agency will Implement Recommendation Alterna tive Recommendation 

12. MPD should develop Standard Operating Although MPD disagrees with the Auditors finding in this area, MPD 
Procedures that require undercover officers to agrees to implement the recommendation by 11130112 
provide regular, routine and periodic status 

I reports on the details of undercover activities MPD attempted to resolve this issue with the audit team through redacted 
conducted while perfonning First Amendment emails. More recently MPD offered to pennit review of the email 
investigations. messages that would be less heavily redacted in light of the removal of 

the dishonest audit team member. However, the audit team declined to 

review them in this fashion. In light of the Auditor's own admission that 

an audit team member had filed a false statement regarding their 

independence, MPD would have been unable to protect the undercover 
officer's identities had they allowed the audit team access to un-redacted 

emails. 

, Additionally, MPD asserts that under the supervision ofMPD officials, 

I 
J at no time did an undercover officer act in any manner inconsistent with 

I the law. If such an infraction had occurred, the officer would have been , 

I 

disciplined and a copy of such discipline would have been included in 

the case jacket. 

i 
• 

113. MPD should revise the record keeping and Although MPD disagrees with the Auditors finding in this area, MPD 
. record purging policies of the Metropolitan agrees to implement the recommendation by 11130112 , 
I Police Department to allow the Auditor access 

to pertinent and relevant documents and MPD contends that at the conclusion of each case, the case jacket is 
I records so that the Auditor can detennine purged of all documentation except for case initiations, reviews, close , 
I whether MPD complied with applicable laws outs and criminal infonnation. Keeping any additional infonnation 

when conducting First Amendment would not be in compliance with the act as once the case is closed the ! 
I investigations. infonnation is no longer relevant or timely. 



Auditor's Response to MPD's Comments 

The Auditor appreciates the comments provided by the Metropolitan 
Police Department on the draft report. 

Specifically, the Auditor requested that the Chief of Police, 
Metropolitan Police Department: 

• address each recommendation included in the report; 

• indicate whether MPD agreed or disagreed with each 
recommendation; 

• if MPD agreed with the recommendation, provide a 
timeframe for the implementation of the 
recomluendation; and 

• if MPD disagreed with the recommendation, suggest an 
alternative recommendation to address the audit 
finding. 

MPD's comments \vere not consistent with the required [orn1at. As 
a result, it was difficult to determine whether MPD agreed or 
disagreed with the audit recommendations. However, the attached 
September 24, 2012, letter from the MPD Chief of Police, Cathy 
Lanier, includes the statement that "We are prepared to adopt 
each of the recommendations in the draft report ... " In addition to 
the September 24, 2012, lelter from the Chief of Police, the 
September 26 response of the D.C. Auditor is also attached. 

MPD accepted the audit recommendations but disagreed with the 
audit findings. Generally Accepted Government Auditing 
Standards (GAGAS) 7.28 provides that: 

Auditors should recommend actions to correct deficiencies and 
other findings identified during the audit and to improve 
programs and operations when the potential for improvement 
in programs, operations, and performance is substantiated by 
the reported findings and conclusions. Auditors should make 
recommendations that flow logically from the findings and 
conclusions, "re directed at resolving the cause of identified 
deficiencies and findings, and clearly state the actions 
recOlumended. 

Audit of MPJ)'s Investigations and Preliminary Inquiries Involving First Amendment Activities 
Office of the District of Columbia Auditor 
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Our recommendations are a logical flow from the findings and 
conclusions directed at resolving the cause of identified 
deficiencies and findings, and clearly state the actions 
recommended. We are pleased that MPD agreed to accept all 13-
audit recommendations. 
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Ms. Cathy Lanier 
Chi ef' or Poli ce 
Metropol itan Poli ce Depa rtment 
300 Indiana Avenue, NW 
Washington , D.C. 2000 1 

Dear Chief I.ani er: 

September 26.20 12 

This is in responsc to your letter or Sep tember 24, 2012 , presenting the wr ittc n comll1cnts or thc 

Metropolitan Po li ce Department (MPO) on the Orfice or the Distri ct or Co lum bia A ud ito r's 

(OOCA) draft report titled !ludil o( Ihe /vIell'ojJolilun Police DepUI'Ime11l '-' Inve,l'ligolion.l' and 

Preliminwy Inquiries Involving Firoi'l Amendmenl I /clivilics, dated August 24 , 20 12. As you 

know, the review of MPD 's investigations ",ld preliminary inquir ies ilw<)lving First Amendment 

acti vities is a mandated, annua l audit. Your lett er prese nt s issues pertai uing to audi t sta ndard s. 

O I)CA indepcndcllcc and O J)Ci\'s review of'cmai ls that ll1ust be addrcssed. 

Generally Accepted Goycmll1ent Aud iting Standards 

The September 24 leite r includes the statement : 

IVIPD bel ieves that it acted in good fa ith in orrkr to meet the requirements 01' the I"" and 
has sat is fi ed those stand ards. Il owevcr, it appears that M P]) may not have do ne Sl) to 
the sa tis faction of the s tandards utilized by the I).c. Auditor. 

The letter lurthcr states: 

lM PDJ is unnecessaril y being he ld to a hi gher standard bnsed soldy on critcria utilized 
by the Auditor ... 

The audit objecti ves were to determine whether MPD complied with the req uircments or the 

Poli ce In vestigations Concerning Fi .. ~: t Amendment Activities Act of 2004 (thc Aet) and 

developed and impleinented adequate in ternal co nlrols to efl su rc compliance with prov is ions or 

the Aet. ODCA conducted the aud it in eompirancc with (J enera ll y Accepted Governmcnt 

Auditing Standards (GAGAS). UAUAS was deve loped bv the United States Government 

Accountab ili ty O('(i ce. GAGAS is the generall y 3cccpled slandard 1'01' audi tors 01' gove rnment 

entiti es. GAGAS contains requirement s and guida nce dea lIn g with et hics, independence, 

aud ito rs' profess iona l judgment and co mpetence, qua li ty co ntrol, pe rrormance o r the audit and 

rcpo rting. T hese· standards req ui re that we plan and perfor m ihe audit to obtain sufficient. 

appropriate evidence to pro vide a reaso nable bas is fo r our fi ndings and conclus ions based on our 
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audit objectives. ODCA used (iACiAS standards during till' First Amendment in\,~,tig<lti()ns 

audit and not onCA generated standards which your letter implies. Thcrele)}'e, )'OUI ""en ion 

that MPD was held to "a higher standard based solely on criteria uti IiI-eel by thc ;\uciitor" i, 

incorrect. 

For example, we I()und that MPD did not obtain written approval and authorization le)r the usc of 

undercover olJjecrs in 17 First Amendment investigations. The criteria I()r this ilnding was D.C. 

Code Section 5·333.07(c) (2011), which prnvides that undercover orlkcrs m<l)' he used in "an 

authoril.cd investigation involving First Amendment activities. after vlritten <lpprov<ll <lnd 

authoril.iltion is obtained ii'om the Chief of Pnlice or Iherl designee." 1'01' the 17 full 

invcstigations for which MPD used undercover orncers, the corresponding 17 investigative liles 

did not include documentation that the Chief of Police or her designee provided written approval 

and authorization f()r the usc of undercover omcers as required. In compliance with G.AGAS, 

OJ)CA obtaincd suf'fleient, appropriate evidencc to provide a reasonable basis lelr tbis linding 

and conclusions based On the audit objcctives. 

Additionally, the Septcmber 24 MPI) icllcr states: 

lilf tilc audits had been initiated each ycar as required by thc Act, MPIJ would bave 

been notifieci of the perceived delleicncies from an audit standpoint as far back as :W06, 

and would have corrected tbe problems iml11ediately. 

It is agreed thai if thc required audits had been conducted each year since 2006 .. many 01' the 

deJicieneies could have been addressed earlicr. Ilowevcr, the dela)' ill conducting the audit docs 

not mitigate the fact that it is the responsibility of the management ofM!'!) to implemet1\ internal 

controls and processes to comply with applicable laws and regulations i()r conducting First 

Amendment investigations. MPI) has an Office or the General Counsc1., an Office or Risk 

Management, and various managers to assist with the implementation of the appropriate internal 

controls to ensure that MPD eomplics with applicable laws and regulations. The sole 

legislatively mandated responsibility of OI)CA is to determine whether MP]) complied with 

applicable laws and regulations for conducting First Amendment investigations. 

In the September 24 letter, MPJ) further states, " ... we arc prepared to adopt each of the 1131 
recommendations in the dral1 report," The audit recommendations address weaknesses in 

Ml'J)'s internal controls and processes for conducting and documenting I,'irst /\l11endment 

investigations. The recommendations arc also designed to bring MPD into full compliance with 

the requirements of the law. We arc pleased tbat MPJ) agreed to accept tile audit 

rceom mcndati 011S. 



Independcnce of the OHke of the nistrict of Columbia Auditor 

Regarding thc potential threat tn the independence or OJ)CA in conducting tlw audit. on 

October 20, 2011, ODCi\ began the MPD First ;\mendment investigations audit. Our aueiits 
j()llow three basic phases: survey, lieldwork, and reporting, During the licldworl, phase, auditors 

work to obtain an in-depth understandinl? or the issues, At the end oj' iieldworic auditors meet 

with agency management to discuss findings. When liddwork is completed the audit team 

prcpares the draii audil report. 

On June 5, 20 J 2, ODCA auditors mel with Mi'J) to discuss the findings. On June g, .?O 12, al the 
requ,,,;t of IVIPD a second mCc1ing was held, ;\t this second l11ecting, MI'J) staled Ihat a member 

of the ODCA audit team held prec(>neeived ideas and bias against MPI) and this hias impaired 

the objectivity of the audit. 

While ODCA was conccl'IIcd that MPI) waited until the conclusion or the fieldwork phase or tile 

audit to advise ODCA of this issue, OI)C;\ immediately conducted an inquiry til dckrruinc 

whether: 
1, the rnember of the audit team in question., engaged in ac{i\'ily 111<:11 \·\Otlld in l~lCI 

impair their indcpcnd(!!KC (Jr give a third party the perception thut their 

independence had been cornpr:>I11iscd: 

2. tbe audit \cam member's contribution \)"I(;lS signiflcanl enough 10 \vnrn.Ul1 an dctU(l! 

declaration of' independence impc\irmcnt: and 

3. the Auditor had il11pkn1enic,d reasonable safeguards 10 lleldrcss thrcats to 

in(l0pcndcncc. 

/It the inception of an audit, ODCA requires all auditors working on tile engagcn'i'.~nt to complete 

an Independence Form, The purpose or the Independence Form is to determine and document 

v"hether an auditor has engaged in any activity that would compromise the auditors' 

independence while performing tbe engagement. This practice of detcrminmg independence 

Octurs in most local) state and fcde-ral audit organizations. 

As a result or the inquiry, the Auditor detcrmined that the member or the audI1 leam had in lilet 

executed fI false independence statement for tbe MPJ) First ;\mendment investigations audiL 

The stalement WilS false because the audil tcam member in question was not /i'ee /i'om personill 

impairments to independence and did not avoid the appearance of impainnC);IS to independence, 

As a result, the audit team member was immediately removed rrom the engagelllcnL In addition, 

the ~Iudit team mcmber was disciplined to the full extent of Di:;trict pcrs<)l1nel rules and 

regulations. 
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ODCA had no knowledge tbilt an actual or perceived imjlcdiment to independence ",isted whell 
the member or the audIt team submilled the inaccurate In(kpencience Form. 

The audit team consisted of an experienced audit manager, an auditor~in·-chargc. a financial 

analyst, and the junior auditor in question. The audit manager and auditor .. in-ehargc were 
responsible ror managing the audit and reviewing all audit documentation 1'01' adherence to 

GA(;AS and ODCA audit policies. 

The Auditor concluded that the audit team mcrnber ,n question did not develop any Ilndings or 
nxO!nmclldations. Additionally, lhc audit team member was nol involved in '-"Titing Ihe audit 
report. As such, the contribution o1'lhe audit tell111 member in question did not have a,ignilieanl 

impact on the audit fieldwork. i1ndings .. or recommendations. 

The /\uditor b:::.lievcs reasonable and prudent actions were taken to address {he concern:.; of" l\/IP]). 

In additioi]. these actions werc c'.msistent with (JACiAS. Accordingly, tlK' Auciitor lirml,v 
maintains that the independence and inkgrity of (J])CA were not compromised dUl'lng the iludit. 
Fur(hcl'~ Ollr Jlndings and rccomrnendiltions arc Hlirly and ob.iectively presented ;\l"ld ii"cc from 

pre.iudice and bi~ts. 

OOC;\ Rel"jew of Emails 

The September 24, 20J2. leller concludes with an oi'f(:r ii'om \11'1) 10 all",\, U!)C\ to rev;,'\" 

copies of emails sent hom undercovcr omcers to their superior onieers. The purpose or the 
ODC\ request to review copies or emails sent fi-OIn ul1de,covcr olrlc<:I's to their SllpCl'lOr oniccls 
was to cietermine whether the emails contained it wrillen description oj' thc undercover olliccr's 
actions during First Amendment investigations. On Stpte'lItbe,' 14, 20 i 2, MPJ) rnadc a similar 
(1)("r to ODCA 

It is important to no1c that on January 19,2012, ODCA first requested that MJ'D provide copies 

oCemails sent ji'om undereowr officers to their superior omce:·s. On February 22, 2012, Ml'lYs 
General Counsel sent O])CA a letter denying full access te the emails. The letter hum iVll'D's 

General Coullsel did not include a statement that MPD denied O[)CA access to the ernail, due tu 
the "independence issue". In ttlet, the lirst time that MPD link~d the "in(icpcnlknc,' iss11e" and 

the denial of access to the emails was on September 14,2012. 

Sevel: months passed between MI'1)'s l:ebruary 22. 2012, denial or the Ol)CA request to review 

emails ancllhc September 14,2012, MPJ) offer 10 allow ODC;\ to review the emails. During 
this period, O[)CA completed the First Amcndment investigations audit. ODCA provided MPD 

with the drafl audit report on August 24. 20J2. 
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It is unfortunate that MPD 's offer to revi~w ~op i es vi" ema il s sent i"rom undercove r office rs to 

thei r superior officers WaS made aner the conc lusion 01' the h sca l Year 2012 M I'D Fi rst 

Amendment investi gations audit. As we repeatedly stated du rin g the cow·so oi" the audit. I'ull 

access to the emai ls was necessary lor compl iance with GAG!\S. !\ccording to G!\G!\S . 

a ud ito rs must obtain sufficie nt and appropriate evidcnce to make determinations and concl us ions. 

As such, we were required to review emails rega rding the acti vit ies oi" undercovcr onice rs to 

determi ne whether the acti v iti es comp li cd with the provis ions of the !\ct. 

G ive n the importance of the review of email s to the audit process , we accept your olkr to rC"icw 

thc emai ls sent li'OI11 undercove r officers to their supcri or oniccrs during the I: iscal Year 20 13 

M PJ) Fi rsl Amendment audit. 

I look lo rwa rd to continuin g to work with yo u and your stafr. 

Si ncere ly, 

Yo landa I3 ranche 

Distri ct or Colum bia Auditor 
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