June 11, 2007

The Honorable Diane Feinstein

The Honorable Bob Bennett

Senate Committee on Rules and Administration
SR-305 Russell Senate Office Building
Washington, DC 20510

Dear Chairperson Feinstein and Ranking Member Bennett:

As former career professionals in the Voting Section of the Department of Justice’s Civil
Rights Division, we urge you to reject the nomination of Hans A.von Spakovsky to the
Federal Election Commission (FEC). Prior to his current role as a recess appointee to the
FEC, Mr. von Spakovsky oversaw the Voting Section as Voting Counsel to the Assistant
Attorney General of the Civil Rights Division from early in 2003 until December, 2005.
While he was at the Civil Rights Division, Mr. von Spakovsky played a major role in the
implementation of practices which injected partisan political factors into decision-making
on enforcement matters and into the hiring process, and included repeated efforts to
intimidate career staff. Moreover, he was the point person for undermining the Civil
Rights Division’s mandate to protect voting rights. Foremost amongst his actions was his
central decision-making role on a matter where he clearly should have recused himself.
We urge you to use this confirmation process as an opportunity to thoroughly examine
Mr. von Spakovsky’s tenure at the Department of Justice and how his commitment to
party over country will affect his decision making at the FEC.

Each of us came to the Voting Section to participate in the crucial role the Department of
Justice plays in protecting all Americans without fear or favor. We saw this as an honor.
Our commitment to public service was grounded in the belief that every American should
have an equal opportunity to participate in our political process. We sought to work for
the Civil Rights Division because of our patriotism, because of the honor of service and
because of our commitment to the historic and heroic work of our predecessors in the
Division. We are deeply disturbed that the tradition of fair and vigorous enforcement of
this nation’s civil rights laws and the reputation for expertise and professionalism at the
Division and the Department has been tarnished by partisanship. Over the past five
years, the priorities of the Voting Section have shifted from its historic mission to enforce -
the nation’s civil rights laws without regard to politics, to pursuing an agenda which
placed the highest priority on the partisan political goals of the political appointees who
supervised the Section. We write to urge you not to reward one of the architects of that
unprecedented and destructive change with another critical position enforcing our
country’s election laws.



During his three years in the front office of the Civil Rights Division, Mr. von Spakovsky
assumed primary responsibility for the day to day operation of the Voting Section. His
superiors gave him the authority to usurp many of the responsibilities of the career
section chief and institute unprecedented policies that have led to a decimation of the
Section and its historic and intellectual resources.

Personnel management decisions in place at the Justice Department were abandoned
during Mr. von Spakovsky’s tenure. Rules designed to shield the civil service from the
political winds of changing administrations were cast aside in favor of a policy designed
to permit partisanship to be inserted into career hiring decisions. In the past, career
managers took primary responsibility for the hiring decisions of the civil service. During
Mr. von Spakovsky’s tenure that changed. Career managers were shut out of the process
and criteria for hiring career staff shifted from rewarding legal capacity, experience and
especially commitment to civil rights enforcement, to prioritizing a candidate's
demonstrated fidelity to the partisan interests of the front office. Mr. von Spakovsky
vigorously carried out this policy in hiring interviews he conducted.

Mr. von Spakovsky also corrupted the established personnel practices that led to a
productive working environment within the Section. He demanded that the Chief of the
Section alter performance evaluations for career professionals because of disagreements
with the legal or factual conclusions of career attorneys and differences with the
recommendations they made, not the skill and professionalism with which these attorneys
did their jobs. Such changes in performance evaluations by political appointees had
never occurred in the past. There is good reason for giving deference to the section
chief’s judgment in performance given that political appointees lack the day to day work
experience that a section chief possesses in his work with all members of the section.

Not surprisingly, actions such as these undermined Section morale.

The matter which best demonstrates Mr. von Spakovsky’s inappropriate behavior was his
supervision of the review of a Georgia voter ID law in the summer of 2005. It
demonstrates the unprecedented intrusion of partisan political factors into decision-
making, the cavalier treatment of established Section 5 precedent of the Voting Section,
and the unwarranted and vindictive retaliation against Voting Section personnel who
disagreed with him on this matter.

Prior to his coming to the Civil Rights Division in 2001, Mr. von Spakovsky had
vigorously advocated the need to combat the specter of voter fraud through restrictive
voter identification laws. In testimony before legislative bodies and in his writings, Mr.
von Spakovsky premised his conclusions upon the notion — not well-supported at the time
and now discredited — that there was a widespread problem with ineligible voters
streaming into the polling place to influence election outcomes. In this same period,
starting in 1994, the Voting Section had on several occasions reviewed other voter ID
laws pursuant to its responsibility under § 5 of the Voting Rights Act, to determine if they
had a negative impact on the ability of minority voters to participate in elections.
Precedent from these prior reviews was clear: changes requiring voters to provide
government-issued photo identification without permitting voters to attest to their identity



if they did not have the required ID have a greater negative impact on minority voters
than white voters because minority voters are less likely to have the government issued
photo identification required by these laws.

Despite his firm position on voter ID laws and his partisan ties to his home state of
Georgia, Mr. von Spakovsky refused to recuse himself from considering a Georgia law
that would be the most restrictive voter identification law in the country. To the contrary,
he was assigned the task of managing the process by the front office. Most disturbing
was that just before the Department began consideration of the Georgia law, Mr. von
Spakovsky published an article in a Texas law journal advocating for restrictive
identification laws. Possibly understanding the impropriety of a government official
taking a firm stand on an issue where he was likely to play a key role in the
administrative decision concerning that issue, as the Department does under §5, Mr. von
Spakovsky published the article under a pseudonym, calling himself “Publius.” Such a
situation -- where the position he espoused in an article that had just been published is
directly related to the review of the Georgia voter ID law -- requires recusal from Section
5 review of this law, either by Mr. von Spakovsky or by his superiors. No such action
was taken.

After careful review of the Georgia voter ID law, career staff responsible for the review
came to a near unanimous decision, consistent with the precedent established by the
Department in previous reviews; that the Georgia provision would negatively affect
minority voting strength. Four of the five career professionals on the review team agreed.
The one who did not had almost no experience in enforcing §5 and had been hired only
weeks before the review began through the political hiring process described above. The
recommendation to object to the law, detailed in a memo exceeding 50 pages was
submitted on August 25, 2005. The next day, Georgia submitted corrected data on the
number of individuals who had state-issued photo identification. The career review team
was prevented by Mr. von Spakovsky from analyzing this data and incorporating the
corrected data into their analysis. Instead, there was an unnecessary rush to judgment and
the law was summarily precleared on August 26, the same day the corrected data had
been submitted. Subsequent analysis of this data by a Georgia political scientist revealed
that hundreds of thousands voters did not have the required voter ID, a disproportionate
number of whom were poor, elderly and, most importantly for the Voting Rights Act
review, minorities. In short, this data provided further evidentiary support for the
objection recommended by professional staff. Subsequently, a federal court in Georgia
found that this law violated the poll tax provision of the Constitution.

The personnel fallout after this review is at least as disturbing as the decision-making
process. The Deputy Chief for the Section 5 unit who led the review, a 28 year Civil
Rights Division attorney with nearly 20 years in the Voting Section, was involuntarily
transferred to another job without explanation. The three other professionals who
recommended an objection left the Voting Section after enduring criticism and
retaliation, while the new attorney who was the only one not to recommend an objection
received a cash award. The Section 5 unit suffered serious morale problems and it has
lost at least four analysts with more than 25 years of experience, all of whom are African-



Americans. In addition, more than half of the Section’s attorneys have left the Section
since 2005.

Of equal concern, is an action taken against one of the career professionals on the
Georgia review team, a career professional who had participated in the recommendation
to object to the Georgia voter ID law. After the decision to preclear in August, 2005, this
career employee filed a complaint with the Office of Professional Responsibility (OPR)
directed at the inappropriate actions taken during this review, a complaint that remains
pending, more than 18 months since it was filed. About three months later, Mr. von
Spakovsky, along with Deputy Assistant Attorney General Bradley Schlozman, filed an
OPR complaint against this employee. The complaint was based solely on emails that
they had obtained from this person’s records without his authorization. Such an intrusion
of privacy is unprecedented in our experience and caused an increased level of distrust in
the Voting Section. OPR recognized the frivolous nature of this complaint and dismissed
it within three months.

Other decisions reflect similar inappropriate behavior. A unanimous recommendation to
object to the unprecedented mid-decade redistricting plan that Texas submitted in 2003
by career staff was rejected by a team of political appointees that included Mr. von
Spakovsky. Subsequently, the plan was found by the Supreme Court to violate the voting
rights of Latino voters. Mr. von Spakovsky also rushed through a preclearance of the
harsh and discriminatory Arizona voter ID and proof of citizenship law over the
recommendation by career staff to seek more information to determine its impact on
minority voters.

Mr. von Spakovsky’s involvement concerning enforcement of the Help America Vote
Act (“HAVA”) raises several other concerns. He violated decades-long traditions and
policies of the Voting Section against issuing advisory opinions by sending a series of
letters to state officials which had the effect of forcing states to implement HAVA in an
exceedingly restrictive way. For example, in one letter, he advocated for a policy
keeping eligible citizens off the voter rolls for typos and other mistakes by election
officials. When Washington State followed this advice, the rule was struck down by a
federal court. He also usurped the role explicitly set forth in Section 214(a)(13) of
HAVA that the Voting Section chief serve on the EAC Advisory Board, and exclusively
handled, with no consultation of the section chief, all communications for the Division
with the EAC. According to e-mails that have been made public, Mr. von Spakovsky
tried to pressure the Chairman of the EAC, Paul deGregorio, to rescind a letter stating
that Arizona had to accept federal voter registration forms that did not include
documentary proof of citizenship. The emails further indicate that he proposed to the
Chairman “trading” the EAC’s rescinding the letter mentioned above for the
Department’s rescinding a letter the Civil Rights Division had earlier issued which
improperly stated that Arizona voters had to provide identification before they could cast
a provisional ballot. Mr. von Spakovsky’s attempt to bargain over the interpretation of
federal law was specifically criticized by Mr. DeGregorio.



Mr. von Spakovsky adopted the same restrictive approach during the 2004 election cycle
when he once again broke with established Department policy by getting involved with
contentious and partisan litigation on the eve of an election. Mr. von Spakovsky drafted
legal briefs in lawsuits between the Republican and Democratic parties in three
battleground states, Ohio, Michigan and Florida, just before the election, all in favor of
the Republican party’s position and included a position that the Civil Rights Division had
never taken before with regards to statutes it enforces, i.e. that there was no private right

- of action to enforce HAVA. These briefs ran counter to the well-established practice of
the Civil Rights Division not to inject itself into litigation or election monitoring on the
eve of an election where it could be viewed as expressing a political preference or could
have an impact on a political dispute. Moreover, in another case between the Republican
and Democratic parties which concerned an Ohio law that permitted political parties to
challenge voters, he drafted a letter that was sent to the court which supported the
Republican Party position even though the law did not implicate any statute that the
Department enforces.

He also changed the enforcement direction of the Department regarding the National
Voter Registration Act. In 2005, Mr. von Spakovsky introduced a new initiative to target
states to demand that they purge their voter lists under Section 8 of the Act. This was
done despite a lack of evidence that registration deadwood leads to invalid votes and
instead of enforcing important federal requirements that states make voter registration
more accessible to all its citizens. Moreover, the cases filed seeking large-scale purges
were in states with a tight partisan split — like Missouri and New Jersey — rather than
states like Texas and Utah where the rolls were equally or more inflated. A federal court
in Missouri recently threw out the Department of Justice’s complaint because the
Department insisted on suing on only the (Democratic) Secretary of State, instead of
those counties with actual deadwood problems, also noting that there was no evidence of
voter fraud or evidence that any voter was denied the right to vote.

Finally, Mr. von Spakovsky never appeared to understand that his role as a Department of
Justice attorney was to represent the “United States of America.” Instead, on several
occasions he took actions indicating a stubborn view that the Department represented the
Bush Administration, the Republican Party or the Assistant Attorney General. For
example in the Georgia v. Ashcroft litigation, Mr. von Spakovsky took a leading role in
the case on remand. In that case, he proposed that the United States sign a joint co-
counsel agreement with the defendant-intervenors — who were represented by top lawyers
for the Georgia Republican Party -- which would have been an unprecedented and
inappropriate political action. At a court hearing in the case he insisted on sitting at
counsel with the Voting Section’s attorneys but refused to file a notice of appearance for
the United States, bizarrely claiming that he represented the Assistant Attorney General.
Such a gross misunderstanding of the proper role of a Department of Justice attorney
typifies his shortcomings

We have served the Department through Democratic and Republican administrations,
consistently seeking to protect minority voters regardless of the impact of these actions
on the political parties. While the priorities of the front offices in these administrations



change based on the results of the elections, never before has professionalism given way
to partisanship. We may have disagreed with our front office colleagues, but those
disagreements were given a forum and, between professionals, we found resolution. Mr.
von Spakovsky and others in this front office violated the sacred rule that partisanship
should be checked at the door of the Justice Department so the business of protecting the
American people through federal law enforcement can be honored without prejudice. We
urge you to explore Mr. von Spakovsky’s role in this unfortunate endeavor and refuse to
reward him for this dubious stewardship.

Sincerely,

AN D e p

seph D. Rich
hief, Voting Section, 1999-2005
Civil Rights Division Attorney, 1968-2005

Robert A. Kengle
Deputy Chief, Voting Section, 1999-2005
Voting Section Attorney. 1984-2005

Jon Greenbaum
Senior Trial Attorney, Voting Section, 1997-2003

David J. Becker
Senior Trial Attorney, Voting Section, 1998-2005

Bruce Adelson
Senior Trial Attorney, Voting Section, 2000-2005

Toby Moore
Political Geographer, Voting Section, 2000-2006



