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 The Township of Bridgewater, Township Council of Bridgewater, and 

Planning Board of the Township of Bridgewater (collectively “Appellants,” 

“Defendants,” or “Township”) respectfully seek an order reversing and vacating 

the District Court’s September 30, 2013 Order entering a preliminary injunction, 

premised on a purported “facial challenge” to a zoning ordinance, that requires the 

Planning Board to process Plaintiffs’ conditional use and site plan application even 

though the ordinance at issue divests the Planning Board of jurisdiction and has not 

been declared invalid.   (JA3).   

PRELIMINARY STATEMENT 
 

The incongruous ruling below should be reversed. After extensive discovery, 

the District Court entered an injunction not on the Plaintiffs’ as applied challenge 

to the Township’s zoning ordinance (hereinafter “Ordinance 11-03”) but on the 

Plaintiffs’ purported “facial challenge” to that ordinance.  Indeed, the District 

Court specifically found the as applied challenge to Ordinance 11-03 to not yet be 

ripe because the Plaintiffs (collectively “Al Falah Center”) had never sought a 

variance from the effect of the ordinance.  (JA14 n.5).  Thus, the District Court, by 

its own reasoning, was only examining Ordinance 11-03 to determine if it was 

facially invalid; that is, whether it was unconstitutional across all applications and 

all applicants.  Despite the narrow examination the District Court undertook, the 

Court nevertheless considered substantial evidence specific to Al Falah Center and 
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entered a preliminary injunction order that did not find Ordinance 11-03 

constitutionally infirm across all applicants and applications but which only 

mandated that the Planning Board consider the Al Falah Center's specific 

application without reference to the ordinance.  (JA4).  The District Court neither 

voided the ordinance nor declared it unconstitutional.  Id.  Rather, the District 

Court ordered that the ordinance not be applied to Al Falah Center.  Id. 

Thus, the District Court’s decision presents this Court with an irreconcilable 

conundrum: the as applied challenge was correctly determined to be unripe under 

Williamson County and yet the relief provided was a limited order preventing the 

Township Planning Board from applying Ordinance 11-03 only to Plaintiff’s 

conditional use and site plan application as if an as applied challenge had 

succeeded.  This incongruous result demonstrates that the issues presented to the 

District Court were, in fact, not ripe for adjudication and the order entering the 

injunction should be reversed and vacated. 

STATEMENT OF APPELLATE AND SUBJECT MATTER 
JURISDICTION 

 
This Court has “appellate jurisdiction to entertain interlocutory appeals from 

orders that grant, deny, or modify injunctions” pursuant to 28 U.S.C. § 1292(a)(1), 
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and thus has appellate jurisdiction to determine the propriety of the District Court’s 

grant of a preliminary injunction.  Liberty Lincoln-Mercury, Inc. v. Ford Motor 

Co., 562 F.3d 553, 556 (3d Cir. 2009) (citing 28 U.S.C. § 1292(a) (1)). 

However, this Court, like the District Court before it, lacks subject matter 

jurisdiction because Al Falah Center’s claims are not yet ripe for adjudication 

pursuant to the Supreme Court’s holding in Williamson County Regional Planning 

Comm’n v. Hamilton Bank of Johnson City, 473 U.S. 172 (1985).  Specifically, the 

nature of the harm suffered by Al Falah Center, if any, has not been and cannot be 

established until Al Falah Center files an application for a conditional use variance 

pursuant to N.J.S.A. § 40:55D-70(d)(3) and a final decision is made on that 

application. This argument is fully presented below.  (See Pt. I, below). 

STATEMENT OF THE ISSUES PRESENTED FOR REVIEW 
 

1. Whether the District Court erred in concluding it had subject matter 

jurisdiction over this case where, in violation of Williamson County Regional 

Planning Comm’n v. Hamilton Bank of Johnson City, 473 U.S. 172 (1985), it 

considered the validity of Ordinance 11-03 even though the extent that the 

Ordinance limits development of Al Falah Center’s property, if at all, is not known 
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because Al Falah Center failed to apply for the variance required by the Ordinance.    

(JA12, 16, 21, 26, 38-39, 41). 

2. Whether the District Court abused its discretion in granting Al Falah 

Center’s application for a preliminary injunction.  (JA 38-39, 41). 

STATEMENT OF THE CASE 
 

This matter arises out the desire of the Al Falah Center to construct a house 

of worship within a residential zone in the Township of Bridgewater.  In the Fall of 

2010, the Al Falah Center entered into a contract to purchase a site contingent upon 

obtaining the necessary government approvals.  The site, an abandoned banquet 

hall property (the “Property”) in a residential neighborhood in the Township, could 

be turned into a mosque without a variance but still required other certain other 

land use approvals.  (JA6).   

In January of 2011, the Al Falah Center filed an application seeking 

preliminary site plan and conditional use approval from the Township Planning 

Board to construct a mosque and religious and community center.  (JA7).  On 

March 14, 2011, during the pendency of the Al Falah Center’s application, the 

Township’s land use laws were amended by the passage of Ordinance 11-03.  

(JA10).  It thus became necessary for Al Falah Center to seek and obtain a 
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conditional use variance from the Township Zoning Board pursuant to New Jersey 

state municipal land use law prior to constructing the mosque.  Id.. 

Al Falah Center never sought the variance mandated by Ordinance 11-03.  

(JA14 n.5; JA3308 (91:8-16)).   

Instead, on April 26, 2011 it brought this action.  (JA57).  It alleged that: its 

First and Fourteenth Amendment rights were violated, that its New Jersey 

constitutional rights were violated, and that the defendants, by passing Ordinance 

11-03 and making the Al Falah Center obtain a variance, violated the Religious 

Land Use and Institutionalized Persons Act (“RLUIPA”).  (JA10-11).  Finally, the 

Al Falah Center alleged a variety of violations of New Jersey statutory laws.  

(JA11). 

On May 18, 2011, an Amended Complaint was filed which the defendants 

moved to dismiss on June 3, 2011.  (JA59, 60).  That motion was denied without 

prejudice because the District Court determined that it was “not ripe for 

adjudication” at that time.  (JA62). 

On May 24, 2011, the Al Falah Center moved for a preliminary injunction.  

(JA59).  On November 11, 2011 that pending motion was suspended by order of 

Case: 13-4267     Document: 003111512466     Page: 13      Date Filed: 01/21/2014



 
 
 

 
6 

 
3058326-1 
 

the District Court to permit settlement talks to proceed.  (JA63).  On February 29, 

2012, the Al Falah Center’s motion was terminated without prejudice.  (JA64).   

A Rule 16 Conference was held on May 31, 2012 and discovery was 

commenced.  (JA65).  On August 31, 2012, a Second Amended Complaint was 

filed.  (JA67, 73).   

On October 10, 2012, the Township moved for summary judgment and the 

Al Falah Center moved for a preliminary injunction.  (JA68).  The District Court 

held oral argument on November 13, 2012.  (JA70).  On September 30, 2013 the 

District Court issued an opinion denying the Township’s motion for summary 

judgment in main part and granting the Al Falah Center’s motion for a preliminary 

injunction.  (JA3-4).  The District Court entered an Order on the preliminary 

injunction requiring the Township to consider the application specific to the Al 

Falah Center without reference to Ordinance 11-03.  Id.  The Order neither voided 

nor nullified Ordinance 11-03.  Id.   

This joint appeal was timely filed from the District Court’s grant of the 

preliminary injunction.  (JA1). 
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STATEMENT OF THE FACTS RELEVANT TO THE ISSUES 
PRESENTED FOR REVIEW 

 
The Township is, as Plaintiff recognizes, home to over 20 houses of worship 

for diverse religions.  (JA5266-5287; JA3274 (104:3-7)).  Plaintiff’s members 

worship and conduct other religious activities in the Township of Bridgewater.  

(JA3280 (17:20-18:4); JA3320 (17:20-25, 25:7-16); JA3385 (17:2-21)).  

On January 6, 2011 Plaintiff, through Chughtai Foundation, filed an 

application for preliminary site plan and conditional use approval with the 

Township Planning Board.  The Chughtai Foundation proposed to use the former 

Redwood Inn, a defunct catering establishment and prior non-conforming use 

under the zoning plan, as a mosque, grammar school, and religious center.  

(JA3303).   

Among other things, Al Falah intended to use the property for:  

 Daily and weekly prayers,  

 Holiday services, 

 Weekend religious education,  

 Community services and activities,  

 A daycare center, and 
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 A K-8th grade private grammar school.1 

Id.  Al Falah Center intended for its mosque to serve worshippers from 

Bridgewater and surrounding communities.  Al Falah Center intended that its 

various services and activities would draw from a wide-range of surrounding 

towns.  (JA3297).  The center did not intend, of course, to turn away any 

worshippers.  Id.   

 The zoning district in which the former Redwood Inn is located in a zoning 

district that is distinctly residential.  The Property is surrounded by residential 

development and there are no non-residential uses.  (JA3330 (161:20-24); JA3331 

(259:19-260:9)). 

When the Chughtai Foundation submitted the application, houses of worship 

were permitted in residential zones without the need to obtain variances.  This still 

meant that the application required review, and preliminary site plan and 

conditional use approval in order to proceed.  

                                                
1 Al Falah Center subsequently dropped the school from its plans, but this did not 
alter the required approvals.  (JA3300). 

Case: 13-4267     Document: 003111512466     Page: 16      Date Filed: 01/21/2014



 
 
 

 
9 

 
3058326-1 
 

During the pendency of the Chughtai Foundation’s application, the Planning 

Board directed the Township Planner to prepare a re-examination report of the 

Township’s zoning laws.   

The report, among other things, recommended locating houses of worship, 

schools, country clubs, and other assembly uses in the residential zone subject to a 

condition that they be located on a variety of major roadways such as County and 

State roads.  (JA2439).  This provided eighty miles of lot frontage on which such 

assembly uses could be located without a variance.  Id.  The recommendation 

would not create any per se prohibition on houses of worship or other assembly 

uses, but limited the locations in which houses of worship and other assembly uses 

would be permitted as of right without obtaining a variance.  Id.  In other locations, 

the effect of the recommendation would require an applicant seeking to build a 

house of worship, or other assembly use, to obtain a conditional use variance 

pursuant to N.J.S.A. § 40:55D-70(d)(3) in order to proceed.  Id. 

The Township Planner’s recommendation was based upon the recognition 

that assembly uses, including houses of worship, can potentially draw people from 

a wide geographic area and that concentrating many visitors in a single location 

could impair the intent of the Master Plan and zoning ordinance in establishing 
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residential zones.  (JA2438).  The Township Planner recognized that such 

assembly uses, and houses of worship in particular, have changed over time.  

(JA2438-2439).  Modern houses of worship “no longer serve only the small 

neighborhood community” but may “serve the residents of the county” or even 

larger regions.  Id.  Further, timeframes associated with use are no longer limited to 

the weekends but a “stretch throughout all days of the week, during day and 

evening hours.”  Id.  Finally, modern houses of worship often offer child care, 

schools, banquets, and community centers – in addition to the more traditional 

worship, social, and cultural activities.  Id. 

The intent of the Planner’s recommendation was to place such uses in 

locations with ready access to major thoroughfares and to “assure preservation and 

maintenance of a strong residential neighborhood character.”  Id.   

This recommendation was consistent with authoritative planning sources 

which confirmed changes in the ways houses of worship are used and the 

appropriate response to such more complex uses was to place them on a major road 

to act as a transition between purely residential areas and non-residential areas.  

Specifically, the Planner identified that:  
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In previous years, churches drew primarily from the neighborhood in 
which they were found. Today, the area they serve may be 
considerably larger. Care should be taken in drafting any Ordinance 
regulating places of worship to insure they do not become nuisances.  
 
While such uses may be desirable in residential areas, conditional use 
controls on lot size, parking, set backs and buffering may be 
appropriate to avoid adverse neighborhood impacts.  Depending on a 
facility’s size and outreach, its specific location should be controlled - 
for example, frontage on a major road or location as a transitional use 
between a residential and non-residential zone.  
 

(JA2290-2291 (quoting Harvey S. Moskowitz & Carl G. Lindbloom, Rutgers 

University Center for Urban Policy Research, The Latest Illustrated Book Of 

Development Definitions 279 (2004)). 

The Township Council adopted the Planner’s recommendation and 

introduced it into the legislative process on February 17, 2011.  The Township 

Council, based on the Planner’s recommendation, also had an interest in driving 

substantial growth and large-scale uses towards the area of the Township that, 

together with Raritan and Somerville, is a “Designated Regional Center” under 

state law.  (JA2447).  This type of growth focuses development and protects green 

space and residential uses from sprawl.  (JA2446-2447).  

From February 2011 through March 2011, a proposed ordinance based on 

the Planner’s recommendation went through the legislative process (including the 
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required public hearing) and was adopted on March 14, 2011.  (JA1449).  

Ordinance 11-03 became effective April 6, 2011.  (JA1452).   

Ordinance 11-03 seeks to better regulate assemblage impact on the 

residential character of neighborhoods; it does not prohibit houses of worship in 

any zone of the Township.  (JA1449).  And, as Al Falah Center admits, Ordinance 

11-03 does not create a per se bar prohibiting the Plaintiff from building a mosque 

and religious center on the Property.  (JA3281 (136:16-137:10)).  Rather, as 

applied to Al Falah Center’s application, the Ordinance requires the Al Falah 

Center to seek a conditional use variance pursuant to N.J.S.A. 40:55D-70(d)(3) 

(commonly known as a “(d)(3) variance”) from the Township’s Zoning Board of 

Adjustment.  (JA 14 n.5; JA3281 (136:16-137:1); JA3309 (111:3-112:21)). 

Al Falah Center’s attorney recognized that the effect of the Ordinance was 

that obtaining a “conditional use variance” would be necessary to construct the 

mosque and center.  (JA3248; JA3308 (90:4-92:4)). 

Al Falah did not apply for the variance but instead filed this lawsuit 

challenging Ordinance 11-03 as invalid both facially and as applied to its 

application.  (JA3308 (90:4-91:16)). 
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Plaintiff has admitted that no Defendant or other representative of the 

Township has made any anti-Muslim or discriminatory statements.  (JA3273 

(54:23-55:2); JA3283-3284 (142:11-145:3); JA3292 (59:13-61:17); JA3315-3316 

(72:12-74:23)).  

The Zoning Board which would have decided Al Falah Center’s application 

for a (d)(3) variance is an independent, quasi-judicial body.  The Zoning Board has 

never been a defendant in this action and none of its members have ever been 

named in this action.  (JA73).  Further, no one who holds elective office or is 

employed by the municipality may serve on the Zoning Board.  N.J.S.A. 40:55D-

69. 

STATEMENT OF RELATED PROCEEDINGS 
 

There are no related proceedings.  

STATEMENT OF THE STANDARD OF REVIEW 
 

This Court reviews “a district court's decision to grant a preliminary 

injunction under a three-part standard: findings of fact are reviewed for clear error, 

conclusions of law are evaluated under a plenary standard, and the ultimate 

decision to grant the preliminary injunction is reviewed for abuse of discretion.”  

N.J. Primary Care Ass'n v. State Dep't of Human Servs., 722 F.3d 527, 535 (3d 
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Cir. 2013) (citing Rogers v. Corbett, 468 F.3d 188, 192 (3d Cir. 2006)).  Further, 

“‘any determination that is a prerequisite to the issuance of an injunction . . . is 

reviewed according to the standard applicable to that particular determination.’”  

Southco, Inc. v. Kanebridge Corp., 258 F.3d 148, 150-51 (3d Cir. 2001) (quoting 

Am. Tel. & Tel. Co. v. Winback and Conserve Program, Inc., 42 F.3d 1421, 1427 

(3d Cir. 1994)).  Thus, this Court exercises “plenary review over the District 

Court's conclusions of law and its application of the law to the facts.’”  Southco, 

258 F.3d at 151 (quoting Duraco Prods., Inc. v. Joy Plastic Enters., Ltd., 40 F.3d 

1431, 1438 (3d Cir. 1994)). 

In this matter, the initial legal question of whether the district court had 

subject matter jurisdiction is subject to de novo review.  In re W.R. Grace & Co., 

591 F.3d 164, 170 n.7 (3d Cir. 2009) (holding that “[w]hether subject matter 

jurisdiction exists is a question of law, and thus our standard of review is de 

novo."). 

SUMMARY OF THE ARGUMENT 
 

Federal courts only have jurisdiction over claims that are ripe.  Cognizant of 

federalism principles, the Supreme Court of the United States has developed 

specific ripeness requirements for land use disputes because they are matters of 
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local concern that are more aptly suited for local resolution.  Williamson County, 

473 U.S. 172 (1985); Murphy v. New Milford Zoning Comm’n, 402 F.3d 342, 350 

(2d Cir. 2005); Taylor Inv., Ltd. v. Upper Darby Twp., 983 F.2d 1285, 1290 (3d 

Cir. 1993).  The Court’s “cases uniformly reflected an insistence on knowing the 

nature and extent of permitted development before adjudicating the 

constitutionality of the regulations that purport to limit it.”  MacDonald, Sommer 

& Frates v. Yolo County, 477 U.S. 340, 351 (1986).     

Here, it is undisputed that Al Falah Center never applied for a variance from 

the effects of Ordinance 11-03.  (JA3308 (90:4-92:4)).  Upon the passage of 

Ordinance 11-03, New Jersey’s Municipal Land Use Law required Al Falah Center 

to obtain a (d)(3) conditional use variance in order to build a mosque on its 

property.  Id.; N.J.S.A. §40:55D-70(d)(3).   Because Al Falah Center never sought 

the required variance, the extent that Ordinance 11-03 limits development of Al 

Falah Center’s property, if at all, is not known.  Accordingly, the District Court 

lacked subject matter jurisdiction over Al Falah Center’s claims, and the 

preliminary injunction should be vacated.  Further, Al Falah Center’s claims 

should be dismissed.  
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Second, even if this matter were ripe, the preliminary injunction should not 

have been granted because the record, which did not include an evidentiary hearing 

to determine the credibility of the witnesses, does not satisfy the “particularly 

heavy burden” necessary for the issuance of a mandatory injunction that alters the 

status quo.  Based solely on a review of the motion record, the District Court 

disregarded the legitimate planning rationale underpinning Ordinance 11-03, 

erroneously concluded that the ordinance prevented the establishment of a mosque, 

and entered an injunction altering the status quo while simultaneously 

acknowledging the existence of disputed issues of fact regarding the Township’s 

alleged discriminatory intent.  Similarly, the District Court abused its discretion in 

finding that the Al Falah Center was irreparably harmed and failed to properly 

balance the equities in deciding to grant the preliminary injunction.  

ARGUMENT 
 

I. AL FALAH CENTER’S CLAIMS ARE NOT RIPE AND MUST BE 
DISMISSED FOR LACK OF SUBJECT MATTER JURISDICTION.  

Al Falah Center’s claims are not ripe under Williamson County because it 

did not submit an application for a (d)(3) conditional use variance and, as a result, 

the extent that Ordinance 11-03 limits development of Al Falah Center’s property, 

Case: 13-4267     Document: 003111512466     Page: 24      Date Filed: 01/21/2014



 
 
 

 
17 

 
3058326-1 
 

if at all, is not known.  (JA3308 (90:4-92:4)).  The District Court erred as a matter 

of law because it did not have subject matter jurisdiction when it entered the 

preliminary injunction.  The order granting the injunction should be vacated, and 

the case should be dismissed for lack of subject matter jurisdiction. 

A. Questions of Subject Matter Jurisdiction are Reviewed De Novo. 

Ripeness concerns raised pursuant to Williamson County go to the subject 

matter jurisdiction of the Court.  Stern v. Halligan, 158 F.3d 729, 734 (3d Cir. 

1998).  This Court reviews the question of subject matter jurisdiction de novo.  In 

re W.R. Grace & Co., 591 F.3d at 170 n.7.   

B. Subject Matter Jurisdiction and Ripeness in the Context of Land 
Use Disputes 

Article III of the Constitution limits federal court jurisdiction to “Cases” and 

“Controversies.”  Federal courts enforce the case-or-controversy requirement 

through several justiciability doctrines.   Allen v. Wright, 468 U.S. 737, 750 (1984); 

Coastal Outdoor Adver. Group, LLC v. Twp. of Union, 676 F. Supp. 2d 337, 344 

(D.N.J. 2009), aff’d, 402 Fed. Appx. 690 (3d Cir. 2010).  One of those doctrines is 

ripeness.  See Toll Brothers, Inc. v. Township of Readington, 555 F.3d 131, 137 (3d 

Cir. 2009).  “Its basic rationale is to prevent the courts, through avoidance of 

premature adjudication, from entangling themselves in abstract disagreements."  
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Abbott Lab. v. Gardner, 387 U.S. 136, 148 (1967), abrogated on other grounds, 

Califano v. Sanders, 430 U.S. 99 (1977); Taylor Inv., Ltd. v. Upper Darby 

Township, 983 F.2d 1285, 1290 (3d Cir.), cert. denied, 510 U.S. 914 (1993); 

Armstrong World Inds. v. Adams, 961 F.2d 405, 411 (3d Cir. 1992).  

Williamson County’s  ripeness requirements are based on a consideration of 

the equities.  See Murphy, 402 F.3d at 347.  Determining whether a case is ripe 

generally requires a Court to “evaluate both the fitness of the issues for judicial 

decision and the hardship to the parties of withholding court consideration.”  See 

Abbott Labs., 387 U.S. at 149; Birdman v. Office of the Governor, 677 F.3d 167, 

173 (3d Cir. 2012).  The “fitness of the issues for judicial decision” prong of a 

ripeness inquiry “recognizes the restraints Article III places on federal courts” and 

“requires a weighing of the sensitivity of the issues presented and whether there 

exists a need for further factual development.”  Murphy, 402 F.3d at 347.  On the 

other hand, the “hardship to the parties” prong “injects prudential considerations 

into the mix, requiring [a court] to gauge the risk and severity of injury to a party 

that will result if the exercise of jurisdiction is declined.” Id. 

In addition to the issues of subject matter jurisdiction it implicates, 

Williamson County and its progeny also implicate fundamental federalism issues.  
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See Raines v. Byrd, 521 U.S. 811, 818 (1997) (There is “[n]o principle … more 

fundamental to the judiciary’s proper role in our system of government than the 

constitutional limitation of federal-court jurisdiction to actual cases or 

controversies.”); Toll Bros., 555 F.3d at 137 (“In cases involving state or local 

government,” the case or controversy limit on federal jurisdiction also “serves to 

protect and preserve the principle of dual sovereignty embedded in our founding 

charter.”).  This Court has expressly noted that “[t]here is much at stake in the task 

of ensuring proper jurisdictional bases for each and every claim -- particularly 

when courts are called upon to review a state or local legislative enactment.”  

Storino v. Borough of Pt. Pleasant Beach, 322 F.3d 293, 300 (3d Cir. 2003).  This 

is because “zoning laws and their provisions, long considered essential to effective 

urban planning, are peculiarly within the province of state and local legislative 

authorities.” See Warth v. Seldin, 422 U.S. 490, 508 n. 18 (1975); Storino, 322 

F.3d at 300. 

For these reasons, Williamson County’s finality rule has been extended 

beyond Fifth Amendment takings cases to challenges to land use decisions arising 

under the Fourteenth Amendment, RLUIPA, and the First Amendment.  See 

Guatay Christian Fellowship v. County of San Diego, 670 F.3d 957, 980 (9th Cir. 
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2011), cert. denied, 133 S. Ct. 423 (2012) (RLUIPA claim); Miles Christi 

Religious Order v. Twp. of Northville, 629 F.3d 533, 541-42 (6th Cir. 2010), cert. 

denied, 131 S. Ct. 3071 (2010) (RLUIPA and First Amendment claims); 

Congregation Anshei Roosevelt v. Planning & Zoning Bd. of Roosevelt, 338 Fed. 

Appx. 214, 2009 U.S. App. LEXIS 16266 (3d Cir. July 29, 2009) (RLUIPA 

claim); Murphy, 402 F.3d at 350 (RLUIPA and First Amendment claims).  This 

Court and other Circuits have also applied Williamson County’s finality rule to 

Equal Protection challenges to land use decisions. See Grace Cmty. Church v. 

Lenox Twp., 544 F.3d 609, 618 (6th Cir. 2008) (RLUIPA and Equal Protection 

claims); Taylor Inv., 873 F.2d at 1294-95 (Equal Protection claim); Unity Ventures 

v. County of Lake, 841 F.2d 770, 774-76 (7th Cir. 1988), cert. denied, 488 U.S. 891 

(1988) (Equal Protection claim).  Thus, Williamson County applies to all of Al 

Falah Center’s claims in this matter. 

C. The District Court Misapplied County Concrete 

Here, the District Court erred by issuing a preliminary injunction enjoining 

the enforcement of Ordinance 11-03.  In doing so, the District Court, relying upon 

the reasoning of Williamson County, recognized that Al Falah Center’s as-applied 

claims were “not ripe for judicial review since the Plaintiff has not sought a 
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variance.” (JA14 n.5).  The District’s Court’s holding that the as-applied claims 

were not ripe was correct because “where the regulatory regime offers the 

possibility of a variance from its facial requirements, a landowner must go beyond 

submitting a plan for development and actually seek such a variance to ripen his 

claim.”  Suitum v. Tahoe Regional Planning Agency, 520 U.S. 725, 736-37 (1997) 

(glossing Hodel v. Va. Surface Mining & Reclamation Ass’n, 452 U.S. 264 

(1981)). 

Nevertheless, the District Court erroneously relied upon County Concrete 

Corp. v. Twp. of Roxbury, 442 F.3d 159 (3d Cir. 2006), for the proposition that, in 

a “facial challenge” to a land use ordinance, injunctive relief can be issued without 

a judicial determination that the ordinance is invalid across all applicants and all 

applications.  (JA14).  County Concrete does not stand for such a proposition.  If it 

did, County Concrete would not comport with United States v. Salerno which held 

that a successful facial challenge requires the challenger to “establish that no set of 

circumstances exists under which the Act would be valid.”  481 U.S. 739, 745 

(1987); see also, Brown v. City of Pittsburgh, 586 F.3d 263, 269 (3d Cir. 2009).  

Al Falah Center, recognizing that invalidation of Ordinance 11-03 was a 

necessary predicate to the relief that it sought, requested a preliminary injunction 
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declaring “Ordinance 11-03 void and enjoining Defendants from enforcing it” and 

requiring Al Falah Center’s application to be decided by the Planning Board under 

the zoning law in effect at the time the application was submitted.  (JA107) 

(emphasis added).  The District Court, however, declined to invalidate Ordinance 

11-03 but, in violation of precedent, nonetheless issued an injunction that mandates 

that the Defendants ignore Ordinance 11-03 and consider Al Falah Center’s 

conditional use and site plan application as if Al Falah Center had won its as 

applied challenge.  (JA4); see Salerno, 481 U.S. at 745; Brown, 586 F.3d at 269.  

The District Court suggested that County Concrete created a standard that 

permitted this unique result.  This is not the case.  While this Court stated that the 

claims in County Concrete were ripe because there was “no question … about how 

the regulations at issue [applied] to the particular land in question,” this Court did 

not grant the District Court a license to engage in speculative factual “resolutions” 

of hypothetical variance applications.  County Concrete, 442 F.3d at 167; see also, 

Suitum, 520 U.S. at 739.   

This Court’s decision in County Concrete is a finding about futility and not 

about distinguishing between as applied and facial challenges to land use laws.  

County Concrete involved a radical change of zoning from industrial to low-
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density residential use: County Concrete had operated a sand and gravel mining 

business for 20 years when its properties were rezoned from industrial to “RR 

Rural Residential” and “OS Open Space.”  See County Concrete Corp. v.  Twp. of 

Roxbury, 2009 U.S. Dist. LEXIS 2578, at *3-*4 (D.N.J. March 30, 2009).  As a 

result of rezoning, a sand and gravel mining use that had been operating for 20 

years became a prohibited use, and County Concrete would have had to obtain a 

(d)(1) use variance to continue its operations.  See N.J.S.A. §40:55D-70(d)(1) 

(setting forth criteria for obtaining a variance for “a use or principal structure in a 

district restricted against such use of principal structure”).  If County Concrete had 

submitted an application for a (d)(1) use variance, the Roxbury Zoning Board of 

Adjustment would have been prohibited by law from granting a variance because 

such a decision would have improperly usurped the authority of the Roxbury Town 

Council.  See Feiler v. Fort Lee Bd. of Adjustment, 240 N.J. Super. 250, 255 (App. 

Div. 1990), certif. denied, 127 N.J. 325 (1991) (reversing grant of use and bulk 

variances which allowed the construction of high-density residential towers in a 

district zoned for two-family detached homes); see also, Kinderkamack Road 

Assoc. LLC v. Mayor and Council of Borough of Oradell, 421 N.J. Super. 8, 12 
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(App. Div. 2011) (“use variances may be granted only in exceptional 

circumstances”). 

Thus, in light of the unusual circumstances of County Concrete, the finality 

rule of Williamson County did not apply because the extent that the zoning 

ordinance limited development of County Concrete’s properties was definitively 

known.  See MacDonald, 477 U.S. at 351; see also, Suitum, 520 U.S. at 739 

(holding that because local land use board had no discretion over how landowner 

could use her property “no occasion exists for applying Williamson County’s 

[finality] requirement”).  In order to obtain a (d)(1) use variance, County Concrete 

would have had to demonstrate “special reasons” and also would have been 

obliged to satisfy an “enhanced quality of proof” by securing "clear and specific 

findings by the board of adjustment that the variance sought [was] not inconsistent 

with the intent and purpose of the master plan and zoning ordinance."  See Medici 

v. BPR Co., 107 N.J. 1, 21-22 (1987); Kinderkamack, 421 N.J. Super. at 12-13.  

Quite logically, the Roxbury Board of Adjustment could not have made a factual 

finding that a sand and gravel mining operation would not substantially impair 

Roxbury’s Master Plan and zoning ordinance when the properties had just been 

rezoned from industrial to low density residential.  See Price v. Himeji, LLC, 214 

Case: 13-4267     Document: 003111512466     Page: 32      Date Filed: 01/21/2014



 
 
 

 
25 

 
3058326-1 
 

N.J. 263, 285 (2013) (a zoning board of adjustment “may not, in the guise of a 

variance proceeding, usurp the legislative power reserved to the governing body of 

the municipality to amend or revise the [zoning] plan”). 

The unique facts surrounding futility that gave rise to County Concrete are 

not found in this case and thus County Concrete was inapplicable.  

D. The Appropriate Application of Williamson County to the Type of 
Variance at Issue Here Requires Dismissal 

Unlike the ordinance in County Concrete, the nature and extent that 

Ordinance 11-03 limits development on Al Falah Center’s property, if at all, is not 

known because an application for a (d)(3) conditional use variance for Al Falah 

Center’s mosque, which as a matter of law is an inherently beneficial use, has 

never been submitted.  (JA3248; JA3308 (90:4-92:4)); House of Fire Christian 

Church v. Zoning Bd. of Adjustment of Clifton, 379 N.J. Super. 526, 535 (App. 

Div. 2005).   

Further, as recognized by Plaintiff’s land use attoney, a (d)(3) variance is a 

very different type of variance than was at issue in County Concrete.  (JA3309 

(112:16-21)).  “[T]he proofs required for a (d)(3) conditional use variance are 

notably less stringent” than the proofs required for a (d)(1) use variance because a 
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conditional use by definition is not a prohibited use.  See CBS Outdoor, Inc. v. 

Borough of Lebanon, 414 N.J. Super. 563, 580 (App. Div. 2010); see also, 

Coventry Square, 138 N.J. at 287; Grubbs v. Slothower, 389 N.J. Super. 377, 386 

(App. Div. 2007). 

Thus, an automatic denial of an application for a (d)(3) conditional use 

variance would not and could not have been a fait accompli as the District Court 

erroneously concluded in a mere footnote.  (JA47 n.10).  If Al Falah Center had 

filed an application for the (d)(3) variance required by Ordinance 11-03, the 

stringent special reason standards for obtaining a (d)(1) use variance (as was 

applicable in County Concrete) would not have been relevant.  (JA3309 (112:16-

21)); TSI East Brunswick, LLC v. Zoning Bd. of Adjustment of E. Brunswick, 215 

N.J. 26, 43 (2013) (holding that enhanced quality of proofs standard required under 

Medici for evaluation of the negative criteria in consideration of a (d)(1) use 

variance has no application to an application for a (d)(3) variance); Coventry 

Square, Inc. v. Westwood Zoning Bd. of Adjustment, 138 N.J. 285, 287 (1994) 

(holding that proof of special reasons for a (d)(3) variance must only be “sufficient 

to satisfy the board of adjustment that the site proposed for the conditional use … 
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continues to be an appropriate site for the conditional use notwithstanding the 

deviations from one or more conditions imposed by the ordinance.”).   

Further, the review of any application submitted by Al Falah Center would 

have been circumscribed by the standards established by Sica v. Bd. of Adjustment 

of Wall, 127 N.J. 152 (1992), which would have required the Board of Adjustment 

to, among other things, treat the mosque proposed by Al Falah Center as an 

“inherently beneficial use” and consider whether any potential detrimental effects 

resulting from the use of the property could have been mitigated through the 

imposition of reasonable conditions.  See Medical Center at Princeton v. Twp. of 

Princeton Zoning Bd., 343 N.J. Super. 177, 200 (App. Div. 2001); Omnipoint 

Comm., Inc. v. Bd. of Adjustment of Twp. of Bedminster, 337 N.J. Super. 398, 415 

(App. Div.), certif. denied, 169 N.J. 607 (2001).  

The District Court’s determination that applying for a (d)(3) variance would 

have been futile was based on an incorrect standard and pure conjecture.  (JA47 

n.10).  To get there, the District Court erroneously concluded that the enhanced 

quality of proofs standard required under Medici would have been applicable to a 

(d)(3) variance application submitted by Al Falah Center.  Id. (stating that Plaintiff 

“would have to establish that the proposed use would not impair the intent of the 
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zoning ordinance” and “would likely be unable to establish that its proposed 

mosque would not upset the purpose of the Ordinance.”).  New Jersey law, 

however, is clear that “the enhanced quality of proofs standard has no application 

in the evaluation of an application for a conditional use variance.”  TSI, 215 N.J. at 

43.  Further, a use that is deemed “ inherently beneficial” as a matter of state law -- 

like the mosque proposed by Al Falah Center -- “presumptively satisfies the 

positive criteria[,] and the negative criterion that the use will not substantially 

impair the intent and the purpose of the zone plan and zoning ordinance[.]”  Salt & 

Light Co. v. Willingboro Twp. Zoning Bd. of Adjustment, 423 N.J. Super. 282, 287 

(App. Div. 2011), certif. denied, 210 N.J. 108 (2012) (internal quotations omitted). 

Failing to recognize the standards governing “inherently beneficial uses” and 

(d)(3) conditional use variances, the District Court then went on to determine that 

filing a variance application by Al Falah Center would have been futile because the 

grant of any variance could have been appealed to the allegedly discriminatory 

Township Council pursuant to N.J.S.A. § 40:55D-70(d).  (JA47).  This, however, 

is not the legal standard.  Vision Church v. Vill. of Long Grove, 468 F.3d 975, 990-

91 (7th Cir. 2006), cert. denied, 522 U.S. 940 (2007) (rejecting argument that 

church need not have to apply for a special use permit on basis that Board’s 
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discretion was unbridled where “Board’s discretion [was] narrowly circumscribed 

by … the various factors to be considered … in addressing an application for a 

special use permit.”); see also, Wash. State Grange v. Wash. State Republican 

Party, 552 U.S. 442, 449 (2008) (“In determining whether a law is facially invalid, 

we must be careful not to go beyond the statute’s facial requirements and speculate 

about ‘hypothetical’ or ‘imaginary’ cases.”).   

The District Court thus implicitly reasoned that any grant of a (d)(3) 

variance would have inevitably been reversed because the Township Council had 

already concluded, through the enactment of Ordinance 11-03, that a mosque 

should not be permitted at the site.  (JA18 (wrongly stating that Ordinance 11-03 

“prevented the establishment of Al Falah Center’s mosque”); JA47 n.10 (stating 

that Plaintiff’s application was “fatally undermined by the enactment of Ordinance 

11-03” which “inferentially supports the assertion that Al Falah Center’s 

application was the ‘target’ of Ordinance 11-03”)).   

The District Court’s reasoning has no support in New Jersey land use law 

and improperly premises federal subject matter jurisdiction upon conjecture.  See 

Thomas v. Union Carbide Agr.  Prods., Co., 473 U.S. 568, 580-81 (1985) 

(explaining that a case is not ripe where contingent future events may not occur as 
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anticipated or may not occur at all); see also, TSI, 215 N.J. at 40; Coventry Square, 

138 N.J. at 297-98, Sica, 127 N.J. at 154-55.  The case should be dismissed for 

lack of subject matter jurisdiction. 

E. Al Falah Center’s RLUIPA Claims are not Ripe 

To sidestep Williamson County’s finality rule, Al Falah Center argued to the 

District Court that its RLUIPA claims presented a facial challenge to Ordinance 

11-03.  If Al Falah Center were truly asserting a facial challenge to Ordinance 11-

03, it would have attempted to show that the Ordinance could not be applied 

lawfully under any set of circumstances.  See Salerno, 481 U.S. at 745.  It would 

have sought “to vindicate not only [its] own rights but those of others who may 

also be adversely impacted by [Ordinance 11-03].”  See City of Chi. v. Morales, 

527 U.S. 41, 55 n. 22 (1999). 

Nowhere in its RLUIPA Substantial Burdens claim does Al Falah Center 

seek to vindicate the rights of others.  Al Falah Center’s RLUIPA Substantial 

Burdens claim could not have made this point any clearer:  

Defendants have deprived and continue to deprive Plaintiffs of their 
rights to free exercise of religion, as secured by RLUIPA, by 
imposing and implementing a land use regulation that places a 
substantial burden on their religious exercise without a compelling 
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governmental interest and without using the least restrictive means of 
achieving any result. 
 

(JA99 (¶ 107)).  As such, Al Falah Center’s RLUIPA Substantial Burdens claim is 

clearly an as-applied challenge to Ordinance 11-03.   

Even though it had determined that the as-applied claims were not ripe, the 

District Court determined that Al Falah Center was likely to succeed on the merits 

of its RLUIPA Substantial Burdens claim and issued a preliminary injunction.  

(JA14 n.5; JA45-48).  This incongruence in the District Court’s ruling 

demonstrates that there was never subject matter jurisdiction and denial of the 

injunction and dismissal of the case were required. 

F. Conclusion 

The extent that Ordinance 11-03 limits development on Al Falah Center’s 

property, if at all, is not presently known.  See Murphy v. New Milford Zoning 

Comm’n, 402 F.3d 342, 348 (2d Cir. 2005) (“only if a property owner has 

exhausted the variance process will a court know precisely how a regulation will 

be applied to a particular parcel.”).  Until the extent, if at all, that Ordinance 11-03 

limits development on Al Falah Center’s property is known, this Court and the 

District Court lack subject matter jurisdiction over this matter.  See Suitum, 520 
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U.S. at 736-37, Hodel, 452 U.S. at 297; see also Nuveen Municipal Trust v. 

Withumsmith Brown, P.C., 692 F.3d 283, 293 (3d Cir. 2012) (court should hold 

that it lacks jurisdiction when there are doubts regarding jurisdiction). 

II. THE DISTRICT COURT ABUSED ITS DISCRETION IN ISSUING 
THE PRELIMINARY INJUNCTION. 

This Court examines the following factors in determining whether a 

preliminary injunction should be issued: “(1) the likelihood that the moving party 

will succeed on the merits; (2) the extent to which the moving party will suffer 

irreparable harm without injunctive relief; (3) the extent to which the nonmoving 

party will suffer irreparable harm if the injunction is issued; and (4) the public 

interest.”  McNeil Nutritionals, LLC v. Heartland Sweeteners, LLC, 511 F.3d 350, 

356-357 (3d Cir. 2007).  In this case, even if one assumes that the District Court 

had subject matter jurisdiction, the issuance of the preliminary injunction was an 

abuse of discretion. 

A. The District Court’s Decision is Reviewed for Abuse of Discretion 

This Court reviews the District Court’s grant of the preliminary injunction 

for abuse of discretion.  Dam Things from Denmark, a/k/a Troll Company ApS v. 

Russ Berrie & Company, Inc., 290 F.3d 548, 556 (3d Cir. 2002).  Here, the district 

court abused that discretion, and the preliminary injunction should be vacated. 
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B. The District Court Abused its Discretion in Failing to Hold an 
Evidentiary Hearing and in Speculating that the Defendants 
Would Have Denied a Variance and Appeal 

A district court must set forth the basis for its grant of a preliminary 

injunction.  F.R.Civ.Pro. 52(a).  Such a statement informs the parties of the 

rationale for the order, “defin[es] for future cases the precise limitations of the 

issues and the determination thereon,” and is “an important factor in the proper 

application of the doctrines of res judicata and estoppel by judgment.”  Fed. R. 

Civ. P. 52(a) advisory committee note.  Furthermore, it “assist[s] the appellate 

courts in fulfilling [their] our review function.”  Danny Kresky Enterprises Corp. v. 

Magid, 716 F.2d 206, 215 (3d Cir. 1983). 

Here the District Court twice abused its discretion in its fact-finding that any 

application for a variance pursuant to Ordinance 11-03 or any appeal from a denial 

of the variance would have been futile.  (JA47 n.10).  First, the District Court 

failed to hold an evidentiary hearing even though the credibility of the witnesses 

was at issue.  Second, the District Court’s fact-finding, predicated upon 

assumptions about how individuals in municipal government would act, was 

improperly speculative.  Id. 
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1. An Evidentiary Hearing was Required 

This Court has explained that “a preliminary injunction may issue on the 

basis of affidavits and other written evidence, without a hearing, if the evidence 

submitted by both sides does not leave unresolved any relevant factual issue.”  

Williams v. Curtiss-Wright Corp., 681 F.2d 161, 163 (3d Cir. 1982) (citing 

Drywall Tapers, Local 1974 v. Operative Plasterers, 537 F.2d 669 (2d Cir. 

1976); International Electronics Corp. v. Cline, 330 F.2d 480 (3d Cir. 1964); 11 C. 

Wright & A. Miller, Federal Practice and Procedure § 2949 (1973 & Supp. 1982)).  

In contrast, where the relevant facts are in dispute, a “district court cannot issue a 

preliminary injunction that depends upon the resolution of disputed issues of fact 

unless the court first holds an evidentiary hearing.”  Elliott v. Kiesewetter, 98 

F.3d 47, 53 (3d Cir. 1996) (emphasis added).  

In this matter, the District Court itself recognized that there were disputed 

facts, including a full section of such facts in the opinion.  (JA11-14).  Many of 

these disputed facts went to the heart of the preliminary injunction.  For example, 

the District Court recognized that the Township submitted evidence confirming 

that Al Falah Center’s application for a variance would not be futile.  Further, even 

if the (d)(3) conditional use variance were denied by the Planning Board it would 
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be subject to a good faith de novo review by the Township Council.  (JA12).  Al 

Falah Center disputed this position, arguing that both the application for the 

required variance and any subsequent appeal would be futile.  Id.   

The District Court accepted that “Al Falah [Center] has not sought a 

variance because the ultimate decision makers on appeal are the council against 

whom allegations of discrimination are the subject of this action.”  (JA47).  

Further, the District Court specifically stated that “it agreed” with Al Falah 

Center’s surmise that it “would likely be unable to establish that its proposed 

mosque would not upset the purpose of the Ordinance.”  (JA47 n.10).   

Nevertheless on a motion for preliminary injunction in which the 

motivations of the actors are subject to credibility assessments, the District Court 

disregarded the Township’s assertions that the evidence showed the process would 

be fairly and even-handedly applied.  (JA331 (120:3-20)) (setting out that Plaintiff 

was in possession of no evidence of any kind showing that the Defendants had 

prejudged the possible variance application).  The District Court was required to 

read the facts favorably to Al Falah Center when considering the Township’s 

Motion for Summary Judgment, but on Al Falah Center’s affirmative Motion for a 

Preliminary Injunction the District Court abused its discretion when it assumed that 
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if it had undertaken the requisite fact-finding, that fact-finding would have 

supported Al Falah Center’s assertions that the elected officials of the Township 

would have been arrayed against it. 

2. The District Court’s Determination was Speculative 

The District Court’s decision to agree with Al Falah Center’s guess that it 

would not have been given a fair hearing at either a variance hearing or at a 

subsequent appeal was not appropriate fact-finding.  (JA47 n.10).  This Court has 

stated that “findings of fact, of course, turn on evidence, not on one's speculations 

about the issue.”  Pryor v. NCAA, 288 F.3d 548, 566 (3d Cir. 2002).  Here, there 

was no factual evidence presented that the variance process (with its legal right to 

appeal a denial) would have been futile.  Rather, Al Falah Center argued that 

futility could be presumed because some of the same natural persons who voted in 

favor of the passage of Ordinance 11-03 would be involved in the variance 

process.  (JA47; JA47 n.10).  This, however, is exactly the sort of speculation 

about future motivations of litigants that is not permitted to take the place of fact-

finding. 

The preliminary injunction entered below should be vacated. 
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C. The District Court Abused its Discretion in Finding that Al Falah 
Center was Likely to Succeed on the Merits of its Claims 

 In the proceedings below, Al Falah Center sought a mandatory injunction 

altering the status quo and, therefore, bore a particularly heavy burden in 

demonstrating its necessity.  See Bennington Foods LLC v. St. Croix Renaissance, 

Group LLP, 528 F.3d 176, 179 (3d Cir. 2008); Acierno v. New Castle County, 40 

F.3d 645, 653 (3d Cir. 1994).   

 In doing so, the District Court failed to give appropriate consideration to the 

Township’s position that Ordinance 11-03 was grounded on a sound planning 

rationale that was intended to locate houses of worship and other assemblages on 

roads which are better suited to the regional character of these assemblages.  See 

Village of Belle Terre v. Boraas, 416 U.S. 1, 9 (1974) (“a quiet place where yards 

are wide, people few, and motor vehicles restricted are legitimate guidelines in a 

land-use project addressed to family needs.”).  

 Before Al Falah Center submitted its site plan and conditional use 

application, Annual Reports from the Zoning Board of Adjustment (“ZBA”) to the 

Township Council and Planning Board documented incompatible uses which were 
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otherwise permitted in residential zones.  Specifically, the 2008 Annual Report 

advised: 

A house of worship is no longer just a church or temple with a 
clergy’s residence. Their role in the community has expanded 
considerably and the services which they offer the community [has] 
expanded ….  
 

(JA4879).  

Notably, the ZBA is not alone in making such observations.  This Court has 

observed “we do not believe land use planners can assume any more that religious 

uses are inherently compatible with family and residential uses” and “’[c]hurches 

may be incompatible with residential zones, as they bring congestion; they 

generate traffic and create parking problems; they can cause a deterioration of 

property values in a residential zone.’”  Congregation Kol Ami v. Abington Twp. 

Bd. of Commr’s, 309 F.3d 120, 143-44 (3d Cir. 2002) (citation omitted); see also, 

Joshua Engel-Yan & Brian Hollingsworth, P.Eng., Updating Parking 

Requirements to Address Evolving Place of Worship Trends, ITE Journal, Feb. 

2013, at 33 (“Over the past several decades, there has been significant growth in 

new religious groups combined with trends toward larger places of worship that 

have a range of uses and serve more dispersed congregations.”);  IBI Group, 
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Review of the City of Toronto Zoning Parking Standards for Places of Worship, 

City of Toronto, Ontario, Canada, 2009 (available at 

http://www.toronto.ca/zoning/pdf/parking_worship.pdf)  (over the past 15 to 20 

years, “[t]he average size of [places of worship] is increasing and there has been 

the emergence of mega-churches, or very large facilities that serve a larger, more 

regional population and combine a variety of uses[.]”) 

Similarly, in a report dated March 2, 2011, the Township Planner advised 

the Township Council that the planning rationale underpinning Ordinance 11-03 

was consistent with authoritative planning sources: 

In previous years, churches drew primarily from the neighborhood in 
which they were found. Today, the area they serve may be 
considerably larger. Care should be taken in drafting any Ordinance 
regulating places of worship to insure they do not become nuisances.  
 
While such uses may be desirable in residential areas, conditional use 
controls on lot size, parking, set backs and buffering may be 
appropriate to avoid adverse neighborhood impacts.  Depending on a 
facility’s size and outreach, its specific location should be controlled - 
for example, frontage on a major road or location as a transitional use 
between a residential and non-residential zone.  
 

(JA2290-2291 (quoting Harvey S. Moskowitz & Carl G. Lindbloom, Rutgers 

University Center for Urban Policy Research, The Latest Illustrated Book Of 

Development Definitions 279 (2004)).  

Case: 13-4267     Document: 003111512466     Page: 47      Date Filed: 01/21/2014



 
 
 

 
40 

 
3058326-1 
 

 In issuing the preliminary injunction, the District Court disregarded the 

legitimate planning rationale underpinning Ordinance 11-03 and erroneously 

concluded that it “prevented the establishment of Al Falah Center’s mosque[.]”  

(JA14).  To the contrary, Ordinance 11-03 only required Al Falah Center to make 

an application for a conditional use variance before the Zoning Board of 

Adjustment pursuant to N.J.S.A. §40:55D-70(d)(3).  (JA3308 (90:4-92:4)); TSI, 

215 N.J. at 40 (conditional use is not a prohibited use); Grubbs v. Slothower, 389 

N.J. Super. 377, 386 (App. Div. 2007) (same). 

 While the District Court apparently took issue with the enactment of 

Ordinance 11-03 during the pendency of Al Falah Center’s conditional use and site 

plan application, Al Falah Center had no constitutional or legal right to a particular 

procedure in order to obtain the appropriate approvals to construct its mosque.  See 

Crane v. Hahlo, 258 U.S. 142, 147 (1928) (“No one has a vested right in any given 

mode of procedure; and so long as a substantial and efficient remedy remains or is 

provided due process of law is not denied by a legislative change.”).   

Further, when Al Falah Center submitted its application to the Planning 

Board, New Jersey law permitted a municipality to change its zoning ordinance, 

even if the ordinance was amended in response to a particular application.  See 
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Manalapan Realty L.P. v. Tp. Comm. Of Tp. of Manalapan, 140 N.J. 366, 378-79 

(1995); Burns v. Hoboken Rent Leveling & Stabilization Bd., 429 N.J. Super. 435, 

447 n.5 (App. Div. 2013); House of Fire, 379 N.J. Super. at 541.  Al Falah 

Center’s land use attorney also recognized that the timing of the adoption of 

Ordinance 11-03 did not create any infirmity under New Jersey law and was 

procedurally appropriate.  (JA3307 (76:9-24)). 

 The record does not satisfy the “particularly heavy burden” necessary for the 

issuance of a mandatory injunction that alters the status quo.  See Acierno, 40 F.3d 

at 653; Punnett v. Carter, 621 F.2d 578, 582 (3d Cir. 1980).  Based solely on a 

review of the motion record, the district court abused its discretion in disregarding 

the legitimate planning rationale underpinning Ordinance 11-03, erroneously 

concluded that the ordinance prevented the establishment of a mosque, and entered 

an injunction altering the status quo while simultaneously acknowledging the 

existence of disputed issues of fact on the Township’s alleged discriminatory 

intent, and the alleged futility of Plaintiff making the required (d)(3) conditional 

use variance application. 
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D. The District Court Improperly Determined Al Falah Center 
Would be Irreparably Harmed 

The district court abused its discretion in finding that Al Falah Center was 

irreparably harmed based on its putative First Amendment injury.  (JA42-45).  

Neither Ordinance 11-03 nor any other action by the Defendants prevents Al Falah 

Center from exercising its religious rights today in the exact manner that it 

exercised them prior to the submittal of its application for development for 

conditional use and preliminary site plan on January 6, 2011.  

The District Court relied upon Opulent Life v. City of Holly Springs, 697 

F.3d 279 (5th Cir. 2012), for the proposition that any violation of RLUIPA 

constitutes irreparable harm to the religious applicant such that the applicant would 

have a substantial equity in an immediate injunction.  The better reasoned case for 

purposes of this matter is the Seventh Circuit’s decision in River of Life Kingdom 

Ministries v. Vill. Of Hazel Crest, 585 F.3d 364 (7th Cir. 2009), vacated and aff’d 

on reh’g on other grounds, 611 F.3d 367 (7th Cir. 2010) (en banc).  There, what 

was “[a]t stake . . . [was] the Church's ability to move forward with its plans to 

relocate to Hazel Crest, and to carry out its neighborhood redevelopment plans in 

the interim, while the case is pending in the district court.”  River of Life, 585 F.3d 
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at 374-75.  River of Life is thus identical to this matter in that in both cases the 

plaintiff sought a preliminary injunction that would permit it to move forward with 

plans to build a church building at a specific location.  Id.   

In River of Life, the Seventh Circuit assumed that the religious applicant 

would succeed on the merits of its claims and accepted its proofs on irreparable 

harm based on a showing that the its ministry of helping the poor was tied to 

constructing a building in a specific location.  But the Court still held that the 

balance of the equities favored denying the preliminary injunction.  Id. at 376-77.  

The Seventh Circuit reasoned that the balance of equities favored denying the 

preliminary injunction because the municipality had a very strong interest in its 

zoning scheme and the Church’s consideration of other properties suggested that 

its interest in the particular real property was not absolute, 

The Seventh Circuit appropriately rejected the church’s absolutist position 

that courts “should presume irreparable harm because [the Church] alleged a 

violation of RLUIPA, which protects the constitutional right of religious exercise 

in the land use context.”  Id.  While violations of the First Amendment are 

typically understood to constitute irreparable harm, the court reasoned that “the 

intersection between RLUIPA and the First Amendment is only partial.”  Id.  Thus, 
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River of Life instructs that a court “cannot presume that RLUIPA and First 

Amendment violations are one and the same.”  Id.  Rather, “a plaintiff alleging 

irreparable harm as a result of a RLUIPA violation must explain how the 

challenged law or regulation affects his religious exercise.”  Id.  

Here, Al Falah Center’s arguments vis-à-vis RLUIPA are much weaker than 

those posed by the applicant in River of Life.  Al Falah Center’s alleged injuries are 

completely divorced from the location in question; there is nothing about this 

particular property that makes it of special religious value to Al Falah Center.  For 

example, Al Falah Center’s concerns about being unable to hire a permanent Imam 

because they have no permanent mosque have nothing to do with this specific 

location -- rather, they are relevant to any location.  Indeed, Al Falah Center has 

admitted that this specific property had no religious significance to it.  (JA3285 

(171:7-23)).   

Further, the harm that Al Falah Center did identify and upon which the 

District Court relied -- the delay in seeking a variance -- is illusory.  Before 

Ordinance 11-03 was enacted Al Falah Center could not use the Property as a 

mosque because they had neither the necessary site plan and condition use 

approvals nor had they reconstructed the building and constructed the site 
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improvements.  After Ordinance 11-03 was enacted Al Falah Center could not use 

the Property as a mosque because they had neither the necessary variance, 

conditional use and site plan approval nor had they reconstructed the building and 

constructed the site improvements.   

In the end, Al Falah Center’s claims of injury are apparently predicated on 

an objection to being required to file an application for a (d)(3) conditional use 

variance.  Al Falah Center, however, has no constitutional or legal right to a 

particular procedure in order to obtain the appropriate approvals to construct its 

mosque.  Crane, 258 U.S. at 147.  Having to file an application for a (d)(3) 

conditional use variance is not tantamount to a denial of First Amendment rights.  

See Crane, 258 U.S. at 147; see also House of Fire, 379 N.J. Super. at 547 (“it is 

not possible, at this stage of the proceedings, to conclude that requiring the Church 

to comply with the conditional use ordinance (or to successfully seek variance 

relief therefrom) is anything more than an inconvenience to the Church.”).  To the 

extent that Al Falah Center has refused to follow the procedure established by the 

Municipal Land Use Law for obtaining a (d)(3) conditional use variance, any 

injury that it has or will incur is of its own making. 
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Given that Al Falah Center has no connection to the specific location at issue 

and that Ordinance 11-03 only required Al Falah Center to seek a (d)(3) 

conditional use variance, Al Falah Center was not irreparably harmed by 

Ordinance 11-03 and the injunction should be vacated.  

E. The Equities Require Vacating the Injunction 

“Zoning is the process whereby a community defines its essential character. 

Whether driven by a concern for health and safety, esthetics, or other public 

values, zoning provides the mechanism by which the polity ensures that 

neighboring uses of land are not mutually -- or more often unilaterally -- 

destructive.”  Brendale v. Confederated Tribes & Bands of Yakima Indian Nation, 

492 U.S. 408 (1989).  Zoning laws are designed to protect the public as a whole 

and to ensure development that is in the interests not only of the applicant but also 

of the applicant’s neighbors and other property owners who will be impacted by 

the development and use of the property.   

Furthermore, when a court invalidates the work of a legislative body on 

constitutional grounds a “cautious review” is appropriate because such decisions 

are momentous.  Doe v. Gonzales, 546 U.S. 1301, 1309 (2005) (Ginsburg, J., in 

chambers) (affirming Second Circuit’s entry of a stay of District Court’s 
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preliminary injunction which declared an Act of Congress unconstitutional and 

mandated the executive to take certain actions). 

Finally, an even more cautious approach is warranted when an injunction 

forces the enjoined party to take action.  This Court has explained that “when the 

preliminary injunction provides for mandatory relief, it is particularly appropriate 

to weigh the possible harm to other interested parties.”  Punnett , 621 F.2d at 588-

89.  This is because the “injudicious issuance of an injunction might well result in 

unnecessary damage to other parties, perhaps as irreparable and more grave than 

the harm that might ensue from the denial of the injunction.”  Id.   

Courts have long recognized the importance of local land-use laws like 

Ordinance 11-03.  See e.g., Hovsons, Inc. v. Township of Brick, 89 F.3d 1096, 1106 

(3d Cir. 1996) (citing Village of Belle Terre, 416 U.S. at 7-8); Doe v. City of 

Butler, Pa., 892 F.2d 315, 318 (3d Cir. 1989) (acknowledging that states have "a 

substantial interest in enforcing [their] zoning code and that, under appropriate 

circumstances, local zoning codes are entitled to considerable amounts of 

deference").  For the District Court to rule Ordinance 11-03 unenforceable in this 

case, without the benefit of an evidentiary hearing and on a set of disputed facts, 

was a momentous decision and due care should have been taken to ensure that the 
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citizens of the Township were themselves given due process.  The District Court’s 

decision, however, eliminated an Ordinance created by the democratically elected 

representatives of the citizens not to prevent some cognizable and irreparable 

harm, but so that Al Falah Center would not have to make an application for a 

variance as is routinely done.  The District Court misweighed the equities and 

reversal is required. 
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CONCLUSION 
 

For the foregoing reasons, it is respectfully requested that this Court enter an 

Order vacating the September 30, 2013 Order granting Al Falah Center’s 

preliminary injunction and remand this matter for dismissal for lack of subject 

matter jurisdiction. 
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