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INTEREST OF THE AMICI CURIAE!

Amici Curiae are historians who are authorities in
the field of minority voting rights. They have pub-
lished on the subject extensively. In addition, certain
of the amici have served as expert witnesses or con-
sultants in voting rights cases and have testified be-
fore Congress on the subject, including on the renewal
of the Voting Rights Act. In light of their deep experi-
ence with the Act and its history, amici submit this
brief to assist the Court in the resolution of this case.

Amici include:

Carol Anderson is the Robert W. Woodruff Pro-
fessor of African American Studies at Emory Univer-
sity. She is the author of five books, including ONE
PERSON, NO VOTE: HOW VOTER SUPPRESSION IS DE-
STROYING OUR DEMOCRACY, which was long-listed for
the National Book Award in Non-Fiction and a finalist
for the PEN/Galbraith Book Award in Non-Fiction.
She has been elected into the Society of American His-
torians, named a W.E.B. Du Bois Fellow of the Amer-
ican Academy of Political and Social Sciences, in-
ducted into the American Academy of Arts and Sci-
ences, and elected to the American Philosophical So-
ciety. Anderson was a member of the U.S. State
Department’s Historical Advisory Committee; the Pu-
litzer Prize Committee for History; and the National
Book Awards Committee in Nonfiction.

I Pursuant to Rule 37.6, amici curiae affirm that no counsel for a
party authored this brief in whole or in part and that no person
other than amici or their counsel made a monetary contribution
to its preparation or submission. Counsel of record for all parties
received notice at least 10 days prior to the due date of the inten-
tion of amici to file this brief.
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Orville Vernon Burton is the inaugural Judge
Matthew J. Perry Distinguished Professor of History
and Professor of Global Black Studies, and Sociology
at Clemson University, and emeritus Distinguished
Teacher/Scholar and Professor of History, African
American Studies, and Sociology at the University of
Ilinois. He is a prizewinning author/editor of more
than twenty books and nearly 300 articles; a recent
book, co-authored with Armand Derfner, is JUSTICE
DEFERRED: RACE AND THE SUPREME COURT. He re-
ceived the John Hope Franklin Lifetime Achievement
award from the Southern Historical Association.

Alexander Keyssar is the Matthew W. Stirling,
Jr. Professor of History and Social Policy at the Ken-
nedy School of Government, Harvard University. His
books include THE RIGHT To VOTE (2000), a Pulitzer
Prize finalist in History and recipient of best book in
U.S. history from the American Historical Association
and the Historical Society, and WHY Do WE STILL
HAVE THe ELECTORAL COLLEGE? (2020).

J. Morgan Kousser is Professor of History and
Social Science, Emeritus, at the California Institute of
Technology. The author of two books, 50 scholarly ar-
ticles, 83 book reviews, and 26 entries in encyclope-
dias and dictionaries, most concerning minority vot-
ing rights, he has twice testified on the Voting Rights
Act before the Judiciary Committee of the House of
Representatives, as well as in over 30 federal and
state voting rights cases.?

2 Amici file this brief solely in their individual capacities. The
institutions with which they affiliate take no position on this
case.
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INTRODUCTION

Petitioners explain in the petition for certiorari
that the key consideration in determining the exist-
ence of a private right of action—under both 42 U.S.C.
1983 and directly under a substantive federal stat-
ute—is the intent of Congress. Pet. 6, 25; Alexander v.
Sandoval, 532 U.S. 275, 286-288 (2001); Medina v.
Planned Parenthood S. Atl., 145 S. Ct. 2219, 2229
(2025). Amici file to emphasize that Congress assur-
edly did intend to create a right to private enforce-
ment of the VRA. Given the manifest importance of
this issue, it 1s imperative that the Court grant review
to settle the existence of that right.

The Court has made clear that the meaning of a
statutory provision may be determined by looking to
the context in which the provision was written, as well
as to how the provision was understood by those who
wrote it, were subject to it, and interpreted it soon af-
ter enactment. Here, those considerations include
(1) the problem Congress sought to address with the
VRA when 1t enacted voting rights legislation in 1965
and in 1982, which casts light on how Congress meant
the law to be read; (2) the way in which VRA liti-
gants—private plaintiffs, defendants, and the Justice
Department—understood that legislation after the
enactments in 1965 and 1982; and (3) the meaning as-
cribed to that legislation by courts. Here, all of those
considerations leave no doubt that Congress intended
both to permit and to encourage private litigation un-
der the Act’s Section 2.

First, Congress enacted the VRA in 1965 because
prior civil rights legislation had proved ineffective in
guaranteeing voting rights. In particular, those ear-
lier laws relied for their enforcement on litigation ini-
tiated by the dJustice Department. But the
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Department had proved inconsistent in seeking en-
forcement and unable to complete litigation expedi-
tiously. The VRA, and with it the prospect of a private
right of action, therefore was understood to be essen-
tial for the effectuation of voting rights.

Second, private litigation was the principal means
of VRA enforcement in the years after 1965. During
the 1965-1982 period, the overwhelming majority of
VRA enforcement actions were brought by private
plaintiffs, not the Justice Department. At this time,
not only plaintiffs themselves, but also defendants
and the Justice Department, recognized the availabil-
ity of a private VRA right of action; neither defendants
nor the Department, either in reported cases or in
threatened or settled litigation, suggested that the
VRA did not authorize private rights of action. Nor, so
far as we are aware, was that suggestion ever made
by a court. That uniform understanding of the VRA 1is
powerful evidence of what Congress intended.

Third, the Congress that amended the VRA in
1982 was well aware of this history of private enforce-
ment activity. At that time, Congress heard extensive
testimony from attorneys who had litigated voting
rights challenges for private plaintiffs under the 1965
Act. Far from disapproving that practice, Congress
took steps sought by these private litigants to make
private actions more effective and, in authoritative
legislative history, endorsed the private right of ac-
tion. This congressional action plainly embraced the
existing practice.

Finally, the same practice has prevailed with un-
diminished force since the amendment of the VRA in
1982. Following the amendment, Section 2 enforce-
ment by private plaintiffs has accounted for over 90%
of voting rights litigation under section 2, dwarfing
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Justice Department enforcement activity. And during
almost all of this period, defendants did not contend
and courts did not hold (or even suggest) that such ac-
tions had been brought in error. That literally every-
one involved in voting rights enforcement on both
sides recognized the validity of private actions is ex-
ceedingly powerful evidence that this understanding
properly reflects Congress’s intent. This Court should
confirm that uniform understanding.

ARGUMENT

The Court has recognized that constitutional in-
terpretation should be informed by “the actual prac-
tice of Government.” NLRB v. Noel Canning, 573 U.S.
513, 557 (2014). Consequently, “long and continuous
Interpretation in the course of official action under the
law may aid in removing doubts as to its meaning.”
Smiley v. Holm, 285 U.S. 355, 369 (1932). The same
principle applies to the interpretation of statutes,
where the “ordinary public meaning” should be as-
sessed from the perspective of the statute’s intended
audience. Bostock v. Clayton Cnty., 590 U.S. 644, 654-
655 (2020). This statutory meaning may be gleaned by
looking to the understanding of a law held by institu-
tional actors both inside and outside the government.
Here, those actors include Congress’s intended audi-
ence of voting rights plaintiffs, the Justice Depart-
ment, Section 2 defendants, and courts. And there is
no doubt about what those actors understood VRA’s
Section 2 to mean: With striking unanimity, all have
agreed since 1965 that Section 2 includes a private
cause of action. That answers the question in this
case.
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A. Congress enacted the VRA in 1965 to pro-
vide an effective mechanism for enforce-
ment of voting rights.

At the outset, Congress enacted the VRA in a set-
ting where the lack of a private enforcement mecha-
nism was understood to be a fatal flaw in the existing
mechanism for safeguarding voting rights. Congress’s
clear intent in enacting the VRA was to remedy this
deficiency. Given this history, North Dakota’s conten-
tion that the possibility of enforcement action by the
Justice Department precludes private action (see Br.
in Opp. 21-25) would turn the VRA on its head.

Discrimination against Black voters was endemic
in the South of the 1950s and early 1960s. At the time,
southern states maintained substantial barriers to
the full enfranchisement of Black voters, including lit-
eracy tests, poll taxes, and the discriminatory admin-
istration of elections. See Gary May, BENDING TOWARD
JUSTICE: THE VOTING RIGHTS ACT AND THE TRANSFOR-
MATION OF AMERICAN DEMOCRACY xi (2013). Until the
federal government provided meaningful enforcement
tools, Black residents would continue to be deprived of
their fundamental rights. Id. at 42.

The first wave of civil rights statutes, however,
was ineffective. The Civil Rights Acts of 1957 and
1960 were comparatively modest, allowing the federal
government to pursue certain remedies but giving lit-
tle direct opportunity to Black voters to protect their
rights. See Alexander Keyssar, THE RIGHT TO VOTE:
THE CONTESTED HISTORY OF DEMOCRACY IN THE
UNITED STATES 260 (2000). At the time the 1957 Act
was passed, many recognized that it was not powerful
enough to combat widespread voting discrimination.
NAACP executive Roy Wilkins called it “a small
crumb from Congress,” while U.S. Deputy Attorney
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General William Rogers, who would formally create
the Department’s Civil Rights Division, compared it
to “giving a policeman a gun without the bullets.” Gor-
don A. Martin, Jr., COUNT THEM ONE BY ONE: BLACK
MISSISSIPPIANS FIGHTING FOR THE RIGHT TO VOTE 26
(2010). Subsequent civil rights statutes enacted prior
to the VRA had the same defects. See Keyssar, THE
RIGHT TO VOTE at 262-263; May, BENDING TOWARD
JUSTICE at 36-51; 111 Cong. Rec. 10,037-10,038
(1965).

Of particular relevance here, Justice Department
litigation under these statutes was excruciatingly
slow and ineffective. “The Civil Rights Act (1957),
while seemingly a landmark piece of legislation, was
actually a paper tiger that had no ability to protect the
right to vote.” Carol Anderson, ONE PERSON, NO VOTE:
How VOTER SUPPRESSION IS DESTROYING OUR DEMOC-
RACY 19-20 (2018). “[I]t was—Dby design and imple-
mentation—no match for the entrenched resistance to
black citizenship.” Id. at 20. The 1957 Act thus gave
the Justice Department authority to sue jurisdictions
that employed discriminatory voting practices, but
that lawsuit mechanism as employed by the Depart-
ment had “any number of insurmountable problems.”
Ibid. Perhaps most problematic was the Department’s
“reluctance * * * to pursue these cases with any true
vigor.” Ibid. As a result, the 1957 statute proved to be
a “modest piece of legislation * * * [with] few teeth and
little impact.” Id. at 21.

Discrimination and resistance to civil rights in-
creased despite these initial legislative interventions.
Growing political violence in the South demanded fur-
ther federal intervention. National outrage grew over
the highly publicized Bloody Sunday in Selma, and
President Johnson called for the adoption of a new
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voting rights law. See Allan J. Lichtman, THE EMBAT-
TLED VOTE IN AMERICA: FROM THE FOUNDING TO THE
PRESENT 164 (2018). In passing the 1965 Voting
Rights Act, many in Congress pointed to the ineffec-
tiveness of previous civil rights enforcement as the
central reason for needing a new statute.

In a House Report submitted by Rep. Peter
Rodino, for example, the Committee on the Judiciary
explained the basis for the 1965 Act by reference to
the sluggish activity of the Justice Department in one
southern county:

[L]itigation in Dallas County took more than
4 years to open the door to the exercise of con-
stitutional rights conferred almost a century
ago. The problem on a national scale is that
the difficulties experienced in suits in Dallas
County have been encountered over and over
again under existing voting laws. * * * Such is
the essential justification for the pending bill.

H. Rep. No. 439, 89th Cong., 1st Sess. 11 (1965). Sim-
ilarly, Senator Paul Douglas observed that “there is
almost unanimous opinion in the country that the
right to vote should be guaranteed and enforced * * *
[but] [w]e passed laws in 1957, 1960, and again in
1964 which did not do the job.” 111 Cong. Rec. 10,037
(1965). “After a decade of ineffective legislation aimed
at guaranteeing the right of all citizens to vote,” he
concluded, “we should finally finish the job and do it
right.” Id. at 10038; see also S. Rep. No. 162, 89th
Cong., 1st Sess., Pt. 3, at 8 (1965) (criticizing ineffec-
tiveness of voting rights litigation in Selma).

Thus, the Johnson Administration and Congress
designed the VRA to provide several potent tools to
combat discrimination against Black voters, including
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discrimination in redistricting. It was understood as a
“seismic shift in thought, action and execution” when
compared to the Civil Rights Act of 1957 and “its
equally enfeebled companion legislation of 1960.” An-
derson, ONE PERSON, NO VOTE at 21. In particular, the
VRA carried a stronger set of enforcement mecha-
nisms—it “would be enforced through both direct ad-
ministrative action by the U.S. Department of Justice
and lawsuits that could be filed by both the Justice
Department and private parties.” Lichtman, THE EM-
BATTLED VOTE at 166.

B. Practice under Section 2 from 1965 to
1982 confirms the existence of a private
cause of action.

The reaction to enactment of the VRA in 1965
demonstrates a universal understanding that the new
statute authorized private rights of action. It is clear
that everyone in the voting rights ecosystem—judges,
voting rights plaintiffs, governmental defendants, and
the Justice Department—recognized that Section 2 in-
cluded a private cause of action. This understanding
must be understood both to reflect, and confirm, the
congressional intent.

First, the private civil rights bar quickly mobilized
to put Section 2 into operation. We identified 85 Sec-
tion 2 cases brought between 1965 and 1982. Of these,
the vast majority—66 cases—were brought by private
plaintiffs, not the Justice Department. It is telling
that no court held, or even hinted, between 1965 and
1982 that a private right of action was unavailable un-
der Section 2, even as judges certified Section 2 class
actions brought by private plaintiffs. See, e.g., James
v. Humphreys Cnty. Bd. of Election Comm’rs, 384 F.
Supp. 114, 117 & n.1 (N.D. Miss. 1974) (finding that a
case brought by a class representing “all black
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qualified and registered voters of the county and all
black qualified candidates” was “properly maintaina-
ble as a class action under Rule 23”). Notably, amid
controversy over whether prevailing voting rights
plaintiffs were entitled to attorneys’ fees, judges never
questioned whether private lawyers representing pri-
vate plaintiffs could bring voting rights claims in the
first place. See, e.g., Criterion Club of Albany v. Bd. Of
Comm’rs of Dougherty Cnty., 594 F.2d 118, 120 (5th
Cir. 1979); Bond v. White, 508 F.2d 1397, 1401-1402
(5th Cir. 1975) (holding that attorneys’ fees should be
awarded because “awarding attorneys’ fees encour-
ages private enforcement actions” and “there is a need
for private enforcement of Section 57).

Second, it 1s telling that defendant jurisdictions
themselves assumed the existence of a private right of
action. A thorough search of published decisions from
1965-1982 reveals that no defendant even contended
that Section 2 was enforceable only by the federal gov-
ernment. Instead, far from disputing the existence of
a private action, state and local government bodies of-
ten agreed to change discriminatory policies or enter
into settlements based merely on the threat of private
litigation advanced by voting rights lawyers. These
defendants surely would not have done so had they
doubted the existence of a private right of action. See
Ellen D. Katz, et al., Documenting Discrimination in
Voting: Judicial Findings Under Section 2 of the Vot-
ing Rights Act Since 1982, 39 U. MICH. J. L. REFORM
643, 655 (2006) (discussing published cases approving
settlements); see also Moch v. E. Baton Rouge Parish
Sch. Bd., 533 F. Supp. 556, 560 (M.D. La. 1980). As
one of amici here has documented, “[i]t was not the
U.S. government with ‘vast resources,” but private
lawyers or civil rights organizations that received the
vast majority of settlements.” J. Morgan Kousser,
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How Judicial Action Has Shaped the Record of Dis-
crimination in Voting Rights, for the H. Comm. On the
Judiciary at 2 n.1 (2021).

Third, during this period, voting rights plain-
tiffs—private plaintiffs but also the United States—
had no doubt about the existence of a private cause of
action. In some cases, private plaintiffs and the Jus-
tice Department litigated side by side, with neither
party questioning the arrangement. See, e.g., United
States v. Post, 297 F. Supp. 46, 47 (W.D. La. 1969)
(consolidating case brought by private plaintiffs with
case brought by the United States under Sections 2,
11(a), and 12(b) of VRA); Zimmer v. McKeithen, 485
F.2d 1297 (5th Cir. 1973) (en banc) (allowing named
plaintiff to intervene on behalf of himself and all sim-
ilarly situated voters in East Carroll).

Thus, the uniform understanding of the VRA’s
original intended audience was that Congress in-
tended Section 2 to create private rights.

C. The 1982 Amendment of Section 2 con-
firms that Congress intended to author-
ize a privately enforceable right

This same understanding is clearly visible in the
lead-up to the amendment of the VRA’s Section 2 in
1982. In that year, Congress responded to this Court’s
decision two years earlier in City of Mobile v. Bolden,
446 U.S. 55 (1980), which had held that a facially neu-
tral state law violates Section 2 “only if motivated by
a discriminatory purpose.” Id. at 62. Notably, City of
Mobile itself was brought by private plaintiffs repre-
senting Black citizens of Mobile, Alabama, and the
Court’s decision in the case—even while cutting back
substantially on the substantive scope of the VRA—
did not question the ability of plaintiffs to proceed. See
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id. at 58 (observing that “appellees brought this suit
in the Federal District Court for the Southern District
of Alabama as a class action on behalf of all Negro cit-
1zens of Mobile”).

Concern about the impact of City of Mobile on the
substantive reach of the VRA sparked a campaign to
“reinstate the pre-Bolden understanding of the law.”
J. Morgan Kousser, COLORBLIND INJUSTICE: MINORITY
VOTING RIGHTS AND THE UNDOING OF THE SECOND RE-
CONSTRUCTION 61 (1999); see Armand Derfner, Vote
Dilution and the Voting Rights Act Amendments of
1982, in MINORITY VOTE DILUTION 148 (Chandler Da-
vidson ed., 1984); Orville Vernon Burton & Armand
Derfner, JUSTICE DEFERRED: RACE AND THE SUPREME
COURT 284 (2021); Thomas M. Boyd & Stephen dJ.
Markman, The 1982 Amendments to the Voting Rights
Act: A Legislative History, 40 WASH. & LEE L. REV.
1347, 1355 (1983), https://scholar-
lycommons.law.wlu.edu/wlulr/vol40/iss4/3/. Amend-
ing Section 2 in light of City of Mobile drew broad sup-
port. See Burton and Derfner, JUSTICE DEFERRED at
284.

Congress, which was already set to reauthorize
the special provisions of the VRA, including Section 5
preclearance, therefore overturned City of Mobile’s in-
tent standard by condemning any voting practice that
“results in a denial or abridgement of the right of any
citizen of the United States to vote on account of race
or color.” 52 U.S.C. 10301(a) (emphasis added). Noth-
ing in the amended text referred to the means of en-
forcement, and the extensive debates about differing
substantive standards reveal no dispute over whether
private litigation should remain the primary means of
enforcing Section 2.
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Instead, the 1982 debates reveal that Congress
was keenly aware of the importance of private Section
2 enforcement and was concerned this enforcement
would be weakened by City of Mobile’s intent stand-
ard, which was already proving challenging for under-
resourced private plaintiffs. This evidence conclu-
sively demonstrates, in two ways, Congress’s “intent
to create not just a private right but also a private
remedy.” Sandoval, 532 U.S. at 286. First, Congress
clearly acquiesced in—indeed, sought to empower
through a change in the legal standard—existing Sec-
tion 2 litigation practice which, as the foregoing anal-
ysis demonstrates, principally advanced through pri-
vate litigation. And second, Congress actively in-
tended to strengthen the “private remedy” of Section
2 by creating a “results,” rather than intent, substan-
tive standard that private plaintiffs would be more ca-
pable of meeting.

1. As to Congress’s endorsement of the 1965-1982
practice of private litigation under Section 2, the gen-
eral understanding 1is that “Congress legislates
against the backdrop of existing law.” McQuiggin v.
Perkins, 569 U.S. 383, 398 n.3 (2013). “It 1s always ap-
propriate to assume that our elected representatives
* * * know the law; in this case, because” the 1982 leg-
islation grew out of the prior version of the VRA, “we
are especially justified in presuming both that those
representatives were aware of the prior interpretation
of [the VRA] and that that interpretation reflects their
intent with respect to [the 1982 amendment].” Can-
non v. Univ. of Chicago, 441 U.S. 677, 696-698 (1979).

Here again, there is no need to engage in pre-
sumption or speculation about congressional aware-
ness of the prevalence of private VRA litigation prior
to 1982. The 1982 congressional debates reveal
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recognition that City of Mobile itself was brought by
private plaintiffs. In fact, Congress invited and heard
testimony from James Blacksher, the lawyer who rep-
resented the class of Black citizens of Mobile in City of
Mobile. Extension of the Voting Rights Act, Hearings
before the Subcomm. on Civil and Constitutional
Rights of the H. Comm. on the Judiciary, 97th Cong.,
1st Sess., Pt. 3, at 2035-2036 (1982) (H. Comm. Hear-

ings).

2. Legislative discussion further reveals that the
effects of City of Mobile on Section 2 litigation brought
by private plaintiffs were at the forefront on both sides
of the debate over amending Section 2. Senators were
particularly concerned with the proceedings in City of
Mobile on remand. Speaking in favor of a results test,
Senator Patrick Leahy observed: “The decision in the
remand of Bolden by the Federal District Court in Al-
abama 1s a painful illustration of how the intent test
can turn a search for the truth about the openness of
an election system into a battle over ancient munici-
pal records.” Executive Session Considering Voting
Rights Act, Hearings Before the Subcomm. on the Con-
stitution of the S. Comm. On the Judiciary, 97th
Cong., 2d Sess. 46 (1982) (S. Comm. Hearings). He
clearly demonstrated cognizance of how such a “battle
over ancient municipal records” was beyond the ca-
pacity of the average private voting rights plaintiff, as
opposed to a Justice Department team, explaining:
“Though the Bolden plaintiffs prevailed in this case,
the demands made on them were excessive. Others
may not be able to meet them.” Ibid.

Opponents of the VRA amendment also acknowl-
edged that private plaintiffs could bring Section 2
claims. Senator Jeremiah Denton, opposing the
amendment, sought to “lay to rest the argument for
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the establishment, under Section 2, of an ‘effects test”
by arguing that intent is not “impossible to prove” for
private plaintiffs. S. Comm. Hearings, 97th Cong. 55
(1982). His view was not that private litigants lacked
a cause of action, but that they could prevail under the
City of Mobile standard. He thus explained: “Just last
week, on remand to the district court, requirements of
the ‘intent’ test were satisfied when the plaintiffs were
able to demonstrate to the court’s satisfaction the dis-
criminatory intent of Mobile’s at-large election
method.” Ibid. This unanimity on the availability of a
private action is particularly telling because it shows
that recognition of a private action does not rest on
“Isolated snippets of legislative history.” Am. Broad.
Cos. v. Aereo, Inc., 573 U.S. 431, 458 (2014) (Scalia, J.,
dissenting).

3. Congress also carefully considered concerns
raised by the civil rights community, particularly vot-
ing rights experts, who testified regarding the City of
Mobile intent standard’s specific effects on private
plaintiffs. Sharing their on-the-ground knowledge,
these experts argued that, “[w]ithout this amend-
ment, plaintiffs would face the impossible and ridicu-
lous task of getting defendants to confess to an intent
to break the law.” S. Comm. Hearings, 97th Cong. 196
(1982) (statement of John E. Jacob, President of the
National Urban League); see also H. Comm. Hearings,
97th Cong. 2072-2073 (1982) (testimony of Joseph E.
Lowery, President, Southern Christian Leadership
Conference) (“[W]e’re very much concerned about the
Bolden v. City of Mobile judicial ruling, which has now
placed the additional burden upon plaintiffs of prov-
ing intent on the part of the city fathers and moth-
ers.”).
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This evidence makes clear that Congress was
aware of (1) the existing private Section 2 litigation
landscape and (2) City of Mobile’s damaging effects on
private litigants. Had Congress been surprised by the
existence of private VRA litigation or sought to curtail
the private right of action, it surely would have done
so in the 1982 amendment when the issue of private
litigation was squarely before it. Instead, Congress
took the private-remedy-enhancing action recom-
mended by the civil rights community when it enacted
a results standard under Section 2.

Voting rights advocates also explained to Con-
gress that their ability to bring voting rights cases on
behalf of minority plaintiffs would be affected by the
intent standard. Laughlin McDonald, the Director of
the Southern Regional Office of the American Civil
Liberties Union, argued: “Prior to Mobile, it was un-
derstood by lawyers trying these cases and by the
judges who were hearing them that a violation of vot-
ing rights could be made out upon proof of a bad pur-
pose or effect. * * * Mobile has had a dramatic effect on
our cases.” S. Comm. Hearings, 97th Cong. 369 (1982)
(emphasis added). Similarly, another attorney repre-
senting private plaintiffs, David F. Walbert, explained
that “[i]n one case I have been handling * * * the sev-
eral attorneys who have participated in that case have
expended several thousand hours already and the
case 1s not yet final” due to the intent standard. H.
Comm. Hearings, 97th Cong. 2035 (1982).

The testimony of academics studying voting rights
similarly relied on the real-world experiences of mi-
nority plaintiffs and their lawyers. Chandler Da-
vidson recounted how “[lJawyers for the plaintiffs” in
a vote dilution case concerning Taylor, Texas were
stymied by the unavailability of evidence
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documenting the discriminatory intent behind an
election system established generations earlier. S.
Comm. Hearings, 97th Cong. 300 (1982) (prepared
statement of Chandler Davidson, Chairman, Depart-
ment of Sociology, Rice University). Amicus Kousser
warned that if Congress failed to act, “organizations
[would] respond with a spate of lawsuits, but have dif-
ficulty locating the carefully hidden smoking guns.” H.
Comm. Hearings, 97th Cong. 2009 (1982). Congress
was therefore on alert that in amending Section 2, it
was intervening to make more effective a system

where private actors played the key role in enforcing
the Act.

Because Congress was reacting to City of Mobile
and its impact on private litigants, the testimony of
James Blacksher, the lawyer who represented Black
citizens of Mobile in the case, is particularly signifi-
cant. Blacksher opened his remarks by stating his
support for the amended Section 2, which he expected
“would restore to black Southerners the opportunities
to challenge racially discriminatory election schemes
which were developing before City of Mobile v. Bol-
den.” H. Comm. Hearings, 97th Cong. 2035-2036
(1982). This statement highlighted the importance of
Black southerners themselves being able to challenge
discriminatory election schemes under Section 2 as
private plaintiffs. Blacksher went on to detail how the
pre-City of Mobile landscape of private litigation “pre-
sented a real opportunity for black plaintiffs on their
own, as I have indicated, without substantial assis-
tance from the Department of Justice, to seek self-help
relief” Id. at 2049-2050 (emphasis added). Thus,
Blacksher’s testimony revealed that private plaintiffs
played the dominant role in Section 2 litigation, ex-
plicitly putting Congress on notice that it could not
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rely on Justice Department enforcement in the ab-
sence of a private right of action.

4. Finally, the key committees that approved the
1982 amendments left no doubt that they understood,
and approved, the practice of private VRA enforce-
ment.

In the House Report, the House Committee on the
Judiciary stated unambiguously: “It is intended that
citizens have a private cause of action to enforce their
rights under Section 2. * * * If they prevail they are
entitled to attorneys’ fees under 42 U.S.C. 1973l(e)
and 1988.” H. Rep. No. 227, 97th Cong., 1st Sess. 32
(1981). Similarly, the Senate Committee on the Judi-
ciary explained: “[T]he Committee reiterates the ex-
istence of the private right of action under Section 2,
as has been clearly intended by Congress since 1965.”
S. Rep. No. 417, 97th Cong., 2d Sess. 30 (1982).2 Con-
gress’s intent in 1982 could not have been clearer: it
sought both (1) to reaffirm the existence of a private
right of action under Section 2, and (2) to strengthen
the effectiveness of the Section 2 private remedy
through the results standard.

3 There are innumerable other references in the legislative his-
tory to the importance of preserving a right of action for private
voting rights plaintiffs. See, e.g., S. Comm. Hearings, 97th Cong.
131 (1982) (statement of Timothy G. O’Rourke, Research Associ-
ate and Assistant Professor); S. Comm. Hearings, 97th Cong. 191
(1982) (statement of Howard University School of Law Student
Bar Association) (discussing how the “intent standard” will
“doubtless be difficult for the plaintiffs to prove on remand”); S.
Comm. Hearings, 97th Cong. 399 (1982) (statement by Raymond
Nathan, Director, Washington Ethical Action Office, American
Ethical Union) (“If the Attorney General or private plaintiffs
wish to challenge a discriminatory practice * * *.”).
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D. Litigation following passage of the 1982
Amendments confirms that the Amend-
ments were meant to preserve the pri-
vate right of action.

This understanding is confirmed by the litigation
following the 1982 amendments: For 40 years, private
litigants continued to bring claims, courts continued
to entertain them, and VRA defendants still made no
suggestion that a private right of action was unavail-
able. That literally everyone involved in voting rights
enforcement on both sides recognized the validity of
private actions is exceedingly powerful evidence that
this understanding properly reflects Congress’s in-
tent.

The vast majority of cases alleging Section 2
claims since 1982 have been brought by private plain-
tiffs, mostly alone but occasionally in concert with the
Justice Department. A comprehensive analysis of all
known cases involving a Section 2 claim filed in 1982
or later found that 1,328 cases, or 92.7% of all cases,
were brought by private plaintiffs alone.4 By

4If anything, the number may be understated in the petition. See
Pet. 22-23. The database described in text here was assembled
by amicus Kousser, a voting rights historian and emeritus pro-
fessor at the California Institute of Technology who has acted as
an expert witness in over 35 federal and state voting rights cases.
The database identifies 1,709 voting rights cases brought since
1982. This analysis focuses only on those cases that articulated
a Section 2 claim, and identifies cases where the Government
participated in any capacity. This means that, for example, a
case might concern both Section 2 and Section 5 claims, as well
as 14th and 15th Amendment claims. If the Government was
party to any of those claims as the primary litigator, intervenor,
or amicus, the case was identified as one brought at least in part
by the Government. This list does not consolidate cases brought
against individual political subdivisions as part of a broader
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comparison, only 77, or 5.4% of all cases, were brought
by the Justice Department. As scholars have noted:
“[Slection 2 litigation brought solely by the Depart-
ment of Justice played only a minor role in effecting
changes in local election systems. One of the most re-
markable results of amended section 2, therefore, is
its encouragement of the private bar to take a major
role in enforcing public voting rights law.” Chandler
Davidson & Bernard Grofman, The Voting Rights Act
and the Second Reconstruction, in QUIET REVOLUTION
IN THE SOUTH: THE IMPACT OF THE VOTING RIGHTS ACT,
1965-1990 at 385 (Davidson & Grofman, eds., 1994).

Twenty-seven cases, accounting for 1.9% of all
suits, were brought jointly by private litigants and the
Justice Department, with 24 of those brought by an
organization like the NAACP-LDF, ACLU, or MAL-
DEF representing the private litigants. The Depart-
ment’s joint litigation with private plaintiffs, includ-
Ing as an intervenor or as amicus curiae in existing
cases brought by private plaintiffs, underscores the
extent to which the private cause of action was an ac-
cepted, standard practice, questioned neither by the
Department nor by the private litigants in these
cases. The joint litigation was also not questioned by
the courts.

In fact, until very recently, courts have not ad-
dressed any arguments against a private right of ac-
tion, even as they discussed standing in ways relevant

lawsuit. See, e.g., Dillard v. Crenshaw Cnty., 640 F. Supp. 1347
(M.D. Ala. 1986). See J. Morgan Kousser, Do The Facts of Voting
Rights Support Chief Justice Roberts’s Opinion in Shelby
County?, 1 TRANSATLANTICA 1, Appendix B (2015),
https://[perma.cc/32SX-UX8d.
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to other parts of the analysis.> See, e.g., Armour v.
State of Ohio, 775 F. Supp. 1044, 1075, 1080 (N.D.
Ohio 1991) (Batchelder, J., dissenting); Baker v.
Cuomo, 58 F.3d 814, 824 (2d Cir. 1995), vacated in
part sub nom. Baker v. Pataki, 85 F.3d 919 (2d Cir.
1996) (per curiam). Thus, post-enactment litigation
confirms what the legislative background and history
demonstrate. The 1982 Amendments were intended
to, and actually did, preserve a private right of action
that supplemented litigation brought by the Depart-
ment of Justice. Giving appropriate weight to “the ac-
tual practice of Government” (Noel Canning, 573 U.S.
at 557), the VRA private right of action should be
maintained.

In this regard, North Dakota misunderstands the
significance of this uniform litigation practice. The
State insists that “unexamined assumptions are not
holdings.” Br. in Opp. 28. But whether or not that is
so, the relevant point here is that a universally shared
understanding of a particular statute’s meaning—ap-
plied in hundreds of actions, beginning immediately
after enactment and continuing unchallenged for dec-
ades—reflects the best reading of the statute’s proper
application and intent. That practice, one of private
enforcement, is the “ordinary public meaning” of the
VRA. Bostock, 590 U.S. at 654-55.

One final point also is relevant. As the 1982
amendment itself demonstrates, Congress has not
hesitated to correct erroneous judicial interpretations

5 So far as we are aware, a court did not suggest that a private
VRA right of action is unavailable until the decision in Arkansas
State Conference NAACP v. Arkansas Board of Apportionment,
86 F.4th 1204 (8th Cir. 2023). See also Brnovich v. Democratic
Nat’'l Comm., 594 U.S. 647, 689-691 (2021) (Gorsuch, J, concur-
ring).
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of the VRA. See, e.g., Arkansas State Conference
NAACP v. Arkansas State Bd. of Apportionment, 86
F.4th 1204, 1208 (8th Cir. 2023) (“Bolden did not sit
well with Congress, which jumped into action the fol-
lowing year.”). But here, despite 43 years of litigation
following the passage of the 1982 Amendments—and
60 years of litigation since enactment of the VRA in
1965—Congress has not even entertained a proposal
to disapprove the existence of the private right of ac-
tion. This Court should not act where Congress has
declined to step in. See Hibbs v. Winn, 542 U.S. 88,
112 (2004) (Stevens, dJ., concurring) (“In statutory
matters, judicial restraint strongly counsels waiting
for Congress to take the initiative in modifying rules
on which judges and litigants have relied.”).

CONCLUSION

The petition for a writ of certiorari should be
granted.
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