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IN THE CHANCERY COURT OF HINDS COUNTY, MISSISSMIR 7 2022 @
FIRST JUDICIAL DISTRICT

Emﬁ“‘ CE CHANCERY CLERK
JACKSON WOMEN’S HEALTH ORGANIZATION, BY , »éwm 0c.
on behalf of itself and its patients; SACHEEN CARR-

ELLIS, M.D., M.P.H., on behalf of herself and her

patients PLAINTIFFS
VS. CASE NO.GQO&B ~ 7349 /3

THOMAS E. DOBBS, M.D., M.P.H., in his official
capacity as State Health Officer of the Mississippi
Department of Health; MISSISSIPPI BOARD OF
MEDICAL LICENSURE; KENNETH CLEVELAND,
M.D., in his official capacity as Executive Director of
the Mississippi State Board of Medical Licensure;
JODY E. OWENS, II, in his official capacity as
District Attorney for Hinds County; GERALD A.
MUMPFORD, in his official capacity as County
Attorney for Hinds County; CATORIA P. MARTIN,
in her official capacity as City Attorney for the City of DEFENDANTS
Jackson

COMPLAINT FOR DECLARATORY & INJUNCTIVE RELIEF

Although the U.S. Supreme Court’s June 24 decision in Dobbs v. Jackson Women's Health
Organization overruled that Court’s decision in Roe v. Wade, Mississippians still have a separate
and independent right to privacy under the Mississippi Constitution that the Mississippi Supreme
Court held encompasses a right to abortion. The Court reaffirmed in Pro-Choice Mississippi v.
Fordice that “[n]o right is held more sacred . . . than the right of every individual to the possession
and control of his own person,” and *“no aspect[] of life is more personal and private than those
having to do with one’s [own] reproductive system,” and ruled that “the state constitutional right
to privacy includes an implied right to choose whether or not to have an abortion.” 716 So. 2d

645, 65354 (Miss. 1998) (internal quotations omitted). This holding by the Mississippi Supreme
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Court in 1998 is still standing and is binding precedent that prevents the State of Mississippi from
outlawing abortion regardless of the status of the current federal law. Accordingly, the Plaintiffs
bring this case to enjoin and prevent enforcement of any law that the State would invoke to prohibit
Mississippians from exercising their right under the Mississippi Constitution to obtain an abortion
before 15 weeks of pregnancy.

The Plaintiffs are the Jackson Women'’s Health Organization, on behalf of itself and its
patients, and Dr. Sacheen Carr-Ellis, M.D., M.P.H., on behalf of herself and her patients. They
bring this suit for declaratory judgment and injunctive relief prohibiting the enforcement of two
Mississippi abortion bans: namely, Miss. Code Ann. § 41-41-45 (the “Trigger Ban™) and Miss.
Code Ann. § 41-41-34.1 (the “6-Week Ban”), (collectively, the “Bans™), as well as any other
existing law that the State attempts to enforce that would, like the Bans, infringe upon the
Mississippi constitutional right to abortion. Enforcement of the Trigger Ban would effectively
prohibit all abortions in the state, and enforcement of the 6-Week Ban would prohibit most
abortions in the state, all in violation of the right to privacy encompassed within the Mississippi

Constitution, which would cause imminent and irreparable injury to Plaintiffs and their patients.
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INTRODUCTION

L. The Mississippi Constitution protects a right to abortion. This was confirmed
twenty-four years ago by the Mississippi Supreme Court. See Pro-Choice Miss. v. Fordice, 716
So. 2d 645 (Miss. 1998) (“Fordice™). In Fordice, the Mississippi Supreme Court held that
“abortion is protected within the penumbras of the right to privacy” under the Mississippi
Constitution. Id at 666. That precedent prohibits the State of Mississippi from banning abortions
or imposing an undue burden on a woman’s ability to obtain an abortion. Given that the decision
was issued by the Mississippi Supreme Court based on the Mississippi Constitution, it is not
dependent upon the U.S. Supreme Court’s interpretation of the U.S. Constitution. Thus, the
precedent established in Fordice remains good law.

2. On June 24, 2022, the U.S. Supreme Court abandoned 50 years of unbroken federal
precedent in Dobbs v. Jackson Women's Health Organization, No. 19-1392, 597 US. __ (2022)
(the “Dobbs decision™), overturning Roe and Casey. which had recognized a right to abortion under
the U.S. Constitution.

3. However. while the June 24 decision has no bearing on the Mississippi
Constitution, Mississippi will seek to enforce two laws in light of the Dobbs decision, one of which
would effectively eliminate abortion access in Mississippi and the other of which would prohibit
most abortions in Mississippi:

(1) The Trigger Ban (Miss. Code Ann. § 41-41-45): A near-total ban on abortion with
severe criminal penalties on any person (other than the pregnant person) who
performs or attempts to perform or induces an abortion in the State of Mississippi.
The Trigger Ban is set to take effect on July 7, 2022, ten (10) days after the Attorney

General published her determination that the U.S. Supreme Court has overruled Roe
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and that it is “reasonably probable™ that the Trigger Ban “would by upheld by the
Court as constitutional.”

(2) The 6-Week Ban (Miss. Code Ann. § 41-41-34.1): The 6-Week Ban prohibits
abortion after a “fetal heartbeat” is detected, approximately six weeks of pregnancy,
or two weeks after a missed period. Many people do not even know they are pregnant
before six weeks. That ban was preliminarily enjoined by a federal district court in
the Southern District of Mississippi and that injunction was affirmed by the U.S.
Court of Appeals for the Fifth Circuit. However, that injunction could be lifted in the
wake of the U.S. Supreme Court’s ruling in Dobbs.

4. Because the Trigger Ban would have the effect of eliminating nearly all abortion
access in Mississippi, and the 6-Week Ban would prohibit most abortions in Mississippi, the Bans
violate the state constitutional right to abortion as protected under the Mississippi Constitution.

8. Enforcement of the Bans, individually or collectively, will cause imminent and

irreparable harm to Mississippians, who have, for decades, relied on their ability to make decisions

Before Roe v. Wade was decided in 1973, Mississippi had an abortion ban that was codified at Miss.
Code Ann. § 97-3-3. It was subsequently declared unconstitutional in relevant part by the Mississippi
Supreme Court in Spears v. State, 278 So. 2d 443, 444 (Miss. 1973). Instead of attempting to revive
it, the Mississippi Legislature in 2007 enacted the Trigger Ban, which was designed specifically for the
situation that now exists: the overruling of Roe by the U.S. Supreme Court. The Trigger Ban is explicit
in providing that abortion will not become illegal in Mississippi until ten days after the Mississippi
Attorney General certifies that Roe has been overruled. Thus, the Trigger Ban, and the 6-Week Ban,
are the focus of this case. If the Trigger Ban is enjoined by this Court and the Defendants seek to
enforce Section 97-3-3 in its place, the enforcement of that law should be enjoined as well.



Case: 25CH1:22-cv-00739 Document #: 2  Filed: 06/27/2022 Page 5 of 20

concerning their reproductive health and their ability to access safe and essential abortion care, in
organizing their lives, relationships, and families.

6. The availability of abortion care benefits the health and well-being of
Mississippians. It allows them to make decisions about their lives and bodies without interference
from the state.

It Plaintiff Jackson Women's Health Organization (“*JWHO™ or the “Clinic™) is the
last abortion clinic in Mississippi. If the Bans are enforced, the Clinic will be forced to stop
providing abortion care, and Mississippians will no longer have access to essential abortion care
within the state.

8. Plaintiffs bring this action to safeguard the constitutional rights of their patients to
obtain safe and lawful abortions. Plaintiffs request a declaratory judgment that the Bans are
unconstitutional for violating the state constitutional right to privacy and an injunction prohibiting
their enforcement.

THE PARTIES
A. Plaintiffs

9. Plaintiff Jackson Women's Health Organization, located at 2903 North State Street,
Jackson, MS 39216, has been in operation since 1996. The Clinic provides reproductive health
care to its patients, including medication and aspiration abortions. The Clinic brings claims on
behalf of itself, its staff, and its patients.

10. Plaintiff Sacheen Carr-Ellis, M.D., M.P.H., is a physician licensed to practice
medicine in Mississippi. Dr. Carr-Ellis is the Clinic’s Medical Director, and she provides abortions
at the Clinic. But for the Bans, Dr. Carr-Ellis would provide abortions up to 14 weeks and 6 days
after her patients’ last menstrual periods (“LMP”). Dr. Carr-Ellis brings claims on behalf of herself

and her patients.
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11.  The Clinic has been providing this essential medical care in Mississippi for over 25
years.

12.  Absent injunctive relief from this Court, Plaintiffs will be forced to turn away
patients seeking abortions or face the risk of substantial professional sanctions and criminal and
civil penalties, including imprisonment for up to ten years for violating the Trigger Ban and the
loss of licenses to practice medicine.

B. Defendants

13. Defendant Thomas E. Dobbs, M.D., M.P.H., is the State Health Officer of the
Mississippi Department of Health, which is located at 570 East Woodrow Wilson Drive, Jackson,
MS 39216. Among other things, he is responsible for supervising and directing all activities of
the Department of Health, pursuant to Miss. Code Ann. §§ 41-3-5.1, 41-3-15(1)(c). He is sued in
his official capacity.

14.  Defendant Mississippi State Board of Medical Licensure has the authority to
suspend or revoke a physician’s license to practice medicine in the State of Mississippi if the
physician violates an abortion ban, pursuant to Miss. Code Ann. § 73-25-29(16). The State Board
is located at 1867 Crane Ridge Drive, Suite 200-B, Jackson, MS 39216.

15. Defendant Kenneth Cleveland, M.D., is the Executive Director of the Mississippi
State Board of Medical Licensure. He is responsible for the day-to-day operations of the Board,
pursuant to 30-2645 Miss. Code R. 1.2(F). He is sued in his official capacity.

16. Defendant Jody E. Owens, I1 is the District Attorney for Hinds County, Mississippi.
His office is located at 407 East Pascagoula Street, Jackson, MS 39201. He is authorized to
prosecute felony criminal cases in Hinds County, Mississippi. He is sued in his official capacity.

17. Defendant Gerald A. Mumford is the County Attorney for Hinds County,

Mississippi. His office is located at 820 North Street, Jackson, MS 39202. He is authorized to
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prosecute misdemeanor criminal cases in Hinds County, Mississippi. He is sued in his official
capacity.

18. Defendant Catoria P. Martin is the City Attorney for the City of Jackson,
Mississippi. Her office is located at Jackson City Hall, 219 South President Street, Jackson, MS
39201. She is responsible for prosecuting misdemeanor criminal cases for the City of Jackson,
Mississippi. She is sued in her official capacity.

JURISDICTION AND VENUE

19.  Pursuant to Miss. Code Ann. § 9-5-81 and § 11-45-1 and Miss. Const. art. VI, §
159, jurisdiction and venue are proper in this Court because this Complaint challenges the
constitutionality of these Mississippi state laws.

20. Venue is proper in this county, pursuant to Miss. Code Ann. § 11-45-1, because the
action is against the State and the seat of government is located in this county.

21.  Plaintiffs seek equitable relief, including declaratory judgment and injunctive
relief, which this Court has jurisdiction over pursuant to art. VI, § 159 of the Mississippi
Constitution.

FACTUAL BACKGROUND
A. Mississippi’s Constitution Protects Mississippians’ Right to Access Abortion Care

22.  The Mississippi Constitution protects Mississippians’ right to abortion. The
Mississippi Supreme Court has held that this right is protected by the right to privacy that all
Mississippians enjoy pursuant to the Mississippi Constitution, including Article III, Section 32,
which states: “[t]he enumeration of rights in this constitution shall not be construed to deny and
impair others retained by, and inherent in, the people.” Miss. Const. art. 111, § 32. The Mississippi
Supreme Court has held that “[t]his right [to privacy] has no necessary connection with any

organized religion nor any personal religious beliefs. It is secured to each person within the
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constitution—saint or sinner, Christian or Jew, agnostic or atheist. It may be claimed for motives
noble or base.” In re Brown, 478 So. 2d 1033, 1040 (Miss. 1985).

23.  The right to privacy under the Mississippi Constitution encompasses the right to
autonomous bodily integrity; this right includes the freedom to decide whether or not to obtain
medical care, including abortion care—a decision recognized as being inherently private and
central to one’s bodily autonomy. In Pro-Choice Mississippi v. Fordice, the Mississippi Supreme
Court held that the right to privacy is “the most comprehensive and guarded right emanating from
the Mississippi Constitution,” and that “[n]o right is held more sacred, or is more carefully guarded,
by the common law, than the right of every individual to the possession and control of his own
person, free from all restraint or interference of others, unless by clear and unquestionable authority
of law.” Fordice, 716 So. 2d at 653-54 (internal quotations omitted). The Mississippi Supreme
Court then stated that “[i]t requires little awareness of personal prejudice and human nature to
know that, generally speaking, no aspects of life are more personal and private than those having
to do with one’s . . . reproductive system.” Id. at 653 (internal quotations omitted). Thus, the
Mississippi Supreme Court explicitly held that, in Mississippi “the state constitutional right to
privacy includes an implied right to choose whether or not to have an abortion.” Id. at 654.

24.  Therefore, as the Mississippi Supreme Court recognized in Fordice, Mississippians
have a constitutionally protected right to abortion under the State Constitution. Through the Bans,
Defendants seek to revoke this constitutional right to abortion by imposing unlawful governmental

intervention that would prohibit abortion and impose certain civil and criminal penalties.
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B. The Challenged Bans

THE TRIGGER BAN

25, In 2007, Mississippi passed the Trigger Ban, attached hereto as Exhibit 1. 1In
relevant part, the preamble to the Trigger Ban states that the substance of the statute will become
the law as codified in Miss. Code Ann. § 41-41-45 “[f]rom and after ten days following the date
of publication by the Attorney General of Mississippi that the Attorney General has determined
that the United States Supreme Court has overruled the decision of Roe v. Wade, and that it is
reasonably probable that this section would be upheld by the Court as constitutional[.]” Miss.
Code Ann. § 41-41-45. The substance of the Trigger Ban imposes a near-total ban on abortion:
“[n]o abortion shall be performed or induced in the State of Mississippi, except in the case where
necessary for the preservation of the mother’s life or where the pregnancy was caused by rape,” if
a formal charge of rape has been filed with law enforcement. Miss. Code Ann. § 41-41-45(2), (3).
The Trigger Ban also imposes criminal sanctions on “[a]ny person, except the pregnant woman,
who purposefully, knowingly or recklessly performs or attempts to perform or induce an abortion
in the State of Mississippi.” providing for “imprisonment in the custody of the Department of
Corrections for not less than one (1) year nor more than ten (10) years.” Miss. Code Ann. § 41-
41-45(4).

26. The Trigger Ban infringes on Mississippians’ right to abortion by imposing a near-
total ban on abortion. The threat of severe criminal sanctions on providers will significantly chill
the provision of abortion care in Mississippi. If the Trigger Ban were to be enforced, the Clinic
would be forced to close, leaving Mississippians without access to abortion care in the state.

2. On June 27, 2022, Mississippi’s current Attorney General, Lynn Fitch, published
her determination that the U.S. Supreme Court in its decision in Dobbs, No. 19-1392, 597 US.

(2022) has overruled Roe, 410 U.S. 113 (1973), and that it is reasonably probable that the Trigger
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