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OSTP NS/EP Wartime Authorities Under 47 U.S.C. Section 706 and E.O. 12472(a)(2)
NSC Provides Policy Direction

Section 706 State of Triggers ' { Action
Subsection Emergency
Subsection (a) During the During the continuance of | Direct that such communications shall
-- Priority service continutance of a a war and: have preference or priority with any
(_be (Henobata (oo, .. | Warin which the 1. TItis necessary forthe | carrier subject to the Act.
ey el & Shute | US. is engaged national defense and
Ve, Y FEC p e bows security, and He may give these directions at and for
el erntn lovth jubed 2. Cerain such times as he may determine, and
hwde - "Wt‘—j : communications may | may modify, change, suspend, or annul
CMses ? S ollon ﬂzmpbd, be essential to the them and for any such purpose he is
G S g - Ha s national defense and authorized to issue orders directly, or
[,9_,,,}”,_,,( 3 febrts ["‘“g ] security. | through such person or persons as he

designates for the purpose, or through
the Comrmission.

Subsection (c) Existence of a war | Issuance of a Presidential | 1. Suspend or amend, for such time as
-- Radio/wireless or threat of war or a | Proclamation that: he may see fit, the rules and
communications state of public peril | Ia. Such a state exists, regulations applicable to any or all.
or disaster or other or stations or devices capable of
national lb. It is necessary to emitting electromagnetic radiations,
emergency. preserve the neutrality and .
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and radio communication, or any device
2. It is necessary in the capable of emitting electromagnetic
interest of national radiations between 10 kilocylces
security or defense. and 100,000 megacyctes — and the

removal therefrom of its apparatus
and equipment, or

3. Authorize the use or control of any
such station or device and/or
apparatus and equipment by any
department of Government under
such regulations as he may

: prescribe
706 Subsection (d) | Existence of a war | Issuance of a Presidential 1. Suspend or amend the rules and
-- Wireline or threat of war Proclamation that such a regulations applicable to any or all
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. apparatus and equipment, or

v FCC JW) defense. 3. Authorize the use or control of any
such station or device and/or
apparatus and equipment by any
department of Government under
such regulations as he may
prescribe




Section 706 State of Triggers Action

Subsection Emergency

Subsection (e) Subsection (c) or When Subsection (c) or Determine just compensation for

-- Compensation (d) status (d) invoked. actions taken and submit to Congress.
Subsection (b) During any war in | Whenever in the Employ the armed forces of the US to

-- Use of armed
forces

President retains
sole authority

which the U.S. is
engaged

President’s judgement the
public interest requires.

prevent obstruction or retardation of
communication (interstate or foreign
radio or wire communication).




Questions for Section 706 PEAD Review

General Questions

*  What language updating of “summary” cover memo and/or background “comments” memo
needs updating? '
o What does Section 706 encompass that FCC regulations don’t?
o  When/Why would you invoke Section 706?
o Can President sign PEAD and OSTP Director not invoke powers?
»  What is the effect of signing?

¢ What language of the PEAD needs updating?
o Is it desirable to have different PEADs prepared for different situations?
= Distinction between national “defense™ and national “security”?
= Distinction between the various triggering states?

Subsection (a) — Priority Telecommunications

o What is scope of “any carrier subject to this Act™?
e What are provision’s limitations?
o Proclamation still necessary under National Emergencies Act?

Subsection {c¢) — Radio

¢  What does this cover?
e  What are its limitations?

Subsection {d) — Wire

s What does this cover?
¢  What are its limitations?
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Communications Act Section 706
47 USC § 606

(a) Priority communications
During the continuance of a war in which the United States is engaged, the President is
authorized, if he finds it necessary for the national defense and security; to direct that such
communications as in his judgment may be essential to the national defense and security shall
have preference or priority with any carrier subject to this chapter. He may give these directions
at and for such times as he may determine, and may modify, change, suspend, or annul them and ,
for any such purpose he is authorized to issue orders directly, or through such person or persons ., Vle
as he designates for the purpose, or through the Commission. Any carrier complying with any ~_~,» /
such order or direction for preference or priority herein authorized shall be exempt from any and \ {o
all provisions in existing law imposing civil or criminal penalties, obligations, or liahilities upon W A M
carriers by reason of giving preference or priority in compliance with such order or direction. M
(b) Obstruction of interstate or foreign communications \P’J
It shall be unlawful for any person during any war in which the United States is engaged to
knowingly or willfully, by physical force or intimidation by threats of physical force, obstruct or
retard or aid in obstructing or retarding interstate or foreign communication by radio or wire.
The President is authorized, whenever in his judgment the public interest requires, to employ the
armed forces of the United States to prevent any such obstruction or retardation of
communication: Provided, That nothing in this section shall be construed to repeal, modify, or
affect either section 17 of'title 15 or section 52 of title 29.

(c) Suspension or amendment of rules and regulations applicable to certain emission stations or
devices

Upon proclamation by the President that there exists war or a threat of war, or a state of
public peril or disaster or other national emergency, or in order to preserve the neutrality of the
United States, the President, if he deems it necessary in the interest of national security or
defense, may suspend or amend, for such time as he may see fit, the rules and regulations
applicable to any or all stations or devices capable of emitting electromagnetic radiations within
the jurisdiction of the United States as prescribed by the Commisston, and may cause the closing
of any station for radio communication, or any device capable of emitting electromagnetic
radiations between 10 kilocycles and 100,000 megacycles, which is suitable for use as a
navigational aid beyond five miles, and the removal therefrom of its apparatus and equipment, or
he may authorize the use or control of any such station or device and/or its apparatus and
equipment, by any department of the Government under such regulations as he may prescribe
upon just compensation to the owners. The authority granted to the President, under this
subsection, to cause the closing of any station or device and the removal therefrom of its
apparatus and equipment, or to authorize the use or control of any station or device and/or its
apparatus and equipment, may be exercised in the Canal Zone.

(d) Suspension or amendment of rules and regulations applicable to wire communications;
closing of facilities; Government use of facilities

Upon proclamation by the President that there exists a state or threat of war 1nv01v1ng the
United States, the President, if he deems it necessary in the interest of the national security and



defense, may, during a period ending not later than six months after the termination of such state
or threat of war and not later than such earlier date as the Congress by concurrent resolution may
designate, (1) suspend or amend the rules and regulations applicable to any or all facilities or
stations for wire communication within the jurisdiction of the United States as prescribed by the
Commission, (2) cause the closing of any facility or station for wire communication and the
removal therefrom of'its apparatus and equipment, or (3) authorize the use or control of any such
facility or station and its apparatus and equipment by any department of the Government under
such regulations as he may prescribe, upon just compensation to the owners.

(e) Compensation
The President shall ascertain the just compensation for such use or control and certify the

amount ascertained to Congress for appropriation and payment to the person entitled thereto. If
the amount so certified is unsatisfactory to the person entitled thereto, such person shall be paid
only 75 per centum of the amount and shall be entitled to sue the United States to recover such
further sum as added to such payment of 75 per centum will make such amount as will be just
compensation for the use and control.

Such suit shall be brought in the manner provided by section 1346 or section 1491 of title 28.

(f) Aftect on State laws and powers

. Nothing in subsection (¢) or (d) of this section shall be construed to amend, repeal, impair, or
affect existing laws or powers of the States in relation to taxation or the lawful police
regulations of the several States, except wherein such laws, powers, or regulations may affect the
transmission of Government communications, or the issue of stocks and bonds by any
communication system or systems.

(g) Limitations upon Presidential power
Nothing in subsection {c¢) or (d) of this section shall be construed to authorize the President to
make any amendment to the rules and regulations of the Commission which the Commission
would not be authorized by law to make; and nothing in subsection (d) of this section shall be
construed to authorize the President to take any action the force and effect of which shall
_continue beyond the date after which taking of such action would not have been authorized.

(h) Penalties

Any person who willfully does or causes or suffers to be done any act prohibited pursuant to
the exercise of the President's authority under this section, or who willfully fails to do any act
which he is required to do pursuant to the exercise of the President's authority under this section,
or who willfully causes or suffers such failure, shall, upon conviction thereof, be punished for
such offense by a fine of not more than $1,000 or by imprisonment for not more than one year,
or both, and, if a firm, partnership, association, or corporation, by fine of not more than $5,000,
except that any person who commits such an offense with intent to injure the United States, or
with intent to secure an advantage to any foreign nation, shall, upon conviction thereof, be
punished by a fine of not more than $20,000 or by imprisonment for not more than 20 years, or
both. '

1%
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THE WHITE HOUSE
WASHINGTON

OFFICE OF THE COUNSEL TO THE PRESIDENT
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May 27, 2004
John Bellinger
456-9110
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The document accompanying this telecopy transmission contains confidential information belonging to the sender which is
legally privileged. The information is intended only for the use of the individual or entity named above. If you are not the
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please immediately notify us by telephone o arrange for return of the original documents to us.
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THE WHITE HOUSE
WASHINGTON

May 27, 2004

MEMORANDUM FOR AGENCY GENERAL COUNSELS ON ATTACHED
DISTRIBUTION LIST

FROM: DAVID G. LEITCH }
DEPUTY ASSISTANT THE PRESIDENT
AND DEPUTY COUNSEL TO THE PRESIDENT

SUBJECT: (1) PRESIDENTIAL EMERGENCY ACTION DOCUMENTS (PEADs)
(2) DEPARTMENT & AGENCY EMERGENCY AUTHORITIES

This memorandum will update you on two projects that were raised at the Deputies Committee
meeting on May 6, and advise you concerning items for your attention. The first project involves:
the update of Presidential Emergency Action Documents (PEADs), and the second involves a

 parallel compilation of emergency authorities at the Secretarial level.

L. Update of PEADs

As you are no doubt aware, the Department of Homeland Security is presently coordinating the
review of PEADs throughout the Executive Branch in compliance with Presidential Decision
Directive (PDD) 67. The Federal Emergency Management Agency (FEMA) will continue to
lead that process, and the Office of Legal Counsel (OLC) at the Deparlment of Justice will
continue in its role as rev1ewer for legal sufficmncy '

The review and update of PEADs 1 is an urgent and compelling security effort, especially in Jight
of ongoing threats. In addition, it is likely that new PEADs addressing new issues will need to
be developed and reviewed by some departments and agencies. You should antlc1pate receiving
new guidance on the completion schedule in the near future.

Attached for your reference is a copy of FEMA’s current Jist of agency points of contact on the
PEAD:s project. Each of these individuals should be able to provide information concerning the
status and the estimated completion of pending PEADs assigned to your department or agency. -
By this memorandum, we ask that you also identify a point of contact in your General Counsel’s
office who will work with FEMA, OLC, and the Homeland Security Council in this effort.
Please provide that information to the EOP point of contact for these issues, Ryan Stiles-(Deputy
Counsel for the Homeland Security Council, 202-456-2607, or by emai] at
rstiles@who.eop.gov).
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2. * Compilation and Update of Department and Agency Emergency Authorities ,

Each Principal of an executive branch -department or agency also possesses certain legal
authorities that they may execute in the course of responding to an emergency or domestic
incident. It is my understanding that most of your offices already have compiled departmental
emergency materials in a readily useable form. Your individual departmental binders should be
compiled or updated at this time, with copies provided to FEMA, OLC, and the White House.

These are important initiatives that are vital to our national security. To ensure a shared
understanding, format, and timetable, and to address any questions, we ask that you please
designate to Ryan Stiles a representative from your office to participate in a meeting on these
efforts at 3:00 p.m. on Thursday, June 3, 2004 in Room 472 of the Eisenhower Executive Office

Building.

Thank you in advance for your cooperation. We look forward to working with you as we see
these projects through to completion.

Attachment -
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DISTRIBUTION LIST FOR MEMORANDUM:

Nancy S. Bryson - ‘ Joe D. Whitley 7
Department of Agriculture Department of Homeland Security
(202) 720-2166 S : (202) 772-9741
Theodore W. Kassinger ] Alex M. Azar, 1T
Department of Commerce  Department of Health and Human
(202) 482-0042 Services
(202) 690-7998
William J. Haynes, I . ' William H. Taft, IV
Department of Defense : Department of State
(202) 693-7278 . (202) 647-7096
Lee L. Otis ‘ J efﬁey A. Rosen
Department of Energy : ' , Department of Transportation
(202) 586-1499 - (202)366-3388 '
David Trissell ‘ Arnold 1. Havens
Federal Emergency Management Agency Department of Treasury
(202) 646-4536 | . (202) 622-2882
Gary M. Stem ' _ Mark A. Robbins
National Archives and Records Administration Office of Personnel Management
(301) 837-0293 (202) 606-0082

cc: Edward McNally, Homeland Secunty Council -
John B. Bellinger, ITI, National Security Council
Col. Mike Murphy, White House Military Office
Shana L. Dale, Office of Science and Technology Policy




- 05/427/04 THU 19:48 FAX

Presidential Emergency Action Documents (PEADs) Update
Points of Contact '
(05/26/04)
POC - Alternate

' White House (Rosemary Hart, DOJ working with WH OGC)

DOT

Robert Kluba Donna O’Berry
202-366-2781 - - 202-366-6136

Robert.kluba@rspa.dot.gov donna.o’berry@rspa.dot.gov
(Fax: 202-366-3768) (Fax: 202—366-7041)

National ~ Jim Hemphill
Archives  301-837-3266
 (Info. Off.) jim.hemphill@nara.gov

DOJ Rosemary Hart
‘ 202-514-2027
- rosemary.hart@usdoj.gov
- Commerce Robert Page o Helenia Mitchell
202-482-8333 202-482-6035
rpage@doc.gov hmitche2@doc.gov
(Fax: 202-720-8344) : (Fax: 202-720-8344)
Treasury = Raymond Viets o Stephen Maguire
, 703-747-2312/2279 703-747-2295/2285
Raymond. Viets@do.treas.gov Stephen.Maguire@do.treas.gov
OSTP  Mark Leblanc | |
202-456-6074
rrﬂeblanc@os_tp.eon.gov
HSC Ryan P. Stiles
202-456-2607 |
Ryan P. Stiles@who.eop.gov
(Fax: 202-456-1908)
NSC Bryan Cunningham  /

202-456-9111
H.Brvan Cunningham@nsc.eop.gov

@oos Se
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WHMO  Colonel Michael D. Murphy
202-757-2450 ‘
MDMurphy@whmo.mil
(Fax: 202-757-1458)

DOD Donna Reuss Charles Scott
703-681-3528 703-681-0535
donna.reuss@osd.mil ~ Charles.Scott@osd.mil
(Fax: 703-614-8976) (Fax: 703-681-9744)

USDA Jeremy Stump Sheryi Maddux

' 202-720-7654 202-720-7654

Jeremy.stump@usda.gov sheryl. maddux@usda.gov
(Fax: 202-720-8344) (Fax: 202-720-8344)

DOE Jack Cowden Pat Daly
301-903-4291 202-586-4449
jack.cowden@hgq.doe.gov pat.daly@hqg.doe.gov
Samuel Bradley, OGC
202-586-6783 .
Samuel.Bradley@hq.doe.gov

DOS Katryn M. Shippe Casimer L. Garczynski
202-776-8617 202-776-8600
ShippeKM@state.gov Garczynskicl@state.gov

OFM Andy Coburn Tom Forman
202-606-2007 202-606-1806
andy.coburn@opm.gov TFORMAN@opm.gov

HHS Robert L. Love
202- 205-4708
Robert.Love@hhs.gov
(Fax: 202-205-5153)

- FEMA Linda Davis (OGC) Crane Miller, OGC

202-646-3327 .
Lindam.Davis@dhs.gov

202-646-3340
Crane.Miller@fema.gov
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DHS  KenHill
202-282-8221 -
ken.hill@dhs.gov




