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IN THE SUPREME COURT OF OHIO

THE OHIO ORGANIZING : Case No. 2021-1210
COLLABORATIVE, et al., :
APPORTIONMENT CASE
Petitioners, :
V. : Filed pursuant to S.Ct.Prac.R. 14.03(A)
. and section 9 of Article XI of the Ohio
OHIO REDISTRICTING . Constitution to challenge a plan of
COMMISSION, et al., : apportionment promulgated pursuant to
: Article XI.
Respondents.

AFFIDAVIT OF MICHAEL S. LATNER

IN SUPPORT OF OBJECTIONS

I, Michael S. Latner, having been duly sworn and cautioned according to law, hereby
state that [ am over the age of eighteen years and am competent to testify as to the facts set forth
below based on my personal knowledge and having personally examined all records referenced
in this affidavit, and further state as follows:

1. I am a Professor in the Political Science Department at California Polytechnic
State University. My qualifications, teaching and research experience, and knowledge and
understanding of redistricting is detailed in my prior submission to this Court on October 22,
2021.

2. I am familiar with and have studied Article XI of the Ohio Constitution. I am also
familiar with this Court’s opinions in this case, League of Women Voters of Ohio v. Ohio
Redistricting Comm., Slip Opinion No. 2022-Ohio-65, Slip Opinion No. 2022-Ohio-342, and

Slip Opinion No. 2022-Ohio-789.
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3. I have previously submitted an affidavit and expert report to this Court concerning
the compliance of the General Assembly district plan adopted by the Ohio Redistricting
Commission on September 15, 2021 (the “Original Plan”), an affidavit regarding the revised
General Assembly district plan adopted by the Ohio Redistricting Commission on January 22,
2022 (the “First Revised Plan”), and an affidavit regarding the revised General Assembly
district plan adopted by the Ohio Redistricting Commission on February 24, 2022 (the “Second
Revised Plan”). I now submit a subsequent affidavit to assess the third revised General
Assembly district plan adopted by the Ohio Redistricting Commission on March 28, 2022 (the
“Third Revised Plan) and the General Assembly district plan adopted during the previous
redistricting cycle by the Ohio Apportionment Board, which was “the body then responsible for
drawing Ohio’s legislative-district maps[,]”! on September 30, 2011 (“2011 Plan”).?

4. Specifically, I have been asked to analyze the Third Revised Plan for compliance
with Article XI of the Ohio Constitution. To conduct this analysis, I rely on total population
data from the 2010 and 2020 Decennial Census and 2016-2020 election data from the Voting
and Election Science Team (VEST) datahub.’ These data, including shapefile data, are publicly
available through several repositories and mapping projects.* I have also reviewed several other
plans for comparison, including a plan submitted on March 28, 2022 by two independent map
drawers hired by the Commission, Douglas Johnson and Michael McDonald

(“Johnson/McDonald”), and a plan submitted on February 15, 2022 by Ms. Bria Bennett, one of

! Slip Opinion No. 2022-Ohio-65, 9 340.

2 These plans both include maps for the state House and Senate. References below to these individual maps will
retain this nomenclature, e.g., “Original House,” “First Revised Senate” and “Second Revised House”.
3 https://dataverse.harvard.edu/dataverse/electionscience.
41 obtained data from the following:
Redistricting Data Hub: https://redistrictingdatahub.org/data/about-our-data/#pl.
Dave’s Redistricting App: https://davesredistricting.org/.



Case: 2:22-cv-00773-ALM-ART-BJB Doc #: 163-15 Filed: 04/06/22 Page: 9 of 29 PAGEID #:
5368

the named petitioners in Bennett, et al. v. Ohio Redistricting Commission, et al., No. 2021-1198,
which was the third plan prepared by Dr. Jonathan Rodden in this litigation (“Rodden II1”). In a
letter to the Ohio Redistricting Commission dated February 15, 2022, counsel for the petitioners
in Bennett and League of Women Voters stated that the Rodden III plan “fully complies” with
Article XI, Section 3’s line-drawing requirements and Article XI, Section 5’s requirements for
the numbering of state Senate districts. I have also independently reviewed the Rodden III plan
for constitutional compliance. I have not identified any deviations from these line-drawing and
numbering requirements. The February 15, 2022 letter, and all of the above-referenced plans,
are available for download on the Ohio Redistricting Commission’s website.’

5. I have also been asked to analyze the 2011 Plan to determine whether the Plan
reflects equipopulous districts when applied to Ohio’s current demographic configuration, i.e.,
whether the Plan is malapportioned. For this analysis, [ used 2020 Census population data and
overlayed the 2020 state legislative House plan TIGRIS redistricting files provided by the US
Census, i.e. last decade’s House plan that was used in the 2020 election.

6. I am receiving compensation for my study and testimony at an hourly rate of $250
per hour. My compensation is in no way dependent on the outcome of the dispute.

SUMMARY OF MY OPINIONS

7. The Third Revised Plan continues to run afoul of principles of proportionality and
symmetry, in a manner that is very similar to the Ohio Supreme Court’s recent findings with
respect to the Second Revised Plan. Indeed, the two plans are virtually identical: a comparison
of the Second and Third Revised Plans’ House districts reveals that only 0.265 percent of the

population changed districts at all. The continuity between the two plans results in similar

5 https://www.redistricting.ohio.gov/maps.
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partisan performance. Alternative plans, including Johnson/McDonald and Rodden III, achieve
substantially greater proportionality and partisan symmetry.

8. Like the invalidated Second Revised Plan, the Third Revised Plan nominally
creates 54 Republican leaning House districts and 45 Democratic leaning House districts.
However, this summary statistic is misleading because 17 of the seats that favor Democrats are
actually toss-up districts, while none of the seats that favor Republicans fall into this category.
In other words, 17 out of the 45 Democratic-leaning districts have been drawn to be between 50
and 52 percent or less Democratic, while there are zero Republican-leaning districts that fall
into this toss-up category. Excluding toss-ups, 34 percent of the House seats favor Democrats,
while 66 percent of those seats favor Republicans, yielding a difference in proportionality from
statewide vote shares of 12 percent. Compared to the First Revised Plan, which created 14 such
toss-ups, the Third Revised House map actually performs worse with a two-point vote swing, as
a result of the three additional toss-ups.

9. The Senate map functions similarly. The Third Revised Plan nominally creates 18
Republican leaning districts and 15 Democratic leaning districts, but 6 of the Democratic
districts are toss-ups, while once again none of the Republican districts fall into that category.
Excluding toss-ups, 33 percent of the Third Revised Senate seats favor Democrats, while 67
percent of those seats favor Republicans, creating a disproportionality from statewide voting
averages of 13 percent. Like the House map, the Third Revised Senate map performs worse
than the First Revised Plan with a two-point vote swing.

10. A truly proportional districting plan yields proportional shares of seats for votes
across a range of possible outcomes. The Third Revised Plan is designed to approximate

proportionality for a single election outcome, i.e., one in which Democrats earn 46 percent of
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the statewide vote, while Republicans earn 54 percent. But statistically speaking, the likelihood
of an election with that exact result is small. Rather, ebbs and flows in partisan vote share are to
be expected. A small two percentage point shift in the electorate in favor of Republicans would
be expected to wipe out 17 Democratic House seats and 6 Democratic Senate seats, giving
Republicans 72% percent of House seats and 73% percent of Senate seats—a supermajority in
both chambers. Equivalent shifts among voters in favor of Democrats would not yield any
additional seats, much less the extreme gains that Republicans would see. Because of the Third
Revised Plan Plan’s asymmetric reliance on toss-up districts, it sets a performance ceiling for
Democrats and a performance floor for Republicans. Thus, similar to the First and Second
Revised Plans, the Third Revised Plan performs like a “winner-take-all” gerrymander but with
only a one-way ratchet in favor of Republicans.

11.  The Third Revised Plan also produces significant asymmetry, and therefore
continues to systemically disfavor Democratic voters. The Third Revised Plan does little to
improve on the significant asymmetry of either the Original Plan, the First Revised Plan, or the
Second Revised Plan, which is a direct outgrowth of what appears to be a minimalist approach
to meeting proportionality standards in Section 6(B).

12.  Viable comparison plans submitted to the Commission, including the
Johnson/McDonald and Rodden III plans, create at least 42 percent Democratic House and
Senate districts, including toss-ups, and would not generate extreme disproportionalities under
two-point swing election scenarios. These comparison plans also achieve substantially greater
partisan symmetry in both the House and Senate.

13.  Talso conclude that the 2011 Plan is malapportioned. Of the 99 House districts, 40

exceed 5 percent population deviations. Five House districts are below ideal population
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estimates by more than 10 percent, with an average deviation of -12.3 percent. Twenty one
districts are five to ten percent below population requirements, with an average deviation of -7.2
percent. Seven districts exceed population requirements by 5 to 10 percent, with an average
deviation of +7.5 percent, and seven districts exceed population requirements by more than 10
percent, with an average population deviation of +13.5 percent. The maximum deviation for the
2011 House Plan using 2020 population estimates is 34.2 percent. There are currently over 4.5
million Ohio residents living in over-populated districts, meaning that they would be
underrepresented by living in districts with more constituents per representative relative to other
Ohioans.

ANALYSIS AND OPINIONS

L The Proportion of Districts in the Third Revised Plan That Favor Each Political
Party Does Not Correspond with the Statewide Preferences of the Voters of Ohio

14.  To conduct the proportionality analysis, I employed the same methodology and
used the same data sources as those I employed in my earlier affidavits and expert report, as
modified by guidance from the Ohio Supreme Court in its February 7, 2022 opinion:
“[Clompetitive districts . . . must either be excluded from the proportionality assessment or be
allocated to each party in close proportion to its statewide vote share.” Slip Op. 2022-Ohio-342,
9 62; see also Slip Opinion No. 2022-Ohio-789, § 38 (reaffirming this guidance).

15. I proceeded in four steps. First, I calculated the statewide preferences of the voters
of Ohio, based on available statewide state and federal partisan general election results during
the last ten years. Second, I calculated the statewide proportion of districts whose voters favor
each political party, as well as the proportion of toss-up districts, based on the same set of
statewide elections. I did this for the House and the Senate maps in the Third Revised Plan, as

well as for the Second Revised Plan, First Revised Plan, the Original Plan, and alternative plans
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submitted to the Commission (Johnson/McDonald, Rodden III). Then, to determine whether the
statewide election figures “closely correspond” to the partisan seat shares from the plans, I
calculated the difference between those two figures. Finally, I compared the difference between
statewide election figures and partisan seat shares in the prior plans and alternative plans.

a. Proportionality When Toss-Up Districts Are Excluded

16. Tables 1 and 2 display statewide vote share. The tables lay out the Democratic
(DEM) and Republican (GOP) seats and seat share for the respective House and Senate Third
Revised Plan, as well as the toss-up districts that are estimated to yield vote shares from 48 to
52 percent for either party.® Excluding the toss-up districts, the Third Revised House Plan
yields respective Democratic and Republican seat shares of 34 and 66 percent. Compared to
statewide vote shares, these seat shares produce a disproportionality of 12 percent. For the Third
Revised Senate Plan, once toss-up districts are removed, the respective Democratic and

Republican seat shares of 33 and 67 percent produce a disproportionality of 13 percent.

% In the Court’s most recent opinion, it stated that districts within this range are
“‘competitive’ . . . and . . . must be excluded when assessing [a] plan’s overall proportionality.” Slip
Opinion No. 2022-Ohio-789, 9 42.
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TABLE1

Proportionality of Third Revised House Plan

SEAT SHARE WITHOUT

VOTE SHARE SEATS SEAT SHARE TOSS-UPS DIFFERENCE
DEM 46% 28 28% 34% -12%
GOP 54% 54 55% 66% 12%
Toss-ups (48-52%) 17 17%

Disproportionality

0,
without toss-ups: 12%

TABLE 2

Proportionality of Third Revised Senate Plan

SEAT SHARE WITHOUT

VOTE SHARE SEATS SEAT SHARE TOSS-UPS DIFFERENCE
DEM 46% 9 27% 33% -13%
GOP 54% 18 55% 67% 13%
Toss-ups (48-52%) 6 18%

Disproportionality

%
without toss-ups: 13%

b. Proportionality When Toss-Up Districts Are Included
17.  As noted above, the Third Revised Plan has a significant and unusually large
number of House and Senate districts that lean Democratic by razor-thin margins.” If the “lean”
of the districts is unbiased, or randomly distributed between the two parties, it is reasonable to
expect the parties to split these districts roughly 50/50 over the course of elections due to ebbs
and flows in voter support. However, the design of the toss-up districts in the Third Revised

Plan—just like the design of the First and Second Revised Plans—looks anything but random.

" Under a normal distribution, about 7 percent of districts would fall into this “toss-up” range, i.e., 7
House seats and 2 Senate seats.
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18.  Tables 3 and 4 display the results of my analysis when toss-up districts are
allocated to each party, including the impact of minor (2 percent) uniform vote swings for the
Third Revised Plan, Second Revised Plan, the First Revised Plan, the Original Plan, the
Johnson/McDonald plan, and the Rodden III plan. For the Third Revised House Plan, the
number of toss-up districts is extremely large (17). See Table 3. Note that alternative plans
contain only 3 to 6 toss-ups, closer to what would be expected across a normal distribution.

19.  Subtracting 2 percent from the expected Republican vote shares in each district
and adding it to the Democratic vote shows that such a vote swing would result in zero
additional Democratic seats, because Democrats are already favored to win all 17 toss-ups in the
Third Revised Plan. However, the same minor vote swing toward Republicans would give them
all 17 seats, or a 72 percent supermajority of seats with 56 percent of the vote. This is the same
underlying design found in the Second Revised Plan and the First Revised Plan. Notably, under
either the Johnson/McDonald or Rodden III plans, both parties would benefit from minor vote
swings in their favor, as should be the case under a fair plan.

TABLE 3

Swing Analysis of Original, Revised, and Alternative House Plans

SEAT SHARES WITH TOSS-UPS SEAT SHARES WITH D SEAT SHARES WITH R
PLAN TOSS-UP (D/R) (D/R) +2%D SWING +2%R SWING

3rd Revised 45%/55% 17/0 no change 45%/55% +17R 23%/72%
2nd Revised 45%/55% 19/0 no change 45%/55% +19R 26%/74%

1st Revised 42%/58% 14/0 no change 42%/58% +14R 28%/72%
Original 35%/65% 3/2 +2D 37%/63% +3R 34%/66%
Johnson/McDonald 45%/55% 3/3 +3D 49%/51% +3R 42%/58%
Rodden III 43%/57% 2/1 +1D 44%/56% +2R 41%/59%

20.  The same pattern is revealed in the Third Revised Senate Plan. See Table 4.

Indeed, I find that the Third Revised Senate Plan, which has 6 districts that barely lean
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Democratic and no corresponding Republican toss-up districts, performs worse than the First
Revised Plan. Both the number and partisan lean of these districts is designed to benefit
Republicans. With a two-point swing in favor of Republicans, Republicans are expected to win
a 73 percent supermajority of Senate seats. By contrast, the Democratic Senate seat share would
remain at 55 percent with an analogous 2 percent vote swing in their favor.

TABLE 4

Swing Analysis of Original, Revised, and Alternative Senate Plans

SEAT SHARES WITH TOSS-UPS SEAT SHARES WITH D SEAT SHARES WITH R
PLAN TOSS-UP (D/R) (D/R) +2%D SWING +2%R SWING

3rd Revised 45%/55% 6/0 no change 45%/55% +6R 27%/73%
2nd Revised 45%/55% 8/0 no change 45%/55% +8R 21%/79%

1st Revised 39%/61% 372 +2D 45%/55% +3R 30%/70%
Original 27%/73% 0/2 +2D 33%/64% no change 27%/73%
Johnson/McDonald 45%/55% 2/0 no change 45%/55% +2R 39%/61%
Rodden Il 42%/58% 2/1 +1D 44%/56% +2R 41%/59%

21. A comparison between the Second and Third Revised House plans illustrates how
this “one winner takes all, one winner takes none” works, and how little has changed between
the two plans. Figure 1 displays the Democratic vote shares for the 99 House districts, in order
of increasing vote share or party lean, for both plans. First, note that both plans have an identical
gap just before the 50 percent support line, where Democrats start winning seats. That absence
of Republican-leaning toss-up seats is what prevents Democrats from making any gains from a
2-point vote swing. On the other side of that line, Republicans stand to gain the 17 seats ranging
from 50 and 52 percent. This is a major source of asymmetry in the plans. Additionally, you can
see that Democrats are packed into five districts that are 80 percent-plus Democratic, with no
corresponding packed Republican districts. This is another source of asymmetry, as it allows

map drawers to allocate fewer safe seats to Democrats.

10
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22.  Second, you can only see a handful of Third Revised House Plan districts (hollow
dots), because these are the only districts where voters were placed in different districts,
changing their partisan support. With the exception of those six districts, the two plans are

identical. As a result, the two plans perform similarly.

100%
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Figure 1: District Level Vote Shares in House Plans
23.  One can observe that only a small number of district populations changed
between the Second and Third Revised Plans. There was only a change of 451 census blocks
out of 276,478 (0.0016 percent of census blocks), which impacts only 0.265 percent of the total
population.. Otherwise, the Second and Third Revised Plans are identical, which explains their
similar performance.
24.  As was the case in the Second Revised Plan, this unusual pattern of district

allocations suggests that the Commission again intended to use toss-up districts that are

11
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nominally Democratic to create an illusion of increased proportionality without producing a
map that would produce proportionate outcomes. That this was a deliberate choice by the
Commission is underscored by existence of alternative plans, including Johnson/McDonald and
Rodden III, that achieve proportionality without relying on an unusually high number of
Democratic toss-up districts, as well as by the persistent asymmetry and failure of the Third
Revised Plan to meet partisan fairness, which is discussed further below.

I1. The Third Revised Plan Favors Republican Voters and Disfavors Democratic
Voters

25.  To conduct the partisan fairness analysis, I used the same statistical and
comparative partisan symmetry analysis as in my prior affidavits and expert reports.

26.  First, I determined the degree to which the Third Revised Plan exhibits
asymmetry in the allocation of votes to seats between the parties. Second, I compared
asymmetries across the above-mentioned comparison plans. Such comparison is helpful because
it demonstrates that the Commission could have introduced and adopted a less biased remedial
plan.

27. Partisan symmetry is a broadly accepted metric used by political scientists to
measure partisan bias.® The principle of partisan symmetry requires that a districting system
award the same number of seats to each party’s candidates for the same share of statewide votes

that they receive. The question posed by a partisan symmetry analysis, in other words, is how

$ Barry Burden and Corwin Smidt, “Evaluating Legislative Districts Using Measures of Partisan Bias and
Simulations, Sage Open, 10, 4, 2020; https://doi.org/10.1177/2158244020981054; Anthony J McGann, Charles
Anthony Smith, Michael Latner, Alex Keena, “A Discernable and Manageable Standard for Partisan
Gerrymandering” Election Law Journal, 14, 4, 2015; John F. Nagle. “Measures of Partisan Bias for Legislating Fair
Elections”, Election Law Journal: 2015. pp. 346-36; .http://doi.org/10.1089/elj.2015.0311.
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many more (or fewer) seats does one party get for some share of the statewide vote as compared
to what another party gets for that same statewide vote share.

28.  Scientifically, accepted measures of partisan symmetry follow logically from the
principle that an electoral system should treat the parties and their voters equally and that the
party that wins the most votes should win the most seats.’ As before, I estimate symmetry in
two ways: (1) a simple numeric formula (S) that can be calculated by hand,'® and (2) a
computational model of symmetry with statistical confidence intervals. The computational
symmetry models estimate symmetry in the seats-votes function across a range of vote shares,
which in this case is between 45 and 55 percent, while S measures symmetry in the distribution
of support for parties across the districts that each party wins.

29.  To calculate the simple measure of symmetry, S, I take the districts that are 5
percent above or below the statewide average of party support and determine what proportion of
those districts favor Democrats and what proportion favor Republicans. That is, a plan’s bias
under S equals the proportion of seats with Democratic vote share above five percent of the
Democratic average minus the proportion of seats with Republican vote share above five
percent of the Republican average. Put simply, S tells you whether a districting plan creates
more Republican or Democratic leaning districts relative to the party’s statewide average. A
negative value for § means Republicans are advantaged while a positive value means Democrats
are advantaged. In this report, simple S symmetry is charted graphically in the form of
histograms. A symmetrical plan would show similar distributions of districts on either side of
the vertical line denoting the average vote share; an asymmetrical plan would give the favored

party more districts past the line denoting the average vote share for the party.

9 McGann, et.al., “A Discernable and Manageable Standard for Partisan Gerrymandering”.
10 This metric was first developed by Anthony McGann during the writing of Gerrymandering the States, p. 30.
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30. For the computational models, I calculate partisan symmetry for the plans, but
instead of assuming uniform vote swing across districts, I impute random “noise” (up to five
points) in 1,000 simulations of district vote distributions to reflect the idiosyncrasies and
perturbations that occur in real elections over time. The procedure also allows me to calculate
confidence intervals to provide estimates of statistical significance. In this report, the
computational model is charted as a seats/votes S-curve function.

31.  Figure 2 below displays a histogram of the allocation of seats for the Third
Revised House Plan, as well as the estimated seats/votes function. The histogram illustrates the
skew in the allocation of seats, where more Democratic seats are won in overwhelmingly
Democratic districts (80 percent vote share and above) with virtually no corollary Republican
districts. This results in more wasted votes for Democrats. As a result, under the Third Revised
House Plan, Democratic voters would only expect to win approximately 44% percent of House
seats with 50 percent of statewide votes, as shown in the seats/votes function. By contrast,
Republicans would expect to win approximately 53 percent of House seats with 50 percent of
the statewide vote. Relative to their statewide vote share, Republicans have more districts where
they earn 5 percent more than their statewide vote average (46) than Democrats (35), which
means their voters are allocated more efficiently under the Third Revised House plan.
Compared to the Second Revised Plan, the number of seats where Democrats win 5 percent or
more than their statewide vote average has increased by one, slightly improving symmetry, but
consistent with each of the Commission’s plans, Republicans maintain a substantial, and

statistically significant, advantage.
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Figure 2: Third Revised House Map Asymmetry

32.  Figure 3 shows a similar pattern for the Third Revised Senate Plan. Because

Democrats are concentrated into fewer districts, they are expected to win approximately 44

percent of seats with 50 percent of the statewide vote. By contrast, Republicans are expected to

win approximately 53 percent of Senate seats with 50 percent of the statewide vote.

Republicans also have more safe seats. Republicans win 15 seats (45 percent) with 5 percent

more of their statewide vote share, compared to 12 seats (36 percent) for Democrats. While the

Senate asymmetry simulations tend to have larger standard errors (in parentheses) due to fewer

observations, these results are statistically significant, and tend to mirror the results of the

Second Revised Plan. The simple symmetry measures also indicate that any improvement over

the Second Revised Plan is marginal.
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Figure 3: Third Revised Senate Map Asymmetry
33. Most importantly, the asymmetry in both the Third Revised House and Senate

maps still lags far behind the alternative plans in fairness. See Tables 5 and 6,
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TABLE 5

Asymmetry in Original, Revised, and Alternative House Plans

PLAN SIMPLE S ASYMMETRY  (95% CONFIDENCE)
3rd Revised -11 -11.30 (5.6)
2nd Revised -13 -11.60 (5.94)
1st Revised -13 -13.90 (5.76)
Original -15 -15.39 (5.87)
Johnson/McDonald -4 -5.20 (5.63)
Rodden IlI -6 -8.40 (5.38)
TABLE 6

Asymmetry in Original, Revised, and Alternative Senate Plans

PLAN SIMPLE S ASYMMETRY  (95% CONFIDENCE)
3rd Revised -9 -12.90 (10.6)

2nd Revised -12 -11.10 (10.2)

1st Revised -18 -15.70 (10.54)

Original -15 -17.34 (1048)
Johnson/McDonald 3 -4.82 (10.6)

Rodden IlI -9 -6.40 (9.89)

34. The commission did not need to create yet another asymmetric plan, as evidenced
by the fact that the Johnson/McDonald and Rodden III plans are more symmetric than the Third
Revised Plan at a statistically significant level.!! For example, if we compare the estimated
House symmetry scores from those plans of -5.2 and -8.4, respectively, to the symmetry score

for the Third Revised Plan, -11.3, we can say with greater than 95 percent confidence that the

! Johnson/McDonald T-Test =; -35.357, p-value < 2.2e-16; Rodden III T-test = -26.071, p-value < 2.2e-
16
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Third Revised House Plan will produce greater asymmetries than the Johnson/McDonald and
Rodden III plans. Histograms also show that both the Johnson/McDonald and Rodden III House
and Senate plans are visibly more symmetric, with greater parity in the percentage of seats
where each party wins more than its statewide average. See Figures 4-7. Under the
Johnson/McDonald and Rodden III plans, Democrats and Republicans are expected to receive
similar seat shares with 50 percent of votes, as the seats/votes curve is visibly closer to the 50
percent votes/seats intersection. Crucially, there are no statistically significant asymmetries in
either of the Johnson/McDonald maps or the Rodden III Senate plan. I should note that the
simple S and computational symmetry measures diverge somewhat because they are calculated
using different metrics (the number of safe seats v change in the seats/votes curve as voter
preferences change). The computational measure is superior in that it is a truly predictive
estimate of future performance, and it is possible to estimate the statistical significance of

differences across different plans.

Distribution of districts Seats/Votes function
o
S Asymmetry (D-R) e :
. 42% - 46% = -4% I
Statewide average |
© 46% |
S B | o _| ]
46R district 42D districts © !
ISEPACES 5% more than !
5% less than . o !
o . statewide average = )
§2] &« ] statewide average (42%) 5 i
2 (46%) [ | 0 2 o !
3 § " |
— n !
& 2 g  [TTTTTTTTTTTTETTTTTTTTTTOC
] © ™
E — 5 o R
3 o g = ! 50% D votes
z ~ 7] [ ! ~48% D seats
a 1
I
o | 1
« ]
0 - |
|
]
]
o - [ o - |
[ T I I I I T I T I 1 I | T I I I I
0 10 20 30 40 50 60 70 80 90 20 30 40 50 60 70 80
Democratic Vote Share Democratic Vote Share

Figure 4: Johnson/McDonald House Map Asymmetry
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Figure 5: Johnson/McDonald Senate Map Asymmetry
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Figure 6: Rodden III House Map Asymmetry
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Figure 7: Rodden III Senate Map Asymmetry

III.  As a Result of Significant Population Shifts During the past Decade, the 2011 Plan is
Unconstitutionally Malapportioned

35.  According to the 2010 Census, Ohio had a population of 11,536,504. Therefore, a
decade ago, the ideal population of each of Ohio’s 99 state House districts (i.e., the State’s total
population divided by the number of districts) was 116,530 persons.

36.  According to the 2010 Census data, the 2011 House Plan had a maximum
deviation (i.e., the difference between the most populated district and least populated district) of
19,157 persons (16.44 precent of the ideal district population). Only two districts exceeded a 5
percent population deviation.

37.  The results of the 2020 Census report that Ohio’s resident population as of April
2020 increased by 2.3 percent, totaling 11,799,448 persons. Consequently, the ideal population
for each of Ohio’s 99 state House districts as of 2020 is 119,186.

38.  While this is a relatively minor change in total statewide population, the way it

has been distributed throughout the state has changed more dramatically. In the past decade,
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Ohio’s population has shifted significantly, which skews the current legislative districts away
from population equality. Table 7 below, which was generated from Census data, reveals how
populations for Ohio’s legislative districts has shifted between 2010 and 2020.

39. Table 7 shows that, between 2010 and 2020, the maximum deviation among state

House districts increased from 16.4 percent to 34.2 percent.

TABLE 7

Malapportionment in 2011 House Plan

NUMBER OF DISTRICTS AVERAGE DEVIATION
i i - (v)

DISFI’IC.'(S >-10% 5 _12.3%

deviation
L =0

DISFI’IC.tS >-5% 21 —7 20

deviation

Districts > 5% deviation 7 7.5%
L o

Dlst_rlgts >10% 7 13.5%

deviation

Total deviation 34.2%

40. In light of these population shifts, the 2011 legislative district configurations are
malapportioned. If utilized in any future election, including the 2022 elections, these
configurations would dilute the strength of Petitioners’ votes in legislative elections since they
live in districts that have significantly larger populations than those districts in which other
voters reside.

41.  Petitioner Samuel Gresham Jr. lives at 255 Old Trail Drive, Columbus, OH
43213, which is in House district 26 and Senate district 15 in the 2011 Plan. Based on 2020

census data, both House district 26 and Senate district 16 are overpopulated by more than 5%.
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42.  Petitioner Ahmad Aboukar lives at 5019 Noor Park Circle, Dublin, OH 43016,
which is in House district 24 and Senate district 16 in the 2011 Plan. Based on 2020 census
data, both House district 24 and Senate district 16 are overpopulated by more than 5%.

43.  Petitioner Mikayla Lee lives at 111 Latta Avenue, Unit C, Columbus, OH 43215,
which is in House district 18 and Senate district 15 in the 2011 Plan. Based on 2020 census
data, both House district 18 and Senate district 15 are overpopulated by more than 5%.

44.  Petitioner Prentiss Haney lives at 918 Windsor Street, Cincinnati, OH 45206,
which is in House district 32 and Senate district 9 in the 2011 Plan. Based on 2020 census data,
House district 32 is overpopulated by more than 5%. I was also asked to review the data files
accompanying the Johnson/McDonald Plan that were posted by the independent map-drawers
on the Commission’s website on March 28, 2022.!2 According to these files, the population
deviation of each district in the Johnson/McDonald plan is less than 5 percent from perfect
population equality. Thus, the Johnson/McDonald plan complies with equal-population
requirements mandated by Reynolds v. Sims, 377 U.S. 533 (1964).

CONCLUSION

45. My conclusion with respect to the Third Revised Plan echoes my earlier
conclusions regarding the Second Revised Plan, as they are nearly identical plans: The
Commission has again failed to produce fair maps. The expected outcomes under the
Commission’s plans are not an inevitable function of Ohio’s political geography, as evidenced
by the performance of the Johnson/McDonald and Rodden III plans. Given that the Commission
members have now repeatedly refused to adopt compliant alternative plans, and given their

continued attempt to mimic proportionality through the asymmetric use of toss-up districts, I

12 https://redistricting.ohio.gov/assets/district-maps/district-map-1180.zip.
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must conclude that the Third Revised Plan reflects an intent to maximize partisan advantage

over fairness.

46.  With respect to the 2011 Plan, I conclude that it is unconstitutionally

malapportioned.
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