apportionment data and its transmission to be extended into 2021, which is what we're trying to
do to make sure that the census is conducted in a fair and accurate way. And with that, 1 yield
back my time.

MALONEY:

Thank you for your question. Congressman Comer, you are now recognized.

COMER:

Thank you, Madam Chair. And my questions will be all referred to Mr. Spakovsky. First, I want
to thank you for testifying today. You're an expert on constitutional and voting rights law. And I
also want to emphasize the point I made in my opening statement.

Career Census Bureau staff have told the committee in transcribed briefings that, as of now, the
2020 census can be accurately completed by September 30th. These career staff are moving
heaven and earth to ensure an accurate census. I wish the hearing today supported the effort of
the hard-working women and men at the Census Bureau, but that's not the purpose of this
hearing.

The hearing today is a coordinated assault on the 2020 census from the Democrats and their left-
wing allies who are suing the administration. Sir, this weekend a liberal judge in Northern
California 1ssued a temporary injunction preventing the administration from executing a
complete census count by September 30th. Are you familiar with this injunction?

VON SPAKOVSKY:

ITam.

COMER:

Do you believe, given the current circumstances, a nationwide injunction is merited?

VON SPAKOVSKY:

I--1 do not. In fact, I think the judge was--was going outside of her very limited jurisdiction in

her particular district in California.

COMER:
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The current statute has strict deadlines for delivering an apportionment count to the president and
redistricting files to the states. To my knowledge, Congress has not enacted and the president has
not signed any legislation changing the deadlines. What legal basis is there to challenge the
current statute when Congress has not acted to change the statutory deadline?

VON SPAKOVSKY:
Well, I don't think there is one. In fact, that's why I think this judge is acting in a way that's not
justified by the facts or the law that she has in--in front of her.

COMER:

If this judge issues a longer-term injunction, it will mean the Census Bureau and the judge
himself will be violating the law. Is that correct?

VON SPAKOVSKY:

That's right.

COMER:

We've seen a lot of legal interest in the 2020 census, obviously, including a lawsuit against
adding a citizenship question to the 2020 census. This case was ultimately decided last year by
the Supreme Court. What did the Supreme Court recently rule with regard to the constitutionality
of a citizenship question being asked on the questionnaire?

VON SPAKOVSKY:

Look, that--that decision was in--misinterpreted and I think misreported by a lot of the media. It's
very important to understand the Supreme Court said that it is both constitutional to have a
citizenship question on the census and that the executive branch has the statutory authority to ask
a citizenship question.

The only thing that they decided at the end was that they had not gone through the correct
procedures under the Administrative Procedure Act to explain why they were adding a
citizenship question. I--I think that was an error. But the point is constitutionally and statutorily
you can have a citizenship question on the census. In fact, we've had one on there starting in
1820.

COMER:
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Well, I think that's a very important point, and that's counter to what several of my colleagues on
the other side of the aisle have been saying throughout these census hearings. So, I appreciate
you--

VON SPAKOVSKY:

--Right--

COMER:

--Bringing that--bringing that out. Do you believe the Supreme Court ruling on administrative
process grounds is plot--problematic?

VON SPAKOVSKY:

Yeah, I--1--1 think it's very problematic. In fact, I agree with the dissent written by Clarence
Thomas, in which he said that once the majority determined 1t was both constitutional and
statutorily legal, that should have been the end of the analysis. I think he's exactly right about
that.

COMER:

One last question. Is it fair to say this decision opens new avenues for legal challenges based on
procedural grounds?

VON SPAKOVSKY:

Yeah, I think it does, and I think it's a misinterpretation of--of the APA. And I might just quickly
point out, look, the American Community Survey, which the--the--the Census Bureau sent out
every year, it currently has a citizenship question on it.

COMER:

Exactly. And--and I--1 said my last question. I'm--I'm just going to throw in one more because
there have been so many different statements between the Republicans and Democrats on this
congressional reapportionment issue, which the--the president supports and I personally support.
But sir, is it a fair statement to say that, if persons here illegally are counted towards
congressional apportionment, then states that have promoted sanctuary cities would be rewarded
with more congressional representation?
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VON SPAKOVSKY:

Yes, that--that is clearly the case.

COMER:

Well, that's a big difference--

VON SPAKOVSKY:

~Yes-~

COMER:

--In ideology between the Republicans on this committee and the Democrats on this committee.
But regardless, I appreciate your testimony here today and thank you again for being here. With
that, Madam Chair, 1 yield back the remainder my time.

MALONEY:

(OFF-MIC) you. The gentleman yields back. Congresswoman Speier, you are now recognized,
Jackie Speier.

SPEIER:

Jackie Speier, but thank you, Madam Chair. You know, I think that old adage about not changing
the spots on a leopard really applies here. What we have seen by President Trump, from his
January 26th recognition that the COVID-19 pandemic was serious and troublesome but refused
to make that--

SPEIER:

--apparent to the American people to his efforts to undermine the FDA, the CDC, and the
intelligence community and to bend their decision-making to his interest has taken many persons
who in professional positions within our various departments and either they become
whistleblowers sore they bend to the presidents wishes.
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So the fact that on August 3 a memo to Secretary Ross is provided that says the accuracy and
completion of the senses will be jeopardized if we speed up this process should give all of us
pause but my colleagues on the Republican side feel compelled not to focus on what the issue of
the day is but on apportionment and reapportionment. The data processing has taken anywhere
from 140, 185 days.

This administration now is going to reduce it to 92 days. So Mr. Mihm in your analysis by the
GAO is cutting 60 days out of data processing schedule going to increase the risk of the
inaccuracy and incompleteness of the census?

MIHM:

The short answer ma'am is yes. I mean one of the things to keep in mind and we had a bitof a
discussion or Mr. Thompson talked about this earlier was the--the importance of the subject
matter review process within the Census Bureau and this is where experts that know the data
within individual states after there's been data run have an opportunity to step back and see if
there's any anomaly.

Do the sex ratios look bad? Is there a population change that can't be explained by other ways?
To just give an indication of this there were 46 reruns that they had to do of state data out of 52
states and territories in 2010 and so this 1s not something that just as an aside that has to take
place at that.

They also use this opportunity to clean up the data. One of the things that they do is they look for
where there are multiple responses from the same household. That's--that's an important part of
their data strategy or making sure that they get complete and accurate data. In 2010 they had 14
million housing units, about 10 percent of the housing units that had to be de-duplicated and so
these aren't just numbers along the margin that are taking place. These are very important steps
that the Bureau goes through.

One final thing is that much of the data processing and the cleanup there at the end has to be
sequential in nature. It's not something that - make some of it can be done at the same time but a
lot of it has to be done sequential that they can't move to a second step until they've done the first
and so all of this puts time compression this does increase the risk.

SPEIER:

So that being the case what is the motivation in your estimation?

MIHM:
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Ma'am, I really can't speak to you know the motivation. I mean we look at the operational
decisions or implications of decisions that are being made and motivations for how and why
things get done is a little bit beyond my remit.

SPEIER:

I--T understand that but T am still trying to understand why we want the census data that is relied
on for the next 10 years to be incomplete or inaccurate and how does that help us, any of us
Republicans or Democrats alike, is there a basis on which losses will then be brought when it
becomes apparent that it is incomplete and inaccurate?

MIHM:

Well, what I can certainly speak to is that you know one of the risk in this data processing at the
end is that as I have been discussing there's issues that they are kind of the known unknowns in
which they find something and they say this is an anomaly, we need to make sure that we can
explain it and they spend the time trying to do the root cause so one set of risk is will they have
that time to do that.

The second is are there--could there be things that would show up that they will not know in real
time, that they will not have an opportunity to adjust on or rather make a determination and try
and find out what the story is. We won't find out until we do what is called the post enumerations
survey which is kind of the big check on the accuracy of the data but that doesn't come out until
2022. And so there are two kind of buckets of concerns that we have there with the constricted
processing time.

SPEIER:

So lawsuits being filed subsequently could very well be in the offing. Is that correct?

MIHM:

That is not something that--that I can speak to. I mean I know in the past there have been
challenges both politically and through the courts the accuracy and completeness of census data.

SPEIER:

Are it. Madam Chair, I can't tell how much time I have left. Has my time expired?

MALONEY:
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Yes, it has. Yes, it has. But you had a very important line of questioning. The gentle lady yields
back, her time is expired. Congressman Keller. Congressman Keller, you are now recognized.
We can hear you.

KELLER:

Keller?

MALONEY:

Keller.

SPEIER:

Oh, Keller. Oh, sorry.

KELLER:

Thank you, Madam Chair. According to Census Bureau, as of September 8, nearly 90 percent of
housing units have been enumerated nationwide including 91 percent in my home State of
Pennsylvania. This leaves the rest of the month to collect the remaining data. So I--1 have a

question for Mr. Spakovsky. Can you explain what is meant by housing unit? What do the
figures I just mentioned indicate of about how much of the country has been counted?

VON SPAKOVSKY:

By housing unit, I am assuming they are referring to households whether they are living in the
single-family residence or whether they are living in an apartment or a condominium or--or
something like that.

KELLER:

Okay. So a housing unit one housing unit be a building that might have 100 apartments in it?

VON SPAKOVSKY:

Well, I assume so but all of the figures I have seen on--on where the Census Bureau was saying
how much they have completed they talked about how souls though in one housing unit if it's an
apartment there might be 100 households.
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KELLER:

So--so as far as housing units do we know how much of the country has been counted as far as
individuals? What percentage 90 percent, 90 percent housing units but what does that refer to as
far as the population that we think is INAUDIBLE)?

VON SPAKOVSKY:

All of the figures I have seen refer to house--the number of households that have been--that have
been counted.

KELLER:

Okay. Are there any communities that we may have missed?

VON SPAKOVSKY:

Well, look, that's a problem that the census faces in every single census is getting to people who
are in more remote areas of the country particularly out West and that is something that they
elaborately planned for so it's not as if that is a new problem or a new phenomenon. It is
something that the Census Bureau takes into effect the professionals there, the professionals and

this for a long time. That is something they take into account when they are planning how they
are going to carry out the census.

KELLER:

Okay. We have heard a lot about (INAUDIBLE) apportionment today's hearing and in past
hearings. Has this changed with the people will be counted in a (INAUDIBLE) census?

VON SPAKOVSKY:

Know, there seems to be some confusion about that. It's not that the (INAUDIBLE)--

KELLER:

Does it change which people are going to be (INAUDIBLE)

VON SPAKOVSKY:

BC-DOC-CEN-2020-001602-001310



It's not. It's just that the population that is used for apportionment is not necessarily the same
total population counted by the U.S. Census Bureau.

KELLER:

Okay. The Census Bureau is on track to complete its field operations on time and produce
(INAUDIBLE) I would like to sort of switch gears and I want to talk to Mr. Mihm. The area 1
represent in the Commonwealth of Pennsylvania would buy census standards be hard to count. 1
understand that technology has played a big part in the 2020 census even in rural communities
like mine. Can you speak to how enumerators are using technologies in those places and if there
have been any takeaways that might inform our data collection going forward was 20--
operations?

MIHM:

Yes, sir. As I think that there is a good use of technology in two levels. One is it is part of the
original or initial enumeration. That is allowing the Internet option this time around. That has
certainly been overall a very positive story that tens of millions of Americans certainly myself
included use that option in order to respond to the census than that is both certainly much
cheaper for the Census Bureau in terms of paper and processing and it also helps ensure more
accurate data.

At the back end that you're talking about--1 shouldn't say the back end, that is more in the follow
up and where they don't have a response from a household, the census takers, the enumerators
aren't using technology so they don't have the old paper registers that they had in the past.

This allows both of them to--to collect the data and kind of get it into the system immediately. It
also allows tracking or is your tracking of census taker productivity making sure that they're
actually going to where they should be going, and that is something that the Census Bureau looks
at--looked at.

There's an old term for classification called curb stoning. This is something that's--it's how
technology is making sure that that is minimized and, you know, and in fact pretty close to
illuminated.

MALONEY:

The gentleman's time has expired. Thank you. Congresswoman Kelly, you are now recognized.

Congresswoman Robin Kelly.

KELLY:
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Thank you, Madam Chair. The wide reaching impact of census data cannot be overstated. But
among the most important goals of the census is to accurately determine the apportionment of
seats in the House of Representatives. And it is very important, to be clear about something here,
this is not about political gains or games. It's not about one party trying to come out on top.
Apportionment is a critical process enshrined in the constitution to ensure that every citizen at
the United States receives a fair representation in Congress.

Last year, the Urban Institute release projections that about 4 million people could be
undercounted in the 2020 census and that it could lead to the worst undercount of black and
Latino populations in the United States since 1990.

Mr. Thompson, at the time the projections are released, you were quoted in a 2019 NPR article
saying that these horrific estimates "May be a little bit on the conservative side." Given all that is
happened since those projections were released in 2019, do you think that currently the Census
Bureau faces an even higher risk of undercount in black and Latino communities?
THOMPSON:

Thank you, congressman. I am of the opinion that there is a great risk, that people in all
communities, including black and Latino will see under accounts that were larger than in
previous census is.

KELLY:

Why do you think communities of color are often undercounted in census data?

THOMPSON:

Well, for example, if you look at the current situation, you notice that in the low responding,
self-responding areas of the United States Census tracks, they are the black and Latino
populations are more represented in those tracks great that 1s that they are they are
overrepresented in those low responding census tracks. And so that means that the work to get a
complete count for those communities is going to be harder than in other communities because
there is a much larger nonresponse follow-up workload to carry out.

KELLY:

And what are the consequences of being undercounted in terms of congressional representation?

THOMPSON:
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Well, I could go on forever about the importance of the census--

KELLY:

(INAUDIBLE)

THOMPSON:
--But it's just used for so many important components of our democracy, including
representation, allocation of funds, planning for businesses, making surveys fully represented. So

undercounts, it means that you're underrepresented and you're not receiving your full share of all
those benefits.

KELLY:
Right. And I know in my area, it's $1400 or person who's undercounted every year for 10 years.

In addition to the congressional representation, census data is also used to determine local
boundaries for things like city councils and school boards, isn't that correct?

THOMPSON:

Yes, congresswoman. That is correct.

KELLY:

So for populations that are undercounted, may not only stand to lose congressional seat, but also
at the local level as well, isn't that correct?

THOMPSON:

That is correct, congresswoman.

KELLY:

So Black and brown communities have a lot to lose if all of us are not counted. 1 just want to
thank you, Mr. Thompson. The stakes could not be higher. Our founders knew how important it
was for congressional representation to be fairly divided based on an accurate census. We should
not risk to depriving citizen under representation guaranteed to them by the constitution. We
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should give the Census Bureau the time it needs to conduct a complete and accurate census. And
with that, 1 yield back.

GOMEZ:

Thank you, Ms. Kelly. I'm filling in for Chair Maloney. I greatly appreciate everybody here. 1
recognize myself for five minutes for questions.

One of the things that we--we know is that this account is extremely crucial. Yet, 4 in 10
households had yet to be counted. A move like this will likely lead to an undercount among
historically hard to count populations and communities of color, immigrants, and those in the
urban areas. That means communities like the ones I represent are going to be undercounted. My
Congressional District so far is only at 50 percent self-response rate and enumeration rate
combined. Despite--so I'm extremely concerned that people in my district are also completely
concerned.

Despite four former Census Bureau director's warning us that earlier deadline was "result in a
serious and complete enumeration of many areas across the country but," the Trump
administration has dramatically accelerated the census for political gains.

On August 27th and 28th, this committee interviewed three top officials from the Census Bureau.
The first official stated, I quote, "more time is always a good thing." The second official stated, 1
quote, "any time you have more time, it reduces risk, and that will have reduced our risk." The
third official said, I quote, "absolutely,” when he was asked whether he agreed with the first two
officials. So my question is, Mr. Thompson, do you agree with these officials?

THOMPSON:

Well, I know those officials pretty well and I agree with those statements.

GOMEZ:

Why--why is that?

THOMPSON:

Well, right now, there simply isn't enough time in my opinion to complete a really good and
accurate data collection and there's not enough time to--to process the data after the data
collection ends and do it in an accurate way. So I think that those--those raise very serious
concerns and I detailed a lot of those in my testimony.
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GOMEZ:

In a sworn declaration filed with a federal court on September 4th, Mr. Fontenot, associate
director of the 2020 census stated that if a federal court were to stop the Census Bureau from
proceeding with its news new rushed schedule, I quote, "we would evaluate all the changes we've

made for their re-planned schedule and determine which to reverse or modify.

We would go through each and every aspect of the remaining operations and determine how best
to use the remaining time to maximize the accuracy and completeness of this census results.

In other words, the Census Bureau stands ready to un-crash it's scheduled. If Congress gives it
the time it needs, it can decide how to do that. Mr. Thompson, do you have confidence that the
Census Bureau has the ability to make use of the statutory extension from Congress if passed?

THOMPSON:

I certainly think the Census Bureau could make great use of it.

GOMEZ:

And in the past three census, none of which took place during a pandemic, the Bureau has
needed five months to accurately--accurately and completely delivered apportionment and
redistricting data theory is that correct?

THOMPSON:

At least five months.

GOMEZ:

At least--at least five months. What is the preferred amount of time?

THOMPSON:

Well, for this census, I think the preferred amount of time is the time that the Census Bureau
developed when it was on the basis of its extensive planning and research, which--which in this
case would be five months.

GOMEZ:
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Mr. Thompson, so why is it important for the Bureau to have adequate amount of time to process
the data?

THOMPSON:

Well, you don't--if you don't have adequate amount of time, the problem is you can make a
computer errors that are not detected and they--they immediately--and they would probably carry
it through into the apportionment and the redistricting. So there's just a high risk of computer
errors.

GOMEZ:

I greatly appreciate your answers. One of the things that we heard from my colleagues on the
other side of the aisle is that they're--they're almost convoluting two different arguments, one,
that undocumented immigrants should not be counted; two, that we shouldn't extend the deadline
to make sure that everybody is accurately counted.

If we're extend--if we extend the deadline to count everybody and then the Republicans and this
president are trying to back out undocumented immigrants, I don't understand why they wouldn't
extend the deadline unless they don't want U.S. citizens or minority communities or urban areas
not to be counted as well.

So, I have suspicions. The motivations of this administration, when they tried to add the
citizenship question, it was rejected by the Supreme Court. It was--Judge Roberts just rejected it
flatly as something that was contrived. So, with that, I urge my colleagues to--on the other side
of the aisle to support the extension as--of the--of the deadlines for the Census Bureau.

Thank you and I yield--1 yield my own time. And now I would like to recognize Ms. Tlaib for
five minutes. Let me see here. I'd like to recognize Ms. Porter for five minutes. I--Ms. Porter?

PORTER:

Yes, hello. How are you? I apologize.

GOMEZ:

Don't worry about it; technical difficulties on all sides. Ms. Porter, you're recognized for five
minutes for your questioning.

PORTER:
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Thank you. Mr. Mihm, you said in your August report that it would be especially difficult for the
Census Bureau to get accurate counts of college students if census operations were not extended
to make up for time lost. I was a professor at the University of California Irvine before being
elected to Congress, and my district is home to a university with more than 35,000 students, as
well as a number of smaller colleges. Mr. Mihm, when are college students normally counted?

MIHM:

Ma'am, college students are normally counted at their university, either in their dorm or if they're
living off campus, that is under census rules their usual residence.

PORTER:

I'm sorry. What time of year? What time of year?

MIHM:

I'm sorry, ma'am? Oh, time of year?

PORTER:

What time of year do we usually count--

MIHM:

--It would--it would be--

PORTER:

--count them?

MIHM:

It would be sent--you know, at or around Census Day. So, it would be--

PORTER:

—Okay--
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MIHM:

--And this time it would have been in the spring.

PORTER:

So, around April?

MIHM:

Yes.

PORTER:

Exactly. So around April because in a normal year, seniors are graduating in the spring. And in
your report, you noted that when campuses shut down, many students went home and could not
be contacted.

So, my question 1s we're missing a bunch of graduating seniors. That's as many--could be as
much of a quarter of students in a school, like 5,000, 6,000, 7,000 students in many places. Is
that correct if we fail to count college seniors?

MIHM:

Yes, ma'am. And it--the--the risk 1s actually on two sides, and we won't actually know until later.

UNKNOWN:

Well, when (INAUDIBLE) forgot to call me?

MIHM:
I'm--I'm sorry, ma'am.
Yeah, the risk is on two sides. We put a--we could end up missing them or we could end up

having to be double counted, both at the university and if they're back home. And the point is is
that we will not know that until much later.
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PORTER:

You said in your report that the Census Bureau has requested administrative data from around
1,400 colleges in larger towns and cities. When you publish that report on August 27th, only 51
percent of colleges have agreed to share that information. Where is that number now?

MIHM:

I don't have an update on that, ma'am. But I will check and get that to your office as soon as I can
get the--the better number.

PORTER:

Right. But the--well, as of a month--a couple weeks ago, we were at half of all colleges being
counted, which is not a good place to be.

I want to turn to Mr. Johnson now and ask, if there is not an extension of the census, does--what
does that mean for what the census calls hard to count areas?

THOMPSON:

Thank you, congressman. So, that--those are going to be the areas that--that--that would be
affected the most by--by not allowing the Census Bureau the proper time that they requested
initially to complete their work. Though--those communities have lower response rates and
therefore they have greater amount of work to do in a nonresponse follow-up. That's where the
biggest challenges are to getting a complete and accurate count. So--so, those communities
would be affected the most.

PORTER:

And I--1 think some people might be really surprised to learn about what our hard to count areas.
We often think of them as rural areas, places without broadband access, places where there might
be language barriers. I want to show people an example of--this is a picture of Big Sur,
California. Mr. Johnson, is Big Sur hard to count?

THOMPSON:

Excuse me, Con--is Big Sur hard to count?
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PORTER:

Yes.

THOMPSON:
Well, there are--there are certain rural areas in Big Sur that are very hard to--to get to. I happen

to have actually been there for a while. So, yes, there are parts--portions of it that would be hard
to count.

PORTER:

So, the self response rate in this beautiful area was 35 percent less census. It's down by more
than 10 points so far in this cycle. This part of California is almost 100 percent Spanish-
speaking, and broadband is really limited. And that's two big factors to enumeration. And one
consequence of less funding, of course, is--of the lack of a count is less federal funding for this
amazing bridge that goes over Highway 1.

I also wanted to ask you about other hard to--does this look like a hard to count area to you? This
is San Clemente, California in the southern part of Orange County. Is this hard to count?

THOMPSON:

Congresswoman, I--I would really have to--to--to look. There--there are areas in Southern
California that are certainly on--show up on the bureau's hard to count indicator. I'd--I would
have to study that a little bit more--

PORTER:

--And in (INAUDIBLE)--

THOMPSON:

--to answer that.

PORTER:
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--San Clemente just north of there is 65 percent renters, 20 percent immigrants, and that helps
explain why the response rate is below 60 percent. If they don't get counted, the local school
district loses education.

I want to show one more hard to count area. This is the University of California Irvine. Is this a
hard to count area?

THOMPSON:

I would think that any area right now with a large college student population is going to face
some challenges in getting an accurate enumeration simply because of--of all the displacement of
college students, as--as one--I shouldn't say simply. I should say that's one component of whites
going to be difficult.

PORTER:

Would extra time help count these--would extra time help in these hard to count areas with
giving us an accurate count?

THOMPSON:

It certainly would.

PORTER:

Thank you very much. With that, I yield back.

GOMEZ:

Thank you, Member Porter. Now I recognize Representative Plaskett for five minutes.

PLASKETT:

Thank you very much, Mr. Chairman. I hope that I can be heard at this time. Am I available?
Yeah, thank you.

So, I have heard a lot of discussion that's been going on about the bureau's plan and operations
related to rural areas and to Native American tries--tribes. James Tucker, vice chair of the U.S.
Census National Advisory Committee, has said "We're probably looking at historic undercount.
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It's not going to be enough time." Senior Census Bureau officials admitted that they're struggling
to enumerate these areas.

For example, Tim Olson, the associate director for Field Operations stated, "In Indian country,
particularly Montana, Arizona, New Mexico, those are the three primary states where we have
challenges, where specific tribal governments on their lands, on their reservations have shut
down to the public to come into their sovereign nation to prevent, you know, a horrible outcome
of coronavirus."

My first question is to you, Governor Lewis. You have given some excellent testimony to us.
Tribal nations are considered hard to count even during a census that does not--is not taking
place during a pandemic. Can you explain why that is?

LEWIS:

Excuse me. Yes. First of all, we (INAUDIBLE) still have an Internet--1 would say broadband
provider. There was discussion about technology and the Internet option, and that just isn't the
case.

At least from the Gila River Indian Community where we are still trying to you know to
distribute broadband infrastructure and this was even brought to an even more critical point
during this pandemic as well and I know other tribes--

PLASKETT:

Do you know start--excuse me. Governor, do you know how many families are without? What is
the percentage of families without broadband or even sloppy broadband in your area?

LEWIS:

Well, we have about 2200 households on the community and we have identified hundreds of--of
households that just don't have access to broadband because of their location. You know we--we
are just south of Phoenix but we are in a very remote area in the Sonoran Desert, beautiful
Sonoran Desert but none the less you know so we have identified not only no connectivity but
also just the infrastructure available for broadband and so that has really hampered our areas as
well and also because this goes to the reality right now on Indian reservations has to do with
street addresses versus PO boxes.

We have a number that are post office boxes that--that our community members have versus
street addresses and that also goes against and it has really been a barrier for those enumerators
going because you have to have that geographic locator number. And if you don't have a street
address it is hard and that has also contributed in the past to the vast under counting of--of Native
Americans.
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Even early on in this--this latest 2020 census some of my community members, some of the
enumerators have come and they have just put their--the--the information on their--on their
fences you know and if they have blown away put them you know just on--on some of their near
their house you know and so those are the realities you know and we lose a vast number of those
two these logistical barriers which is a reality.

PLASKETT:

I know. Listen, I understand. In the Virgin Islands we are just now still even giving street names
to areas where people live so people have post office boxes, there are streets that are not named
and unfortunate for those of us in the smaller territories we are not even able to do these census
online.

There is no online drop box for any for the Virgin Islands or Guam or American Samoa an area
that already has very few or has been you know the inequities that we have in federal funding
people are aware of is going to be even greater. My time is about to run out and I wanted to ask
Mr. Thompson why world hard to count--why are areas that are rural hard to count during a
normal census and what are the increase risk to undercount the rural communities under a
truncated schedule and if you answer that question I will yield back Mr. Chairman.

THOMPSON:

Thank you, congresswoman. So rural areas have unique challenges. You really have to have a
deep understanding of the rural area to properly count it. You need to understand what is a road,
what is a driveway, what 1s just a logging trail for example but you have to be accepted by the

world community you have to understand how to approach people in the right way. There--there
are a whole lot of unique features that rural areas have that make many of them hard to count.

PLASKETT:

Thank you.

THOMPSON:

And--and--and to finish the answer and it takes time. It just doesn't happen overnight. It takes a

lot of hard work to get the work done because you have to travel over greater distances and the
like.

GOMEZ:

Thank you, Ms. Plaskett. Now 1 recognize Ms. Tlaib for five minutes.
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TLAIB:

Thank you, Chairman, and thank you all so much for this. I know so many of my colleagues are
politicizing this and making this about apportionments and representation in Congress but as
someone that represents the third poorest congressional district in the country it really is about
the $1.5 trillion of federal money that gets distributed and the fact that even during the pandemic
if anything had expose the fact that my district, my state saw 40 percent of the African-American
population impacted directly by COVID-19 with death so the number of people that have died
from COVID-19 that are my black neighbors made up 40 percent even though they make up the
total population of the state is 15 percent.

You know Medicaid state children's CHIP program, a number of programs like WIC are so
critically important again to my district and so I--1 really want to be honest with this. You know 1
always prep for these and then I listened to many of my colleagues and I am so taken aback by
you know we are getting ask about a lot of about our undocumented immigrant neighbors, we are
getting ask about apportionment and how congressional districts are--are made up but we never
actually talk about the people that rely on this data and misinformation for their services.

When you think about mobile testing during COVID they looked at the census. Public health
research they look at the census. Class sizes they look at the census. So Mr. Thompson, Director
Thompson I--I really want to be honest here. When they decide to shorten this doesn't it impact
majority communities of color?

THOMPSON:

Those--it--it--those are some of the communities congresswoman that are certainly affected as
the previous congresswoman noted rural areas can also be particularly challenging in that would
be for--for both people of color and people that are of color. So--so yes hard to count
communities which contain people of color are certainly affected by a shortened time frame.

TLAIB:

Well, you know what I hear from my colleague I just don't think they want people that look like
me counted and so governor you as someone that you know some of the most vulnerable
populations that you represent, right?

Many of the people you fight for those are the people that are going to be left out. I mean what 1
am hearing from my colleagues is shortening the time is okay because brown and black folks are
not going to get counted big deal, indigenous communities not going to get counted
(INAUDIBLE) do you feel that way? I mean I am hearing again (INAUDIBLE) coming out of
the other side of the aisle.
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LEWIS:

Congresswoman, definitely. I--1 think it was discussed earlier what will be lost. What will be lost
our numbers from our underserved communities and you know and just to go into some of the
time frame I mean I am aware that the Census Bureau will generally return to areas with current
anomalies in the count however given the condensed timeframe between the end of September
and the end of December when recording is due the Bureau will only have three months to
qualify, control to--to qualify control for quality control rather instead of the normal six-month
period.

Common sense was--was talked about earlier, common sense indicates that there is an adequate

time for a return to verify counts in under--undercounted areas to perform quality control and to
provide apportionment and redistricting--redistricting reports in three months. So--

TLAIB:
(INAUDIBLE) you are not even thinking about--but you are not even thinking about

congressional districts. You are thinking about resources. You are thinking about how do I make
sure that my folks are not left out.

LEWIS:

Definitely.

TLAIB:

(INAUDIBLE) most of my neighbors, most of my residence in my district governor they are not
asking me about that. You know what they are saying is Rashida we've got to make sure we get
counted because we know these are thousands of dollars that come to our city that gets you know
again when I get access to it when we don't get counted.

LEWIS:

I'm thinking about, congresswoman, within my elders worried about their--their services you
know their nutrition services. I am thinking about my children our--our children in our
community going to these schools both on the reservation and off the reservation that will be
affected as well from this undercount. And for 10 years, for you know for--that we will be living
with this--with this drastic undercounting.

TLAIB:
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Yeah. Ms. Stacey just with you if you are still on I you know I think we are being asked a lot of
these questions about constitutional law you know the first thing I kept thinking about is--I'm
sorry? Ms. Stacey--Ms. Carless is it?

CARLESS:

Carless, ves.

TLAIB:

Yes, Ms. Carless. I'm so sorry. I wanted to ask you know much of the questions that were ask of
you earlier in the hearing you know it was very alarming but I--1 want to ask you one very
directly. Do you think people that look like you and I are going to--I mean that it's intentional on
the part of reducing the timeline that it's intentional to make sure that people that look like you
and I are not counted?

CARLESS:

I do think it is somewhat intentional. You know research has shown that NRFU has been
impactful in making sure that Black and brown people are counted as well as you know the great
pivot that we have had to make in that doesn't allow trust in messengers to build appropriate
relationships with our community members to teach them about the census to make sure that
black and brown people are accounted. So any effort to reduce our time or ability to connect with
community members I think is intentional.

TLAIB:

Thank you so much. 1 yield.

GOMEZ:

Thank you, Ms. Tlaib. I want to first take a moment to thank our witnesses for testifying today.
Without objection, all members will have five legislative days within which to submit additional
written questions for the witnesses to the chair, which will be forwarded to the witnesses for their
response. I ask our witnesses to please respond as promptly as you are able to. This hearing is
now adjourned.
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From: James.L.Dinwiddie@census.gov [James.L.Dinwiddie@census.gov]

Sent: 9/11/2020 3:12:18 PM

To: Kathleen M Styles (CENSUS/ADDC FED) [kathleen.m.styles@census.gov]; Deborah Stempowski (CENSUS/ADDC FED)
[Deborah.M.Stempowski@census.gov]; Michael T Thieme (CENSUS/ADDC FED) [Michael.T.Thieme@census.gov];
Albert E Fontenot (CENSUS/ADDC FED) [Albert.E.Fontenot@census.gov]; Erika H Becker Medina (CENSUS/ADDC FED)
[Erika.H.Becker.Medina@census.gov]; Jennifer W Reichert (CENSUS/DCMD FED) [Jennifer.W.Reichert@census.gov]

Subject: Fwd: CQ Transcript of House Oversight Hearing 09.10.2020

Attachments: CQ Transcript House Hearing 09.10.2020.docx; ATTO0001.htm

In case you didn’t get to watch. Also may be helpful if we get QFRs.

Begin forwarded message:

From: "Alissa A Bonner (CENSUS/OCIA FED)" <Alissa.A.Bonner@census.gov>

Date: September 11,2020 at 10:53:59 AM EDT

To: "Colleen Holzbach (CENSUS/PCO FED)" <Colleen.Holzbach@census.gov>, "Corey J Kane
(CENSUS/PCO FED)" <corey.j.kane@census.gov>, "Kemi Ariana Williams (CENSUS/PCO FED)"
<kemi.ariana.williams@census.gov>, "James L. Dinwiddie (CENSUS/ADDC FED)"
<James.L.Dinwiddie@census.gov>, "Sara A Rosario Nieves (CENSUS/ADDC FED)"

<Sara.A Rosario.Nieves@census.gov>

Subject: CQ Transcript of House Oversight Hearing 09.10.2020

Alissa A. Bonner

Congressional Liaison

Office of Congressional and Intergovernmental Affairs
U.S. Census Bureau

Office 301.763.8923

Alissa.a.bonner@census.gov
Census.gov

Connect with us on Social Media
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From: Pittman, Robert (IHS/HQ) [Robert.Pittman@ihs.gov]

Sent: 9/11/2020 7:41:17 PM
To: Michael A Berning (CENSUS/ERD FED) [Michael.A.Berning@census.gov]
Subject: Response Requested - Request for Follow-on use of IHS Data

Attachments: gov.uscourts.nysd.540927.164.0.pdf

Robert E. Pittman, BPharm, MPH
Deputy Director

Office of Public Health Support
Indian Health Service

5600 Fishers Lane

Mail Stop: IS
Rockville, MD 20857

Phone: (301) 443-0977

Email: Robert.Pittman@ihs.gov

From: Michael A Berning (CENSUS/ERD FED) <Michael.A.Berning@census.gov>
Sent: Thursday, September 3, 2020 1:51 PM

To: Pittman, Robert (IHS/HQ) <Robert.Pittman@ihs.gov>

Subject: Re: Response Requested - Request for Follow-on use of IHS Data

Thank you for following up regarding our request. |n response to your questions, the additional July 2020
Presidential Memo (PM) work is for statistical purposes only, just like the work approved for the 2019
Executive Order (EO) project. All that is happening is that Census is further refining the statistical output from
the E.O. project for the PM project. Therefore, the same rationale that resulted in the determination that the
work under the E.O. project was "research"” would also apply to the PM project. The IHS data facilitates
record linkage and research activities that will allow the Census Bureau to produce statistics.

The EO project will result in tabulations of estimates of citizens and non-citizens. The 2020 Presidential
Memo work will build on that project by taking those non-citizen tabulations and introduce additional sources
of data from the Department of Homeland Security and Department of Interior to develop state level
tabulations of documented/undocumented status. Essentially part of the output of the EO project work will
serve as one input to the PM project.

I hope this helps and if you have further questions please let me know.

Thank you again for your assistance with this project.

Mike Berning, Assistant Division Chief for Data Acquisition and Curation
Economic Reimbursable Surveys Division
U.S. Census BureaukO
0:301-763-2028 | M:
census.gov | @uscensusbureau
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From: Pittman, Robert (IHS/HQ) <Robert.Pittman@ihs.gov>
Sent: Thursday, September 3, 2020 10:24 AM
To: Michael A Berning (CENSUS/ERD FED) <Michael.A.Berning@census.gov>

Subject: Response Requested - Request for Follow-on use of IHS Data

Robert E. Pittman, BPharm, MPH
Deputy Director

Office of Public Health Support
Indian Health Service

5600 Fishers Lane

Mail Stop:

Rockville, MD 20857

Phone: (301) 443-0977

Email: Robert.Pittman@ihs.gov

From: Michael A Berning (CENSUS/ERD FED) <Michael.A.Berning@census.gov>

Sent: Thursday, August 20, 2020 11:53 AM

To: Pittman, Robert (IHS/HQ) <Robert.Pittman@ihs.gov>; Greenway, Kirk (IHS/HQ) <Kirk.Greenway@ihs.gov>
Cc: Nicole S Adolph (CENSUS/ERD FED) <Nicole.S.Adolph@census.gov>

Subject: Request for Follow-on use of IHS Data

Good morning Robert and Kirk,

We sincerely appreciate your support in providing data for our efforts under the July 2019, Executive Order
13880 to tabulate the citizenship status of the 2020 Census respondents. Based on a July 2020, Presidential
Memorandum on Excluding lllegal Aliens from the Apportionment Base following the 2020 Census, we are
asking for your priority review and approval to use the IHS data that you have provided for the 2019 EO
project to also be used to support the Census Bureaus response to the 2020 Presidential Memorandum. We
ask for the signed, attached request to be returned to me and Nicole Adolph {(cc'd) as soon as possible

but prior to August 27, 2020

Thank you again for all of your assistance with this project.
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Mike Berning, Assistant Division Chief for Data Acquisition and Curation
Economic Reimbursable Surveys Division
U.S. Census Bureau

0:301-763-2028 | M:—
census.gov | @uscensus ureau
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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF MARYLAND

LA UNION DEL PUEBLO ENTERO, et
al.,

Plaintiffs,

DONALD J. TRUMP, in his official ca-
pacity as President of the United States,
etal.,

Defendants.

No. 8:19-cv-02710-PX-PAH-ELH
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INTRODUCTION

Plaintiffs” preliminary-injunction motion presents a simple question: is this Court
empowered to disregard a statutory deadline enacted under Congress’s “virtually
unlimited discretion” to regulate the decennial census? Wisconsin v. City of New York, 517
U.S.1,19(1996). The answer is equally simple: no. While Congress has largely delegated
its plenary authority over the census to the Secretary of Commerce, it has nonetheless
required that the Secretary finish the census before year’s end. 13 U.S.C. § 141(a)—(b). In
light of the disruptions caused by the COVID-19 pandemic, the Commerce Department
and Census Bureau requested a congressional extension of the December 31, 2020
deadline. But Congress has not yet acted, forcing the Secretary and the Bureau to adjust
their planned operations in order to meet the statutory requirement. Nevertheless, the
Bureau is confident that, following this plan, it can deliver a complete census within the
allotted time.

Plaintiffs clearly harbor concerns about both the Census Bureau’s operational plan
and the statutory timeline. But they should take those concerns to the branch of
Government that can address them: Congress. Contrary to what Plaintiffs may think,
neither the Secretary nor the Census Bureau are free to casually disregard a statutory
deadline to pursue some ethereal notion of a better census. And this Court should not
countermand the Census Bureau’s entire operational plan—a decade-long, 15.6-billion-
dollar endeavor culminating in one of the largest peacetime mobilizations in American
history —simply because Plaintiffs are frustrated with Congress’s inaction.

That frustration is evident from Plaintiffs’ motion, which is long on facts but short
on law. They rebuke the Census Bureau’s extraordinary efforts to meet an unmoving
statutory deadline in the face of an unprecedented pandemic, and then proclaim that the
statutory deadline must yield to their notions of a better count. Pls.” Mot. at 33, ECF No.
112-1. That would surely be news to Congress, which has plenary authority over the

census and has exercised its exclusive power to set and reset deadlines, as needed, from
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the earliest days of our Republic. It would also be news to 230 years of litigants, who, in
Plaintiffs’ view, could have simply run to court and demanded extra time whenever they
desired a last-minute change in census procedures. Perhaps unsurprisingly, that theory
has garnered no support from the Supreme Court. In the only two instances where
district courts brazenly ordered the Census Bureau to disregard § 141(b)’s statutory
deadline, the Supreme Court swiftly stayed those decisions before they were later
reversed on appeal.

Put simply, Plaintiffs cannot succeed on the merits of their Enumeration Clause
claim. Absent an extension of § 141(b)'s deadline—a statutory timeline they do not
challenge—the Census Bureau has no choice but to meet that congressional requirement.
So Plaintiffs” claim is barred by the political question doctrine and they fail meet any of
the Article Il standing requirements. But even if this case were theoretically justiciable,
it wouldn’t matter. The Supreme Court has never found a violation of the Enumeration
Clause, and the Census Bureau’s accelerated person-by-person headcount easily clears
whatever standard applies under that deferential review.

Merits aside, Plaintiffs also fail to establish irreparable injury or harms that weigh
in their favor. To the contrary, the public interest weighs squarely against ordering the
Census Bureau to again replan a massive operation that is designed and run by scientists
and statisticians to achieve the best possible results within Congress’s established
parameters. Plaintiffs” preliminary-injunction motion should be denied.

BACKGROUND
L. CONSTITUTIONAL AND STATUTORY AUTHORITY FOR THE CENSUS

The Constitution’s Enumeration Clause requires an “actual Enumeration” of the
population every ten years and vests Congress with the authority to conduct that census
“in such Manner as they shall by Law direct.” U.S. Const. art. I, § 2, cl. 3. Through the
Census Act, Congress has delegated to the Secretary of Commerce the responsibility to

conduct the decennial census “in such form and content as he may determine.” 13 U.S.C.
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§ 141(a). The Census Bureau assists the Secretary in the performance of this
responsibility. See id. §§ 2, 4.

Notably, however, Congress has required the Secretary to report to the President
the “tabulation of total population by States . .. within 9 months after the census date,”
defined as April 1 of the census year. 13 U.S.C. § 141(b). That is, the Secretary must
provide the final census report to the President by December 31, 2020. After receiving
the Secretary’s report, the President calculates “the number of Representatives to which
each State would be entitled,” and transmits the resulting information to Congress.
2U.5.C. §2a(a).

II. 2020 CENSUS PROCEDURES

The goal of the decennial census is to count each resident of the United States once,
only once, and in the right place. Fontenot Decl. { 19. As detailed in the declaration of
Albert E. Fontenot, Jr., Associate Director for Decennial Census Programs at the Census
Bureau, the 2020 Census is a massive undertaking. It is the culmination of an estimated
$15.6 billion, over a decade of research and testing, and meticulous planning by
thousands of Census Bureau employees to count about 330 million people across 3.8
million square miles. See id. 49 12, 16. To enumerate all persons, great efforts and the
most resources are expended on populations that are most difficult to count. Id. After
extensive testing and various iterations, the latest published version of the Census
Bureau’s operational plan is Version 4.0, which was issued in December 2018. See Id.
9112, 76-77.

As the gravity of the COVID-19 pandemic emerged in March 2020, the Census
Bureau adjusted its operational plans for the census, contingent on a four-month
extension of § 141(b)'s deadline. Fontenot Decl. 1] 83-85. In April 2020, the Secretary
and Bureau Director requested such statutory relief from Congress and announced a new
plan to meet that extended schedule (the “COVID-19 Plan”). Id. { 86. At various times

throughout the pandemic, legislation has been introduced to modify § 141(b)’s deadline
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consistent with the Secretary’s plan. See H.R. 6800, 116th Cong. § 70201(a) (2020)
(extending deadline for 2020 Census under § 141(b) from December 31, 2020 to April 30,
2021); H.R. 7974, 116th Cong., § 2 (2020) (same); H.R. 7034, 116th Cong., § 2 (2020) (same);
S. 4048, 116th Cong., §2 (2020) (same). But none of those proposals were enacted into
law.

Once it became apparent in late July that Congress may not alter the December 31,
2020 statutory deadline, the Secretary directed the Bureau to present a plan for how it
could accelerate operations to meet that deadline. Fontenot Decl. { 87. Senior managers
in the Census Bureau considered various operational adjustments, “evaluat[ing] the risks
and quality implications of each suggested time saving measure and select|ing] those that
[the Census Bureau] believed presented the best combination of changes to allow [it] to
meet the statutory deadline without compromising quality to an undue degree.” Id. q 88.
The Census Bureau formalized its plan (called the “Replan”) and presented it to the
Secretary on August 3, 2020. Id. q 87. Later that day, the Secretary approved, and
Director Dillingham announced, the Replan. Since that time the Bureau has been
working tirelessly to conduct the census under the Replan, mindful of its need to meet
the statutory deadline. Id. 1] 87-98. The Bureau “is confident that it can achieve a
complete and accurate census and report apportionment counts by the statutory deadline
following the Replan Schedule.” Id. q 97.

LEGAL STANDARDS

“A preliminary injunction is an extraordinary remedy never awarded as of right.”
Winter v. Nat. Res. Def. Council, Inc., 555 U.S. 7, 24 (2008). “A plaintiff seeking a
preliminary injunction must establish that he is likely to succeed on the merits, that he is

likely to suffer irreparable harm in the absence of preliminary relief, that the balance of
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equities tips in his favor, and that an injunction is in the public interest.”! Id. at 20. Where,
as here, a plaintiff seeks a “preliminary injunction [that] is mandatory rather than
prohibitory in nature,” Pashby v. Delia, 709 F.3d 307, 319 (4th Cir. 2013), relief is especially
disfavored and “warranted only in the most extraordinary circumstances.” Taylor v.
Freeman, 34 F.3d 266, 270 n.2 (4th Cir. 1994).

ARGUMENT
I PLAINTIFFS” CLAIM IS BARRED BY THE POLITICAL QUESTION DOCTRINE

Plaintiffs’ entire preliminary-injunction motion is built on the faulty premise that
the Census Bureau’s extraordinary efforts to meet § 141(b)’s statutory deadline will lead
to an inaccurate census. See, e.g., Pls.” Mot. at 21-34. But the Court cannot entertain that
speculation because Congress, not the judiciary, is constitutionally tasked with deciding
whether any particular timeline will ensure an acceptable (though unknowable) level of
census accuracy.

“The political question doctrine excludes from judicial review those controversies
which revolve around policy choices and value determinations constitutionally
committed for resolution to the halls of Congress or the confines of the Executive Branch.”
Japan Whaling Ass'n v. Am. Cetacean Soc'y, 478 U.S. 221, 230 (1986). The doctrine is
“primarily a function of the separation of powers,” Baker v. Carr, 369 U.S. 186, 210 (1962),
and “is designed to restrain the Judiciary from inappropriate interference in the business
of the other branches of Government,” Unifed States v. Munoz-Flores, 495 U.S. 385, 394
(1990). The Supreme Court has identified several hallmarks of nonjusticiable political
questions. Id. Foremost among these are “a textually demonstrable constitutional
commitment of the issue to a coordinate political department,” or “a lack of judicially

discoverable and manageable standards for resolving” the dispute. Vieth v. Jubelirer, 541

1 “The standard for granting either a TRO or a preliminary injunction is the same.”
Young v. Ditech Fin., LLC, 2017 WL 3066198, at *8 (D. Md. July 19, 2017) (Xinis, J.).
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U.S. 267, 277-78 (2004) (internal citation omitted); see Zivotofsky ex rel. Zivotofsky v. Clinton,
566 U.S. 189, 195 (2012); Rucho v. Common Cause, 139 S. Ct. 2484 (2019) (finding partisan
gerrymandering nonjusticiable for lack of administrable standards). Although either
hallmark alone renders a case nonjusticiable, see Schneider v. Kissinger, 412 F.3d 190, 194
(D.C. Cir. 2005), Plaintiffs” motion runs headlong into both.

A. The census deadline is textually committed to Congress.

The Enumeration Clause grants Congress the authority to conduct the “actual
Enumeration” in “such Manner as they shall by Law direct.” U.S. Const. art. 1, § 2, cl. 3.
Courts routinely recognize the nonjusticiability of cases grounded in far less explicit
constitutional language. Most notably, courts acknowledge that a variety of actions
implicating foreign relations can present nonjusticiable political questions, even when the
actual text of the Constitution is far from clear. See, e.g., Made in the USA Found. v. United
States, 242 F.3d 1300, 1313-14 (11th Cir. 2001) (explaining that the Constitutional
commitment of “foreign relations . . . to the executive and legislative” rests on various
textual provisions and established case law); EI-Shifa Pharm. Indus. Co. v. United States,
378 F.3d 1346, 1367 (Fed. Cir. 2004) (holding that the Constitution, “in its text and by its
structure, commits to the President the power to make extraterritorial enemy property
designations”); Corrie v. Caterpillar, Inc., 503 F.3d 974, 983 (9th Cir. 2007) (“Whether to
grant military or other aid to a foreign nation is a political decision inherently entangled
with the conduct of foreign relations.”); Alperin v. Vatican Bank, 410 F.3d 532, 545 (9th Cir.
2005) (surveying cases applying the political question doctrine in the foreign-relations
context). But where, as here, the Constitution explicitly commits an issue to Congress or
the Executive, the political-question determination is straightforward. See, e.g., Gilligan
v. Morgan, 413 U.S. 1, 5-11 (1973) (noting Congress’s explicit power to “organiz|e]. . . the
Militia” in holding that a suit to restrain the Governor's use of National Guard troops

presented a nonjusticiable political question).
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As the Supreme Court has recognized, the text of the Enumeration Clause “vests
Congress with virtually unlimited discretion in conducting the decennial ‘actual
Enumeration.” Wisconsin, 517 U.S. at 19; Dep’t of Commerce v. New York, 139 5. Ct. 2551,
2567 (2019) (Congress has “broad authority over the census, as informed by long and
consistent historical practice”); see also NAACP v. Bureau of the Census, 399 F. Supp. 3d 406,
418 (D. Md. 2019) (“[T]he Founders clearly intended Congress to have paramount
authority in both the design and execution of the census”), aff'd in part, rev’d on other
grounds, 945 F.3d 183 (4th Cir. 2019).

That “virtually unlimited discretion” necessarily includes the authority to weigh
policy considerations—like the need for timely census results to calculate apportionment,
the need for a thorough census, and the funding for lengthy census operations—to
determine the deadline for each decennial enumeration. That's why Congress, and
Congress alone, has set the deadline for every one of the 24 censuses in American history.
See, e.g., Census Act of 1790, 1 Stat. 101 (1790} (directing that the census would commence
on August 2, 1790 and end on May 2, 1791). And “[i]t should go without saying that the
National Legislature well knows how to amend a statute when it so desires.” Natf. Res.
Def. Council, Inc. v. Hodel, 865 F.2d 288, 317 (D.C. Cir. 1988). In fact, Congress has extended
census deadlines from the earliest days of our Republic. For example, in the 1790 Census,
Congress directed that the census would commence on August 2, 1790 and end on May
2,1791. Census Act of 1790, 1 Stat. 101 (1790). But Congress later amended the first census
act to extend the reporting deadline for Rhode Island and Vermont until late 1791, and
for South Carolina until March 1, 1792. Id. Such amendments became a running theme,
with census deadlines codified, then subsequently extended in every census from 1810 to
1850. See An Act to Extend the Time for Completing the Third Census, 2 Stat. 658 (1811);
An Act to Amend the Act Entitled “An Act to Provide for Taking the Fourth Census,” 3
Stat. 643 (1821), An Act to Amend the Act for Taking the Fifth Census, 4 Stat. 439 (1831),
An Act to Amend the Act Entitled “An Act to Provide for Taking the Sixth Census,” 5

BC-DOC-CEN-2020-001602-001349



Case 8:19-cv-02710-PX-PAH-ELH Document 117 Filed 09/11/20 Page 17 of 46

Stat. 452 (1841), An Act Supplementary to the Act Entitled “An Act Providing for the
Taking of the Seventh and Subsequent Censuses,” 9 Stat. 445 (1850).2

Congress’s sole responsibility to set or change census deadlines is not lost on the
current Congress. Bills have been introduced, letters exchanged, and hearings held, all
concerning whether Congress should extend the § 141(b) deadline in light of the COVID-
19 pandemic. See H.R. 6800, § 70201(a) (extending deadline for 2020 Census under
§ 141(b) from December 31, 2020 to April 30, 2021); H.R. 7974, § 2 (same); H.R. 7034, § 2
(same); S. 4048, § 2 (same). As one Congresswoman stated in a letter earlier this month,
“it is more urgent than ever that the Senate act.” See Letter from Carolyn B. Maloney to
Mitch McConnell et al. (Sept. 2, 2020) (emphasis added).? That letter conspicuously did
not chide the Secretary or Census Bureau, but urged Congress to take action because
“Congress has a solemn responsibility under the Constitution to help ensure an accurate
and complete count, and there is bipartisan support in the Senate for extending these
deadlines.” Id. So while the Census Act now delegates many aspects of Congress’s
“broad authority over the census to the Secretary,” Wisconsin, 517 U.S. at 5, 19, Congress
maintains ultimate control over the census by, among other things, setting deadlines for
completion and appropriating funds for the Census Bureau to meet those deadlines. See,

e.g., 13 U.S.C. § 141(b)—(c); 2 U.S.C. § 2a; see also Consolidated Appropriations Act, 2019,

2 Extensions became less necessary in 1880 when professional enumerators were
used in lieu of U.S. Marshals. See An Act to Provide for Taking the Tenth and Subsequent
Censuses, 20 Stat. 473 (1879). Congress has also altered the start date of the decennial
census. From 1790 to 1820, censuses began on the first Monday in August. See An Act to
Provide for Taking the Fourth Census, 3 Stat. 548 (1820). In 1828, President John Quincy
Adams suggested the census be conducted earlier, so from 1830 to 1900, decennial
censuses began on June 1. After sfluctuation in the early Twentieth Century, Congress
eventually codified April 1 as Census Day, 13 U.S.C. § 141(a), where it remains today.

3 Available at {iis link.
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Pub. L. No. 116-6, 133 Stat. 13 (appropriating $3.5 billion to the Census Bureau for use
through 2021).

As the plain constitutional text and history make clear, it is Congress that has
responsible for updating census deadlines to accommodate changing circumstances. Not

the Secretary. Not the Census Bureau. Not this Court. And certainly not Plaintiffs.

B. There are no judicially manageable standards for determining the appro-
priate census period.

This case is also nonjusticiable because there is “a lack of judicially discoverable
and manageable standards for resolving” the dispute. Zivotofsky, 566 U.S. at 195. How
is a Court to evaluate whether Congress’s decisions about census timing are appropriate?
It can’t.

In prior census-related cases, courts entertained challenges to discrete statistical
methodologies or data-collection decisions made by the Secretary. See, e.g., New York, 139
S. Ct. 2551 (evaluating reinstatement of citizenship question on census questionnaire);
Utah v. Evans, 536 U.S. 452, 452 (2002) (holding that “hot-deck imputation” —a process
which imputes characteristics of households based upon the characteristics of
neighbors—does not violate the Enumeration Clause); Dep’t of Commerce v. U.S. House of
Representatives, 525 U.S. 316 (1999) (holding that statistical sampling violates the Census
Act and declining to reach the Enumeration Clause claim); Wisconsin, 517 U.S. at 1
(holding that Secretary did not violate Enumeration Clause by declining to correct a
census undercount with data from a post-enumeration survey); Franklin v. Massachusetts,
505 U.S. 788 (1992) (holding that allocating federal employees serving overseas to their
home States did not violate Enumeration Clause). Each of those cases involved a discrete
policy choice that could be juxtaposed with an alternative—e.g., to omit a citizenship
question, to forego imputation, to decline the use of a statistical adjustment. And nearly
all of those disputes could be resolved by examining whether the calculation

methodology at issue was a permissible person-by-person count (an “actual
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Enumeration”) or an unlawful statistical estimate.* See, e.g., Utah, 536 U.S. at 457-58
(“Utah’s constitutional claim rests upon the words ‘actual Enumeration” as those words
appear in the Constitution’s Census Clause.”); House of Representatives, 525 U.S. at 34649
(Scalia, J., concurring in part) (“For reasons of text and tradition . . . a strong case can be
made that an apportionment census conducted with the use of “‘sampling techniques’ is
not the ‘actual Enumeration” that the Constitution requires.”); id. at 363 (Stevens, J.,
dissenting) (concluding that an “actual Enumeration” does not preclude “the use of
sampling procedures to supplement data obtained through more traditional census
methods”); Wisconsin, 517 U.S. at 24 (examining the Secretary’s decision that an ““actual
Enumeration” would best be achieved without the [ ] statistical adjustment of the
census”). Not so here.

A reporting deadline necessarily limits the possible range of the Bureau's
operations and requires the Bureau to perform a careful and complex balancing of
numerous considerations such as cost, testing, training, effectiveness, timing,
informational need, and accuracy. These tradeoffs are quintessentially “policy choices
and value determinations constitutionally committed for resolution to the halls of
Congress [and] the confines of the Executive Branch.” japan Whaling, 478 U.S. at 230. A
litigant could always posit, as Plaintiffs do here, that some alleged deficiency can be cured

with more time, staff, money, or a different design. But such hypotheticals donot provide

* Similarly, the Supreme Court has routinely decided cases involving congres-
sional districting by States on the theory that the Constitution requires “equal represen-
tation for equal numbers of people.” See Wesberry v. Sanders, 376 U.S. 1, 18 (1964). And,
based on those precedents, the Court has similarly decided that challenges to the way in
which Congress allocates congressional seats are justiciable. U.S. Dep’t of Commerce v.
Montana, 503 U.S. 442, 459 (1992). But the nature of those controversies provided an easily
administrable standard for courts to apply: the number of people in each congressional
district. No such standard is available here.

10
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any vehicle by which a court (as opposed to Congress) can evaluate the many policy
choices that Congress has made to establish a deadline and that the Bureau has made to
meet that deadline. Where, as here, Plaintiffs challenge the operations of an ongoing
census, “[njo districts have been drawn, no benefits cut, no actual harm yet suffered by
the plaintiffs.” Tucker v. U.S. Dep’t of Commerce, 135 F.R.D. 175, 180 (N.D. IIl. 1991). So
“[t]he question is which of the coordinate branches of government is best equipped to
deal with plaintiffs’ concern.” Id. And the answer is Congress because Congress alone
can balance the need for timely census results with the need for a thorough census with
the appropriations needed to conduct the census. As a result, there is no rule or standard
that a Court could apply to determine when census operations are too limited or too
curtailed in response to Congress’s statutory deadline. Indeed, “you might as well turn
[this case] over to a panel of statisticians and political scientists and let them make the
decision, for all that a court could do to add to its rationality or fairness.” Tucker v. U.S.
Dep’t of Commerce, 958 F.2d 1411, 1417-18 (7th Cir. 1992).

Plaintiffs seem to suggest that the Court may decide this case because the
Enumeration Clause demands accuracy at all costs. See Pls.” Mot. at 21-34. But the
Supreme Court has recently rejected the idea that the Enumeration Clause commands
accuracy. New York, 139 S. Ct. at 2565-66.° That makes sense because no census is ever
perfect and every census can, presumably, be made better with more time or resources.
See Wisconsin, 517 U.S. at 6 (recognizing that “no census is recognized as having been

wholly successful in achieving” perfect accuracy); Carey v. Klutznick, 653 F.2d 732,735 (2d

® The Wisconsin reasonable-relationship test, on which Plaintiffs rely, speaks only
to the requirement that there be a person-by-person headcount rather than a statistical
estimation. See Argument Section IIl., infra. Whether any method used by the Censu
Bureau constitutes a headcount is a justiciable question with a readily administrable
standard. Here, though, no one disputes that the Bureau is conducting just such a
headcount. See Pls.” Mot. at 18.

11
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Cir. 1981) (“Although the mechanics of the counting process have been improved in
[every]| census[], there has never been a perfect count.”). So any census deadline would
be inimical to Plaintiffs” purported standard, and thus improper. See, e.g., Wisconsin, 517
U.S. at 6; see also Karcher v. Daggett, 462 U.5. 725,732 (1983). Yet Congress—and Congress
alone—has always set and reset deadlines using its plenary control over the census. See
supra. That history merely highlights the obvious: census deadlines are nonjusticiable.
See NLRB v. Noel Canning, 573 U.S. 513, 525 (2014) (accepting James Madison’s view that
“a regular course of practice” may “liquidate & settle the meaning” of constitutional
provisions); id. at 572 (Scalia, J., concurring the judgement) (“[W]here a governmental
practice has been open, widespread, and unchallenged since the early days of the
Republic, the practice should guide our interpretation of an ambiguous constitutional
provision.”); McCulloch v. Maryland, 17 U.S. 316, 401 (1819) (Marshall, C.J.) (when
questions arise about “the respective powers of those who are equally the representatives
of the people,” the “practice of the government” should “receive a considerable
impression from that practice” if not settle it completely).

With the lack of any discernible standards, this Court should not wade into the
realm of cost/benefit analyses and policy disagreements necessary to adjudicate the
Replan or § 141(b)’s census deadline. Even during the COVID-19 pandemic, which
presents unique challenges, those determinations are constitutionally entrusted to
representatives of the people and executive officials confirmed by the same. And they
are up fo the task: the Census Bureau has adjusted its operations to meet the current
statutory deadline and Congress is presently considering whether to extend that
deadline. See H.R. 6800, § 70201(a); H.R. 7974, § 2 (same); H.R. 7034, § 2 (same}); S. 4048,
§ 2. Plaintiffs may well believe that completing the census before December 31, 2020 will
prove difficult. They may also believe that § 141(b), which has governed the last four

censuses, should be changed. But Plaintiffs should take those concerns to Congress, not
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an Article HI court ill-equipped to resolve these policy judgments. Plaintiffs’
constitutional claim is barred by the political question doctrine.

I1. PLAINTIFFS LACK STANDING

Plaintiffs are also unlikely to succeed on the merits of their Enumeration Clause
claim because they lack standing. Article III of the Constitution limits the judicial power
of federal courts to “Cases” and “Controversies.” U.S. Const. art. IlI, § 2. “[R]ooted in
the traditional understanding of a case or controversy,” standing doctrine developed to
implement this Article Il command. Spokeo, Inc. v. Robins, 136 S. Ct. 1540, 1547 (2016). 1t
“limits the category of litigants empowered to maintain a lawsuit in federal court to seek
redress for a legal wrong,” thus preventing “the judicial process from being used to usurp
the powers of the political branches” and “confin[ing] the federal courts to a properly
judicial role.” Id.

Standing “requires an injury in fact that is caused by the challenged conduct and
is likely to be redressed by a favorable decision.” 6th Cong. Dist. Republican Comm. v.
Alcorn, 913 F.3d 393, 405 (4th Cir. 2019). As the parties invoking this Court’s jurisdiction,
Plaintiffs bear the burden of establishing these requirements. Spokeo, 136 5. Ct. at 1547.
Here, that burden is heavy because the standing inquiry is “especially rigorous when
reaching the merits of the dispute would force [the court] to decide whether an action
taken by one of the other two branches of the Federal Government was unconstitutional.”
Clapper v. Amnesty Int’l USA, 568 U.S. 398, 408 (2013) (quoting Raines v. Byrd, 521 U.S. 811,
819-20 (1997)). Plaintiffs are far from satisfying this “especially rigorous” review.

A. Plaintiffs” alleged injuries are not redressable bv a court order.

Plaintiffs must establish redressability by demonstrating “that some personal
benefit will result from a remedy that the court is prepared to give” 13A Charles Alan
Wright et al., Federal Practice & Procedure § 3531.6 (3d ed. Apr. 2018 update) (emphasis

added). That is, a plaintiff must show that “the court has the power to right or to prevent
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the claimed injury.” Gonzalez v. Gorsuch, 688 F.2d 1263, 1267 (9th Cir. 1982) (Kennedy, ].).
If the court does not “have the power to ‘redress’ the ‘injury’ that the defendant allegedly
‘caused’ the plaintiff,” Article III standing is lacking. Utah v. Evans, 536 U.S. 452, 459
(2002) (citing Lujan v. Defs. of Wildlife, 504 U.S. 555, 561 (1992)); see McConnell v. FEC, 540
U.S. 93, 229 (2003) (no redressability because court “has no power to adjudicate a
challenge to the [allegedly unconstitutional] FECA limits in this litigation™), overruled on
other grounds by Citizens United v. FEC, 558 U.S. 310 (2010). Here, the Court has neither
the power to abrogate an unchallenged statutory deadline, nor the power to order
wholesale improvement of the census.
1. The Court has no power to ignore § 141(b)’s statutory deadline.

Plaintiffs have not mounted §141(b)’s statutory deadline for the census. See
generally Pls” Mot. at 1-34. Rightly so. Congress’s “virtually unlimited discretion” over
the “actual Enumeration” necessarily includes the power to set a deadline for census
completion. See Wisconsin, 517 U.S. at 19. This has been true since the beginning of our
Republic. See Argument Section L., supra. And “[wlhen Congress by [ | statute sets a
specific deadline for agency action, neither the agency nor any court has discretion. The
agency must act by the deadline.” South Carolina v. United States, 907 F.3d 742, 758 (4th
Cir. 2018) (quoting Forest Guardians v. Babbitt, 174 F.3d 1178, 1190 (10th Cir. 1999)). So
ordering relief that compels the Census Bureau to miss the statutory deadline “would be
an affront to our tradition of legislative supremacy and constitutionally separated
powers.” Id.

It is therefore no surprise that district courts ordering the Census Bureau to flout
§ 141(b)’s statutory deadline were swiftly reversed by the Supreme Court. Plaintiffs rely
most heavily on Carey v. Klutznick, where the Second Circuit affirmed a district court
order (later made permanent) that required the Census Bureau “to compensate for [a]

disproportionate undercount” and explained that relief was available because there was

“nothing sacred in the due date” established by § 141(b). 637 F.2d 834, 837-38 (2d Cir.
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1980); Carey v. Klutznick, 508 F. Supp. 420, 433 (5.D.N.Y. 1980). Evidently, the Supreme
Court disagreed. Within days, the Court reinstated the statutory deadline by staying the
district court’s order, which had precluded the Census Bureau “from certifying to the
President the population totals for New York and the state-by-state census tabulations,
on December 31, 1980, as mandated by 13 U.S.C. § 141(b).” Klutznick v. Carey, 449 U.S.
1068 (1980). And following the stay order, the district court’s judgment was reversed on
appeal. Carey v. Klutznick, 653 F.2d 732, 736 (2d Cir. 1981). A near-identical sequence of
events unfolded in Young v. Klutznick, where the district court erroneously found that
§ 141(b)'s deadline was merely “directory,” not “mandatory.” 497 F. Supp. 1318, 1338
(E.D. Mich. 1980). Again, the Supreme Court stayed the district court’s order. Klutznick
v. Young, No. A-533 (Dec. 24, 1980). And again, the district court’s judgment was reversed
on appeal after the stay. Young v. Klutznick, 652 F.2d 617, 626 (6th Cir. 1981). Contrary to
Plaintiffs” position, these cases straightforwardly demonstrate that §141(b)'s
December 31 mandate is absolute and cannot be overridden by judicial fiat.

Plaintiffs” reliance on Wisconsin is equally unavailing. Pls.” Mot. at 30-31. That
case concerned a possible statistical adjustment to already-collected census data after the
count was complete and affer the Census Bureau had met its statutory deadline.
Wisconsin, 517 U.S. at 20. It said nothing about whether courts have the power to alter

operations of the census itself so that compliance with § 141(b)’s deadline is impossible.®

¢ Plaintiffs also include a passing citation to City of New York v. Dep’t of Commerce,
713 F. Supp. 48 (E.D.N.Y. 1989). In wrongly concluding that “[i]t is not Congress' intent
to sacrifice [census] accuracy for the sake of timeliness,” the district court in City of New
York cited only Carey v. Klutznick and Young v. Klutiznick, both of which are fatally
undermined by the Supreme Court’s stays in those cases. But rather than appealing the
City of New York order, the government entered a stipulation that later became the basis
for the Supreme Court’s decision in Wisconsin. 517 U.S. at 10 (noting the “interim
stipulation”). The City of New York case is also distinguishable because the plaintiffs there
submitted evidence that the statistical adjustment at issue was feasible before the
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In fact, the Supreme Court would later impliedly recognize the importance of § 141(b)’s
deadline in deciding whether the Secretary may reinstate a citizenship question on the
census questionnaire. There, the Court granted certiorari directly from a district court
judgment, specifically because “the census questionnaire needed to be finalized for
printing by the end of June 2019” in order to meet § 141(b)’s statutory deadline. New
York, 139 S. Ct. at 2565. If the Court thought that deadline unimportant, it could have
simply allowed the Second Circuit to opine on the case, granted certiorari at its leisure,
and allowed the census questionnaires to be printed sometime in 2020.” That procedural
history is especially illuminating here because any order by this Court “granting or
denying ... an interlocutory or permanent injunction” is directly appealable to the
Supreme Court. 28 U.5.C. § 1253.

There is no authority, let alone binding authority, for the proposition that courts
may instruct the Census Bureau to disregard § 141(b)’s statutory deadline. And because
courts cannot do so, Plaintiffs lack standing. Utah, 536 U.S. at 459.

2. The Court has no power to order wholesale changes to the census.

Redressability (and standing) are also lacking because Plaintiffs “cannot seek

wholesale improvement of [a federal] program by court decree, rather than in the offices

statutory deadline. City of New York, 713 E. Supp. at 51. Plaintiffs submit no analogous
evidence here.

7 This makes Plaintiffs” reliance on a district court decision in the citizenship-
question litigation doubly flawed. Pls.” Mot. at 31 (citing La Unidn del Pueblo Entero v.
Ross, 353 F. Supp. 3d 381, 393 (D. Md. 2018)). First, nothing in that case remotely
suggested that the Census Bureau could simply ignore §141(b)’s deadline and, as
explained above, the Supreme Court tacitly recognized the opposite. Second, Plaintiffs
cite that district court case for the idea that “[w]hen the Census Bureau unreasonably
compromises the distributive accuracy of the census, it may violate the Constitution.” Id.
(La Unidn del Pueblo Entero, 353 F. Supp. 3d at 393). But the Supreme Court specifically
rejected that standard, reasoning that it “would seem to render every census since 1790
unconstitutional.” New York, 139 S. Ct. at 2567.
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of the [agency] or the halls of Congress, where programmatic improvements are normally
made.” Lujan v. Nat'l Wildlife Fed'n, 497 U.S. 871, 891 (1990). “[I]t is not the role of courts,
but that of the political branches, to shape the institutions of government in such fashion
as to comply with the laws and the Constitution.” Lewis v. Casey, 518 U.S. 343, 349 (1996).
So given the unchallenged statutory deadline, Plaintiffs” broad programmatic challenge
to ongoing census operations is not redressable.

For all their criticism of the Census Bureau’s current plan, Plaintiffs have no
alternative proposal —none—for how the Bureau is to complete a better census by the
statutory deadline. In fact, they seem to categorically reject the idea. See, e.g., Pls.” Mot.
at 39. That alone should be dispositive. Nat'l Law Ctr. on Homelessness & Poverty v. Kantor,
91 F.3d 178, 183 (D.C. Cir. 1996) (alleged enumeration injury not redressable where
plaintiffs “do not even ask that [] alternative methodologies . . . be employed in a recount”
and the court has no basis to find “that a commission of as-yet unnamed persons, using
as-yet unidentified methodologies, will devise a better [] count that will redound to
appellants” benefit”). Without any alternative, and facing § 141(b)’s unmoving deadline,
the Court would be in the untenable position of exercising “supervisory control over the
execution of the 2020 Census.” NAACP, 399 F. Supp. 3d at 416. But “[t]hat is not a remedy
that a court has the authority, expertise, or time to provide. Rather, Congress determined
that it was the Bureau that was best equipped to complete this task.” Id. (citing 13 U.S.C.
§ 141(a)).

B. Plaintiffs” alleged injuries are not traceable to Defendants.

For similar reasons, Plaintiffs fail to establish the requisite “causal connection
between” their alleged injury and the Replan they challenge. Defs. of Wildlife, 504 U.S. at
560. To establish such a connection, Plaintiffs must show more than that their
populations may be undercounted under the plan the Bureau has developed. They must

establish that their populations will be “improperly undercounted by [a particular]
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methodology as compared to a feasible, alternative methodology,” and that the difference
between the two methodologies is sufficiently large to produce some kind of harm.
Kantor, 91 F.3d at 183, 185-86; see also Franklin, 505 U.S. at 802 (plurality) (challengers to
the allocation of overseas employees among states had “neither alleged nor shown . ..
that [they] would have had an additional Representative if the allocation had been done
using some other source of “more accurate” data” and did not have standing “to challenge
the accuracy of the data used in making that allocation”). Plaintiffs have not done so.

As noted above, Plaintiffs complain that the current census plan will result in an
undercount of people in their communities, but they have identified no other feasible
method by which the Bureau could meet the end-of-year deadline, let alone one that can
produce a supposedly more-accurate result. Absent such an alternative, Plaintiffs cannot
meaningfully contend that any alleged undercount of their communities is, in fact, caused
by the Bureau’s plan, rather than by an independent factor like the COVID-19 pandemic,
the statutory deadline, natural disasters, or all of the above. See Pls.” Mot. at 33 (“These
natural disasters are legitimate threats to an accurate census count.”).

Indeed, Plaintiffs” praise of the COVID-19 Plan—a plan that bypasses the existing
statutory deadline—only highlights that their alleged injuries derive from Congress’s
current refusal to alter the census deadline, not the Bureau’s extraordinary attempt to
meet that deadline. This is fatal to their standing. See Simon v. E. Ky. Welfare Rights Org.,
426 U.S. 26, 41-42 (1976) (federal courts have jurisdiction only if the plaintiff’s injury
“fairly can be traced to the challenged [conduct] of the defendant, and [does] not. ..
result[] from the independent action of some third party not before the court.”). Plaintiffs
cannot seek redress against the Bureau for choosing to follow the law, and they should

petition Congress, not this Court, if they are concerned about congressional inaction.
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C. Plaintiffs” alleged injuries are entirely speculative.

Besides redressability and causation, Article Ill also requires that Plaintiffs
establish “injury in fact” by showing that they “ha[ve] sustained or [are] immediately in
danger of sustaining a direct injury” as a result of the challenged action. Spokeo, 136 S.
Ct. at 1552. The injury must be “concrete and particularized,” Defs. of Wildlife, 504 U.S. at
560, and not “merely ‘conjectural” or ‘hypothetical’ or otherwise speculative.” Summers
v. Earth Island Inst., 555 U.S. 488, 505 (2009). An alleged future injury must be “certainly
impending”; *“[a]llegations of possible future injury” are not sufficient.” Clapper, 568 U.S.
at 409, 410 (quoting Whitmore v. Arkansas, 495 U.S. 149, 158 (1990)). Plaintiffs’ alleged
injuries rest on exactly that kind of prohibited speculation.

As detailed in Mr. Fontenot’s declaration, the Replan was designed to provide “the
best combination of” procedures to allow the Bureau “to meet the statutory deadline
without compromising quality to an undue degree.” Fontenot Decl. {{ 88-93. Among
other things, the plan “intends to improve the speed of the [Nonresponse Followup]
operations without sacrificing completeness.” Id. 4 92. The Bureau “is confident that it
can achieve a complete and accurate census and report apportionment counts by the

statutory deadline following the Replan Schedule.”® Id. q 97. Plaintiffs and their

declarants appear to disagree. See Pls.” Mot. at 31 (“Nothing suggests Defendants can

8 Plaintiffs mischaracterize the Secretary and the Director’s joint statement of April
13, 2020 as stating that “more time than [the Replan] is necessary to ensure ‘the
completeness and accuracy of the 2020 Census.”” Pls.” Mot. at 31. Rather, the statement
simply acknowledged that congressional relief was necessary to effectuate the COVID-
19 Plan, and that the COVID-19 Plan would “ensure the completeness and accuracy of
the 2020 Census.” U.S. Census Bureau, Statement on 2020 Census Operational
Adjustments Due to COVID-19 (Apr. 13, 2020), available at this link. The statement never
said that an extension was “necessary” to complete the 2020 Census, as Plaintiffs
erroneously contend. In any event, any ambiguity is put to rest by Mr. Fontenot’s
statement that the Bureau “is confident that it can achieve a complete and accurate census
and report apportionment counts by the statutory deadline.” Fontenot Decl. q 97.
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complete an accurate count by the end of 2020.”). But their opinion cannot be credited
over Mr. Fontenot’s; as Associate Director for Decennial Census Programs, he was (and
is) directly involved with the design and implementation of the Replan. The Census
Bureau is in best position to opine on the likely effects of its operational choices, and
generalized assertions to the contrary must be discounted accordingly.

In any event, purportedly “dire consequences” do not flow directly from even a
“significant undercount.” Pls.” Mot. at 30. The number of congressional seats for each
State is affected not only by that State’s own total population, but also by the population
of every other State in the country. See 2 U.S.C. § 2a(a); U.S. Dep’t of Commerce v. Montana,
503 U.S. 442, 461 (1992). Likewise, the allocation of federal funds is not directly
proportional to population, but is a function of multiple factors, usually including the
populations of other geographical areas. See, e.g., 42 U.S.C. §1396d(b) (Medicaid formula
measuring a State’s per capita income against the national average per capita income); 49
U.S.C. § 5305(d)(1) (apportioning public transit funds to States based on the population
of urbanized areas in each State compared to the total population of urbanized areas in
all States); Reamer Decl. | 44, ECF No. 112-7 (“Census-guided financial assistance
programs use census-derived datasets to differentiate among geographic areas in terms
of eligibility and/or allocation and then distribute funds based on those
differentiations.”). So an undercount may be immaterial if it is replicated elsewhere or
does not exceed some as-yet-unknown threshold. See, e.g., Kantor, 91 F.3d at 183.

That is why a purported “undercount” is not talismanic: Plaintiffs must actually
demonstrate that any alleged undercount will be so severe and disproportionate that it
will cause them to lose representation or funding. Id. at 185 (no standing because court
could not determine “what effect any methodology for counting the homeless would
have on the federal funding of any particular appellant,” since “if a more accurate count
would have enlarged some communities” shares, it likely would have reduced the shares
of other communities”); Ridge v. Verity, 715 F. Supp. 1308, 1318 (W.D. Pa. 1989) (no
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standing because “none of the plaintiffs in this case can show which states would gain
and which would lose representation in Congress”); Fed'n for Am. Immigration Reform v.
Klutznick, 486 F. Supp. 564, 570 (D.D.C. 1980) (three-judge court) (no standing because
“none of the plaintiffs are able to allege that the weight of his or her vote in the next
decade will be affected” since plaintiffs “can do no more than speculate as to which states
might gain and which might lose representation,” which depends on “the interplay of all
the other population factors which affect apportionment”); see also Sharrow v. Brown, 447
F.2d 94, 97 (2d Cir. 1971) (no standing to challenge apportionment method because
plaintifft “would have to show, at least approximately, the apportionment his
interpretation . . . would yield, not only for New York but for every other State as well”).

Plaintiffs have not come close to that showing. For starters, they do not even
attempt to calculate the supposedly “statistically certain” undercount for their own States
and localities.” Pls.” Mot. at 30; see, e.g., Thompson Decl. 1 22, 32, ECF No. 112-2 (“I am
very concerned that these timing constraints will significantly increase the risk of much

larger undercounts for the 2020 Census than measured in previous censuses.”); Hogan

? Plaintiffs also seem to rely on cursory, but fundamental, assertions based only on
“information” and/or “belief.” See, e.g., Park Decl. q 6, ECF No. 112-8 (stating his “belief”
that “the truncation of field operations will result in Asian Americans and immigrants
not being counted in the 2020 Census”); Valdez Decl. 3, ECF No. 112-9 (stating her “be-
lief” that “the truncation of field operations on September 30, 2020 will result in many
Latinx individuals and immigrants not being counted in the 2020 Census”); Chen Decl.
9 5, ECF No. 112-10 (stating her “belief” that “the truncation of census field operations
will . . . result in an undercount of Asian Americans in Texas”). Such statements are “in-
sufficient for a preliminary injunction.” Williamson v. Maciol, 2020 WL 4449527, at *7
(N.D.N.Y. Aug. 3, 2020); Allstate Ins. Co. v. McKinney, 2018 WL 4186421, at *3 (W.D.N.C.
Aug. 31, 2018) (explaining that “averments based “upon information and belief” are no
substitute for evidence”); 11A Charles Alan Wright & Arthur R. Miller, Federal Practice
and Procedure § 2949 (3d ed. 2002) (“[W]hen the primary evidence introduced is an affi-
davit made on information and belief rather than on personal knowledge, it generally is
considered insufficient to support a motion for a preliminary injunction.”).
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Decl. 9 69, ECF No. 112-3 (“I have described the risks of a greatly increased differential
undercount and an inaccurate census.”); O’Hare Decl. { 127, ECF No. 112-4 (“[Clhanging
the end of the 2020 Census data collection period . . . will result in greater omissions and
undercounts . . . .”); O’Hara Decl. 24, ECF No. 112-5 (“[T]he result of adhering to the
truncated schedule will be a failure to conduct an actual enumeration of the
population.”); Brace Decl. { 33, ECF No. 112-6 (“The Bureau’s changes to the timeline for
the counting and post-count process will likely result in a greater undercount than
experienced in prior censuses.”). Without those calculations, and the concomitant
calculations for every other relevant area in the country, Plaintiffs have no way of
demonstrating that they will be impacted in any way.

And while Plaintiffs complain about potential undercounts in various cities and
populous counties with allegedly low self-response rates, Pls.” Mot at 28-29, their own
expert notes that self-response rates are also “disproportionately lower . . . in some rural
areas.” Thompson Decl. { 21. In fact, Plaintiffs’ expert notes that (1) those rural areas
have a response rate under 51.3 percent, Thompson Decl. q 21, which is at or below the
51.4 to 64.6 percent range'® that Plaintiffs identify in their constituent communities, Pls.
Mot. at 28-29, and (2) this low response rate is “likely” to result in “increased
undercounts” for these rural areas, Thompson Decl.  21. Yet Plaintiffs completely fail
to consider how any potential undercount in those rural communities, or any other
communities, could affect Plaintiffs” share of representation or funding. See Pls.” Mot. at
21-34 (contending that Plaintiffs’ communities may be undercounted, but offering no

evidence regarding how any such undercount may relate to counts in other jurisdictions).

10 Plaintiffs practically argue themselves out of Article Il standing by
acknowledging that certain Plaintiffs live in areas with self-response rates equal to or above
the national average. See Pls.” Mot. at 28-29 (Yakima County, Washington and Maricopa
County, Arizona).
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As a result, the Court would need to guess how those undercounts, if they occur at all,
may affect Plaintiffs.

Such guesswork does not support jurisdiction, much less an injunction. See
Clapper, 568 U.S. at 414 n.5 (no Article III standing exists if a plaintiff's theory of injury
rests on an “attenuated chain of inferences necessary to find harm”). In the census
context, the Supreme Court has consistently scrutinized claims of census harm to ensure
that prospective litigants have demonstrated not some amorphous “increased risk” of an
undercount untethered from the count of other areas, but an actual or likely injury from
the census count. See, e.g., New York, 139 S. Ct. at 2565 (finding standing after trial where
plaintiffs would “lose out on federal funds” “if noncitizen households [were]
undercounted by as little as 2%” due to inclusion of a citizenship question on the census
questionnaire); Utah, 536 U.S. at 458 (noting that the challenged methodology
indisputably changed which state received a Representative); House of Representatives, 525
U.S. at 330 (noting that plaintiffs produced evidence showing that under the challenged
plan a State would lose a representative compared to the prior method). Here, by
contrast, Plaintiffs present nothing of the sort. Instead, they generally claim that they will
be injured by an undercount, seemingly no matter how small. That falls far short of the
requisite standard.

Nor can they bypass that Article Il standard by simply stating that the Replan’s
NRFU and post-data processing phases are shorter than prior censuses. See, e.g., Pls.
Mot. at 16-18. As Mr. Fontenot explains, “[t]he Census Bureau designed the 2020 Census
NRFU operation to leverage automation and technological advances to control and track
the NRFU workload and improve the efficiency of enumerators and the process of
collecting census responses.” Fontenot Decl. | 60. With improvements like a state-of-
the-art Field Operational Control System and iPhones for field work, 2020 NRFU
“replaces paper-based NRFU operations used in past Censuses, providing a faster, more
accurate, more efficient and more secure means of data collection.” Id. {9 59-61.
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Similarly, “[t]he 2020 Census leveraged significant advances in computing technology
that have occurred since the 2010 Census” to significantly enhance its post-data
processing operations. Id.  71. The Census Bureau has optimized its “computer
processing systems” in “partnership with industry leaders using the latest hardware,
database, and processing technology available” to “accelerate [its] processing time to fit
within the re-planned schedule.” Id. {72. So the Replan’s compressed timeframe for
completing NRFU and post-data processing, while less than ideal, simply demonstrates
the enormous technological advancements that make this year’s census the most efficient
and flexible in history. See, e.g., id. 11 41, 81; see generally id. 49 20-77. It says nothing
about whether there will be an undercount in any particular area, much less a significant
differential undercount.

Plaintiffs fall far short of the required showing to establish Article Il standing. But
that makes sense because “the absence of any particular individual or class to litigate
these claims gives support to the argument that the subject matter is committed to the
surveillance of Congress, and ultimately to the political process.” United States v.
Richardson, 418 U.S. 166, 179 (1974). So while Plaintiffs may lack standing “within the
narrow confines of Art. IIl jurisdiction,” they are free “to assert [their] views in the
political forum or at the polls.” Id.

III.  PLAINTIFFS CANNOT PREVAIL ON THEIR ENUMERATION CLAUSE CLAIM

If the Court finds this case justiciable, Plaintiffs are nonetheless unlikely to succeed
on their Enumeration Clause claim. Indeed, in almost three decades of census-related
litigation, the Supreme Court has never found an Enumeration Clause violation. See New
York, 139 S. Ct. at 2567 (holding that a citizenship question on the census questionnaire
does not violate the Enumeration Clause); Utah, 536 U.S. at 452 (holding that hot-deck
imputation does not violate the Enumeration Clause); House of Representatives, 525 U.S. at
344 (holding that statistical sampling violates the Census Act and declining to reach the
Enumeration Clause claim); Wisconsin, 517 U.S. at 1 (holding that the Secretary did not
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violate Enumeration Clause by failing to correct a census undercount with data from a
post-enumeration survey); Franklin, 505 U.S. at 788 (holding that the method used to
count federal employees serving overseas did not violate Enumeration Clause). This case
presents no reason to break from those Supreme Court precedents, especially because
any injunction by this Court is directly appealable to the Supreme Court. 28 U.5.C. § 1253.
The Constitution’s reference to “actual Enumeration” is simple: population is to
be determined by a person-by-person headcount, rather than through estimates or
conjecture. Prior to the first census in 1790, the Framers settled on an interim number of
Representatives allocated to each State. U.S. Const. art. I, § 2, cl. 3 (providing the number
of Representatives for each State “until such enumeration shall be made” within “three
Years after the first Meeting of the Congress of the United States”). This allocation was
based on “estimates” of the population derived from “materials ranging from relatively
complete enumerations . . . to fragmentary data such as contemporary local population
estimates, militia registrations, tax records, church records, and official vital statistics.”
U.S. Dep’t of Commerce, Historical Statistics of the United States, 1789-1945 (1949).
Given that context, “Article I makes clear that the original allocation of seats in the
House was based on a kind of “conjectur[e],” in contrast to the deliberately taken count
that was ordered for the future. What was important was that contrast—rather than the
particular phrase used to describe the new process.” Utah, 536 U.S. at 475 (citations
omitted); see id. at 493 (Thomas, ., concurring in part and dissenting in part) (“[A]t the
time of the founding, ‘conjecture” and ‘estimation” were often contrasted with the actual
enumeration that was to take place pursuant to the Census Clause.”); House of
Representatives, 525 U.S. at 363 (Stevens, J., dissenting) (“The words ‘actual Enumeration’
require post-1787 apportionments to be based on actual population counts, rather than
mere speculation or bare estimate.”); Thomas R. Lee, The Original Understanding of the

Census Clause: Statistical Estimates and the Constitutional Requirement of an “Actual
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Enumeration,” 77 Wash. L. Rev. 1, 20 (2002) (providing an in-depth examination of this
contrast and its historical context).

The Replan endeavors to do exactly the person-by-person headcount required by
the Constitution without any reliance on prohibited estimates or guesswork. Plaintiffs
tacitly acknowledge as much, see Pls.” Mot. at 18, and focus not on any impermissible
estimation, but on their speculative belief that the Replan will result in a “significant
undercount,” Pls” Mot. at30. Yet Plaintiffs do not even attempt to identify any
meaningful standard by which to evaluate whether the Replan achieves a constitutionally
adequate census. There’s a reason for that: no such standard exists. “[D]espite the
command of the Enumeration Clause that there be an ‘actual enumeration” during a
decennial census, there has never in our country’s history been a completely accurate
enumeration of the entire population, and absolute perfection is neither possible nor
required.” NAACP v. Bureau of Census, --- F. Supp. 3d ---, 2020 WL 1890531, at *7 (D. Md.
Apr. 16, 2020); see Wisconsin, 517 U.S. at 6 (recognizing that “no census is recognized as
having been wholly successful in achieving” perfect accuracy); see also Karcher v. Daggett,
462 U.S. 725, 732 (1983) (recognizing that “census data are not perfect,” and that
“population counts for particular localities are outdated long before they are
completed”); Carey v. Klutznick, 653 F.2d 732, 735 (2d Cir. 1981) (“ Although the mechanics
of the counting process have been improved in [every] census|], there has never been a
perfect count.”). That Plaintiffs have subjectively prejudged the 2020 Census to be a
failure by some unknown and inscrutable metric is not sufficient to prevail on their
Enumeration Clause claim.

Nor can Plaintiffs find refuge in the Wisconsin reasonable-relationship test. In
Wisconsin, the Supreme Court considered whether the Secretary violated the
Enumeration Clause by declining to statistically adjust the 1990 census to rectify alleged
differential undercounts. 517 U.S. at 10-11. The Court cited Congress’s “virtually
unlimited discretion in conducting the decennial ‘actual Enumeration,” and explained
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that Congress had in turn delegated its “broad authority” to the Secretary. Id. at 19. It
then announced that the Secretary’s decision not to adjust the census count “need bear
only a reasonable relationship to the accomplishment of an actual enumeration of the
population, keeping in mind the constitutional purpose of the census.” Id. at 20. The
Court observed that a similar standard had been applied in Montana and Franklin, both
of which similarly involved Executive Branch decisions to adjust the census after it was
completed. See Franklin, 505 U.S. at 804 (reviewing the Secretary’s decision to allocate
overseas federal personnel to their home States); Montana, 503 U.S. at 460 (considering
the method used to apportion House seats among the States).

The Supreme Court recently confirmed the limited applicability of Wisconsin’s
reasonable-relationship test, explaining that it is only used when reviewing “decisions
about the population count itself” —i.e., census data already collected by the Bureau. New
York, 139 S. Ct. at 2566 (citing Wisconsin, 517 U.S. at 4 and Franklin, 505 U.S. at 790-91). If
the Wisconsin test applied in every case remotely implicating the final census count, at
least some member of the Supreme Court would have conceivably applied that standard
in House of Representatives (concerning statistical sampling), Utah (concerning hot-deck
imputation), or even in New York itself (concerning a citizenship question). None of them
did. See New York, 139 5. Ct. at 256667 (explicitly eschewing the Wisconsin reasonable-
relationship standard in determining the constitutionality of a citizenship question);
Utah, 536 U.S. at 464 (foregoing the Wisconsin reasonable-relationship standard in
determining the constitutionality of hot-deck imputation); House of Representatives, 525
U.S. at 34647 (Scalia, J., concurring in part) (discussing the constitutionality of statistical
sampling without reference to the Wisconsin reasonable-relationship standard); id. at 363
(Stevens, J., dissenting) (same).

Plaintiffs” Enumeration Clause claim here—in contrast to Wisconsin —challenges
detailed operational aspects of the Census Bureau’s plans to actually conduct the census,
well before “the population count itself” is determined. So Plaintiffs’ claim should
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instead be assessed under Congress’s (and by delegation the Secretary’s) “virtually
unlimited discretion” to conduct the census “in such Manner as they shall by Law direct.”
U.S. Const., art. I, § 2, cl. 3; Wisconsin, 517 U.S. at 19.

Measured against that standard, Plaintiffs cannot prevail. Choices over how to
allocate resources, conduct data processing, and manage timetables in order to meet a
statutory deadline amidst a pandemic are prototypical questions about the “Manner” in
which the person-by-person headcount should be conducted, falling well within the
scope of the Secretary’s “broad authority over the census.” Wisconsin, 517 U.S. at17. And,
again, Plaintiffs nowhere allege that Defendants are conducting something other than an
“actual Enumeration,” like an impermissible estimate or an educated guess of the
population. Instead, Plaintiffs simply dislike the “actual Enumeration” being conducted,
and complain about an “inevitable undercount of minority populations.” Pls.” Mot. at 34.
But the possibility of a differential undercount exists in every census and does not
inherently violate the Enumeration Clause—the Constitution does not require perfection.
See Utah, 536 U.S. at 504 (Thomas, J., concurring in part and dissenting in part)
(canvassing the history of census undercounts, including the first census in 1790); City of
New York v. U.S. Dep’t of Commerce, 34 F.3d 1114, 1117 (2d Cir. 1994) (“This phenomenon,
known as the “differential undercount,” has skewed every census since at least 1940. The
Census Bureau started measuring the differential undercount in that year.”), rev’d sub
nom. Wisconsin, 517 U.S. at 1. Even Plaintiffs’ own experts acknowledge that differential
undercounts are commonplace in the census. Thompson Decl. | 21; Hogan Decl. { 9;
O’'Hare Decl. q 32; Brace Decl. q 33. Soif the Secretary is attempting to individually count
every resident of the United States, any undercount (differential or otherwise) is the
constitutionally permissible result of attempting to enumerate upwards of 330 million
people across 3.8 million square miles.

Plaintiffs get no closer to an Enumeration Clause violation with their other passing
quibbles. For example, they seem to take issue with the Census Bureau’s planned use of
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certain enumeration techniques, like proxy responses, administrative records, and
imputation. See Pls.” Mot. at 24-26. But none of those practices are themselves unlawful,
and Plaintiffs wisely do not argue otherwise. See, e.g., Utah, 536 U.S. at 457-59, 473-79
(approving the Census Bureau’s use of “hot-deck imputation” in the census); Franklin,
505 U.S. at 794-96, 803-06 (approving the Census Bureau’s use of “home of record”
information from Defense Department personnel files in the census).

Plaintiffs also insinuate that the sheer length of certain 2020 Census operations
somehow violates the Enumeration Clause when compared to prior censuses. See Pls.
Mot. at 32 (noting that “Defendants have now announced their intent to proceed with the
shortest NRFU operation in modern history”). But there is no constitutionally mandated
duration for particular census operations. That bizarre theory would mean that nearly
every census has been unconstitutional simply because the 1790 Census allowed a year
or more to count certain States. See Argument Section 1., supra. Not to mention that such
a preposterous constitutional principle would cripple the Census Bureau’s ability to
harness new technology and perform the enumeration more quickly, efficiently, and with
less taxpayer dollars. This case is the paragon: the Census Bureau is able to compress the
time needed for NRFU precisely because of technological advances like a state-of-the-art
optimizer and the digitization of field work. Fontenot Decl. 49 59-72. This Court should
reject the absurd notion of a constitutionally required, judicially-managed procrustean
census, and it should “decline [Plaintiffs’] invitation to measure the constitutionality of
[census operations] by a standard that would seem to render every census since 1790
unconstitutional.” New York, 139 S. Ct. at 2567.

Notably, Plaintiffs could not succeed on their constitutional claim even if the Court
were to disregard the text, history, and case law surrounding the Enumeration Clause
and simply ask, as Plaintiffs urge, whether the Bureau’s planned operations bear a
“reasonable relationship to the accomplishment of an actual enumeration.” Pls.” Mot. at
30 (quoting Wisconsin, 517 U.S. at 19). For one, an “actual Enumeration” simply means a
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person-by-person headcount. See supra. So unlike the post hoc statistical adjustment at
issue in Wisconsin—which implicated the concept of estimation—there is no dispute that
the Replan endeavors to count each U.S. resident individually. Compare Pls.” Mot. at 18
with Wisconsin, 517 U.S. at 24 (examining the Secretary’s decision that an “‘actual
Enumeration” would best be achieved without the [] statistical adjustment of the
census”). For another, Defendants are aware of no decision finding a violation of the
reasonable-relationship test. See NAACP v. Bureau of Census, --- F. Supp. 3d ---, 2020 WL
1890531, at *6 (D. Md. Apr. 16, 2020} (“I have located no case where a court has found a
violation of the Wisconsin reasonable relationship standard.”). And the Census Bureau’s
extraordinary effort to meet Congress’s statutory deadline, in the midst of a global
pandemic and a series of natural disasters, should not be the first. In moving to the
Replan, the Census Bureau “evaluated the risks and quality implications of each
suggested time-saving measure and selected those that [the Bureau] believed presented
the best combination of changes to allow [it] to meet the statutory deadline without
compromising quality to an undue degree.” Fontenot Decl. ] 88. Nothing more can be
required if the “substantial deference” owed by this Court to the “virtually unlimited
discretion” of Congress and the Secretary is to mean anything. See NAACP, --- F. Supp.
3d -, 2020 WL 1890531, at *6.
IV.  PLAINTIFFS CANNOT SATISFY THE OTHER PRELIMINARY-INJUNCTION FACTORS

The “extraordinary remedy” of a preliminary injunction may not be awarded
when a plaintiff fails to demonstrate a likelihood of success on the merits. Winter v. Nat.
Res. Def. Council, Inc., 555 U.S. 7, 22, 32-33 (2008); see also see Munaf v. Geren, 553 U.S. 674,
690 (2008) (likelihood of success requires far more than identifying “serious, substantial,
difficult, and doubtful” questions); Mazurek v. Armstrong, 520 U.S. 968, 972 (1997) (“[A]
preliminary injunction is an extraordinary and drastic remedy, one that should not be

granted unless the movant, by a clear showing, carries the burden of persuasion.” (internal

30
BC-DOC-CEN-2020-001602-001372



Case 8:19-cv-02710-PX-PAH-ELH Document 117 Filed 09/11/20 Page 40 of 46

quotes and citations omitted; emphasis in original)). So Plaintiffs” unlikelihood of success
on the merits is itself sufficient to deny their preliminary-injunction motion.

But Plaintiffs” position only gets worse as the Court proceeds further. Because
Plaintiffs are seeking an injunction that would compel the Census Bureau to yet again re-
configure and extend its operations, Pls.” Mot. at 39, they are requesting a mandatory
injunction. See Mountain Valley Pipeline, LLC v. 6.56 Acres of Land, 915 F.3d 197, 216 n.8
(4th Cir. 2019) (mandatory injunctions are “those that alter rather than preserve the status
quo”).  Such injunctions are “particularly disfavored,” and require Plaintiffs to
demonstrate that their “right to relief is indisputably clear.” Profiles, Inc. v. Bank of Am.
Corp., -—- F. Supp. 3d ---, 2020 WL 1849710, at *3 (D. Md. Apr. 13, 2020) (citing id.). Just as
they fail to establish a likelihood of success on the merits, Plaintiffs cannot satisfy this
demanding standard for the remaining injunction factors: irreparable injury, balance of
harms, and the public interest. See Winter, 555 U.S. at 20.

A. Plaintiffs cannot establish any imminent and irreparable harm.

Most significantly, Plaintiffs fail to establish that they are “likely to suffer
irreparable harm in the absence of preliminary relief.” Winter, 555 U.S. at 20. Plaintiffs
cannot “demonstrate that absent a preliminary injunction they will suffer an injury that
is neither remote nor speculative, but actual and imminent, and one that cannot be

14

remedied if a court waits until the end of trial to resolve the harm.” Grand River Enter.
Six Nations, Ltd. v. Pryor, 481 F.3d 60, 66 (2d Cir. 2007) (internal quotation marks omitted).
Because a preliminary injunction “is one of the most drastic tools in the arsenal of judicial
remedies,” id., Plaintiffs’ burden to show irreparable harm is necessarily higher than what
is required to establish standing. See, e.g., Mazurek, 520 U.S. at 972.

Here, Plaintiffs fail this test for the same reasons that they fail to establish standing;:

they cannot show that they will suffer any imminent and certain injury. As explained

above, Plaintiffs’ assertions that their communities are likely to be undercounted as a
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result of the Replan are speculative. They are also inconsistent with the evidence
presented by Mr. Fontenot. See Fontenot Decl. 4 97 (“[TThe Census Bureau is confident
that it can achieve a complete and accurate census and report apportionment counts by
the statutory deadline following the Replan Schedule.”).

Even more significant, however, is Plaintiffs’ failure to connect any alleged
undercount in their communities to potential undercounts in other jurisdictions. Because
Plaintiffs are competing for dollars and legislative seats with other communities in their
States and across the country, they can only be injured by inaccuracies that affect their
members disproportionately. See Kantor, 91 F.3d at 185 (finding lack of standing where
court could not determine “what effect any methodology for counting the homeless
would have on the federal funding of any particular appellant,” noting that “if a more
accurate count would have enlarged some communities’ shares, it likely would have
reduced the shares of other communities”); see, e.g., 42 U.S.C. § 1396d(b) (Medicaid
formula measuring a State’s per capita income against the national average per capita
income); 49 U.5.C. § 5305(d)(1) (apportioning public transit funds to States based on the
population of urbanized areas in each State compared to the total population of
urbanized areas in all States).

There is no evidence in the record here to establish (1) the undercount in Plaintiffs’
communities; (2) how that undercount compares to undercounts in other communities;
and (3) how that comparison will result in some appreciable funding or representational
loss for Plaintiffs. Absent this evidence, Plaintiffs cannot be said to establish anything
more than the abstract “possibility of irreparable injury.” Nken v. Holder, 556 U.S. 418,
434 (2009). But, as the Supreme Court has emphasized, the “’possibility” standard is too
lenient” a basis upon which to issue the drastic remedy of a preliminary injunction.
Winter, 555 U.S. at 22. So Plaintiffs’ failure to establish anything more than the theoretical

possibility of harm means that requested injunction should be denied.
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If Plaintiffs’ theory of irreparable harm were accepted, anyone who comes to court
complaining about census operations and the mere prospect of an undercount could
obtain an injunction as a matter of course to drastically alter a $15.6 billion census
operation. That is not, and cannot be, the law. See id.

B. The public interest and harm to the government weigh heavily against a

preliminary injunction.

On the other side of the ledger, the harm to the government and the public interest
from an injunction would be ruinous and immediate. See Nken, 556 U.S. at 435 (explaining
that harm to opposing party and the publicinterest “merge” when relief is sought against
the government). As a legal matter, judicial intervention would usurp Congress’s and
the Executive’s discretion over the census. See Argument Section L., supra. Congress has
set the December 31 deadline, has so far declined to extend it, and has created an
expectation that States and localities reliant on census data for redistricting and other
purposes will receive it at a particular time. And as a practical matter, the requested
injunction may make it more difficult to execute the census. Fontenot Decl. {9 100-08.

There is no denying that § 141(b)'s end-of-year statutory deadline presents a
number of challenges. But if the Court sets aside the Replan, the Bureau would have to
generate a new plan to comply with §141(b)’s deadline or, if the Court somehow
disregards that statutory provision, whatever new timelines the Court may impose. See
id. This would require another re-planning of the various operations and staffing
allocations of a nationwide census—one of the largest peacetime mobilizations in
American history—whose field operations are nearly complete. See id. As the
congressional clock ticks away with no statutory relief in sight, the Census Bureau would
need to complete this massive re-Replan in perhaps only a few days. And, of course,
there is no guarantee that any judicially mandated re-Replan would better achieve

Plaintiffs” unknown and inscrutable “standard” of census accuracy.
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With “the decennial census [ | again generat[ing] a number of [ | controversies,”
Franklin, 505 U.S. at 790, and the extraordinary disruption caused by the COVID-19
pandemic and various natural disasters, the public interest favors only one course:
allowing the Census Bureau to complete the census under its current plan—the only plan
that complies with the current statutory deadline. In denying a similar preliminary-
injunction motion earlier this year, Judge Grimm said it best:

The founders were clear in their allocation of where the power and author-
ity to plan and execute the census should lie—with Congress, which in turn
has delegated its broad authority to the Secretary. While Plaintiffs are right
to be concerned about a differential undercount . . . it would not be in the
public interest for me to substitute my judgment for that of the Constitution,
Congress, the Secretary, and the Census Bureau, which would certainly dis-
rupt the conduct of the census in ways that would have consequences far
beyond the reaches of Prince George’s County. Balancing the impact of
granting the injunction against the alternative of allowing the census to pro-
ceed as planned, with the Plaintiffs having the opportunity to prosecute
their Enumeration Clause challenge after the results are known . . . seems
to me to be far more in the public interest.

NAACP v. Bureau of the Census, No. 18-cv-0891 (D. Md. March 5, 2020), ECF No. 82
(citations omitted). The Census Bureau is confident that its Replan will produce the best
possible census under the circumstances. See Fontenot Decl. 49 82, 97. Plaintiffs can ask
for, and obtain, no more from this Court.
V. PLAINTIFFS CANNOT SIDESTEP THE THREE-JUDGE COURT

“A district court of three judges shall be convened ... when an action is filed
challenging the constitutionality of the apportionment of congressional districts.” 28
U.S.C. §2284(a). The “action” here challenges not just the duration of census operations,

but also “the apportionment” calculation by the President under 2 U.S5.C. §2a.1' See

1 As Plaintiffs themselves note, one California “action” (as here) involves claims
“directly challenging the constitutionality of apportionment” and was concomitantly
assigned to a three-judge court. Pls.” Mot. at 1 n.2 (citing No. 20-cv-05167 (N.D. Cal.
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Second Am. Compl. {9 273-322, ECF No. 98. Everyone agrees on that point, which is
why a three-judge court was convened to hear this case. Letter, ECF No. 101 (Judge Xinis
requesting a three-judge court under §2284(a) and noting that “[t]he parties did not
oppose the referral”); Order, ECF No. 104 (appointing three-judge court under § 2284(a));
see New York v. Trump, ---FE. Supp. 3d ---, 2020 WL 5422959, at *36 n.21 (5.D.N.Y. Sept. 10,
2020) (noting that an challenge to “the apportionment” was “properly heard by a three-
judge panel” under § 2284). And once a three-judge court is convened, a single judge is
not allowed to “hear and determine any application for a preliminary or permanent
injunction.”? 28 U.5.C. § 2284(b)(3) (emphasis added). Plaintiffs cannot sidestep that
unequivocal text now. See Pls.” Mot. at 1.

“A straightforward reading of the pertinent language suggests that the entire case,
and not just the constitutional claims [triggering § 2284], must be heard by a three-judge
court.” Page v. Bartels, 248 F.3d 175, 187-88 (3d Cir. 2001) (Becker, C.J.). “This is because
the language of § 2284 itself is broadly applicable to “actions’ —not narrowly to “claims’—
challenging the constitutionality of the apportionment.” Id.; Thomas v. Reeves, 961 F.3d
800, 802 n.2 (5th Cir. 2020) (en banc) (Costa, J., concurring) (explaining that “§ 2284(a)

refers to ‘action[s] . .. filed,” not individual claims”); Black’s Law Dictionary, “Action”

2020)). A different California “action” —despite substantial overlap in parties and
identical plaintiffs’ counsel —does not include such claims and was not assigned to a
three-judge court. Pls.” Mot. at 1 n.2 (citing No. 20-cv-0577 (N.D. Cal. 2020)). This proves
Defendants’ point that § 2284’s applicability hinges on the “action” atissue, not the claims
in any particular motion. Page v. Bartels, 248 F.3d 175, 187-88 (3d Cir. 2001) (Becker, C.J.).

12 Although a single judge may “grant a temporary restraining order,” that order
can “remain in force only until the hearing and determination by the district court of three
judges o[n] an application for a preliminary injunction.” Id. §2284(b)(3). Because
Plaintiffs simultaneously move for a temporary restraining order and a preliminary
injunction, §2284(b)(3)’s allowance for a single-judge temporary restraining order is
overcome by its prohibition on a single-judge preliminary injunction.
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(11th ed. 2019) (defining “action” as “[a] civil or criminal judicial proceeding”); cf. City of
Chicago v. Int'l Coll. of Surgeons, 522 U.S. 156, 166 (1997) (holding that “federal claims

rir

suffice to make the actions ‘civil actions”” for removal purposes under 28 U.5.C. § 1441(a)
even when there are also non-removable state-law claims). So if § 2284 is properly
invoked, all claims “are subject to § 2284(a)’s requirement that they be heard by a three-
judge district court.”® Page, 248 F.3d at 188. “That is consistent with the common practice
when both constitutional and statutory challenges to reapportionment are brought—the
constitutional hook for three-judge jurisdiction sweeps in the statutory claims.” Thomas
v. Bryant, 919 F.3d 298, 305 n.4 (5th Cir. 2019).

The Court should summarily reject Plaintiffs” bizarre attempt to sidestep both the
three-judge court to which they agreed and the plain language of § 2284. Because a single
judge cannot “hear and determine any application for a preliminary or permanent

injunction,” 28 U.S5.C. §2284(b)(3) (emphasis added), the full three-judge court should

deny Plaintiffs’ motion.

3 To the extent courts have declined to address claims that would not themselves
trigger § 2284, those decisions were based on pre-1976 interpretations of § 2284 before the
statute was overhauled, dealt with situations where the claims triggering § 2284 had
already been dismissed, or both. See Page, 248 F.3d at 189 (“[TThe 1976 amendments
limited the scope of the Three Judge Court Act considerably, making it questionable
whether the policy considerations that drove the original, narrow construction are still
applicable today. These revisions militate in favor of our broader reading of § 2284(a)’s
scope.”); see, e.g., Hagans v. Lavine, 415 U.S. 528, 543 (1974) (allowing a single judge to
adjudicate a statutory claim before a three-judge court adjudicates the constitutional
challenges that triggered the pre-1976 version of §2284); Gordon v. Exec. Comm. of
Democratic Party of City of Charleston, 335 F. Supp. 166, 170 (D.5.C. 1971) (three-judge
court) (resolving three-judge-court claims, declaring the “statutory court [ ] accordingly
dissolved,” and stating that “[a]ny rights asserted by the plaintiffs under other federal
statutes or Constitutional provisions can be asserted only before the [singlejudge]
District Court.”).
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CONCLUSION
For the reasons discussed above, the Court should deny Plaintiffs’ motion for
temporary restraining order or preliminary injunction. Plaintiffs should petition

Congress, not this Court, for appropriate relief.

DATED: September 11, 2020 Respectfully submitted,
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FOR THE DISTRICT OF MARYLAND
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DONALD J. TRUMP, in his official ca-
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I, Albert E. Fontenot, Jr., make the following Declaration pursuant to 28 U.S.C. §
1746, and state that under penalty of perjury the following is true and correct to the best
of my knowledge and belief:

L EXECUTIVE SUMMARY

1. I am the Associate Director for Decennial Census Programs at the U.S5. Cen-
sus Bureau, and I submit this declaration to:

e Explain the magnitude, complexity, and planning involved in the 2020 decennial

census, including the tightly integrated nature of census operations and pro-
cessing;

¢ Detail the changes made to the original design in light of the COVID-19 pandemic;
and

e Discuss the impacts of extending field operations past their current end date of
September 30, 2020.

IL QUALIFICATIONS

2. I am the Associate Director for Decennial Census Programs, in which ca-
pacity 1 serve as adviser to the Director and Deputy Director of the Census Bureau on
decennial programs. In this role, I provide counsel as to the scope, quality, management
and methodology of the decennial census programs; provide executive and professional
leadership to the divisions and central offices of the Decennial Census Programs Direc-
torate; and participate with other executives in the formulation and implementation of
broad policies that govern the diverse programs of the Census Bureau. I have served in

this capacity since November 12, 2017.
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3. I began my career with the Census Bureau after retiring from a successful
40-year career as a senior executive in the private sector with midsize manufacturing
companies where I was responsible for providing visionary leadership, developing inno-
vative corporate growth and development strategies. Iserved as Vice President of Mar-
keting, Vice President of Research and Development, and, for the last 14 years, as
President and Chief Executive Officer.

4. In addition to a successful corporate career I served as Adjunct Professor in
the MBA program in the Keller Graduate School of Management from 2005-2013 where
I taught Leadership and Organizational Development, Marketing Management, Corpo-
rate Finance, Statistics, and Marketing. I earned a BA in management and MBA in man-
agement and finance from DePaul University and Doctor of Ministry in pastoral ministry
from Bethel Theological Seminary

5. Iserved as a as a commissioned officer in U. 5. Army and was decorated in
combat in Vietnam. After leaving active service, I remained in the US Army reserve at-
taining the rank of Major.

6. After retirement from private sector corporate management, [ began my ca-
reer with the Census Bureau in 2009 as a Field Operations Supervisor in Southern Cali-
fornia for the 2010 Census. I quickly rose through the ranks and managed the Non-
response follow-up operations for the 2010 Census as Area Manager responsible for cen-

sus activities in Los Angeles County, the State of Hawaii, San Bernardino County and
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Riverside County California. After 2010, I served in positions of increasing responsibility
as Survey Supervisor, Senior Supervisory Survey Statistician, Assistant Regional Director
for the Los Angeles Region, and Regional Director for the Chicago Region. I moved from
the field to the Census Bureau headquarters to assume the position as Chief of the Field
Division and subsequently Assistant Director of Field Operations, Assistant Director for
Decennial Census Operations, then Associate Director for the Decennial Census.

7. From 2012-16, I represented the Field Directorate on the team that devel-
oped and wrote the Operations plan for the 2020 Decennial Census.

8. I'have in-depth firsthand knowledge about the planning, management, and
execution of Census Bureau field operations and effective mission-oriented leadership. 1
serve as the Chairman of the Census Crisis Management Team; I served as a member of
the 2020 Census Design Executive Guidance Group; I am a member of the Census Data
Quality Executive Guidance Group; and I chair the 2020 Census Operations Planning
Group. Additionally, I represent the Decennial Census Program in our engagement with
two of the three committees that advise the Census Bureau: the Census Scientific Advi-
sory Committee and the National Advisory Committee.

IIL. A COMPLEX DESIGN AND BUDGET FOR THE 2020 CENSUS
9. The Census Bureau goes to extraordinary lengths to count everyone living

in the country once, only once, and in the right place, including those in hard-to-count
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populations. This is the core mandate of the Census Bureau, and has been the most sig-
nificant factor informing every decision made in designing, planning, testing, and exe-
cuting the decennial Census.

10. The Census Bureau’s mandate in conducting the decennial census is to
count everyone living in the United States, including the 50 states, the District of Colum-
bia, and the territories of Puerto Rico, American Samoa, Commonwealth of the Northern
Mariana Islands, Guam, and U.S. Virgin Islands. To that end, we expend significant
funds, efforts, and resources in capturing an accurate enumeration of the population, in-
cluding those who are hard to count. In particular, the 2020 Census operational design
considers population groups that have historically been hard to count, as well as popu-
lation groups that may emerge as hard to count.

11. The planning, research, design, development, and execution of a decennial
census is a massive undertaking. The 2020 decennial census consists of 35 operations
utilizing 52 separate systems. We monitor and manage the status and progress of the
2020 Census—the operations and systems in large part using a master schedule, which
has over 27,000 separate lines of census activities. Thousands of staff at Census Bureau
headquarters and across the country support the development and execution of the 2020
census operational design, systems, and procedures. In addition, the 2020 Census re-
quires the hiring and management of hundreds of thousands of field staff across the coun-

try to manage operations and collect data in support of the decennial census.
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12. The 2020 Census operational design is tailored to enumerate all persons,
including hard-to-count populations. Almost every major operation in the 2020 Census
contains components designed to reach hard-to-count populations. This includes: census
outreach, census content and forms design, finding addresses for enumeration, field in-
frastructure, multiple modes for self-response, Non-Response Follow-Up (NRFU) opera-
tions that enumerate households that did not self-respond to the census, and other
operations designed specifically for the enumeration of population groups that have been
historically hard to count. The best explanation of the many integrated operations de-

signed to reach these populations is set forth in Appendix B to Version 4.0 of the 2020

Census Operation Plan, gvailable af https://www census.cov/programs-surveys/decen-

ndal-census/2020-census/planning-management/planning-docs/operational-plan himl,

Examples include:

e Verifying address lists using address data provided by community organiza-
tions, satellite technology, and in-person address listers checking addresses in
communities nationwide;

¢ In-person enumeration using paper questionnaires in areas such as Remote
Alaska;

¢ Hand-delivering 2020 Census materials to areas impacted by natural disasters,
such as those impacted by Hurricane Michael in Florida;

¢ Conducting a special operation to count persons in “Group Quarters.” Group
Quarters include places such as college or university student housing, nursing
homes, and corrections facilities;

¢ Working with local partners to identify locations, like shelters and soup kitch-
ens, to best count people experiencing homelessness; and
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¢ Creating culturally relevant advertisements targeting hard-to-count communi-
ties.

13. The Operational Plan cited above is an overall plan that integrates numer-

ous sub-operations. Details on most of these sub-operations can be found on our website

at hitps//www.census.gov/programe-surveyvs/decenmial-census/2000-census. himl. A

partial list of the major operations for which we have posted detailed operations plans
includes:

a. Count Review

b. NRFU

¢. Integrated Communications Plan

d. Intended Administrative Data Use

e. Formal Privacy Methods

f. Post Enumeration Survey (PES)

g. Integrated Partnership and Communications

h. Count Question Resolution

i. Forms Printing and Distribution

j- Response Processing

k. Evaluations and Experiments

. Counting Federally Affiliated Americans Overseas

m. Field Infrastructure and Logistics

n. Data Products and Dissemination
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o. Geographic Delineations
p- Local Update of Census Addresses Operation
q. Update Enumerate Operations
r. Archiving
s. Internet Self Response
t. Non-ID Processing
u. Update Leave
v. Address Canvassing
14. The Census Bureau obtained approval under the Paperwork Reduction Act
from the Office of Management and Budget for the data collections involved in the 2020
Census. The Operational Plan is a project management document and, as in prior cen-
suses, we did not obtain clearance for it. We presented information about our plans as
we developed them in quarterly public Project Management Reviews, and we obtained
input on our plans from both our Census Scientific Advisory Committee and National
Advisory Committee. We consulted with other agencies throughout the decade about
data security, postal delivery, acquisition of records, and the like, though we did not ask
other agencies to review or approve our project management plans.
15. We allocate vast resources to ensure as complete and accurate a count as
possible. Research and testing, in addition to the Census Bureau’s collective knowledge

and experiences, has resulted in an effective approach to reach all population groups.
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16. The complexity and inter-related nature of census operations is echoed in
the budget for the 2020 Census. The overall budget estimate for the 2020 Census—cov-
ering fiscal years 2012 to 2023 —is $15.6 billion. This represents enough funding to suc-
cessfully complete the 2020 Census in virtually all possible scenarios, including the
current challenging circumstances. In fact, the Government Accountability Office (GAQO)
recently reviewed this budget estimatel and determined that, as of January 2020, the es-
timate substantially or fully met GAO’s standards and best practices for a reliable cost
estimate in terms of credibility, accuracy, completeness, and documentation quality. It is
rare for civilian agencies to be so designated, and we are proud that the Census Bureau
has achieved this status.

17. As of this writing, the Census Bureau has been appropriated in aggregate
just under $14 billion to use for the 2020 Census, covering fiscal years 2012 through 2020.
This is $4.4 billion greater in appropriated dollars than the $9.6 billion actually expended
from fiscal years 2002 to 2010 for the 2010 Census.

18. Combined, prior to the COVID-19 pandemic operational adjustments, there
remain just over $2 billion in contingency funds that have been appropriated, but which

we have not needed to use. With only minimal exceptions, Congress appropriated these

! This is known as the 2020 Census Life Cycle Cost Estimate (LCCE) Version 2.0. An
executive summary of that estimate is publicly available at https://www?2.cen-
sus.gov/programs-surveys/decennial/2020/program-management/planning-docs/life-
cycle-cost-estimate_v2.pdf.
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funds to allow us to flexibly and quickly respond to any and all risks to the 2020 Census
that might be realized and have an impact on the operations.

19. That is exactly what the Census Bureau has done in these challenging times.
We have always planned to exhaust any resources necessary to fulfill the Census Bu-
reau’s mission in counting everyone living in the United States once, only once, and in
the right place. In all scenarios, the focus of our resources includes the hard-to-count. We
have designed and implemented the 2020 Census to enumerate the most willing and able
to respond in our most efficient and cost effective manner, thereby freeing the majority
of our resources to reach hard-to-count communities using a bevy of techniques specifi-
cally tailored to reach them.
Iv. CENSUS STEP 1: LOCATING EVERY HOUSEHOLD IN THE UNITED STATES

20. The first operational step in conducting the 2020 Census was fo create a
Master Address File (MAF) that represents the universe of addresses and locations to be
counted in the 2020 Census. This operation constitutes a significant part of the 2020 Cen-
sus, and our plans to enumerate every resident once, only once, and in the right place.

21. A national repository of geographic data—including addresses, address
point locations, streets, boundaries, and imagery—is stored within the Census Bureau’s
Master Address File/Topologically Integrated Geographic Encoding and Referencing
(MAF/TIGER) System. The MAF/TIGER System provides the foundation for the Census

Bureau’s data collection, tabulation, and dissemination activities. It is used to generate
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the universe of addresses that will be included in a decennial census. Those addresses
are then invited to respond, typically through an invitation in the mail. The MAF/TIGER
System is used to control responses as they are returned to the Census Bureau and to
generate a list of nonresponding addresses that will be visited in person. Finally, the
MAF/TIGER System is used to ensure that each person is tabulated to the correct geo-
graphic location as the final 2020 Census population and housing counts are prepared.

22. For all of these reasons, the Census Bureau implemented a continuous pro-
cess for address list development in preparation for the 2020 Census. There are two pri-
mary components to address list development—in-office development and in-field
development. In-office development involves the regular, on-going acquisition and pro-
cessing of address information from authoritative sources, such as the U.5. Postal Service
(responsible for delivering mail to addresses on a daily basis), and tribal, state, and local
governments (responsible for assignment of addresses to housing units). In-field address
list development involves individuals traversing a specified geographic area and validat-
ing or updating the address list based on their observations and, if possible, interaction
with residents of the housing units visited.

23. Between 2013 and 2019, the Census Bureau accepted nearly 107 million ad-
dress records from government partners. Over 99.5 percent of those records matched to

addresses already contained in the MAF, many of which were obtained from the U.S.
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Postal Services’ Delivery Sequence File (DSF). The remaining 0.5 percent of address rec-
ords from partner governments represented new addresses and were used to update the
MAF. In addition, partners submitted over 75 million address points that were either
new or enhanced existing address point locations in TIGER. Over 257,000 miles of roads
were added to TIGER using data submitted by partners.

24. For the third decade, as mandated by the Census Address List Improve-
ment Act of 1994, the Census Bureau implemented the Local Update of Census Addresses
(LUCA) Program to provide tribal, state, and local governments an opportunity to review
and update the Census Bureau’s address list for their respective jurisdictions. In 2018,
participants from over 8,300 entities provided 22 million addresses, of which 17.8 million
(81 percent) matched to addresses already in the MAF. The Census Bureau added 3.4
million new addresses to the MAF, nationwide, as a result of LUCA.

25. Between September 2015 and June 2017, the Census Bureau conducted a
100 percent in-office review of every census block in the nation (11,155,486 blocks), using
two different vintages of imagery (one from 2009, which was contemporary with the tim-
ing of address list development and Address Canvassing for the 2010 Census, and one
concurrent with the day on which in-office review occurred) and housing unit counts
from the MAF. The 2009-vintage imagery was acquired from a variety of sources, includ-
ing the National Agricultural Imagery Program as well as publicly available imagery

from state and local governments. Current imagery was acquired through the National
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Geospatial Intelligence Agency’s Enhanced View Program, through which federal agen-
cies can access imagery of sufficiently high quality and resolution to detect individual
housing units and other structures, driveways, roads, and other features on the land-
scape.

26. During the in-office review, clerical staff had access to publicly available
street-level images through Google Street View and Bing StreetSide, which provided the
ability to see the fronts of structures, as if standing on the sidewalk. The technicians cat-
egorized blocks as passive, active, or on-hold. Passive blocks represented stability, mean-
ing the technician verified the currency and accuracy of housing data in the office. Active
blocks represented evidence of change and/or coverage issues in the MAF. On-hold
blocks represented a lack of clear imagery. In these latter two instances, In-Field Address
Canvassing was required. At the end of the initial review in June 2017, 71 percent of
blocks were classified as passive, suggesting a need for in-field review of only 29 percent
of blocks.

27. However, since the 2020 Census was still several years away when In-Office
Address Canvassing completed its initial review of the nation, the Census Bureau con-
tinued the in-office review to ensure the MAF was keeping up with changes on the
ground. The Census Bureau used information from the U.S. Postal Services” DSF and
partner governments to identify areas experiencing recent change and triggered these

areas for re-review. Between July 2017 and March 2019, the additional review resulted in
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the categorization of nearly 87.9 percent of the 11.1 million census blocks as passive, in-
dicating a need for in-field review of only 12.1 percent of census blocks.

28. In-Field Address Canvassing occurred between August 2019 and October
2019. Of the 50,038,437 addresses in the universe, fieldwork validated 44,129,419 ad-
dresses (88.2 percent). The remainder were removed from the universe as deletes, dupli-
cates, or non-residential addresses. There were 2,685,190 new addresses identified
during fieldwork, of which 1,553,275 matched addresses already in the MAF as a result
of contemporaneous in-office update processes. In other words, even the hardest to count
areas that required fieldwork to verify the addresses, resulted in only a small percentage
of additions to the existing MAF.

29. The design for address list development in the decade leading up to the
2020 Census was the most comprehensive in history. Extensive partnerships with tribal,
federal, state, and local governments provided multiple opportunities to validate and up-
date the MAF using the most authoritative sources available. This process of continual
assessment and update using partner-provided data created a strong foundation on
which to implement the use of satellite imagery to validate existing addresses or detect
change during In-Office Address Canvassing. This suite of in-office methods allowed the
Census Bureau to focus In-Field Address Canvassing resources in the hardest to validate

census blocks.
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30. The MAF/TIGER System created the foundation for the 2020 Census. The
Census Bureau believes that the Census Bureau’s MAF/TIGER System is the most com-
plete and accurate in history.

V. CENSUS STEP 2: ENCOURAGING SELF-RESPONSE THROUGHOUT THE 2020 CENSUS

31 In order to encourage everyone in the United States to self-respond, the
Census Bureau designed, tested, and implemented and Integrated Communications Pro-
gram, the IPC. The two major components of this program are the ICC, the Integrated
Communications Contract, and the IPP, the Integrated Partnership Program.

A. Advertising and Media

32. The ICC is the major contract that supports all components of the commu-
nications campaign for the 2020 Census. For the 2020 Census, the push to educate people
and motivate response to the 2020 Census represented the largest advertising campaign
in U.S. government history.

33. The budget for the 2020 Integrated Communications Contract is currently
funded at a higher level than in the 2010 Census, adjusted for both inflation and popula-
tion growth. The cost of the 2010 Census Integrated Communications Contract, in 2020
constant dollars, would be $456 million, while the Census Bureau currently plans to
spend approximately $695 million on the 2020 Census Integrated Communications Con-
tract. The $695 million spent on the communications program will mean an 18% increase

in per-person spending over the 2010 amount.
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34, To run the ICC in connection with the Census Bureau, a contract was
awarded to VMLY&R, a major legacy-advertising firm with over 80 years of experience.
Known as Team Y&R, or TYR, by the Census Bureau, the contracting team includes 13
subcontractors. TYR includes firms with expertise in reaching and working with the ma-
jor audiences that will receive advertising through the media outlets directed toward
their population groups, including the Black/African American, Hispanic/Latino, Asian,
American Indian and Alaska Native, and Native Hawaiian and Other Pacific Islander
populations. By relying on firms with these individual skill sets, the Census Bureau was
able to better tailor the media and messaging toward individual groups and gauge the
response before going live with the advertising. It also allowed for more creative risk-
taking, and less of a one-size-fits-all approach.

3s. Every part of the 2020 Census communications program was grounded in
we extensively researched how people perceived the census and what would motivate
them to complete it. Models were developed to predict areas and audiences of low re-
sponse across the country. These models were then translated into “low response scores”
that help the Census Bureau anticipate respondent behavior so that messaging, media,
and other communications activities could be deployed to maximize impact.

36. As a result of that research, we mounted a media campaign with stories in

news media across the country in print, social, and digital media. The campaign was
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tested in over 120 focus groups across the country, and driven by efforts to reach histori-
cally undercounted audiences. More than 1,000 advertisements, in English and 43 other
languages, were developed to communicate the importance of responding to the 2020
Census. This compares to roughly 400 separate creative pieces created in 2010. A sample
of these creative pieces can be seen on the Census Bureau’s YouTube channel website.

37. On March 29, 2019, the Census Bureau launched 2020census.gov—a key in-
formation hub about the census, how to complete it, and how it will affect communities
across the country. Three days later, on April 1, 2019, we held a press conference to unveil
the campaign platform: "Shape Your Future. START HERE." On January 14, 2020, we
unveiled highlights of the public education and outreach campaign. That same day, we
began airing ads to reach 99 percent of the nation's 140 million households, including
historically undercounted audiences and those that are considered hard to reach.

38. The massive multimedia campaign sought to engage stakeholders and part-
ners, support recruitment efforts and the Statistics in Schools program, and communicate
the importance of the census through paid advertising, public relations, social media con-
tent, and the new web site. This was the first census where we made a significant invest-
ment in digital advertising, and spending time and resources targeting online sites
including Facebook, Instagram, paid search engines, display ads, and programmatic ad-

vertising.
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39. The push to have a greater digital presence allowed the Census Bureau to
reach a mobile audience, tailor messages, micro-target, and shift campaign ads and mes-
sages as needed. Online media, particularly search engines and social networking sites,
made up a significant portion of digital connections. Nearly every person living in the
United States was reached an average of 40 times throughout the campaign, from televi-
sion, radio, newspaper and online ads, as well as outdoor locations such as billboards
and bus stops.

40. The Census Bureau adapted its outreach strategies in response to delayed
census operations due to COVID-19, increasing advertising and outreach to specific areas
of the country with lower response rates. We quickly adjusted our messaging, pivoting
from our original campaign to encourage people to respond online from the safety of
their own homes. The use of micro-targeting allowed the Census Bureau to tailor its
messaging, including directing appropriate messages to hard-to-reach communities and
those who distrust government, both of which have been traditionally undercounted.
This targeting continues through NRFU as we encourage the public to cooperate with
enumerators. This targeting has allowed us to make each dollar spent on the advertising
campaign more effective than in any previous census.

B. Partnerships with Community Organizations
41. The second major element of the Integrated Communications Program is

partnerships. There are two prongs to the Partnership Program, the National Partnership
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Program that works from Census Bureau headquarters mobilizing national organiza-
tions, and the Community Partnership and Engagement Program, that works through
the regions at the local level to reach organizations that directly touch their communities.
The National Partnership Program and Community Partnership and Engagement Pro-
gram are more integrated than ever before, and numbers involved for both programs
significantly exceed the totals reached in prior censuses.

42. Census partners include national organizations like the National Urban
League, the Mexican American Legal Defense Fund, the National Association of Latino
Elected Officials (NALEQO), the National Association for the Advancement of Colored
People (NAACP), and the U.S. Chambers of Commerce. Major corporations also become
census partners. At the local level, partners can be churches, synagogues and mosques,
legal aid clinics, grocery stores, universities, colleges, and schools.

43. Partners are the trusted voices in their communities; they have a profound
impact on those who listen when they say the census is important and safe. We depend
on our partners to seal the deal with communities that may be fearful or distrustful of the
government. Even with all the Census Bureau’s innovation and improvements to the
self-response system, we have learned —and confirmed through research—that when
communities and leaders recognize the importance of participating in the census, this
message is better conveyed to households within those communities. The best, most

trusted information comes from a person of trust.
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VL CENSUS STEP 3: SELF-RESPONSE

44. The design of the 2020 Census depends on self-response from the American
public. In an effort to ensure the most efficient process to enumerate households, the
Census Bureau assigns every block in the United States to one specific type of enumera-
tion area (TEA). The TEA reflects the methodology used to enumerate the households
within the block. There are two TEAs where self-response is the primary enumeration
methodology: TEA 1 (Self-Response) and TEA 6 (Update Leave).

45. TEA 1 uses a stratified self-response contact strategy to inform and invite
the public to respond to the census, and to remind nonresponding housing units to re-
spond. Invitations, reminders, and questionnaires will be delivered on a flow basis unless
a household responds. These mailings are divided into two panels, Internet First and
Internet Choice. Internet First emphasizes online response as the primary self-response
option. Mailings to the Internet First panel begin with an invitation letter that alerts the
housing unit to the beginning of the 2020 Census and provides the Census ID,? the URL
for the online questionnaire, and information for responding by phone.

46. Internet Choice is targeted to areas of the nation that we believe are least

likely to respond online. Historical response rates from other Census Bureau surveys,

2 A Census ID is a unique identifier assigned to each address in a decennial census;
the Census ID is used to track whether an address has self-responded or to track the ad-
dress through nonresponse data collection and, ultimately through response processing
and data tabulation.
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internet access and penetration, and demographics are used to determine those areas
least likely to respond online. Mailings to the Internet Choice panel begin with an invi-
tation letter that alerts the housing unit to the beginning of the 2020 Census and provides
the Census ID and the URL for the online questionnaire, information for responding by
phone, and also a paper questionnaire. Housing units in Internet Choice areas have the
choice to respond on paper beginning with the initial contact. All nonresponding housing
units, regardless of panel, receive a paper questionnaire after the initial mailing and two
separate reminder mailings.

47. Update Leave (TEA 6) is conducted in areas where the majority of the hous-
ing units do not have mail delivery to the physical location of the housing unit, or the
mail delivery information for the housing unit cannot be verified. The purpose of Update
Leave is to update the address list and feature data, and to leave a 2020 Census Internet
Choice package at every housing unit. The major difference from TEA 1 is that a Census
Bureau employee, rather than a postal carrier, delivers the 2020 Census invitation to re-
spond, along with a paper questionnaire. Housing units also have the option to respond
online or by phone.

48. Self-response began in March 2020 and will continue until the end of data
collection. The total self-response period for the 2020 Census will be longer than the 2010

self-response period.
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VIL CENSUS STEP 4: NONRESPONSE FOLLOWUP (NRFU)

49. NREFU is the field operation designed to complete enumeration of nonre-
sponding housing unit addresses. The primary purpose of NRFU is to conduct in-person
contact attempts at each and every housing unit that did not self-respond to the decennial
census questionnaire.

50. After giving everyone an opportunity to self-respond to the census, census
field staff (known as enumerators), attempt to contact nonresponding addresses to deter-
mine whether each address is vacant, occupied, or does not exist, and when occupied, to
collect census response data. Multiple contact attempts to nonresponding addresses may
be needed to determine the housing unit status and to collect decennial census response
data.

51 The 2020 Census NRFU operation is similar to the 2010 Census NRFU op-
eration, but improved. In both the 2010 Census and the 2020 Census, cases in the NRFU
workload are subject to six contact attempts. In both the 2010 and 2020 NRFU, the first
contact attempt is primarily an in-person attempt. In the 2010 Census, these six contact
attempts could be conducted as three in-person attempts and three attempts by tele-
phone. By comparison, each contact attempt in the 2020 Census NRFU will be either a
telephone or an in-person contact attempt (however the vast majority of attempts will be

in-person).
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52. In both the 2010 Census and 2020 Census NRFU, if upon the first contact
attempt an enumerator determines an address is occupied and the enumerator is able to
obtain a response for the housing unit, then the housing unit has been counted, and no
follow-up is needed.

53. If upon the first contact attempt, the enumerator is not able to obtain a re-
sponse, the enumerator is trained to assess whether the location is vacant or unoccupied.
Enumerators will use clues such as empty buildings with no visible furnishings, or vacant
lots, to identify an address as vacant or non-existent.

54. In both the 2010 and 2020 Census, a single determination of a vacant or
nonexistent status was not sufficient to remove that address from the NRFU workload; a
second confirmation is needed. If a knowledgeable person can confirm the enumerator’s
assessment, the address will be considered vacant or non-existent and no additional con-
tact attempts are needed. A knowledgeable person is someone who knows about the
address as it existed on census day or about the persons living at an address on census
day. A knowledgeable person could be someone such as a neighbor, a realtor, a rental
agent, or a building manager. This knowledgeable person is known as a proxy respond-
ent.

55. If a knowledgeable person cannot be found to confirm the status of vacant
or non-existent, use of administrative records may provide confirmation of the enumer-

ator’s assessment. The Census Bureau does not rely on a single administrative records

22
BC-DOC-CEN-2020-001602-001402



Case 8:19-cv-02710-PX-PAH-ELH Document 117-1 Filed 09/11/20 Page 24 of 63

source to determine an address is vacant or non-existent. Rather, multiple sources are
necessary to provide the confidence and corroboration before administrative records are
considered for use. When used in combination with an enumerator’s assessment of va-
cant or non-existent, corroborated administrative records provide the second confirma-
tion that a nonresponding address is vacant or non-existent.

56. If upon the first in-person contact attempt, the enumerator believes the ad-
dress is occupied but no knowledgeable person is available to complete the enumeration,
and the Census Bureau has high quality administrative records from trusted sources, the
Census Bureau will use the administrative records to complete the enumeration. We
consider administrative records to be of high quality if they are corroborated with multi-
ple sources. Examples of high-quality administrative records include Internal Revenue
Service Individual Tax Returns, Internal Revenue Service Information Returns, Center for
Medicare and Medicaid Statistics Enrollment Database, Social Security Number Identifi-
cation File, and 2010 Census data.

57. Regardless of whether administrative records are used as a confirmation of
vacancy or non-existent status or for the purposes of enumerating an occupied housing
unit, the Census Bureau will, as a final backstop, send a final mailing encouraging occu-

pants, should there be any, to self-respond to the 2020 Census.
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58. The vast majority of nonresponding addresses in the NRFU workload will
require the full battery of in-person contact attempts to determine the status of the non-
responding address (vacant, occupied, does not exist) and to collect 2020 Census response
data. The full battery of in-person contact attempts also includes the ability to collect
information about persons living in a nonresponding housing unit from a proxy respond-
ent on the third unsuccessful attempt to find residents at that address.

59. The Census Bureau designed the 2020 Census NRFU operation to leverage
automation and technological advances to control and track the NRFU workload and im-
prove the efficiency of enumerators and the process of collecting census responses. The
2020 Census design for NRFU replaces paper-based NRFU operations used in past Cen-
suses, providing a faster, more accurate, more efficient and more secure means of data
collection.

60. The Census Bureau has developed a robust and modern Field Operational
Control System to handle many tasks and makes many decisions historically made by
individuals. The Field Operational Control System creates daily enumerator workloads
using an optimizer that takes into account the location of cases in the workload, the num-
ber of attempts a case has received, the time of day to contact an address to maximize
response, travel time and mileage from case to case, the location of enumerators, and the
hours each enumerator is available to work for a given day. Cases are sorted in the

optimal order to ensure enumerators travel to their cases and conduct interview attempts
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in the most efficient manner possible. Workloads are generated each night and transmit-
ted to enumerators to work the next day.

61. Enumerators use government furnished iPhones to receive daily assign-
ments and to collect census data. Use of iPhones and the capabilities afforded by auto-
mation allow for near real-time case status updates, transmission of response data, and
increased enumerator efficiency. Enumerators receive daily workloads of nonrespond-
ing addresses, as generated by the optimizer. Enumerators work the addresses in the
order prescribed by the optimizer, to determine the Census Day status of the housing
unit and, when occupied, to enumerate the housing unit. The data collection application
on the iPhone guides the enumerators through their activities for completing interviews.
It provides enumerators with scripting for the introduction and the specific census ques-
tions and provides extensive help screens for answering questions a respondent may ask
during the interview. At the end of each day, enumerators uses case management capa-
bilities on their iPhone to enter work availability for the upcoming five days, as well as
to enter/verify payroll information, including hours worked, mileage, and other expenses
incurred during their shift.

62. To summarize, the operational design for NRFU evolved over the course of
the decade. Use of administrative records, field management structures, systems, proce-
dures, data collection tools and techniques were proven in tests occurring in 2013, 2014,

2015, 2016, and 2018.
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VIIIL. CENSUS STEP 5: QUALITY CONTROL DURING DATA COLLECTION

63. The Census Bureau is committed to a quality NRFU operation and has in
place several programs to monitor and promote a quality data collection, such as the
NRFU Reinterview Program, the Decennial Field Quality Monitoring Operation, and the
Coverage Improvement Operation.

64. The NRFU Reinterview Program involves contacting a small number of
households to conduct another interview —to help us ensure that enumerators are con-
ducting their jobs correctly and are not falsifying responses. We have streamlined this
operation as part of the Replan, using information collected from the mobile devices used
by enumerators. The data from these mobile devices tell us where the enumerators were
physically located while they were conducting the interviews, how long they spent on
each question in the interview, time of day of the interview, and other detail data about
the interview process. Having this information—which is new for the 2020 Census—
provides management with information on how the census takers are doing their jobs,
and allows us to select reinterview cases in a targeted fashion.

65. A second quality check program, new for the 2020 Census, is the Decennial
Field Quality Monitoring operation. This operation monitors overall adherence to field
procedures in order to identify unusual patterns. We used this near real-time data anal-

ysis successfully during the Address Canvassing operation in 2019, and it is currently
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active in the NRFU operation. The goal of the program is to identify and investigate po-
tential quality issues. In this program we examine data from individual field represent-
atives and larger scale data, scanning for the possibility of both individual and
systemic data quality problems. The program monitors outlier metrics, and produces re-
ports that we analyze on a daily basis. Management staff use these reports to investigate
suspicious activities and follow up as needed.

66. Another quality check operation, the Coverage Improvement Operation,
seeks to resolve erroneous enumerations (people who were counted in the wrong place
or counted more than once) and omissions (people who were missed) from all housing
unit data. Coverage Improvement will attempt to resolve potential coverages issues
identified in responses from the Internet Self-Response, Census Questionnaire Assis-
tance, and NRFU operations, as well as from the paper questionnaires.

67. The Census Bureau believes that these quality programs (Reinterview, De-
cennial Field Quality Monitoring, and Coverage Improvement), taken together, provide
a robust quality check for our data collection operations. We believe that our quality
program remains an effective deterrent to poor performance, and an appropriate method
to identify enumerators who fail to follow procedures. None of these programs, to date,
reveals a pattern of substandard data collection.

68. The Census Bureau has also formed a Data Quality Executive Guidance

Group that brings together the Census Bureau’s experts in the fields of census operations,
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statistical methodology, acquisition and utilization of administrative records, and in the
social, economic and housing subject areas. The group’s mission is to provide direction
and approvals about quality assessments of changes to the operational plans and of the
2020 Census data during and post data collection. We plan to release Demographic Anal-
ysis estimates of the population in December, prior to the release of the apportionment
counts, as previously planned.

69. Finally, as noted by the Director in his August 3, 2020 statement, under the
Replan the Census Bureau is working to meet a similar level of household responses as
in prior censuses. In short, the Census Bureau has robust programs in place to monitor
data quality and has no indication that its NRFU operation is collecting “substandard”
data.

IX. CENSUS STEP 6: POST-DATA COLLECTION PROCESSING

70. The next major step in the census, after the completion of data collection
operations, is post processing. Post processing refers to the Census Bureau’s procedures
to summarize the individual and household data that we collect into usable, high quality
tabulated data products. Our post processing procedures and systems are meticulously
designed, tested and proven to achieve standardized, thoroughly vetted, high quality
data products that we can stand behind.

71. The 2020 Census leveraged significant advances in computing technology

that have occurred since the 2010 Census. Internet data collection, use of smart-phones
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for field data collection, digital input of phone data collection, and state-of-the-art paper
data capture have enabled the Census Bureau to consolidate and prepare the raw census
data for processing more rapidly than ever before. Additionally, our computer applica-
tions include built-in quality controls that guide respondents through the data collection
process and help to ensure higher data accuracy at the point of data input than ever be-
fore.

72. The computer processing systems at Census Headquarters have also been
optimized in partnership with industry leaders using the latest hardware, database, and
processing technology available. Taking advantage of this processing power and speed,
we have been able to accelerate our processing time to fit within the re-planned schedule.

73. Nonetheless, post data collection processing is a particularly complex oper-
ation, and the steps of the operation must generally be performed consecutively. It is not
possible, e.g., to establish the final collection geography for the nation prior to processing
housing units and group quarters that are added or corrected during NRFU. Similarly,
it is not possible to unduplicate responses prior to processing all non-ID responses. In
this sense, the post data collection activities are like building a house — one cannot apply
dry wall before erecting the walls, any more than one could lay floor tile before the floor
is constructed. There is an order of steps that must be maintained.

74. As part of developing the Replan Schedule, we looked at the possibility of

starting the post data collection processing activities on a flow basis and reaffirmed that
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there is little opportunity to begin until data collection operations close everywhere. The
only processing step we could adjust in the schedule was initial processing of addresses,
which we advanced by 26 days. It is not possible, however, to begin final census response
processing in one region of the country while another region is still collecting data.
75. The information below provides additional detail about the post data col-
lection activities under the Replan Schedule.
A. Incorporate address updates from the field data collection operations into

MAF/TIGER

Original Dates: February 10 — August 10, 2020
Replan Dates: February 6— September 24, 2020
During the data collection operations, the census field staff can update ad-
dress and physical location information and add addresses. These up-
dates are incorporated into our address and geo-spatial MAF/TIGER
databases. Once updated, each address must be associated to the correct
state, county, tract, block group and block. Since it is critical to associate
each address to the correct geography, we verify that the address and geo-
spatial updates are incorporated correctly.

B. Produce the Final Collection Geography MAF/TIGER Benchmark
Original Dates: August 14 — September 1, 2020

Replan Dates: September 5 - 25, 2020
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In preparation for the producing the final collection geography data files
needed for producing the apportionment counts and redistricting data
products, we create a benchmark of MAF/TIGER, which is a snapshot of
the databases.

C. Produce the Final Collection Address Data Products from MAF/TIGER

Original Dates: September 2 — 14, 2020

Replan Dates: September 26 — Oct 14, 2020

Once the benchmark has been created, the final collection geographic data
tiles are produced and verified.

D. Produce and review the Decennial Response File 1 (DRF1)

Original Dates: September 15 — October 14, 2020

Replan Dates: October 14— November 8, 2020

The verified final collection geography data are integrated with the re-

sponse data. Integration of these data is also verified to ensure accuracy.

The next set of activities involves the standardization of the collected in-

formation.

¢ First we determine the final classification of each address as either a
housing units or a group quarters facility. Addresses can change from
a housing unit to group quarters and vice versa. Initial status is set at
the start of the data collection operations as either a housing unit or
group quarters. During the enumeration operations, we collect infor-

mation that informs us on the classification. For a small number of ad-
dresses the classification may change, for example a housing unit may
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have been turned into a small group home. Based on the information
collected we determine the status of every address as either a housing
unit of group quarters.

¢ Next, we identify each unique person on the housing unit returns.

e As part of NRFU operation, we conduct a reinterview of a sample of
cases to ensure quality. We incorporate the results of the reinterview.

e As part of the Internet self-response option and telephone operation,
respondents can provide their data without their Census Identification
Number (ID). These cases are assigned an ID which associates them to
the final collection geography.

e Some group quarters will provide the information electronically.
These files can contain duplicate records, so we need to remove the du-
plicates.

¢  We also determine the population count for all group quarters.

¢ We collect data in many ways, for example on-line, over the phone, on
a paper questionnaire, electronic administrative files, and in person us-
ing an electronic questionnaire. As a result, we need to standardize
the responses across the modes of collection.

¢ Finally, for the operations that collect data on a paper questionnaire,
some housing units have more people than can fit on one paper ques-
tionnaire. The census field staff will use multiple paper questionnaires
to enumerate the house. These continuation forms are electronically
linked to form one electronic form.

E. Produce and review the Decennial Response File 2 (DRF2)
Original Dates: October 14 — November 4, 2020
Replan Dates: November 9 — 30, 2020

Once the previous step has been verified, we incorporate the results from

the Self-Response Quality Assurance operation. As part of the group
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quarters operations, we enumerate domestic violence shelters. Their loca-
tions and data are high sensitive and are handled with special procedures
both in the field and in processing. Their data are incorporated at this
point in the process. Finally, for a small number of addresses we receive
multiple returns, for example where one person in a house completes the
form on-line, and other completes the paper questionnaire. For these
cases, we select a form that will be used as the enumeration of record.

F. Produce and review the Census Unedited File (CUF)

Original Dates: November 4 - 30, 2020

Replan Dates: December 1 - 14, 2020

Once the previous step has been verified, we incorporate administrative
records data as the response data for housing units were we do not have
an enumeration and have high quality administrative records data. Next
we determine the status for every housing unit as occupied, vacant or
non-existent. Non-existent units are removed from future processing. For
every occupied housing unit, the population count is determined. For
each person with write-in responses to the race and Hispanic origin ques-
tions, we merge in the information from automated and clerical coding
operations. The coding operations assign a numerical value to the write-

in responses. At this point in the post-data collection activities, for every
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housing unit and group quarter their location (state, county, tract, block
group and block) is assigned, their status (occupied, vacant or non-exist-
ent) is determined, and in occupied addresses the number of persons is
known. In addition, at the person level the demographic information (re-
lationship, age, date of birth, sex, race and Hispanic origin along with
write-in code values) and at the housing unit level housing information
(tenure) is determined. For the majority of these items, the respondent
provided the information. However, for a small number of people and
addresses the information may be missing or inconsistent with other pro-
vided information, for example the Person 1’s spouse is five years old.
The result of these processes is a file that contains records for every hous-
ing unit and group quarters along with person records for the people as-
sociated with the addresses. Note that some of the demographic
information and response to the tenure question may be missing.

G. Produce, review and release the Apportionment Counts

Original Dates: December 1 - 28, 2020

Replan Dates: Dec 15- 31, 2020

Once the CUF has been verified, the process goes down two paths. The
first path is to determine the apportionment counts. Since every housing

unit and group quarters has a population count and linked to a state, we
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can tabulation the state level population counts. In addition, we merge in
the count of the Federally Affiliated Overseas population and the results
of the Enumeration of Transitory Locations for each state. To ensure accu-
racy in the apportionment numbers, the state counts including the over-
seas population and apportionment numbers are verified by multiple
independent ways. The results of the independent verifications are com-
pared and reconciled, if necessary.
X. CENSUS STEP 0: RESEARCH AND TESTING OF THE 2020 CENSUS DESIGN
76. The operational design of the 2020 Census, discussed above, has been sub-
jected to repeated and rigorous testing. Given the immense effort required to conduct
the census, the importance of the results, and the decade of work by thousands of people
that goes into planning and conducting the decennial census, the Census Bureau expends
a significant amount of effort to evaluate its planning and design to ensure that its oper-
ations will be effective in coming as close as possible to a complete count of everyone
living in the United States. Design and testing of the 2020 Census was an iterative pro-
cess: after each test, we revised our plans and assumptions as necessary.
77. Below are eight significant tests conducted prior to the 2020 Census. Seven
of the tests listed below directly contributed to the support of the NRFU operational de-
sign or the infrastructure needed to support it. The eighth test pertained to In-Field Ad-

dress Canvassing.

35
BC-DOC-CEN-2020-001602-001415



Case 8:19-cv-02710-PX-PAH-ELH Document 117-1 Filed 09/11/20 Page 37 of 63

A. 2013 Census Test. The 2013 Census Test explored methods for using
administrative records and third-party data to reduce the NRFU
workload. Key objectives of the 2013 Census Test included:

i. Evaluate the use of administrative records and third-party data
to identify vacant housing units and remove them from the
NRFU workload;

ii. Evaluate the use of administrative records and third-party data
to enumerate nonresponding occupied housing units to reduce
the NRFU workload,;

iii. Test an adaptive design approach for cases not enumerated
with administrative records and third-party data; and

iv. Test methods for reducing the number of enumeration contact
attempts as compared with the 2010 Census.

B. 2014 Census Test. The 2014 Census Test built upon the results from
the 2013 Census Test specific to administrative records and third-party
data usage to reduce the NRFU workload. Key objectives of the 2014
Census Test included:

i. Testing various self-response modes, including the Internet, tel-
ephone, and paper, and response without a preassigned census
identifier;
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[,
—

Testing the use of mobile devices for NRFU enumeration in the
field;

iii. Continuing to evaluate the use of administrative records and
third-party data to remove cases (vacant and nonresponding
occupied housing units) from the NRFU workload;

iv. Testing the effectiveness of applying adaptive design method-
ologies in managing the way field enumerators are assigned
their work; and

v. Examining reactions to the alternate contacts, response options,
administrative record use, and privacy or confidentiality con-
cerns (including how the Census Bureau might address these
concerns through micro- or macro-messaging) through focus
groups.

C. 2014 Human-in-the-Loop Simulation Experiment (SIMEX). Key find-
ings included:

i. Determination that the field management structure could be

streamlined and the supervisor-to-enumerator ratios increased;

ii. Messaging and alerts within the operational control system

provided real-time and consistent communication; and
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iii. Smartphones were usable by all people—even those with little
technology experience were able to adjust and adapt.

D. 2015 Optimizing Self-Response Test. The objectives of this test in-
cluded:

i. Determining use of digital and target advertising, promotion,
and outreach to engage and motivate respondents;

ii. Offering an opportunity to respond without a Census ID (Non-
ID Processing) and determine operational feasibility and poten-
tial workloads around real-time Non-ID Processing; and

iii. Determining self-response and Internet response rates.

E. 2015 Census Test. The 2015 Census Test explored reengineering of
the roles, responsibilities, and infrastructure for conducting field data
collection. IT also tested the feasibility of fully utilizing the advantages
of planned automation and available real-time data to transform the
efficiency and effectiveness of data collection operations. The test con-
tinued to explore the use of administrative records and third-party
data to reduce the NRFU workload. Key objectives included:

i. Continue testing of fully utilized field operations management
system that leverages planned automation and available real-

time data, as well as data households have already provided to
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ii.

ii.

iv.

the government, to transform the efficiency and effectiveness of
data collection operations;

Begin examining how regional offices can remotely manage lo-
cal office operations in an automated environment, the extent
to which enumerator and manager interactions can occur with-
out daily face-to-face meetings, and revised field staffing ratios;
Reduce NRFU workload and increase productivity with the use
of administrative records and third-party data, field reengi-
neering, and adaptive design; and

Explore reactions to the NRFU contact methods, administrative
records and third-party data use, and privacy or confidentiality

concerns.

F. 2016 Census Test. The 2016 Census Test tested different supervisor-

to-enumerator staffing ratios and incremental improvements and up-

dates to the field data collection software that guided an enumerator

through interviews. The 2016 Census Test also allowed the continued

evaluation of the use of administrative records to reduce the NRFU

workload. Key NRFU objectives included:

i

ii.

Refining the reengineered field operations;

Refining the field management staffing structure;

39
BC-DOC-CEN-2020-001602-001419



Case 8:19-cv-02710-PX-PAH-ELH Document 117-1 Filed 09/11/20 Page 41 of 63

iii. Testing enhancements to the Operational Control System and
field data collection application; and

iv. Testing scalability of Internet and Non-ID Processing during
self-response using enterprise solutions.

Objectives related to self-response included:

i.  Testing provision of language support to Limited English Profi-
cient populations through partnerships and bilingual question-
naires;

ii.  Testing the ability to reach demographically diverse populations;

iii. ~ Testing deployment of non-English data collection instruments
and contact strategies; and

iv.  Refining Real-Time Non-ID processing methods, including re-
spondent validation.

G. 2018 End-to-End Census Test. The 2018 End-to-End Census Test fo-
cused on the system and operational integration needed to support the
NRFU operation. Nearly all 2020 system solutions supporting the
NRFU operation were deployed. The test also allowed continued
evaluation of the NRFU contact strategy. The objectives of this test

included:
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i. Testing and validating 2020 Census operations, procedures,
systems, and field infrastructure together to ensure proper in-
tegration and conformance with functional and nonfunctional
requirements.

H. Address Canvassing Test (conducted in the fall of 2016). The Ad-
dress Canvassing Test examined the effectiveness of the In-Office Ad-
dress Canvassing through the results of the In-Field Address
Canvassing. The objectives of the test included:

i. Implementing all In-Office Address Canvassing processes;

ii. Evaluating the effectiveness of online training for field staff;

iii. Measuring the effectiveness of In-Office Address Canvassing
through In-Field Address Canvassing; and

iv. Integrating multiple information technology applications to
create one seamless operational data collection, control, and
management system.

XI. CURRENT STATUS OF 2020 CENSUS OPERATIONS
78. As of September 10, 2020, over 97 million households, 65.7 percent of all

households in the Nation, have self-responded to the 2020 Census. Combining the house-
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holds that self-responded with those that field statf have enumerated under NRFU re-
veals that as of September 10, 2020 the Census Bureau has enumerated 90.1 percent of the
nation’s housing units.

79. The Census Bureau is now roughly 4 %2 weeks into the 7 2 week schedule
for conducting the NRFU operation. Under the Replan Schedule, NRFU is scheduled to
last 7 V2 weeks, not 6 weeks as some of Plaintiffs” declarations state. As of September 10,
2020, we have completed roughly 75.1% of the NRFU workload. We were helped in
achieving this result by the fact that we got a “head start” on data collection by beginning
NRFU at select offices in July at a “soft launch.” When we began NRFU in all areas on
August 9 we had already enumerated over 7.4 million households. Additionally, over
90% of the households in 49 states, Washington D.C., and the Commonwealth of Puerto
Rico have been enumerated.

80. While the number of enumerators hired and deployed has not been at the
level anticipated, current progress indicates that we will nonetheless be able to complete
NREFU before September 30. We currently have over 231,000 enumerators actively de-
ployed, and we are conducting continuous replacement training sessions to increase that

number.
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81. The productivity rate for our enumerators thus far is above the planned
rate. Our plans assumed a productivity rate of 1.55 cases/hour, and 19 hours/week aver-
age hours worked, but as of September 10, 2020 we have experienced a productivity rate
of approximately 2.19 cases/hour, and 20.0 hours/week averaged work hours.

82. As the Director stated on August 3, 2020, the Census Bureau intends to meet
a similar level of household responses as collected in prior censuses, including outreach
to hard-to-count communities. We are, however, facing significant risks to complete all
states by this date, due to factors beyond the Census Bureau’s control, such as wildfires
in the western part of our country, major storms, resurgence of COVID-19 restrictions
and other similar disruptions.

XII. REPLANNING THE CENSUS ~ MULTIPLE TIMES

83. The Census Bureau’s planning for the 2020 Census was, in my professional
opinion, excellent. Our plan was comprehensive and thoroughly tested. In March 2020,
however, it became clear that COVID-19 was a serious health issue, and we were forced
to change our plans around the time we began our self-response operation.

84. On March 18, 2020 the Census Bureau initially announced a two-week sus-
pension of field operations to protect the health and safety of our employees and the
American public because of the COVID-19 Pandemic. Self-response continued during
this period through Internet, telephone and paper questionnaires. On March 28, 2020 the

Census Bureau announced an additional two week suspension, until April 15, 2020.
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85. At that time, the career professional staff at the Census Bureau undertook
the project of replanning each of the field operations based on our best predictions of
when we could safely begin sending staff into the field to interact with the public. On
April 13, 2020 staff finalized the plan to adjust field operations, and I presented the plan
to the Secretary of Commerce and Department of Commerce management. The plan in-
volved delaying our key high personal contact operations by 90 days. Update Leave,
which had started on March 15 and been stopped because of COVID-19 on March 17,
would resume pursuant to a new schedule beginning on June 13 and concluding on July
9. In-person Group Quarters operations which had been scheduled from April 2 - June
5 would be rescheduled from July 1-September 3, and our largest field operation, NRFU,
which was scheduled from May 13-July 31, would be moved to August 11- October 31.
We rescheduled self-response to conclude with the end of Field Operations so instead of
ending on July 31 as indicated in the original plan, it was extended to October 31. This
schedule required Congress to provide legislative relief from the statutory deadlines of
December 31, 2020, for the submission of the Apportionment counts to the President, and
March 31, 2021, for the delivery of redistricting data to the states. A request statutory
relief from Congress was made for 120 days to enable us to complete the field operations
and post enumeration processing.

86. On April 13, 2020, the Secretary of Commerce and the Director jointly an-

nounced the new Census Schedule and stated that they would seek statutory relief from
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Congress of 120 additional calendar days. This new schedule set a completion date for
field data collection and self-response of October 31, 2020. For clarity, I will refer to this
as “the COVID Schedule.” The COVID Schedule assumed Congressional action and
called for the delivery of apportionment counts to the President by April 30, 2021 (120
days after the statutory deadline) and redistricting data files to the states no later than
July 31, 2021.

87. Once it became apparent that Congress was not likely to grant the requested
statutory relief, in late July the career professional staff of the Census Bureau began to
replan the Census operations to enable Census to deliver the apportionment counts by
the statutory deadline of December 31, 2020. On July 29, the Deputy Director informed
us that the Secretary had directed us, in light of the absence of an extension to the statu-
tory deadline, to present a plan at our next weekly meeting on Monday, August 3, 2020
to accelerate the remaining operations in order to meet the statutory apportionment
deadline. I gathered all the senior career Census Bureau managers responsible for the
2020 Census at 8:00 a.m. on Thursday, July 30 and instructed them to gather their staff of
professional demographers, survey analysts, statisticians, and programmers and begin
to formalize a plan to meet the statutory deadline. At that time I consulted with the As-
sociate Director of Communications and we directed that the COVID Schedule be re-

moved from our website while we replanned. We divided into various teams to
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brainstorm how we might assemble the elements of this plan, and held a series of meet-
ings from Thursday to Sunday. We developed a proposed replan that I presented to the
Secretary on Monday August 3.

88. In developing the proposed replan we considered a variety of options and
evaluated risk for each suggested time-saving measure. We evaluated the risks and qual-
ity implications of each suggested time-saving measure and selected those that we be-
lieved presented the best combination of changes to allow us to meet the statutory
deadline without compromising quality to an undue degree. The challenge was to
shorten the field data collection operation by 30 days, and to conclude the post processing
operation in only 3 months, as opposed to 5 months in prior schedules. We began with
a review of the status of all field outreach operations, and assessed the impacts of possible
revisions on the Census Bureau’s ability to complete those operations within the com-
pressed timeline. The six million housing units in the Update Leave Operation (which
provides Census invitations to housing units that do not receive regular US mail) had
been completed in early July, and we had received over two million self-responses and
the remaining housing units would be moved into the NRFU operation to be visited by
enumerators for personal interviewing. The Group Quarters enumeration operation
which had begun on July 1st was on track to be completed on schedule by September 3,
2020 and would not be negatively affected by compressing the balance of the Field Sched-

ule. The enumeration of persons staying in transitory locations (Campgrounds, RV

46
BC-DOC-CEN-2020-001602-001426



Case 8:19-cv-02710-PX-PAH-ELH Document 117-1 Filed 09/11/20 Page 48 of 63

parks, marinas and hotels without a home elsewhere) was scheduled to be conducted
from September 3-September 28. That operation could be conducted as planned within
the replan schedule timeline.

89. The COVID-19 pandemic had precluded the Census Bureau from sending
staff to conduct our Service Based Enumeration (SBE) operation. SBE is conducted at
emergency and transitional shelters, soup kitchens and regularly scheduled food vans
and targeted non-sheltered outdoor locations (TNSOL), and is designed to insure that
people experiencing homelessness are counted); it was originally scheduled to be con-
ducted March 30-April 2. We had conducted an extensive consultation in May and early
June with a panel of 67 national service providers, federal and state agencies to determine
the best time frame to conduct this operation to best replicate the weather, migratory
behaviors and other factors affecting this population. The overwhelming consensus of
the stakeholders, and the input from Census experts, was that the best time to conduct
this operation would be mid-late September. Based on that stakeholder consultation we
selected September 22-24 to conduct the SBE and TNSOL operations with appointments
made with service providers in early September. A review of this operation indicated
that we could conducted it in the replan as currently scheduled without disruption.

90. We also reviewed NRFU, our largest and most critical operation. The Cen-

sus Bureau had conducted soft launches of all our major operations (during a soft launch
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a small portion of the operation starts early to insure that all the planned and tested sys-
tems work as designed under real field conditions with real respondents and actual
newly hired temporary employees). The NRFU Soft Launch was planned with six offices
that could be safely started based on COVID risk profiles (developed using CDC, HHS,
State and Local health guidance), availability of staff, and provisioning of Personal Pro-
tective Equipment. The original plan was to begin the operation in one office from each
of our six regions starting on July 16th (Cycle 1a) and to follow on July 23rd (Cycle 1b -
one week later) with six additional offices picked from coastal areas that would be prone
to Hurricane risk. As the plan developed we were unable to take offices from all of the
areas in the original plan because of high COVID risk and state and local stay at home
orders, however we were able to select 6 offices for each cycle and these offices com-
menced NRFU field operations without incident on the planned dates. On July 14, as the
pandemic controls began to be lifted, and our concerns grew over lack of action on a
waiver of the December 31, 2020 apportionment statutory deadline, we decided to ex-
pand NRFU operations to all offices that could meet the safety, health, and staffing re-
quirements — to start those offices in advance of the initial planned start date of August
11, 2020. We deployed NRFU operations in 35 additional offices on July 30, 2020 and 39
additional offices on August 6, 2020. We then made the decision to pull forward all re-

maining offices from August 11 to August 9. All ACOs had begun NRFU operations by
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August 9 and we had enumerated over 7.4 million housing units before the Replan Sched-
ule’s official start date of August 11.

91. Concurrent with the early start of NRFU operations, we observed higher
levels of overall staff productivity resulting from the efficiency of the Optimizer (a soft-
ware program that both schedules work for our enumerators and then routes them in the
most effective routing). The increased productivity that we observed during the soft
launch period was a factor in our ability to design the replanned field operations to end
by September 30, 2020. The bonus plan to increase hours also contributed to our ability
to create a replan to meet this deadline. We presented the Replan Schedule to the Secre-
tary on August 3, he accepted it, and the Director announced it that same afternoon. For
clarity, I will refer to this schedule as “the Replan Schedule.”

92. The Replan Schedule intends to improve the speed of the NRFU operations
without sacrificing completeness. Under the Replan Schedule, the Census Bureau has
responded to the shortened calendar period for NRFU operations by taking steps to in-
crease the ability of its employees in the field to work as efficiently as possible. This
involves increased hours of work per enumerator, spread across the total workforce, to
get the same work hours as would have been done under the original time frame. We

incentivize this behavior by providing monetary bonuses to enumerators in who maxim-
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ize hours worked, and retention bonuses to those who continue on staff for multiple suc-
cessive weeks. Successful completion of NRFU is dependent on hours worked, not days
worked.

93. We have aimed to improve the effectiveness of our count by continuing to
maintain an optimal number of active field enumerators by conducting additional train-
ing sessions, and keeping phone and tablet computer devices for enumeration in use for
the maximum time possible, thereby decreasing the inefficiency created by training new
enumerators.

94. The Census Bureau was able to adopt the Replan Schedule because the de-
sign of the 2020 Census allows a more efficient and accurate data collection operation in
a shorter timeframe than was possible in the 2010 Census. Improvements that make this
possible include use of our route and case optimization software, use of handheld de-
vices, and streamlined processing. Additionally, it is worth noting that largely because
of the schedule delays, the self-response period for the 2020 Census will be longer than
the self-response period for the 2010 Census.

95. The Replan Schedule also necessitated some changes to the content and tim-
ing of our post processing operation. These changes include:

¢ We shortened address processing from 33 to 20 days. This required eliminat-

ing 13 days of processing activities that will be deferred until the creation of
the redistricting data products.
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¢ We cancelled the internal independent review of the final list of addresses
that will be used to tabulate 2020 Census data (what we call “the MAF Ex-
tract”).

¢ We eliminated redundant quality control steps, and the multiple file deliver-
ies that supported those steps, in order to enable a state-by-state flow of de-
liveries for processing. (Previous procedures delivered data to the next step
only when the entire country had been reviewed by multiple teams).

¢ We optimized employee assignments to ensure maximum staff resource us-
age during this shortened production period —i.e., implemented a seven-
day/week production schedule.

e We compressed the time allotted for subject matter expert review and soft-
ware error remediation, cutting 21 days from the schedule.

96. These changes increase the risk the Census Bureau will not identify errors
during post processing in time to fix them.

97. Nevertheless, the Census Bureau is confident that it can achieve a complete
and accurate census and report apportionment counts by the statutory deadline follow-
ing the Replan Schedule. The 2020 Census operational design is tailored to enumerate all
persons, including hard-to-count populations.

98. The Census Bureau has kept the Office of Management and Budget in-
formed about schedule developments for both the COVID Schedule and the Replan
Schedule, and has filed nonsubstantive changes that have been published in the Federal
Register. OMB was not required to approve the changes to the operational plan, nor did
it. As with the 2018 Operational Plan, we did we not ask other agencies to review or

approve either the COVID Schedule or Replan Schedule.
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XIIIL. IMPACTS OF GRANTING A PRELIMINARY INJUNCTION

99. On September 5, 2020 the District Court for the Northern District of Califor-
nia entered a Temporary Restraining Order (TRO) enjoining the Census Bureau from
“implementing the August 3, 2020 Replan or allowing to be implemented any actions as
a result of the shortened timelines in the August 3, 2020 Replan, including but not limited
to winding down or altering any Census field operations, until the Court conducts its
September 17, 2020 hearing on Plaintiffs’ PI motion.” In compliance with the TRO, the
Census Bureau issued the guidance attached as Exhibit A to its field staff. It also took
action at the Headquarters level to ensure that no action in the period of September 5-17
would be contrary to the TRO.

100. If a Court grants a Preliminary Injunction, the Census Bureau will need to
replan the remaining census operations again.

101. The timing of any Court order changing the schedule is particularly im-
portant, as prior to the Temporary Restraining Order, the Census Bureau had already
begun to take steps to conclude field operations. As I will explain further, the fact that
we are concluding field operations in ACOs that have completed their workload is a nor-
mal part of the NRFU operation, and is not specific to the Replan Schedule.

102. The Census Bureau manages its nonresponse follow up operation (NRFU)

out of “Census Field Supervisor areas” or “CFS areas” within each of the nation’s 248
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ACOs. CFS areas are supervisory work assignment areas consisting of 4,000-5,500 hous-
ing units. As of September 10, 2020, roughly 25% (3,782) of CFS areas nationwide are
eligible for what we call “the closeout phase,” and 3,461 are actually in the closeout phase,
and roughly 70 have actually reached conclusion. The closeout phase refers to the process
of focusing our best enumerators to resolve the remaining cases in that area. CFS areas
are eligible for closeout procedures when they cross the 90% completion mark. Under
the Replan, all CFS areas would have become eligible for closeout procedures on Septem-
ber 11. This does not mean that all CFS areas would have been moved to closeout proce-
dures on that date, only that regional directors could have made this decision. Under the
TRO, we have directed that no CFS area can be moved into closeout procedures until it
reaches 90% completion. The Census Bureau is continuing to work across the nation to
obtain responses from all housing units, and has not begun closeout procedures for any
CFS area with under 90% completion.

103. It is a normal and planned part of the NRFU operation for an ACO to move
into the closeout phase and complete operations. We used closeout procedures in NRFU
in the 2010 Census and always planned to do the same for the 2020 Census. If we have
not wound down in some areas, it is because we are still counting. Some ACOs have
greater initial workload, and some started earlier than others —therefore, moving to com-

pletion varies by ACO and is a reflection of workload and local conditions and results in
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the allocation of enumerator resources from areas that are complete to areas that require
more work.

104. As of September 10, 2020 we are finished with 75.1% of the NRFU field
work and over 90.1% of the housing units in the nation have been enumerated and those
numbers increase daily. Additionally, 30 states have 90% or more of their housing unit
enumeration completed, and in 13 additional states, including Washington D.C. and the
Commonwealth of Puerto Rico, we have completed over 85% of the housing units in
those states. As we complete areas, staff are offered an opportunity to assist by enumer-
ating in other areas that are not yet complete. Some staff elect that option, others choose
not to go outside of their home area, and as their area is completed, they are released. As
we complete more field work, the number of staff who are still active and the need for
staff declines, and our ability to ramp up is severely hampered.

105. Reduced numbers of field staff would be a barrier to reverting to the
COVID Schedule were the Court to rule later in September. Prior to issuance of the TRO,
based on progress to date, we had already begun terminating some of our temporary
field staff in areas that had completed their work, as is standard in prior censuses. It is
difficult to bring back field staff once we have terminated their employment. Were the
Court to enjoin us tomorrow we would be able to keep more staff on board than were the
Court to enjoin us on September 29, at which point we will have completed enumeration
of most of the nations” housing units and terminated many more employees.
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106. Were the Court to enjoin us, we would evaluate all of the changes we made
for the Replan Schedule and determine which to reverse or modify. We would go
through each and every aspect of remaining operations and determine how best to use
the remaining time to maximize the accuracy and completeness of the census results.

107. Finally, we wish to be crystal clear that if the Court were to extend the data
collection period past September 30, 2020, the Census Bureau would be unable to meet
its statutory deadlines to produce apportionment counts prior to December 31, 2020 and
redistricting data prior to April 1, 2021. The post processing deadlines for the Replan
Schedule are tight, and extending the data collection deadline would, of necessity, cause
the Census Bureau to fail to be able to process the response data in time to meet its statu-
tory obligations. We have already compressed the post processing schedule from 5
months to only 3 months. We previously planned and tested our post processing systems
assuming that we would follow a traditional, sequential processing sequence, and the 3-
month schedule necessary for the Replan Schedule has already increased risk. We simply
cannot shorten post processing beyond the already shortened 3-month period.

108. As I have tried to make clear in this Declaration, the decennial census is a
massive, complex, and interrelated endeavor. Particularly troubling is the prospect of
continual, conflicting, and evolving court orders from this this and other courts, includ-
ing appellate courts. While Census Bureau staff have demonstrated considerable resili-

ence and flexibility during this difficult year, some certainty as to the amount of time
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available to conclude data collection and post processing will increase the likelihood of a
successful outcome.
XIV. Commitment to Transparency and High Quality Enumeration

109. In my role as Associate Director, | remain committed to transparency about
2020 Census operations. The Census Bureau has been posting detailed information on its
website about both self-response and NRFU completion progress:

https://2020census.gov/en/response-rates/self-response.html

https://2020census.gov/en/response-rates/nrfu-completion.html

https://2020census.gov/en/response-rates/nrfu.html
The 2020 Census is the first to post NRFU workload completion rates, which is now
available at the ACO level and may be seen at https://2020census.gov/en/response-
rates/nrfu-completion.html. By “completion rate” or “completed” we are referring to
the percent of housing units in the ACO that we have resolved as occupied with an in-
terview (either resident or proxy), or confirmed as a vacant unit or deleted (as not a
housing unit).

110. I have briefed staff for House and Senate leadership every Friday since
April (except for August 7), and I have provided a transcribed briefing to Congress. We
produce a massive amount of documents and other information to the Office of the In-
spector General and the General Accounting Office every week, and these organizations

interview Census Bureau staff on almost a daily basis.

56
BC-DOC-CEN-2020-001602-001436



Case 8:19-cv-02710-PX-PAH-ELH Document 117-1 Filed 09/11/20 Page 58 of 63

111. In my role as the Associate Director, I remain committed to conducting a
high-quality field data collection operation as explained above, and the ultimate goal of

a complete and accurate census.

I'have read the foregoing and it is all true and correct.
DATED and SIGNED:

T ; Digitaliy sigred by Allert E Forstenst
Albert E Fontenot oisoieien ioosz ove

Albert E. Fontenot, Jr.
Associate Director for Decennial Census Programs
United States Bureau of the Census

57
BC-DOC-CEN-2020-001602-001437



Case 8:19-cv-02710-PX-PAH-ELH Document 117-1 Filed 09/11/20 Page 59 of 63

Exhibit A
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Fw: Important Information related to Census Bureau's Compliance with today's
Federal Court Order

James T Christy (CENSUS/LA FED;}
Sat 9/5/2080 1158 Pr

@ 1 attachmends (305 KB
TRGORDER §-5-20pdf

{deensus.gov>

Fyi

lamaes Christy

115, Census Bureau

A [ — - —
census.gov  Connest with us on Sogial Media

Shape Your Future | Start Here 2020census.gov

From: James T Christy {CENSUS/LA FED —@ﬁemus.gcw
Sent: Saturday, September 5, 2020 11.57 M

To: James T Christy {CENSUS/LA FED) [ & c onsus gov>

Subject: important information related to Census Bursau’s Compliance with today's Federal Couwrt Order

Guidance for Census Bureauy Field Employees

A federal district court for the Northern District of Californis tssued a temporary restraining order at 929 B
EDT on 8/5/2020 in the case of National Urban League v Ross, No, 20-05798, The Order provides that the
Cansus Bureau and the Commercs Department “are enjoined from implementing the August 3, 2020 Replan
or allowing to be implemented any actions as a result of the shortened timelines in the August 3, 2020 Replan,
including but not limited 1o winding down or altering any Census field operations, until the Court conducts its
September 17, 2020 hearing on Blaintiffs’ P motion”

The Census Bursau and the Commaerce Departrment are obligated to comply with the Cowt’s Order and are
taking immadiate steps to do so.

The Bureau and the Department are also in the process of preparing additional guidance and will distribute
that guidance shortly.

Enumeration will continue.

The Order is attached for reference,

Diract any gusstions to your regiona! management.

lames Christy
1LS, Census Bureau

- S -
census aov  Donnect with us on Soclal Medis
Shape Your Future | Start Here 2020census.gov

DISTRIBUTION: Al RDs, DRDsg, ARCM s, Area Managers & ACOMs
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Fw: Guidance for Field Managers

James T Chrmy (CENSUS/LA FED) i O census.gov>

Rfon @700 120 AW

To: FLD Regzif:nai &we&temmcemusgaw
o L eeensusgors

B2 atschments O30 K8

Gudddanes for Flald Managers reladed to Action Reguired foflowing the %5 Court Orderpdf Guidancs for Fisdd Managers related
1o Action Reguired folfowing the %5 Cowrt Orderdos

The attached documents the actions the Census Bureau will take or has taken to implement the
September 5 Temporary Restraining Order. it includes adiustments yvou will need to make in your
operations. Please note that it continues on 1o a secand page. At this point, please do not share this
document with your staff. We will discuss this on a conference call tomorrow, Look for an invite
shortly.

James Christy

LLS. Census Bureau

- B B
censusaoy  Connect with us on Soglal Media

Shape Your Future | Start Here 2020census.gov

From: Albert £ Fontenot {CENSUS/ADDC FED) o census.gov>
Sent: Sunday, September §, 2020 1152 PM

To: James T Christy (CENSUSAA FED I 2 census.gov>

Subject: Fuad: Guidance for Field Managers

Jamey
Let me know when you send 1o the RDs,
LY

Albert £ Fontenot r.
Assm ate Director, Decennial Census Programs
nited States Department of Commerce
%um&u of the Census
Office
Office

<o
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Guidance for Field Managers related to Action Required following the 9/5 Court Order

The following are actions the Census Bureau will take or has taken to implement the September 5
Temporary Restraining Order enjoining the Bureau and the Commerce Department from:

“implementing the August 3, 2020 Replan or allowing to be implemented any actions as a result of the
shortened timelines in the August 3, 2020 Replan, including but not limited to winding down or altering
any Census field operations, until the Court conducts its September 17, 2020 hearing on Plaintiffs’ Pl
motion.”

Field Managers will take the following actions to come into compliance with the September 5 Order and
to preserve continuity of field operations pending further litigation developments:

e Refrain from releasing data collection staff (enumerators and CFSs) in Area Census Offices where
operational progress indicates the area is in Phase 2 or the Closeout phase of the NRFU
operation. The Optimizer will continue to assign available work to staff who enter work
availability. Continue to release staff for reasons related to performance, quality concerns or
conduct, as was appropriate before the Replan.

e The fixed date of September 11, 2020, as the date on which all CFS areas become eligible for the
Closeout phase has been removed. We will implement Phase 2 only after we have enumerated
85% of housing units in a CFS area and we will implement the Closeout phase only when we
reach 90%, which allows us to collect more quality data than the pre-Replan thresholds. Do not
implement Phase 2 or the Closeout phase until these benchmarks have been met.

e The workload assigned for follow-up will reflect the following reversions to pre-Replan status:

o We are restoring field verification of self-reported vacant housing units.

o We will resume making six contact attempts to confirm vacant housing units, instead of
the one contact attempt set forth in the Replan.

o We will resume making six contact attempts on vacant/delete cases with conflicting
information, instead of the one contact attempt set forth in the Replan.

o We will resume making six contact attempts on addresses designated for reinterview
and SRQA contacts, instead of the one contact attempt set forth in the Replan.

o  We will reintroduce random sample reinterview cases, as had been used to supplement
analytical sample reinterview cases before the Replan.

Continue to take the following actions, consistent with pre-Replan procedures:

e Continue to conduct and schedule replacement training in areas that are showing low
completion rates.

e Continue to have staff travel from areas that are at higher levels of completion to areas that are
underperforming because of insufficient staffing numbers. This includes within and across
regional boundaries.

e Continue to use the outbound telephone enumeration option for areas that are difficult to reach
for in-person interviews, and as a supplement to in-person interviewing activities.

e Continue using “pop count only” during the final enumeration attempts (which occur in the last
part of the Closeout Phase), as we have done in every prior decennial census.

e Continue to close CFS areas when enumeration of all housing units in that area is complete.
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Additionally, continue to utilize enumerator and CFS awards programs as designed to maintain the
maximum feasible level of staffing and staff footprint throughout the field.
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From: Enrique Lamas (CENSUS/DEPDIR FED) [Enrigue.Lamas@census.gov]

Sent: 9/14/2020 7:11:51 PM

To: Ron S Jarmin (CENSUS/DEPDIR FED) [Ron.S.Jarmin@census.gov]; Christa D Jones (CENSUS/DEPDIR FED)
[Christa.D.Jones@census.gov]

Subject: Re: Likely topics to discuss with Secretary Ross through 12/31/2020

Let's talk at COO

Enrique Lamas

Senior Advisor
Director's Office

U.S. Census Bureau
Office: 301-763-3811

Sent: Monday, September 14, 2020 2:29 PM

To: Christa D Jones (CENSUS/DEPDIR FED) <Christa.D.Jones@census.gov>; Enrique Lamas {CENSUS/DEPDIR FED)
<Enrique.Lamas@census.gov>

Subject: Likely topics to discuss with Secretary Ross through 12/31/2020

Following up on a phone call with Karen on Friday, I've summarized several key items that will likely be the
subject of discussion with the Secretary, the current status and the Bureau's position on who owns related
decisions. I'd like your thoughts, edits, additions, subtractions, etc. This can be fodder for COO as well. Will
eventually be share with the KDK and the Dir.
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Ron S Jarmin, PhD., Deputy Director
U.S. Census Bureau

0: 301-763-1858 | m: _
census.gov | @uscensusbureau
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From: Christa D Jones (CENSUS/DEPDIR FED) [Christa.D.Jones@census.gov]

Sent: 9/14/2020 9:26:01 PM

To: Ron S Jarmin (CENSUS/DEPDIR FED) [Ron.S.Jarmin@census.gov]; Enrique Lamas (CENSUS/DEPDIR FED)
[Enrique.Lamas@census.gov]

Subject: Re: DOC

Attachments: Topics to discuss with Secretary Ross through 12_31 cdj.docx

Here's my thoughts, but | forgot to use track changes. | added the first sentence and moved, then edited the
Presidential Memorandum paragraph.

Christa D Jones, Chief of Staff

Office of the Director

U.S. Census Bureau

O|M: 301-763-7310

census.gov | @uscensusbureau

Shape Your Future. START HERE> 2020Census.gov

From: Ron S Jarmin (CENSUS/DEPDIR FED) <Ron.S.Jarmin@census.gov>

Sent: Monday, September 14, 2020 5:13 PM

To: Enrique Lamas (CENSUS/DEPDIR FED) <Enrique.Lamas@census.gov>; Christa D Jones (CENSUS/DEPDIR FED)
<Christa.D.Jones@census.gov>

Subject: DOC

Ron S Jarmin, PhD., Deputy Director
U.S. Census Bureau

0:301-763-1858 | m: |G

census.gov | @uscensushureay
Shape your future. START HERE > 2020census.gov
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Topics to discuss with Secretary Ross through 12/31/2020

The Department is demonstrating an unusually, high degree of engagement in technical matters, which

is unprecedented relative to the previous censuses.

1.

Completion of NRFU by 9/30. If there are many states substantially below the target 99%
completion rate, do we stay in the field past the 9/30 deadline? If we do, we won’t be able to
deliver the apportionment data to the Secretary and President by the 12/31 statutory deadline.
The Census Bureau is currently engaged in extraordinary efforts to achieve the 99% target in
every state by the end of September. However, this may not be achievable and a decision to
end field work by schedule date or work completeness will need to be made. The Census Bureau
views this as policy decision that political leadership should make.

Imputation. The Secretary and other political personnel have expressed interest in the Census
Bureau’s use of imputation in the 2020 Census. Interest was expressed in both item (filling in
missing items in a self-response, adrec enumeration or NRFU record) and status and count
imputation {resolving cases with no response). Status and count imputation impact the CUF
(Census unedited file) that underlies the 12/31 apportionment products. Item imputation
impacts the CEF (census edited file) that impacts the 4/1 PL-94-171 redistricting products. The
Census Bureau views imputation methodologies as its responsibility as an independent
statistical agency.

Post-collection processing. Due to the compressed schedule, political leadership has expressed
interest in ways that processing can be accelerated to meeting statutory deadlines. The Census
Bureau has found efficiencies that can generate a completed CUF in time to produce resident
population and foreign affiliated overseas residents for each state to meet the apportionment
deadline assuming no major processing glitches are encountered. The Census Bureau views
post-collection procedures as its responsibility as an independent statistical agency.

Disclosure Avoidance. The Secretary and other political personnel have expressed interest in
the methods the Census Bureau will be using to protect privacy and confidentiality as required
by law for the 2020 Census. To summarize, two important decisions have already made by
Census Bureau’s DSEP (Data Stewardship Executive Policy) Committee: i) to adopt differential
privacy has the statistical disclosure avoidance methodology for the 2020 Census and ii) to leave
the resident population and federally affiliated overseas counts as invariants (i.e., published as
enumerated). The DSEP will soon be meeting to decide the value of the privacy parameter —
epsilon — for the PL 94-171 and other data products. If state level counts of unauthorized
immigrants counted in the 2020 Census are to be released, the DSEP will also need to decide if
they require disclosure protection. The adoption of differential privacy has been controversial
across the data user community. Essentially, there’s a direct tradeoff between privacy
protection and detailed and accurate statistics. Where are on that continuum one lands is a
choice. The only policy guidance on that choice is title 13, which calls for strict privacy
protections. The Census Bureau views disclosure avoidance procedures and policies as its
responsibility as an independent statistical agency. Moreover, these decisions are the purview
of the DSEP and not of political leadership.

Production of the CEF and other downstream data products (e.g., PL 94-171, CVAP and other
data products). The Secretary and other political personnel have expressed interest in the
redistricting, the citizen voting age population and other data products constructed from the
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2020 Census. Notably, the Census Bureau is using administrative records to produce improved
(block level) CVAP data. The Census Bureau is still assessing whether it will be able to make
adjustments under the compressed schedule to deliver the PL data by 4/1 as required by
statute. The Census Bureau views the procedures and schedule of the release of these data
products as its responsibility as an independent statistical agency.

Finally, with respect to the Presidential memo, we are also concerned by the level of direct
engagement with the methodology. As we’ve reported throughout the past weeks, the Census
Bureau’s response to the 7/21 Presidential memo has been to begin developing a method to identify
unauthorized residents in administrative data, some of which the Bureau obtained after EQ 13880.
These admin record identified unauthorized immigrants would then be matched to the 2020 Census
to find those enumerated in the census. The number found in each state would be then transmitted
to the Secretary and the President. This process lives downstream from the production of the CUF,
the current schedule for the availability of these counts is 1/7. While the Bureau has ceased work
on this due to court order and is awaiting legal and policy guidance on whether work can progress
during legal proceedings, we view the development of the methodology as a technical activity and it
has been our goal to deliver the most objective data possible given the constraints and the potential
use of the information. In many respects, while the Presidential Memorandum may be a statement
of the Administration’s policy, the Census Bureau views the development of the methodology and
processes as its responsibility as an independent statistical agency.
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From: James Whitehorne (CENSUS/ADDC FED) [James.Whitehorne@census.gov]

Sent: 9/15/2020 1:32:18 PM

To: Ali Mohammad Ahmad (CENSUS/ADCOM FED) [ali.m.ahmad@census.gov]
CC: Kathleen M Styles (CENSUS/ADDC FED) [kathleen.m.styles@census.gov]
Subject: Presentation for NCSL this Friday

Attachments: 2020_09_18_NCSL_September_Update.pptx

Good morning Ali -

| am presenting to NCSL on Friday afternoon and Kathleen wanted me to share my presentation with you in
case there is something in it that you feel needs to be cleared before | conduct the briefing. The first three
slides are basic background on the 2020 Census and our progress tools. The editing and imputation slides are
taken from the presentation | gave to the Poynter Institute when we did the event sponsored by Georgetown
U. The redistricting and DAS slides are from previous presentations with an update on the latest
demonstration product we are producing. The CVAP slides are a combination of the one | have given
repeatedly and a brief high level one of the CVAP discussion that will be happening at CSAC 1/2 hour before
my presentation. | will essentially be telling people who are interested to go view the CSAC recording when it
gets posted.

Thanks

James

e ok ek ok ke e ok e ok e ok o ke ok ke ke i ek

James Whitehorne, Chief

Redistricting & Voting Rights Data Office/ADDC/HQ
U.S. Census Bureau

0: 301-763-4039 | M: |GG

census.gov | census.gov/rdo | @uscensusburaau
Shape your future. START HERE > 2020census.gov
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Agenda

Current activities

Progress monitoring tools
Editing and imputation
Redistricting Data Program
Disclosure Avoidance

Citizenship by Voting Age by Race and Ethnicity special tabulations

Shopp
yout fulure
START HERE >
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2020 Census
Status

The Census is happening now. You can respond online, by phone, or by mail.

o htps:/fmy2020census.gov/

¢ Census takers are following up. Even if you've responded, a census taker may still visit to verify your address or
response. We encourage cooperation as it helps ensure an accurate count.

The enumeration of transitory and temporary locations (ETL} is underway.
¢ September 9 to September 28
e ETL enumerates those living in housing such as RV parks, campgrounds, marinas, and temporary housing such as

hotels and motels. The operation also counts people living at racetracks, carnivals and circuses.

The enumeration of service-based locations (SBE} begins next week
*  September 22 to September 24
¢ SBE enumerates people without conventional housing and people who may be experiencing homelessness.
e Emergency and transitional shelters; Soup kitchens; Regularly scheduled mobile food van stops; pre-identified
non-sheltered outdoor locations

Shopp
yout fulure
START HERE >
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2020 CC‘HSUS 2020 Census Housing Unit Enumeration Progress by State
. . Bosthy: Sl
Status ~ Tools for moenitoring Census progress
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Total Response Rates by State
¢ The Top Five States
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2020 Census Housing Unit Enumeration progress by State
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