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retain the proposad residence situation
guidance for overseas military parsonnal
[{Sections C.4.a~b and C.13.5-g), This
guidance makes 2 distinction betwsen
personnst whe are deployed overseas
and those who are stafioned or assigned
overseas. Deploymonts are typloally
short in duration, and the deployed
personnal will be retuming to their
usual residence whers they are
stationod or assigned in the United
States sfier thelr tamporary deployment
ends. Personnel stationed or assignad
overseas generally remaln overseas for
longor periods of time and often do not
return to the previous siatesids lecation
from which they left. Therefore,
counting deployed personnel at their
usual residence in the Uniied States
follows the standard interpretation of
the residence eriteria to count paople at
their usual residence if thay are
temporarily away for work purposes.

The Census Bureau will use
adminisirative data from the
Department of Defenss to count
deployed personnel at their ususl
rasidonce in the United States for
apportionment purposss and for
inclusion in the resident populstion
counts. The Census Burean will count
military and civilian employess of the
115, government who are stationsd oy
assigned oulside the United States, and
thair dependeants living with them. in
their home siate, for apportionmont
purposes only, using administrative
dats provided by the Department of
Diefense and the other foderal agencies
that cmploy thom,

The Census Bureau has been
communicating with stakeholders from
various military communities and plans
o work closely with military
stakeholders to plan and carry out the
grmmeration of militery porsonnel, As
the planning process moves forward,
thers will be continued tssting of our
process for integrating DOD dats on
deploved personnel into the resident
population counts,

3. Commaents on Health Core Focilities

Four comments were related to health
cars facilities. One commenter shnply
stated that they agree with the Census
Bureau's proposal regarding how to
gount people in health care facilities,
(o commonior sugeested that the
Census Bureau add residence guidance
spacifically regarding memory care
centers as a separate calegory from
nursing facilities because the nature of
Alzheimar's disoase and Dementia
necessitates that these patienis be
anumarated through administrative
racords in order o ensurs the accuracy
of the data. One comumenter suggested
that people in psychiatric facilities

should be counted at the residence
whera they were lving hefore they
entersd the facility because they will
most likely refurs to their prier
communily, which is where they would
normally vote. This commenter also
stated that these people should be
counted in their prior communitios in
order 1o ensurs that those communities
raceive the proper allocation of
representatives and resources.

One commenter similarly suggssted
that people living in psychiatric
hospitals on Consus Day should be
sounied al the residence whers thay
sizep most of the time, and only
counted at the facility if they do nut
have a usupl home clzsewhere. Thoy
stated that the Census Bursau
misunderstands the functioning of state
and private psychistric hospitals, which
today provide primarily acute and short
erm treatment {e.g.. less than two
weeks, in most casesh. They also stated
that most patients in these facilities are
likely to have a permanent residence
slsewhere. The same commenter also
stated that the Census Buregu's proposal
for how to court people in nursing/
skillad-nursing facilities does nol best
capture the experience of people with
disabilities who are in the prouess of
rransitioning from group housing to
more indepandent housing. Therofors,
the commenter suggestad that the
Cansus Buresu should alter the
proposcd guidanes in order 1o allow
paople in nursing/skilled-nursing
facilities to be counted at a residence to
which they are actively preparing to
transition.

Census Burean Response: For the
202¢ Census, the Consus Bureau will
raiain the proposed residence situation

- guidance for health care facilities

{Section C.11). Separate residence
guidance was not added for memory
care centers bacauss these types of
facilities would bo considered
subcategeries of assisted living facilities
and nursing facilities/skilled nursing
facilities {Section .11}, and the
guidance provided for these types of
facilities is sufficient. Patients in mental
{psychiatric) hospitals and psychiatric
units in other hospitals (where the
primary function is for long-term nen-
acute cara] will be counted st the
facility bacauss the facilities or unils
within the facilities are primarily

- serving long-term non-acule patients

who live and sleep at the keility most
of time. Becauss people must be
counied af their current usual residence,
rather than s future usual residence, the
residence guidance for patisnis in
nursing/skillad-nursing facilities will
not be revisad 1o allow some people to
be counted st a vesidenne to which they

ars actively preparing o iransition.
Comments on health care facilities not
addressed in this section wers
considered out of scope for this
donument,

4, Commenis on Foreign Cilizens in the
United States

Three comments were related to
foreign citizens in the United States.
Oine commanter simply stated that they
agres with the Census Bureau’s proposal
regarding how foreign citizens are
counted. One commenter suppested that
the Consus Bureau should add wording
i clarify whether forsign “snowbirds”
[ie., foreipgn citizens who stay ina
seasenal residonce in the United States
for multiple months} ars considerad (o
be “living” in the United States or only
“vigiting” the United States. In orderto
mare accuratoly reflect tho impact of
foreign snowhirds on local jurisdictions
in the United States, this commenter
suggested defining those whe are
“living" in the United States as thoss
who are “living or staying in the United
States for an extended period of time
excesding _ months.” One
commenter expressed concern shoul the
impact of including undecumentad
people in the population counts for
redistricting because thess people
cannol veis, and they stated that this
practice sncourages porrymandering.
This commenter suggested collacting
duta 1o identify the citizen voting age
population {ICVAP), so that the dala
could be used to prevent
gorrymandering lu galoway
communities during the redistricting
DIOCOSS.

Census Burecu Response: For the
2020 Census, the Consus Bureau will
retain the proposed residence situation
guidance for foreign citizens in the
Unsited States {Section C.3). Foreign
citizens are considered to be “living” in
tho United Stales i, at the tme of the
census, they are Hving and sleeping
mast of tha time at 2 residence in the
United Siates. Saction £.3 provides
sufficient guidanecs for foreign citizens
gither living in or visiting the United
States. Section C.5 provides addiionsl
guidancs regarding “snowbirds.”
Comments on forelgn cltizens in the
Linited States not addressed in this
section wers considered oul of scope for
this document.

3. Commenis on Juvenile Focilities

Three comments were related o
juvenile facilities. One commenter
simply stated that they agree with the
Consus Burcaw's proposal regarding
how to count juveniles in non-
corractional rasidential weatment
centers, Ona commenier stated that
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fuvaniles in all three types of juvenile
facilities (e, correctional facilities,
non-corrsctional group homes, and non-
gorrectional residential freatment
conters) should be countad at their
usual residence. One commenter
similarly stated that people in juvenile
facilitiss should be counted at their
usual residence outside the facility, but
the context of the comment showed that
this commuontor was referring mostly to
correctional facilities for juveniles
{rather than non-correctional group
homes and non-correctional residential
ireatmont contors),

Censups Bursau Response: For the
2020 Consus, the Consus Burpay will
relain the proposed residoncs situation
guidance for juvenile facilities (Section
£.17}. People in correctional facilities
for juvenilos and non-correctional group
homaes for juveniles will be counted at
the facility because the majority of
puople in these types of facilities live
and sleep there most of the time, People
in non-correctional residential reatment
centers for juveniles will be counted at
the residence where they live and sleep

maost of the time (or 5t the facility ifthey

do not have a usus! home elsewhers)
because these people typically stay at
the facility tomporarily and often have
a usual home elsewhere 1o return to
after trentment is completed,

8. Comments on People in Shelters and
People Experiencing Homelassnass

Three comments ware related to
peaple in shelters and peopls
axperiencing homelessness. One
expressed agresment with the Census
Buroau's proposal regarding how to
count people in all of the subcatsgories
of this residences situation except for the
subeategory of people in domestic
vielonoo shelters, This commuanter
suggesied that people in domestic
violence shelters should be allowed 1o
be counted at their last residence
address prior 1o the shelter, dus o the
temporary nature of their stay and the
confidentiality of that shelier’s location.
One commenter suggested that the
Census Bureau add residence guidance
specifically regarding “temporarily
moved persons due o emergencies”
{e.g., displaced from thelr home by a
hurricane or carthquake). This
commanier stated thal thess poopls
should bs counted “in thelr normal
prior residential Incations™ {if they stats
the intention to return to thal prior
location afisr their home is repaired/
rebuilt) so that accurate decisions can be
made regarding funding for rebuilding
and infrastructure restoration in thoss
locations. One commenisr requested
that the Census Burean publish national
and/or state level population counts for

tha subcaisgory of people in smergency
and transitional shelters with sleaping
facilities for people experiencing
homelessness, This commenter stated
that these data are important o both
housing advocates trying 1o assess the
housing needs of people with
disabilities, and to legal advocates
waorking to enforcs the community
integration mandates of the Americans
with Disabilities Aok

. Census Bureau Rasponss: For the
24320 Census, the Consus Bureay will
rotain the proposed residence situation
guidance for people in sheliers and
people experiencing homelessnass
{Ssction €21}

The proposed residence guidanes
alraady allows people who are
temporarily displaced by natural
disasters to be countad at thelr usual
residence to which they intend 10
return. People in temporary group living
guarters established for victims of
natural disasters will be counted where
thay live and sleep most of the tme (or
at the facility f they do not report a
ususl home elspwhers). In addition,
people who are temporarily displaced or
experisncing homelessness, and are
staying in a residence for a short or
indefinite period of time, will be
counled ai the residonce where they live
and sleep most of the time. I{ they
cannut determine a place whare thay
live most of the time, they will be
counted where they are staying on
Cansus Day.

7, Cominents on College Students and
Boarding School Students

Two commenis were related to
boarding school studants, and two
comments wers related to college
students. One comemantar simply stated
that they agree with the Census Bureau's
proposal regarding how to count
boarding school students and college
studenis, One commentior suggestod that
they agres with counting collegs
students at their collsge residence
because that would better ensure that all
collage studants are counted in the
cansus, One commenter sugpested that
boarding school students should be
countad at the school bacauss that is
where they Hve and sleep most of the
time, and they participate in (and
consume the resources of} the
community whers the school is located.
This commenter also stated that
counting boarding school students at
their parental home s inconsistent with
the fact that college students are
counted at their colloge residonce,
considering that collego students aro
often just as dependent on their parenis
as boarding school students. -

Llensus Bureau Hesponss: For the
2620 Consus, the Consus Buroau will
reiain the proposed residence situation
guidance for collepe students {Saction
£.10.a~2) and boarding school studants
{Soction 09,81 The Consus Buroaw has
historically counted boarding school
students at their parental home, and
will continue doing so because of the
studenis’ age and dependency on their
parents, and the likelihood that they
will return to their parenis’ residence
when they are not altending their
boarding school {e.g., woekends,
summer/winter breaks, and when thay
stop attending the schoall.

8, Comments on Non-Correctional Adalt
Group Homes and Residential
Treaiment Centers

Two comments wars related 1o adult
group homes and residential reatment
centers. One commenier suggested that
all psopla in adult group homes and
adult residential reatment conters
should be counted af thelr usual
residonce othor than the facility,
bacauss counting them at the facility is
not consistent with their state's
dofinition of residence. One commentser
stated that the Consus Bureaw’s proposal
for how to count people in adult group
homes does not best capture the
experiznce of people with disabilities
who are in the process of ransitioning
from group housing o more
independent housing. Therefors, the
comneiter suggested that the Census
Hureau should alter the proposed
guidance in order to allow peopla in
adult group homes o be counted at 2
rosidence to which they aro sctively
preparing io transition. The same
commentar also requested that the
Census Burean publish national and/or
state fovel population counts for the
subcategories of people in adult group
homes and adult restdential trestment
centers, This commenter stated that
those data are Important to both housing
atdvocates rving 1o assess the housing
nesds of people with disabilities, and to
legal advocates working o enforcs the
community integration mandates of the
Amsricens with Disabilities Act,

Census Bureau Response: For the
2020 Census, the Census Hureau will
retain the proposed residence situation
guidance for people in non-correctional
adult proup homes and residential
treatment ceniers {Section €.16). People
in non-correctional group homes for
adults will be counted at the facility
becanse the majority of people in thess
types of facilities live and sleep thers
most of the time, People in non-
correctional residential reatment
centers for adults will be counted at the
rosidence whore they live and sleep
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most of the tims {or at the fecility if they
do not have a ususl home elsewhere}
because thess people typically stay at
the facility tesaporarily and ofien have

a usual home slsewhers (o retum to
after treatment is completed,

Tha residence goidance for people in
adult group homes will not be revised
to allow some people to be counted at
a residence o which they are actively
praparing to transition because people
must be counted at their current usual
residence, rather than a future usual
residence, Commenis on non-
correctional adult group homes and
residential reatment centers not
addroased in this section were
considerad out of scope for this
document,

9. Comments on Transitory Locations

Two comments were related to
transitory lecations, One commenter
simply stated that they agree with the
Census Bursau's proposal regarding
how to count people in transitory
lncations, One commonter stated that
the proposed residence guidance for
transitory locations is sccepiable
becauss i is consistent with the concept
of usual residence, Howoevar, they were
concerned that the procedures used in
the 2010 Census may have caused
certain bypes of people to not be
sounted in the census because these
paopls typically move seasonally from
one iransitory location {e.g., RV park} to
another throughout the year, but the
focation where they are siaying on
Census Day may not be the location
where thay spend most of the year. This
commenior stated that, during the 2010
{ansus, if the ransitory location whars
a person was staying on Census Day was
not whare they stayed most of the time,
then they wero not enwmerated at that
focation because the assumplion was
thai they would be snumerated at their
usual residence. Thersfore, the
commentisr was concerned that people
who stayed in one RV park for a few
months around Consus Day wore not
counted at thal BV park i they
indicated that they usually lived
alzawhsers {g.g., ancther RV park}, and
thay would also not have bean counied
at that other RV park when they are
there later that year {after the census
snumeration period ends]. The
commentar suggestad that we add
procedures to account for people who
spend mest of their time ina
combination of multiple transitory
locations.

Census Bureou Responss: For the
2020 Census, the Census Bursau will
retain the proposed residence situation
guidance for peopls In transitory
locations {Section C.18), Sufficient

guidancs for peopls in transitory
locations, including those living in
recesational vehicles, is provided in

 Ssction £.18. Comments on transitory

Iovations not addressed in this section
ware considersd out of scops for this
document.

16, Commants on Visitors on Census
Day

Two comments ware related to
visitors on Census Day. One commenter
simply stated that they agree with the
Census Bureau's proposal regarding
how 1o count visitors on Census Day.
One commenter asked whether the
Consus Bureau would count all
vacationers in a specific state as
rosidonts of that state.

Census Bureon Besponse: For the
2028 Census, the Census Bureau will
rotain the proposed residence situation
guidance for visitors on Census Day
{Section £.2). People who ars
temporarily visiting a location on
Census Day will bo counted whore thoy
tive and sleop most of the time. If they
do not havea usual residence 1o relurn
i, they will be counted whars they are
staying on Census Day.

11, Comments on People Who Live or
Stay in More Than One Place

Two comments wars rolated to people
who live or stay in more than obe place.
One commeniar simply siated thai they
agres with the Census Buresu’s proposal
regarding how to count people who live
or stay in more than one place, Ons
commeniser suggested that the Census
Bureau add more clarification to the
residence guidance regurding whare
“suowhirds” {i.e., seasonal residents)
are counted. - .

Census Burean Response: For the
2028 Consus, the Census Bursau will
ratain the proposed residence situation
guidance for people who Hve or stay in
more than one place {Section C.8).
Paopls who travel seasonally betwesn
rasidences {e.g., snowbirds) will be
eounted at the rosidence whore they Hve
and sloap most of the time, If they
canno determine a place whers they
live most of the time, they will he
sounted whars they are staying on
Census Day,

12. Comments on Merchant Marine
P&rsonnef

Two commants wers related 1o
marchani maring persennsl, and both
commentars simply stated that thay
agree with the Census Bursau's proposal
regarding how to count merchant
marine personnel.

Censues Bursou Besponse: For the
026 Census, the Census Bursan will
ratain the proposed residence situation

guidance for merchant marine personnel
{Section C.14}

13. Comments on Religious Group
Quuariers

Two comments were ralated lo
roligious group quartsrs. Ope
commenier simply staled thal they agroee
with the Census Boreaw's proposal
ragarding how to count peopls in
rafigious group quariars. One
commantar expressed agresmant with
the proposal because most religious
group guarters are long-{erm residencas
that align with the concept of usual
residence.

Census Bureau Hesponse: For the
2628 Consus, the Census Bursau will
retain the proposed residence situation
guidance for religious group quarters
{Section C.20).

14, Comuments on Other Residencs
Situations

Thers was one letter that included a
comment on every residence situation,
and each of those topic-specific
commeants was included as appropriate
among the comments regarding the
corresponding residence situations
discussed above. Howovaer, for sach of
the othor residenco situations not
abready discussed above, the commenter
stated that they agreed with how the
Cansus Buresy propesad to gcount
people in the following residence
situations.

# Paople away fom their usual
residence on Census Day {e.g., on
vacation or business trip} {Section .11

= Paople living cutside the Unitad
Siates {Ssction C.4).

# Paople moving into oront of a
residence around Census Day {Ssction
.8}

= Paople who are born or who die
around Census Day (Section C7)

& Rslatives and nonrelatives {Section
(.8}

+ Rosidential schools for people with
disabilities {Section C.9.b-c},

» Housing for older adults {Ssction
£.12.

» Stateside military personnel
{Section C.13.8-a).

* Waorkors' residential facilitios
{Section C.19) ’

Census Bursou Besponse: For the
#tr26 Census, the Census Burean will
retain the proposed guidance for the
residonco situations listed in this
soction {8.14).

15, Lomments on the Concept of Usual
Ragidencs or the Gansrof Residence
Criteria

Thers was one comment on the
conoept of usual rosidence, in which the
commentor expressed agrooment with
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the definition of “usual residence” as
being the place whore a person lives and
slenps most of the time. :

There were seven comments on the
general residence criteria. One
comumenter simply supported the entire
restdence criteria and residence
sttuations decumentation. Two
commaentars stated that they specifivally
agree with the thres main principles of
the residence eriteria. One comimonter
disagrood with “this mothod of iallying
the (1.5, population,” but did not refer
o any specific residence sttuation. One
commanisr siaied thal avery rasident
should bs counted in the census. One
commenter stated that avery citizen
should be counted in the census. One
commanier suggested that the Census
Bureau count people who are away from
their home at the tme of the cehsus
using a eode to indicate the reason why
thay are away {e.g., travel, work,
incarceration, sic.).

Census Bureou Response: For the
2020 Census, the Consus Bursau will
vetain the three main principles of the
residenco critoria {soo introduction
partion of section T}, The goal of the
decennial census is 1o count all people
who are living in tha United Slates on
Census Day at their usual residencs.
Commants on the concept of usual
residence or genersl residence oriteria
not addressed in this ssction were
considered out of scope for this
document.

16. (ther Comments

There were 18 comments that 4id not
directly address the residence oriteria or
any particular residence situation.

Census Bureou Response: Comments
that did not directly addross the
residence crileria or any particular
regidance situgtion ars out of scops for
this document.

C. The Final 2020 Consus Besidence
Criteria and Residence Situations

The Residence Criteria aro used o
determine where people are counted
during the 2020 Census. The Criteria
58y

s Couni people at their usual
residence, which iz the place whers
thay tive and sleep most of the tima,

= People in certaln types of group
facilities on Census Day are counted at
ihe group facility.

e People who do not bave a ususl
rasidonce, or who cannot determing a
usual residence, are counted where they
are on Census Day.

The following sactions describs how
the Residence Criteria apply to certalp
living situations for which people
commenly requast clarification.

1. Peaple Away From Their Usual
Residence on Census Day

People gway from their usual
residence on Census Day, such ason ¢
vacation or g business frip, visiting,
traveling outside the Uniled States, or
werking slsewhers without o usual
residence there {for exampls, as o lruck
driver or traveling salesperson j—
Counied at the residonce whero they
tive and slesp most of the time.

2. Visitors on Census Day

Visitors on Census Day—Countad at
the residence where they live and sleep
most of tha time. {f they do not have s
usual residence to return to, they are
counted whero thay are staying on
Consus Day.

3. Foreign Cilizens in the Uniled Stales

{a} Citizens of forsign countriss lving
in the United Stales—{Counted st the
1L5. residence where they live and slesp
maost of the time,

{b} Citizens of forsign countries living
in the United States who are fnembers
of the diplomatic community—Countad
at the smbassy, consulate, United
Mations® facility, or other residences
where diplomats live.

{c} Citizens of forsign couniries
visiting the Uniled Blates, suchasona
vacution or business fripg—Not counted
in the consus. '

4. People Living Quiside the United
Slatos

{2} Peepls deployed outside the
United States® on Consus Day {while
stationed or assigned in the United
Ztalos} who aro military or civilian
smployees of the U.S, government—
Countad st the 1.8, residence whers
thay Yiva and sleap most of the tims,
using adminisirative data providad by
faderal apenciss.’®

9y this document, "Cutside the Unlied States”
sud “foraign pert” ars defined as being anywhaera
pulside the geographical svea of the 50 United
States sand the District of Columbie. Therefors, the
Commaonweslih of Puarin Rles, the ULS. Viegin
Islands, tho Pacific Island Areas {Amorican Samoa,
Guam, and the Commenwaoalth of the Nerthom
Mariana Islands], snd ol} foreign countriss are
considorad 1o be "outside the Unlied Slates”
Conversaly, “stateside.” “UL.S. bomepan,” and
"5, port” are defined as being enywhaere in the
50 United States and the Disteict of Columbia.

@ pdifitary and civilian smployess of the U8,
governmsni whe ara deployed or siationad/assignad
sutside the United States {and thelr depsndents
tiving with them sutsida the Usnited Slates] are
counied using adminisirative data provided by the
Depariment of Dofanse and the other fedeml
agsneies that employ them, I they aro daployad
putside the United Stetes [while staticnsd/assigusd
in the Unitad Siates), tha adminisieative dala are
used o count them at their usual residence in the
United States. Othorwise, if they see slationed/
assignad ouiside the United States, the
adminisizative deta are used o count thom {and

{b} People stationed or pssigned
cutside the United States on Census Day
wheo are militery or civilion employess
of the 1.5, government, as well as their
dependents living with them pulsids the
IInited Stotes—Counted as part of the
118, foderally affiliated overscas
population, using administrative data
provided by federal agenciss.

{c} People living oulside the United
States on Census Day who are not
military or oivilion employess of the
U.5. government and are not
dependents living with military or
civilion emplovess of the U5,
government—DNot counted in the
stateside consus.

5. People Who Live or Stay in More
Than One Place

{a} Peaple living away mos! of the
time while working, such s people who
live af o residence close to where they
waork and refurn regularly to another
residence-—Counted at the residence
where thay live and sleep most of the
time. If they cannot detormine 2 place
whara thay live most of the tima, thay
are counted where they are staying on
Census Day.

b} P&ap}ye whe Hve or sioy at two or
more residences {during the week,
month, or year), such os people wha
travel seasonally betwesn residences
{for example, snowbirds}—Countad at
the residence where they Hye and sleep
most of the time, If they cannot
detarmins a place where thay live most
of the time, thay are counted whers they
are staying on Census Day.

{c} Children in shored custody or
other arrangements who live af more
than one residence—Counted gt the
residence where they live and slssp
most of tha time. If they cannot
determine a place where they live most
of the time, thoy are counied where they
gra staving on Census Day.

&. People Moving Into or Onf of ¢
Residence Around Census Day

{a) People who move inio a new
residence on or befors Census Doyv—
Countad at the new residence whars
they are living on Census Day.

{é} People whe move oui of o
residence on Census Doy and do not
maove into o new residence until after
Census Day—Counted at the old
rosidence where they wers living on
Consus Day.

{&} P&f}p};} who move oul of g
residence before Census Day and do not
move info o new residence unfil affer
Census Day—Counted at the residonce
where they are staying on Census Day.

their dependents living with them outside the
Linfted States) in thelr homa stas for
spporionmoent purposss only.
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7. People Whe Are Born or Who Die
Around Cansus Doy

{a} Babies horn on or before Census
Doy{ountad at the residence whare
they will live and sleep most of the
time, even if they are still in a hospital
on Consus Day.

(b Babiss born after Census Doy—Not
counted in the census.

fcl People who die before Census
Pay-—Not counted in the census,

{d} People who die on or after Census
Day-~Counted at the residence whers
they were living and sleeping most of
tho time as of Census Day.

8. Relntives and Nonrelotives

{a} Babiss and children of all ages, -
including binlogical, step, and adopted
children, as well as grandehildren—
Counted at the residence where they
live and sleap most of the time. If they
cannot determine a place whers they
live most of the time, they are counted
where they are staying on Census Day.
{Only count bables born on or before
Coansus Day.)

{b} Foster children—{ountad at the
residence where they live and slesp
mast of the time. I they cannot
determineg a place whers they live most
of the time, they are counted whaore they
arn staying on Census Day.

{c} Spouses and close relatives, such
as porents or siblings——Countad at the
residence where they live and sloep
most of the time, I they cannot
determine a place whers they live maost
of the thne, thoy are countod where they
aro staying on Census Day.

{d} Extended relfatives, such as
grandparents, nieces/nephews, aunis/
unclss, cousins, or inYlows—Counted at
the residence where they live and sleep
most of the time. If they cannot
determineg a place where they Bve most
of the time, they are counted where they
are staving on Census Day.

{0} Unmarried parinerss—Countod at
the rosidence where thoy lve and sleop
most of the tima, I they cannot
detarmine a place whaere they Hvs most
of the time, they are countad whare thay
are staying on Census Day.

i} Housemales or roommales—
Counted st the rasidence where they
live and sleep most of the time, If they
cannot determineg a place where they -
live most of the time, they are counted
whare they are staying on Census Day.

{z} Hoomers or boarders--Countad at
the residence whers they live and sleap
most of the time, i they cannot
dotormine a place whore they live most
of the time, they are countad whers ihey
are staying on Census Lay.

{h} Live-in employees, such as
carsgivers or domestic worketsm—

Counted at the residence whers they
Hive and sleep most of the time. I they
cannot doterming 2 place whare they
tive most of the time, they are countod
where they are slaying on Census Day,

(i} Other nonrelatives, such as
friends—Counted at the residence
where they live and sleep most of the
time. If they canoot determine a place
where they live most of the time, they
ars counted where they are staying on
Census Day.

9. Peaple in Residenticl Schonl-Relnted
Facilities

{8) Boarding school students living
away from their parents’ or guardions’
home while attending boarding school
below the college level, including
Bureau of Indian Affairs boarding
schools--Crunted at their parents’ or
guardians’ home.

{b} Studenis in residentiol sohools for
people with disabilities on Census
j)z?#-—-Cﬁunmai at the schook,

) Staff members living af boarding
schools or residentiaf schools for psoples
with disabilities on Census Day—
Counted at the residence where they
live and slesp most of the time. 1 they
do not have a usual home slsowhers,
they ars counted a8 the schonl,

18, College Students fand Smff Living in

- Lollege Housing} -

{a} College students living at their
parents’ or guardians’ home while
attending college in the United Stolgge—
Counted at their parenis’ or guardiang’
home.

{b} College students living away from
their parents’ or guardions’ home while

" attending college in the United Stafes

{living sither on-campus or off-
compusp--Counted st the on-campus or
off-campus restidence where they Hve
and sleep most of the time. If they are
Hving in collegefuniversity student
housing {such as dormitories or
residence halls) on Census Day, they are
countad at the college/univorsity
student housing,

{c} College students living away from
their parents’ or guordians” home while
attending coflege in the Unjted Stofes
{living sither on-compus or off-campus}
but staying at their parenis’ or
guardians’ home while on bregk or
vocation--Counted at the on-Campus or
off-campus residence where they live
and sleep most of the time. If they are
living in college/university student
housing {such as dormitorios or
residence halls) on Census Day, they are
counted af the collegsfuniversity
studant housing,

{4} College students who are 1.8,
citizans living outside the United States
while attending college outside the

United States—Not counted in the
stataside census.

{8} College students who are foreign
citizens lving in the United Stntes whils
attending coliege in the United Slafes
{living sither on-compus or off-
campusk-Lounted st the sp-campus or
off-campus U.8. residence where they
live and sleep most of the time, If they
are living in collegefuniversity student
housing {such as dormitoriss or
rasidence halls) on Census Day, they are
sountad at the collega/university
student housing

{1} Seaff mem %ers Hving in college/
university student housing {such as
darmitories er residence halls} on
Census Day—Countted at the residence
where they live and sleep most of the
time, I they do not have a usual home
elsowhere, they are counted at the
eotlege/university student housing,

11, People in Flealth Care Facilities

{a} People in gensral or Veterans
Affairs hospitols {except psychiniric
wndts} on {ensus Doy, including
newhorn babies still in the hospital on
Census Dov—Counted at the residence
whera they live and sleep most of the
time, Newhorn babies are countod at the
residonce where thoy will live and sloop
most of the time. If pationis or staff
members do not have a usual home
alsnwhern, thay are counted at the
hospital.

i) People in mentel {psychiatric}
hospitals and psychiatric units in other
hospitals {whers the primary funclion is
for long-term nop-goufe care} on Census
Day—Patients are counted at the
facility. Staff mombers are counted at
the residonos where they Hvo and slesp
maost of ths time. If staff members do not
have a usual homs slsewhere, they ars
counted at the faeility.

{c} People in ossisted living
focilities 7 whare care is provided for
individuals who nesd help with the
activities of daily living but do not nead
the skilled medical care that is provided
in a nursing home—Residents and staff
mambers are countad at the residence
whare they live and sleep most of the
time.

(4} People in nursing focilities/skilled-
nursing focilities {which provide long-
term non-goute curel on Census Daye—

3% pursbng fecilities/skilled-mursing facilities, in-
patiant hospice facilities, assisted living fecilitiss,
snd housing intended for older adults may couxist
within the same entity or crganization in some
cases. For axampls, sn assisted living facility may
have a skilled-nursing fioor or wing that meets the
nursing facility crlieria, which means that specific
fleot or wing is counted aceording 1o the guidelines
for nursing facilities/skilled nursing facilities, whils
the vest of the Heving quertars in thal feoility are
countesd sconrding in tho guidalines for assisted
tiving faciiitios.
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Patients are counted al the facility. Staff
members ars counted at the residence
where they live and sleep most of the
tima. If staff members do not have a
usual home elsewhere, they are counted
at the facility.

(=} People staving af in-potient
hospice focilities on Census Doy—
Counted at the residence where they
live and slesp most of tha time. If
patients or staff members do not havea
usual homs elsswhere, they are counted
at the facility.

12. People in Housing for Older Adulls

Paople in housing intended for older
adults, such oz aotive adult
communities, independant living, senior
apartments, er refirement
communities—Residents and staff
membars are counted at the residence
where they live and slesp most of the
thms,

13. U.5. Milftary Personnel

{a} IL5, military personns! assigned to
military barracksidormitorias in the
United Btates on Census Doy—{Counted
at the military barracks/dormitories.

{b} U.5. military personnsi {and
dependents Hving with them} iving in
the United Stotes (living either on base
or off hase} who are not gssigned 1o
barracks/dormitories on Census Day——
Counted at the residence whoers they
tive and sleep most of the time,

(e} .8, mulitary personnel assigred to
U.5. militory vesssls with a U.S.
homeport on Censes Doy—Counted at
the onshore 1.5, residence where they
live and sleop most of the tme. If they
have no onshore 1.5, residence, they are
counted at their vessel’s homeport,

{d} People who are active duty
prtients assigned (o & military frealment
focility in the United Sintes on Census
Day—Patients ara counted at the
facility. Staff mambers are counted at
the residence where thoy live and sleep
most of the time. If staff members do not
have a usual home elsewhere, they are
gounted at the facility.

(e} People in military disciplinary
barracks and joils in the United Slales
on Census Dav—Prisoners are countad
at the facility. Stalf members are
countad at the rasidence whers thay live
angd slesp most of the Ume. If staff
mambers do not have a usual homs
alsewhers, they are counted at the
Bacility.

{5} 7.8, military personne! who are
deployed cutside the Uniled Stoles
{while stationed in the Uniled States}
and gre lving on or off o milflory

fnztaliation oufside the United Siates on

Censys Day—{ounted at the US,
residance where they live and sleap
maost of the {ims, using administrative

data provided by the Department of
Diefense,

{g} LL.5. military personnel who ore
stationed outside the United Stotes amd
are living on or off a military
instalfation outside the United Stutes on
Census Day, s well os their dependeais
fiving with them ouigids the United
States—Counted as part of the U.S,
fedeorally affilisted overseas population,
using adminisirative data providod by
the Depariment of Defense.

{h} U5, military persennel assigned to
1.8, military vessels with @ homeport
oufside the United Stotes on Census
Bay-—ounted as part of the 1.8,
faderally affiliatod overseas population,
using administrative data providod by
tho Dopartment of Defonse,

14. Merchant Marine Personnelon U5,
Flag Muoritime/Merchant Vessels

{a} Craws of U.8. flog maritime/
merchant vessels docked in o UL, port.
sailing from one U.5. port lo another
1.8, post, seiling froma U.S, portilo g
Joreign pori, or sailing from a forsign
port fo g U8, port on Census Doy
Counted at the onshore U8, residence
whare they live and slasp most of the
time. If they have no onshore U5,
residence, they are counted at their
vessel. If the vessel is docked in g US.
port, sailing from s U.S. port to 2 forelgn
part, or sailing from 2 foreign portioa
LLE, port, crowmombers with no
enshore U.8. residence are counted at
the .3, port, if the vessel is sailing from
ona UL, port io anothar U.8, port,
crewmembers with no onshore 15,
residance are counted ai the port of
departura.

E)} Crews of U5, flog maritime/
merchant vessels engaged in U8, infond
walerway {rensporiafion on Census
Bay—Counied st the onshors 1.5,
rasidence whers they live and sleep
most of the tmse,

{2} Crews of L5, flog maritime/
merchani véssels docked in a forsign
port or sailing from one foreign port lo
anpther foreign port on Census Daye—
Mot countad in the siateside cansus,

15. Peaple in Correctional Focilities for
Adults

{a} People in federal and state prisons
on Census Joy—Prisoners are counted
at the facility. Staff members are
counted at the residence whars they live
and slesp most of the tims, I stafl
members do not have 2 usus! home
slsewhers, they are counted at the
facility.

(b} People in local jails and other
munivips! confinement focilities on
Census Doy—Prisonsrs ars counted at
the facility. Staff members are counted
at the residence where they Hve and

sloap most of the time. 1f staff members
do not have 2 ususl home slsewhere,
thay are counted at the facility,

{c} People in federal detention centers
on Census Day, such us Mefropolitan
Correctional Centers, Metropeliton
Detention Centers, Bureay of Indian
Affoirs Betention Centers, Immigration
and Customs Enforcement (ICE] Service
Processing Centers, and JICE contract
detention fucililies—Prisoners are
counted st the facility. Staff members
are counted at the residence where they
live and sleep most of the time. I staff
members do not have 2 usual home
sisewhere, they are counted at the
facility.

{d} People In correctionod residential
frcilities on Census Day, such as
halfway houses, restifution centers, and
prerefease, work releass, and study
senlers--Rosidonts are counted st the
facility. Staff members are counted at
the rasidence whare they lvs and sleep
muost of the time. If staff members do not
have a usual home elsewhere, they ars
counted at the facility.

18. People in Group Homes and
Residentiol Trentment Centers for
Adulls

{a} People in group homes infendad
for adults {non-correctional} on Census
Day—Residents are counted at the
facility. Staff members are counied at
the rasidence where they live and sleep
most of the tima. If staff membsrs do not
have a usual home elsewhers, they are
counted at the facility.

{b} People in residentinl treatment
centers for adulis {non-correctional} on
Census Doy—Counted at the residence
where thay live and sleep most of the
time. if residents or staff members do
not have a usual home slsewhere, they
are counted al the facility.

17. People in Juvenile Facilities

{a} People in correctional focilities
intended for juveniles on Censos Day—
Tuvenile residonts are counted at the
facility. Siaff members are counted at
the rasidence whera they liva and slasp
most of the time. I stall members do not
have a usual boms slsewhare, thay are
counted at the facility.

{b} People in group homes for
juveniles (non-correctional} on Census
Day—]Juvenile residents ars counted at
the facility. Siaff members sre counted
st the residenca whers thay live and
sleep most of the tme, i stall members
do not have 3 nsual home elsewhers,
they are counted al the facility,

{c} People in residenticl treatment
centers for juveniles {non-correctional}
on Census Dav—Cpunted at the
rasidonon where they Hye and sleep
most of the tme. If juvenile rasidants or
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staff members do not have a usual home
slsewhere, they ars counted at the
facility.

18. People in Transitory Locations

People ot transitory locations such as
recraational vehicle (RV} porks,
campgrounds, hotels and motels,
hostels, morings, raceiracks, circuses, or
rarnivals—Anyons, including staff
mambers, siaying at the transitory
location is counted at the residence
whera thay live and sleap most of the
time, If they do not bave a usus! home
alsewhers, or they cannof delermine g
placs where they live most of the time,
they ars counted at the ansitory
location,

18. People in Workers’” Residential
Focilities

Prople in workers' group living
guariars and fob Corps Cenlers on
Census Day—Counted al the residence
whara they live and slaap most o tha
time. I rasidents or staff members do
not have 2 usual home elsswhars, they
ars counted at the facility,

20. People in Religious-Belated
Residentin] Facilities

People in religious group guariers,
such us convents snd monasteries, on
Census Day—Countod at the facility.

21. Peaple in Sheilers and People
Experiencing Homelessness

{8} People in demestic viclence
shelters on Census Doy—Poople staying
at the shelter [who are not siaff} are
counted af the shelter. Staff memboers
sre counted 3t the residence where they
live and sleep most of the time, 1f staff
members do not have a usval home
elsewhers, they are counted at the
shaltar,

{b} People whe, on Census Day, ave in
temporary group Hiving quariers
established for victims of notural
dizsasters—Anyons, including staff
mombers, staying ol the facility is
counted at the residence where they live
and sleap most of the tme. If they do
not have a usual home elsewhere, they
are counted at the facility,

{c} People who, on Gensus Day, are in
emergency and transifiona] shelters with
sleaping focilities for people
experiencing homelessness—People
staying at the shelier {who are not staff}
arc counted at the shelior, Staff
members are counted at the residence
whare thay live and slesp most of the
time, If staff membaers do not have s
uzual homs alsewhere, they ara afmniad
at the sheltar.

{4} People who, on Censusg E‘ay, are af
soup kilchens and repulorly scheduled
mehile food vans that provide food to

paople experiencing homelessness—
Counted at the residence whers they
tive and slesp most of the tme. f thay
do net have & usual boms alsewhare,
thay ars counted st the soup kitchen or
mobile food van location whers they ars
on Usnsus Day.

{e} People who, on Census Day, are ot
targeted non-gheltered putdoor locations
where peopls experiencing
homelessness stoy without poying——
Counted at the cutdoor location whare
they are on Census Day.

{£) People who, on Census Day are
temporarily disploced or experiencing
homelessness ond are staying ing
sesidence for a short or indefinite period
of time=—Counted at the residence
where thay live and slaop most of the
tima. If they cannot determine a place
whars they live most of the time, they
ars counted where they ars staying on
Census Day,

Dated: February 1, 2018,
Ron 8. Jarmin,
Associate Dircetor jor BEconomin Programs,
Porforming the Non-Exclusive Functions and
Butios af the Director, Bursou of the Census.
iFR Doc. 201802378 Filed 2-7-18; 845 sm}
BHRLING DODE 3810-07-

DBEFARTMENT OF DEFENSE
Department of the Navy

3z CFF Pant 708

{erlifications and Exemptions Under
the internations! Regulations for
Freveniing Collisions gt Sea; 1872

AGENCY: Department of the Navy, Dol
ACTION: Final ruls,

summany: The Department of the Mavy
{DoN} is amending iis certifications and
exemptions under the International
Regulations for Preventing Collisions at
Bes, 1872 {72 COLREGSE), o reflect that
the Deputy Assistant judge Advocale
General (DAJAG) (Admiralty and
Maritime Law! has determined that USS
THOMAS HUDNER (DDG 1156) s a
vessel of the Navy which, due to its
special construction and purposs,

- cannot fully comply with certain

provisions of the 72 COLREGS without
intorforing with its sporial function as a
naval ship . The intended sffect of this
rule is i warn mariners in waters whera
72 COLREGS apply.

DATES: This rule Is effective February 8,
2018 and is applicable hegmmng
January 28, 2018, .

FOR FURTHER INFORMATION CONTACT!
Lisutenant Commander Kyls Fralick,
{Admiralty and Maritime Law}, Office of

the judgs Advocats General, Department
of the Mavy, 1322 Patterson Ave. SE,
Suite 3000, Washington Navy Yard, RO
203745066, telophone 202-885-5040,
SUPPLEMENTARY INFORMATION: Pursuant
to the authority granted in 33 US.C
1608, the Dol amends 32 CFR part 706,

This amendment provides notice that
the DAJAG {Admiralty and Maritims
Law}, under guthority delapsted by the
speretary of the Mavy, has certified that
USSE THOMAS HUDBNER {DDG 1168} s a
voessal of the Navy which, dusito its
spacial construction and purposs,
cannot fully comply with the ollowing
specific provisions of 72 COLREGS
without interforing with Uz special
function as a naval ship: Annex [,
paragraph 2{f){i}. pertaining to the
placement of the masthead Hghtor
lights above and clear of all other lighis
and obstructions; Annex I, paragraph
2{F} {8), portaining to the vertical
placsment of task lights; Rule 234}, the
raquirement to display a forward and aft
masthead light underway, and Annex I,
paragraph 3z}, portaining to the
incation of the forward masthead light
in the forward guarter of the ship, and
the horizontal distance between the
forward and afler masthead lights; and
Anneox |, paragraph 3ic}, perisining o
placement of task lights not less than
two meters fom the fore and aft
centerline of the ship in the athwartship
dirasction. The DAJAG {Admiralty and
Maritime Law] has also certified thal the
lights involved are located in closest
possible complisnce with the applicabls
72 COLREGS requirsments,

hMorsover, i has been detormined, in
sccordancs with 32 CFR parts 266 and
761, that publication of this amendment
for public comment prior io adoption is
impracticable, unnecessary, and
contrary to public inlerest since it is
hased on technica! fndings that the
placoment of lights on this vessel ina
manner differently fom that prescribed
horein will adversely affect the vessel's
ability to perform its military functions.

List of Subiecls in 32 CFE Parl 7086

Marine safety, Mavigation {water},
Vassels.

For the reasons sof forth in the
preambis, the DoN amends part 706 of
title 32 of the Code of Fodaral
Regulations as follows:

PARY 705—LERTIFICATIONS AND
EXEMPTIONS UNDER THE
INTERNATIONAL REGULATIONS FOR
PREVENTING COLLISIONS AT BEA,
1972

8 1. The authority citation for parl 708
continuas (o mad:

Autherity: 33 U.5.C. 1608,
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From: Olson, Stephanie (Federal)i b(6) E

i b(6)

Sent: 8/14/2020 3:25:31 PM
To: Keller, Catherine (Federal) [CKeller@doc.gov]
cC: Kourkoumelis, Aristidis (Federal) [AKourkoumelis@doc.gov]
Subject: _FW; Meeting
Attach ts: |

e b(5) - WP
Catherine,

Please see attached b(5) - AC/WP

From: Kourkoumelis, Aristidis {Federal)

Sent: Friday, August 14, 2020 1:20 PM

To: Olson, Stephanie {Federal) <SOlson@doc.gov>
Subject: RE: Meeting

AWP/PRIV
Edits attached.

Aristidis (Aris) Kourkoumelis | Senior Counsel
Office of the General Counsel
U.S. Department of Commerce

M:  b(6) |

From: Olson, Stephanie (Federal) <SClson@doc.gov>

Sent: Friday, August 14, 2020 12:26 PM

To: Kourkoumelis, Aristidis (Federal) <AKourkoumelis@doc.gov>
Subject: FW: Meeting

Please send me your revisions, I'll take a look, and we can get to Catherine. Thanks!

From: Heller, Megan (Federal)

Sent: Friday, August 14, 2020 12:24 PM

To: Olson, Stephanie {Federal) <SQOlson@doc.gov>; Sharma, Sapna (Federal) <$Sharma@doc.gov>; Cannon, Michael
(Federal) <MCannon@doc.gov>; DiGiacomo, Brian (Federal) <bDiGiaco@doc.gov>; Kourkoumelis, Aristidis (Federal)
<AKourkoumelis@doc.gov>

Subject: Re: Meeting

My attempt to revise

Megan Heller

Acting Chief, General Litigation Division

Associate Chief Counsel, Office of Appellate Services

Oftice of the Assistant General Counsel for Employment, Litigation, & Information
Oftice of the General Counsel

U.S. Dept. of Commerce

BC-DOC-0000006392



1401 Constitution Ave. NW, Room 5890
Washington, D.C. 20230
Office: (202) 482-4837

Cel;, b(6) !

mheller@doc.cov

Confidentiality Notice: This e-mail message is intended only for the named recipients. It contains information that may be confidential, privileged,
attorney work product, or otherwise exempt from disclosure under applicable law. If you have received this message in error, are not a named
recipient, or are not the employee or agent responsible for delivering this message to a named recipient, be advised that any review, disclosure, use,
dissemination, distribution, or reproduction of this message or its contents is strictly prohibited. Please call us immediately at (202) 482-1328 and
notify us that you have received this message in error, and delete the message.

From: Olson, Stephanie {Federal)

Sent: Thursday, August 13, 2020 4:48 PM

To: Olson, Stephanie (Federal) <50lson@doc.gov>; Heller, Megan (Federal) <MHeller@doc.gov>; Sharma, Sapna
(Federal) <SSharma@doc.gov>; Cannon, Michael (Federal) <MCannon@doc.gov>; DiGiacomo, Brian (Federal)
<bDiGiaco@doc.gov>; Kourkoumelis, Aristidis (Federal) <AKourkoumelis@doc.gov>

Subject: Meeting

When: Friday, August 14, 2020 11:00 AM-12:00 PM.

Where:

Line 1:

b(6)

Passcodes:
Leader]

I i, Tl S I
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Case 1:20-cv-02023 Document 1 Filed 07/23/20 Page 1 of 31

UNITED STATES DISTRICT COURT
DISTRICT OF DISTRICT OF COLUMBIA

COMMON CAUSE, CITY OF ATLANTA, CITY
OF PATERSON, PARTNERSHIP FOR THE
ADVANCEMENT OF NEW AMERICANS,
ROBERTO AGUIRRE, SHEILA AGUIRRE,
PAULA AGUIRRE, ANDREA M.
ALEXANDER, DEBRA DE OLIVEIRA, SARA
PAVON, JONATHAN ALLAN RFEISS, and
MYRNA YOUNG,

Plaintiffs,
V.

DONALD J. TRUMP, in his official capacity as
President of the United States,

UNITED STATES DEPARTMENT OF
COMMERCE,

WILBUR L. ROSS, JR., in his official capacity as
Secretary of Commerce,

CHERYL L. JOHNSON, in her official capacity as
the Clerk of the United States House of
Representatives,

Defendants.

Case No.

COMPLAINT

INTRODUCTION

1. This is a complaint for declaratory judgment and injunctive relief against

implementation of the Memorandum issued by President Donald J. Trump on July 21, 2020,

titled “Excluding Illegal Aliens From the Apportionment Base Following the 2020 Census” (the

“Memorandum”), on the grounds that the Memorandum violates Article I, § 2 of the U.S.

Constitution as amended by § 2 of the Fourteenth Amendment; the Equal Protection guarantees

of the Fifth and Fourteenth Amendments; and 2 U.S.C. § 2a(a) and 13 U.S.C. § 141.

BC-DOC-0000006397



Case 1:20-cv-02023 Document 1 Filed 07/23/20 Page 2 of 31

2. The Memorandum purports to break with almost 250 years of past practice by
excluding undocumented immigrants when calculating the number of seats to which each State is
entitled in the House of Representatives. This new policy flouts the Constitution’s plain
language, which states that “[r]epresentatives shall be apportioned among the several states
according to their respective numbers, counting the whole number of persons in each state,”
excluding only “Indians not taxed.” U.S. Const., amend. XIV, § 2 (emphasis added). It also
flies in the face of the statutory scheme governing apportionment, which requires the President to
include “the whole number of persons in each State” in the apportionment base—again,
excluding only “Indians not taxed.” 2 U.S.C. § 2a(a) (emphasis added).

3. Since the founding, the three branches of government have agreed that “the whole
number of persons in each state” includes non-citizens, whether documented or undocumented.
Now, for the first time in our nation’s history, the President has purported to declare the
opposite. As the Department of Justice observed in 1980, such a change would be “a radical
revision of the constitutionally mandated system for allocation of Representatives to the States of
the Union and an equally radical revision of the historic mission of the decennial census.”

4. President Trump’s Memorandum is not an isolated event. Rather, it is the
culmination of a concerted effort, stretching back at least five years, to shift the apportionment
base from total population to citizen population—a strategy intended, in the words of its chief
architect, to enhance the political power of “Republicans and non-Hispanic whites” at the
expense of people of color, chiefly Latinos. The Memorandum is, in this respect, consistent with
the Administration’s attempt to add a citizenship question to the 2020 census—a ploy that the
U.S. Supreme Court rejected as pretextual and unlawful. The Administration’s latest effort

should meet the same end.
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Case 1:20-cv-02023 Document 1 Filed 07/23/20 Page 3 of 31

S. Plaintiffs bring this action for declaratory and injunctive relief under 42 U.S.C.
§ 1983 and 28 U.S.C. § 2201(a) to halt Defendants’ violations of the Constitution and laws of the
United States and to protect the right of all of this country’s inhabitants to the equal protection of
its laws.

JURISDICTION AND VENUE

6. This Court has subject-matter jurisdiction under 28 U.S.C. § 1331, because this
action arises under the Constitution and laws of the United States, and relief is authorized under
42 U.S.C. § 1983 and 28 U.S.C. § 2201(a).

7. Venue is proper in this District pursuant to 28 U.S.C. § 1391(e)(1) because
Defendants are United States agencies or officers acting in their official capacities or under color
of legal authority, and Defendants reside in this District, or a substantial part of the events or
omissions giving rise to Plaintiffs’ claims occurred in this District, or one or more Plaintiffs
resides in this District.

8. This Court has personal jurisdiction over Defendants because Defendants are
located within this District and Defendants’ actions and omissions giving rise to Plaintifts’
claims occurred in this District.

PARTIES

9. Plaintiff Common Cause is a nonprofit organization organized and existing under
the laws of the District of Columbia, with its principal place of business in the District of
Columbia. Common Cause is a nonpartisan democracy organization with over 1.2 million
members, 22 state offices, and a presence in all 50 states. It has members in all 50 states and in

every congressional district. Since its founding by John Gardner fifty years ago, Common Cause
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has been dedicated to making government at all levels more representative, open, and responsive
to the interests of ordinary people. It sues herein on behalf of its members.

10.  Plaintiff City of Atlanta is the capital and most populous city in the State of
Georgia, with a population of over half a million people. People of color constitute the majority
of its population. It has a notably large population of immigrants, including Latino immigrants,
as well as immigrants from East and South Asia, Africa, and the Caribbean.

11.  Plaintiff City of Paterson is the county seat of Passaic County, New Jersey, with a
population of approximately 150,000 people. It has a notably large population of immigrants,
including Latino immigrants, as well as immigrants from Bangladesh, India, South Asia, and the
Arab and Muslim world.

12, Plaintiff Partnership for the Advancement of New Americans (PANA) is a
501(c)(3) nonprofit based in San Diego, California with over 400 members. PANA 1s dedicated
to advancing the full economic, social, and civic inclusion of refugees. It advocates for public
policy solutions that will ensure local governments invest in the long-term economic self-
sufficiency of newcomers and refugee families, including effective resettlement strategies and
equitable allocation of federal resources. PANA provides support to communities directly
affected by unjust immigration policies, including nationals from Iran, Libya, Somalia, Sudan,
Syria and Yemen who have resettled and continue to seek refuge in the San Diego region. In
addition to its public policy advocacy, PANA engages more than 40,000 former refugee, African
immigrant, Muslim, and Southeast Asian voters in elections throughout the San Diego region to
ensure the fair representation of these historically underrepresented communities. It sues herein

both on its own behalf and on behalf of its members.
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13. Plaintiff Roberto Aguirre is a naturalized U.S. citizen and a resident of Queens,
New York City, New York. He is of Latino ethnicity and Ecuadorean national origin. He is a
registered voter and regularly exercises his right to vote.

14. Plaintiff Sheila Aguirre is a natural-born U.S. citizen and a resident of Queens,
New York City, New York. She is of Latina ethnicity and Ecuadorean heritage. She is a
registered voter and regularly exercises her right to vote.

15. Plaintiff Paula Aguirre is a natural-born U.S. citizen and a resident of Queens,
New York City, New York. She is of Latina ethnicity and Ecuadorean heritage. She is a
registered voter and regularly exercises her right to vote.

16.  Plaintiff Andrea M. Alexander is a natural-born citizen and a resident of
Brooklyn, New York City, New York. Her racial identity is Black. She is a registered voter and
regularly exercises her right to vote.

17.  Plaintiff Debra de Oliveira is a naturalized U.S. citizen and a resident of Margate,
Florida. Her racial identity is Black and her national origin is Guyanese. She is a registered
voter and regularly exercises her right to vote.

18. Plaintiff Sara Pavon is a naturalized U.S. citizen and a resident of Queens, New
York City, New York. She is of Latina ethnicity and Ecuadorean national origin. She is a
registered voter and regularly exercises her right to vote.

19.  Plaintiff Jonathan Allan Reiss is a naturalized U.S. citizen and a resident of
Manhattan, New York City, New York. He is of Caucasian ethnicity and Canadian national

origin. He is a registered voter and regularly exercises his right to vote.
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20.  Plaintiff Myrna Young is a naturalized U.S. citizen and a resident of Fort Myers,
Florida. Her racial identity is Black and her national origin is Guyanese. She is a registered
voter and regularly exercises her right to vote.

21.  Defendant Donald J. Trump is the current President of the United States of
America. He is sued herein in his official capacity. Pursuant to statute, the President is
responsible for transmitting the results of the decennial census, and the resulting congressional
apportionment figures, to Congress.

22.  Defendant United States Department of Commerce is a cabinet agency within the
executive branch of the United States Government, and is an agency within the meaning of 5
U.S.C. § 552(f). Pursuant to statute, the Commerce Department is responsible for, among other
things, implementing and administering the decennial census and transmitting the resulting
tabulations to the President for further transmittal to Congress.

23. Defendant Wilbur L. Ross, Jr., is the Secretary of Commerce of the United States
and a member of the President’s Cabinet. He is responsible for conducting the decennial census
and oversees the Census Bureau. He 1s sued herein in his official capacity.

24.  Defendant Cheryl L. Johnson is the Clerk of the United States House of
Representatives. Pursuant to statute, she is responsible for “send[ing] to the executive of each
State a certificate of the number of Representatives to which such State is entitled” following a
decennial reapportionment. 2 U.S.C. § 2a(b). She is sued herein in her official capacity.

FACTUAL ALLEGATIONS

A, Statutory Law Requires the President to Include All Persons in the Congressional
Apportionment Base, Irrespective of Citizenship or Immigration Status

25.  From the founding, the federal Constitution has required a decennial census (that

is, an “actual Enumeration”) to determine the apportionment of members of the U.S. House of

6
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Representatives among the States. The Constitution tasks Congress with passing legislation to
“direct” the “manner” in which the census shall occur, subject to the requirements set forth in the
Constitution itself. See U.S. Const., art. 1, § 2, cl. 3; Franklin v. Massachusetts, 505 U.S. 788,
791 (1992).

26. By statute, Congress has assigned the responsibility of conducting the census to
the Secretary of Commerce, and empowered the Secretary of Commerce to delegate authority for
establishing procedures to conduct the census to the Census Bureau. 13 US.C. §§ 2, 4, 141;
Franklin, 505 U.S. at 792.

27. To that end, the Census Bureau sends a questionnaire to every household in the
United States, to which every resident in the United States (documented or otherwise) is legally
required to respond. 13 U.S.C. § 221. The Census Bureau then counts responses from every
household to determine the population count in the various states.

28. The Census Bureau’s rules state that its enumeration procedures “are guided by
the constitutional and statutory mandates to count all residents of the several states,” including
“[c]itizens of foreign countries living in the United States.”!

29.  Within nine months of the census date (in this case, by January 1, 2021), the
Secretary of Commerce is required by statute to report to the President “the tabulation of fotal
population by States . . . as required for the apportionment of Representatives in Congress
among the several States.” 13 U.S.C. § 141(b) (emphasis added).

30. Thereafter, the President is required by statute to transmit to Congress two sets of

numbers. First, the President must provide “a statement showing the whole number of persons

"U.S. Census Bureau, Residence Criteria and Residence Situations for the 2020 Census of the United
States at 1-2 (emphasis added), available at hitps://www.census.gov/content/dam/Census/programs-
surveys/decennial/2020-census/2020-Census-Residence-Criteria.pdf (1ast accessed July 22, 2020).

7
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in each State, excluding Indians not taxed, as ascertained under the . . . decennial census of the
population.” 2 U.S.C. § 2a(a) (emphasis added).

31. Second, based on the census count of the “whole number of persons in each
State,” the President must specify “the number of Representatives to which each State would be
entitled under an apportionment of the then existing number of Representatives by the method
known as the method of equal proportions, no State to receive less than one Member.” Id.

32. “Fach State” shall thereupon “be entitled” to the number of representatives
“shown in” the President’s statement to Congress, “until the taking effect of a reapportionment
under this section or subsequent statute.” 2 U.S.C. § 2a(b). It is “the duty of the Clerk of the
House of Representatives, within fifteen calendar days after the receipt of [the President’s]
statement, to send to the executive of each State a certificate of the number of Representatives to
which such State is entitled . . . .7 Id.; see Franklin, 505 U.S. at 792.

33.  The governing statute does not authorize the Secretary of Commerce to transmit
to the President a number other than “the whole number of persons in each State,” as determined
by the census. Nor does it vest the President with discretion to base the apportionment
calculation that he or she transmits to Congress on something other than “the whole number of
persons in each State.”

34.  Indeed, in enacting this statute, members of Congress noted repeatedly that the
President’s role in calculating apportionment figures is ministerial—i.e., that the statute directs
the President “to report ‘upon a problem in mathematics . . . for which rigid specifications are
provided by Congress itself, and to which there can be but one mathematical answer.”” Franklin,
505 U.S. at 799 (quoting S. Rep. No. 2, 71* Cong., 1* Sess. at 4-5 (1929)); see also S. Rep. No.

2, 71% Cong., 1* Sess. at 4 (1929) (stating that the President shall report “apportionment tables”
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to Congress “pursuant to a purely ministerial and mathematical formula”); 71 Cong. Rec. 1858
(1929) (statement of Sen. Vandenberg) (stating that the “function served by the President [under
this statute] is as purely and completely a ministerial function as any function on earth could
be”).

35. The Supreme Court, too, has recognized that “the President exercises no
discretion in calculating the numbers of Representatives,” and that his or her role in the
apportionment calculation is therefore “admittedly ministerial” Franklin, 505 U.S. at 799
(emphasis added).

36. The Executive Branch has similarly conceded the exclusively ministerial nature
of the President’s role in translating the census data to an apportionment determination. See
Reply Br. for the Federal Appellants at 24, Franklin v. Massachusetts, No. 91-1502 (U.S. Apr.
20, 1992), 1992 U.S. S. Ct. Briefs LEXIS 390 (“[1]t is true that the method [prescribed by 2
U.S.C. § 2a] calls for application of a set mathematical formula to the state population totals
produced by the census”); Transcript of Oral Argument at 12-13, Franklin v. Massachusetts, No.
91-1502 (U.S. Apr. 21, 1992) (argument of Deputy Solicitor General Roberts) (“The law directs
[the President] to apply, of course, a particular mathematical formula to the population figures he
receives [from the Secretary of Commerce] . . . It would be unlawful [for the President] . . . just
to say, ‘these are the figures, they are right, but I am going to submit a different statement.””).

B. The Constitution Requires the President to Include All Persons in the Congressional
Apportionment Base, Irrespective of Citizenship or Immigration Status

37.  From the founding of our nation, all three branches of government have agreed
that, independent of statutory law, the Constitution itself requires that the census count all
“persons” residing in each State, irrespective of citizenship or immigration status, and that all

such “persons” be included in the congressional apportionment base.

9
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38.  As originally ratified, Article I, Section 2 of the Constitution provided that
“Representatives . . . shall be apportioned among the several states which may be included within
this union, according to their respective numbers, which shall be determined by adding to the
whole number of free persons, including those bound to service for a term of years, and
excluding Indians not taxed, three fifths of all other Persons [i.e., slaves]” (emphasis added).
This infamous “Three-Fifths Compromise” did not exclude free non-citizens, who as a matter of
plain meaning are “persons,” from the apportionment base.

39. The Fourteenth Amendment was ratified following the Civil War. That
amendment eliminated the “three-fifths” clause, but otherwise “retained total population as the
congressional apportionment base.”  Evenwel v. Abbott, 136 S. Ct. 1120, 1128 (2016).
Specifically, Section 2 of the Fourteenth Amendment provides that “Representatives shall be
apportioned among the several states according to their respective numbers, counting the whole
number of persons in each state, excluding Indians not taxed” (emphasis added).

40.  During the debates over the Fourteenth Amendment, Congress considered
revising the apportionment formula to exclude persons ineligible to vote—a category which,
Congress expressly recognized, included the “unnaturalized foreign-born.” Cong. Globe, 39®
Cong., 1" Sess., 1256 (1866) (remarks of Sen. Wilson). This proposal was soundly rejected, on
the ground that “non-voting classes”—including unnaturalized immigrants—“have as vital an
interest in the legislation of the country as those who actually deposit the ballot.” Evenwel, 136
S. Ct. at 1128 (quoting Cong. Globe, 39 Cong., 1* Sess., 141 (1866) (remarks of Rep. Blaine)).

41. On several occasions since the Fourteenth Amendment’s passage, Congress has
considered measures to exclude “aliens,” including undocumented immigrants, from the census

count and/or apportionment base. “[IJt appears to have been generally accepted that such a result
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would require a constitutional amendment.” Fed. For Am. Immigration Reform (FAIR) v.
Klutznick, 486 F. Supp. 564, 576-77 (D.D.C.) (three-judge court), appeal dismissed, 447 U S.
916 (1980).

42. In 1929, for example, the Senate Legislative Counsel concluded that, absent such
an amendment, “statutory exclusion of aliens from the apportionment base would be
unconstitutional.” /d. (citing 71 Cong. Rec. 1821 (1929)).

43.  Again in 1940, Congress considered whether “aliens who are in this country in
violation of law have the right to be counted and represented.” Id. (quoting 86 Cong. Rec. 4372
(1940)). Representative Celler of New York explained:

The Constitution says that all persons shall be counted. I cannot
quarrel with the founding fathers. They said that all should be
counted. We count the convicts who are just as dangerous and just
as bad as the Communists or as the Nazis, as those aliens here
illegally, and 1 would not come here and have the temerity to say
that the convicts shall be excluded, if the founding fathers say they

shall be included. The only way we can exclude them would be to
pass a constitutional amendment.

Id. (emphasis added). On this basis, Congress rejected a proposal to exclude “aliens” from the
apportionment base. See id.

44, The Executive Branch, too, has repeatedly recognized—under Presidents of both
parties—that the Constitution requires that congressional apportionment take place on the basis
of total population, irrespective of citizenship or immigration status.

45.  For example, in 1980, under President Jimmy Carter, private plaintiffs filed a
lawsuit in this District seeking to exclude “illegal aliens” from the census and the congressional
apportionment base. Klutznick, 486 F. Supp. at 565. Opposing the suit, the U.S. Department of
Justice (“DOJ”) told this Court that the plaintiffs “s[ought] a radical revision of the

constitutionally mandated system for allocation of Representatives to the States of the Union and
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an equally radical revision of the historic mission of the decennial census.” Federal Defendants’
Post-Argument Mem. at 1, FAIR v. Klutznick, No. 79-3269 (D.D.C. filed Feb. 15, 1980).

46. “[Flor 200 years,” the DOJ told this Court, “the decennial census has counted all
residents of the states irrespective of their citizenship or immigration status,” and those counts
had been employed in apportionment. /d. Given “the clear and unequivocal language of Section
2 of the Fourteenth Amendment,” the DOJ urged, the “radical revision” that the plaintiffs sought
could come only from “a constitutional amendment.” Id. What is more, the DOJ explained,
such a revision would be “patently unfair” to residents of communities in which undocumented
immigrants live, as undocumented immigrants “demand[] precisely the same level of the services
from the municipalities and states in which [they] reside as do all other citizens.” Id. at 12.

47.  In 1988, under President Ronald Reagan, the Director of the Office of
Management and Budget sought the views of the DOJ on yet another proposal to exclude “illegal
aliens” from congressional apportionment base. The DOJ concluded that the proposed

3

legislation was “unconstitutional.” Letter from Thomas M. Boyd, Acting Assistant Attorney
General, dated June 29, 1988, at 5.2 In the DOJ’s view, it was “clear” that, under the Fourteenth
Amendment, “all persons, including aliens residing in this country, [must] be included” in the
congressional apportionment base. Id. at 2 (emphasis added). In fact, the DOJ noted, the
Reconstruction Congress “rejected arguments that representation should be based on people with
permanent ties to the country” and “consciously chose to include aliens.” Id. at 2-3.

48.  Inits 1988 opinion, the DOJ went on to explain that, for apportionment purposes,

the Fourteenth Amendment makes no distinction between “aliens” who are and are not lawfully

* Included in 1990 Census Procedures and Demographic Impact on the State of Michigan: Hearing Before
the Commitiee on Post Office and Civil Service, House of Representatives, One Hundredth Congress,
Second Session, June 24, 1988 at 240 (United States: U.S. Government Printing Office 1988).
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present in the United States. Furthermore, DOJ explained, in analyzing the Fourteenth
Amendment, “the Supreme Court . . . has read the word ‘person’ to include illegal aliens.” Id. at
3-4 (citing Plyler v. Doe, 457 U.S. 202, 210 (1982)).

49.  In 1989, under President George H. W. Bush, the DOJ issued a similar opinion.
Once again, a Senator had “requested the views of the Department of Justice concerning the
constitutionality of proposed legislation excluding illegal or deportable aliens from the decennial
census count.” Letter from Carol T. Crawford, Assistant Attorney General, dated Sept. 22, 1989,
at 1, 135 Cong. Rec. S12235 (1989). The DOJ responded that “section two of the Fourteenth
Amendment which provides for ‘counting the whole number of persons in each state’ and the
original Apportionment and Census Clauses of Article 1 section two of the Constitution require
that inhabitants of States who are illegal aliens be included in the census count.” Id. (emphasis
added). At that time, current Attorney General William Barr was the head of DOJ’s Office of
Legal Counsel. In that position, he would be expected to have reviewed and approved the DOJ
opinion.

50.  In 2015, under President Barack Obama, the DOJ once again took the position—
this time in briefing to the Supreme Court—that Article I, § 2 and the Fourteenth Amendment
“were purposely drafted to refer to ‘persons,’ rather than to voters, and to include people who

22

could not vote”—specifically including “aliens.” Brief for the United States as Amicus Curiae,
Evenwel v. Abbott, No. 14-940, at 18 (quoting Cong. Globe, 390 Cong., 1* Sess. 141, 359), 2015
U.S. S. Ct. Briefs LEXIS 3387. In the DOJ’s words, this is because “the federal government

act[s] in the name of (and thereby represent[s]) all people, whether they [are] voters or not, and

whether they [are] citizens or not.” Id. at 19.
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51. The judiciary, too, has long echoed this consensus. For over fifty years, the U.S.
Supreme Court has found it “abundantly clear . . . that in allocating Congressmen the number
assigned to each state should be determined solely by the number of the State’s inhabitants.”
Wesberry v. Sanders, 376 U.S. 1, 13 (1964).

52, Just four years ago, the Supreme Court unanimously reaffirmed that the
Constitution “select[s] . . . total population as the basis for allocating congressional seats, . . .
whether or not [individuals] qualify as voters.” Evenwel, 136 S. Ct. at 1129. Because
immigration was at the center of the controversy in Evenwel,’ it is beyond question that the
Supreme Court had non-citizen immigrants in mind when it made this declaration.

53.  Lower courts, too, have determined that “illegal aliens . . . are clearly ‘persons’™
for purposes of congressional apportionment, and that “the population base for purposes of
apportionment” must therefore “include[] all persons, including aliens both lawfully and
unlawfully within our borders.” Klutznick, 486 F. Supp. at 576 (emphasis added).

54. To Plaintiffs’ knowledge, no court has ever held otherwise.

C. In Violation of Statute and the Constitution, The President Has Purported to
Exclude Undocumented Immigrants from Congressional Apportionment

55. On July 21, 2020, without any advance notice to the public, the President issued a
proclamation titled “Memorandum on Excluding Illegal Aliens from the Apportionment Base

Following the 2020 Census” (the “Memorandum™)." Breaking with almost 250 years of

> See, e.g., Brief of Eagle Forum as Amicus Curiae for Appellants, Evenwel v. Abbott, No. 14-940, at 2,
2015 U.S. S. Ct. Briefs LEXIS 2687 (complaining of the “influx of non-citizens in[to] urban areas”);
Brief of Immigration Reform Law Institute as Amicus Curiae for Appellants, Evenwel v. Abbott, No. 14-
040, at 1, 2015 U.S. S. Ct. Briefs LEXIS 2724 (complaining of the “harms . . . posed by mass migration
to the United States, both lawful and unlawful™).

* Available at https://www.whitehouse.gov/presidential-actions/memorandum-excluding-illegal-aliens-
apportionment-base-following-2020-census/ (last accessed July 23, 2020).
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precedent, the Memorandum declares that it is now “the policy of the United States to exclude
from the [congressional] apportionment base aliens who are not in a lawful immigration status
under the Immigration and Nationality Act, as amended (8 U.S.C. 1101 ef seq.), to the maximum
extent feasible . . . .” Memorandum § 2.

56. To implement that purported “policy,” the Memorandum states that, when the
President “transmits . . . to the Congress” his report “regarding the ‘whole number of persons in
each State’” and the consequent “number of Representatives to be apportioned to each State,” he
will unilaterally “exclude . . . aliens who are not in a lawful immigration status” from the figures
that he transmits. /d. §§ 1, 2. The Memorandum further asserts that these manipulated figures
created at the President’s direction, and not the actual “whole number of persons in each State,”
as provided in the governing statute, shall then ““settle[] the apportionment’ of Representatives
among the States.” Id. § 1.

57. To enable the President to prepare this manipulated apportionment, the
Memorandum orders the Secretary of Commerce to “take all appropriate action . . . to provide
information permitting the President . . . to carry out the policy set forth in . . . this
memorandum.” Id. § 3. Presumably, this includes providing the President with “data on the
number of citizens, non-citizens, and illegal aliens in the country,” which the President had
earlier commanded the Department of Commerce to collect to permit the President to accomplish
this purpose. Id. § 1 (citing Executive Order 13880, July 11, 2019).

58. The Memorandum makes no serious attempt to square the President’s new
“policy” with the governing statutory and constitutional provisions described above or with over
two centuries of contrary practice. Instead, the Memorandum purports to justify this “policy”

based on the President’s own view that “[e]xcluding . . . illegal aliens from the apportionment
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base is more consonant with the principles of representative democracy underpinning our system
of Government.” Jd. § 2. The Memorandum also relies on the unexceptional premise that
transient visifors to a State are not included in census numbers to argue that inhabitants of a state
can be excluded based on their immigration status.

59. The President is not free to substitute his own personal judgment for those that
have already been made by the Congress that enacted 2 U.S.C. § 2a and by the framers and
ratifiers of Article I, § 2 and the Fourteenth Amendment. As explained above, the President’s
duty in preparing and transmitting the apportionment calculations to Congress is purely
ministerial. There is no room under the statutory scheme for his exercise of judgment
concerning what is most “consonant with the principles of representative democracy.” And even
if the statutory scheme permitted the President to exercise such judgment, he would of course be
restrained by the Constitution’s clear command.

D. The Memorandum is the Latest in a Series of Unlawful Attempts to Manipulate
Apportionment to Deprive Minorities of Political Power

60. The Memorandum is not the first time that this Administration has sought to
manipulate the census and apportionment process to deprive immigrants and racial and ethnic
minorities of political power. To the contrary, it is the latest in an interconnected series of
unlawful actions that this Administration has taken for that purpose.

61.  The planning for these actions predated the start of this Administration. In
August 2015, the now-deceased Republican redistricting guru Thomas B. Hofeller prepared a

secret study for a major Republican donor titled “The Use of Citizen Voting Age Population in
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Redistricting” (the “Hofeller Study”).” According to the New York Times, Hofeller had already
“achieved near-mythic status in the Republican party as the Michelangelo of gerrymandering, the
architect of partisan political maps that cemented the party’s dominance across the country.”
The Hofeller Study fortuitously came to light only after he died and his estranged daughter made
his personal storage devices available to Plaintiff Common Cause.

62.  In his study, Hofeller concluded that “[a] switch to the use of citizen voting age
population as the redistricting population base”—in lieu of total population, as presently used—
“would be advantageous to Republicans and non-Hispanic whites” and would dilute the
political power of Hispanics. Hofeller Study at 9 (emphasis added). The problem, Hofeller
explained, was that insufficient information was available to accurately determine the States’
citizen voting-age population for purposes of reapportionment. Without “add[ing] a citizenship
question to the 2020 Decennial Census form,” he concluded, such a switch would be
“functionally unworkable.” Id. at 4.

63.  Notably, the Hofeller Study addressed only the possibility of changing the
population base for state-level redistricting. This is because Hofeller knew that the Constitution
and federal law expressly require use of total population as an apportionment base at the federal
level. Even in his most ambitious private scheming, Hofeller did not imagine that the
apportionment base for the U.S. Congress could be changed.

64. When Defendant Trump was elected to the presidency in 2016, Hofeller “urg[ed]

[his] transition team to tack the [citizenship] question onto the census.” The transition staffer

* Available at hitps://www.commoncause.org/wp-content/uploads/2019/05/2015-Hofeller-Study.pdf (last
accessed July 23, 2020).

° Michael Wines, Deceased G.O.P. Strategist’s Hard Drives Reveal New Details on the Census
Citizenship Question, New York Times, May 30, 2019, available ar hitps://www nytimes.com/
2019/05/30/us/census-citizenship-question-hofeller htmi (last accessed July 23, 2020).
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with whom Hofeller spoke then discussed the issue with Defendant Ross and his advisors several
times in the early days of the Administration. Soon thereafter, Hofeller ghostwrote “the key
portion of a draft Justice Department letter” that claimed—falsely, and with no small amount of
irony—that “the [citizenship] question was needed to enforce the 1965 Voting Rights Act,” a
statute intended to protect the political power of racial and ethnic minorities.’

65. The rest is already well-known. See generally Dep’t of Commerce v. New York,
139 S. Ct. 2551 (2019). In March 2018, Defendant Ross, in his capacity as Secretary of
Commerce, announced his intent “to reinstate a question about citizenship on the 2020 decennial
census questionnaire.” Id. at 2562. Ross “stated that he was acting at the request of the [DOJ],
which sought improved data about citizen voting-age population for purposes of enforcing the
Voting Rights Act....” Id.

66. Of course, this rationale was pretextual. The real reason for Ross’s decision was
that stated by Hofeller in his 2015 study: to provide the data necessary to enable the change in
apportionment base from total population to citizen voting-age population, and thereby maximize
the political power of “Republicans and non-Hispanic whites.”

67. Shortly after Ross announced his decision, two groups of plaintiffs filed suit to
block the citizenship question. After a bench trial, a federal district court in New York ruled
(among other things) “that the Secretary’s action was arbitrary and capricious” and “based on a
pretextual rationale.” Id. at 2564. The Supreme Court granted certiorari before judgment and
affirmed, agreeing with the district court that “the Secretary’s decision must be set aside because

it rested on a pretextual basis.” /d. at 2573.

7 Wines, Deceased G.O.P. Strategist’s Hard Drives Reveal New Details on the Census Citizenship
Question, supra.
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68.  In particular, the Supreme Court found that “the [Voting Rights Act] played an
insignificant role in the decisionmaking process.” Id. at 2574. Instead, “the Secretary was
determined to reinstate a citizenship question from the time he entered office; instructed his staff
to make it happen; waited while Commerce officials explored whether another agency would
request census-based citizenship data; subsequently contacted the Attorney General himself to
ask if DOJ would make the request; and adopted the Voting Rights Act rationale late in the
process” as a “distraction” from his true, invidious motive. Id. at 2575-76.

69.  On July 5, 2019, just days after the Supreme Court rendered its decision,
President Trump admitted what the true reason for the citizenship question had always been. At
a press conference, he was asked: “What’s the reason . . . for trying to get a citizenship question
on the census?” Contrary to what the Administration had maintained in the census litigation, the
President answered: “Congress. You need it for Congress, for districting.”

70.  With the citizenship question now quashed, however, the Administration sought
another way to implement their goal of changing the apportionment base to shift political power
to “Republicans and non-Hispanic whites.” Thus, on July 11, 2019—six days after his press-
conference remarks—the President issued Executive Order 13880, titled “Collecting Information
About Citizenship Status in Connection with the Decennial Census.” 84 Fed. Reg. 33821.

71.  In that Executive Order, the President recognized that it was now “impossible . . .
to include a citizenship question on the 2020 decennial census questionnaire.” Id. Instead, as a
backup plan, the President “determined that it is imperative that all executive departments and

agencies . . . provide the [Commerce] Department the maximum assistance permissible . . . in

® Remarks by President Trump Before Marine One Departure, July 5, 2019, available at
https://www. whitehouse.gov/briefings-statements/remarks-president-trump-marine-one-departure-51/
(last accessed July 23, 2020).
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determining the number of citizens and non-citizens in the country, including by providing any
access that the Department may request to administrative records that may be useful in
accomplishing that objective.” /ld. To that end, the President “order[ed] all agencies to share
information requested by the [Commerce] Department.” Id. at 33822. He also “direct[ed] the
Department to strengthen its efforts . . . to obtain State administrative records concerning
citizenship.” Id.

72.  For the first time, the President specifically called out the importance of
“generat[ing] an estimate of the aggregate number of aliens unlawfully present in each State.”
Id. at 33823 (emphasis added). In addition, the President once again openly acknowledged the
true reason why, from the outset, his Administration had been so intently set on collecting
citizenship data: not improving enforcement of the Voting Rights Act, but rather, enabling
Hofeller’s plan to “design . . . legislative districts based on the population of voter-eligible
citizens,” rather than total population. /d. at 33823-24.

73. There is a clear through-line running through all of the above actions and
decisions: from Hofeller’s original 2015 plan to change the basis of apportionment, which
required new citizenship data; to Ross’s decision—at Hofeller’s urging—to place a citizenship
question on the census, while giving a pretextual reason to mask his true motive; to the
President’s Executive Order instructing the Commerce Department to collect citizenship data
through alternate means; to the President’s recent Memorandum purporting to unilaterally shift
the basis of congressional apportionment. All of these actions are part of an unconstitutional
concerted effort to shift political power away from racial and ethnic minorities, chiefly Latinos,

to “Republicans and non-Hispanic whites.”
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E. Plaintiffs’ Injuries as a Result of the Challenged Conduct

74. The unlawful conduct alleged herein has caused, is causing, and unless enjoined,
will cause Plaintiffs to suffer various injuries in fact.

75.  As recognized in the Hofeller Study, removing undocumented immigrants from
the apportionment base “alienat[es] Latino voters” and other voters of color, who “perceive
[such] a switch . . . as an attempt to diminish their voting strength.” Hofeller Study at 4. In
addition to inflicting alienation, it does, in fact, diminish the voting strength of these groups. See
id. at 6-7.

76.  As alleged above, many of the individual Plaintiffs are voters of color, as are
many members of the organizational Plaintiffs and many residents of the city Plaintiffs. These
include Latinos, African-Americans, Asian-Americans, and voters of other racial and ethnic
backgrounds. These voters have suffered dignitary harm as a result of Defendants’ challenged
actions. They are also certain to suffer diminished voting strength if those actions are not
enjoined.

77.  Removing undocumented immigrants from the apportionment base also dilutes
the votes and diminishes the representational rights of citizens—of all races and ethnicities—
who live in jurisdictions with an above-average number of undocumented immigrants. See
Hofeller Study at 6. As the Department of Justice has previously argued, “[i]Jt would be patently
unfair to penalize” these citizens “by depriving them of fair representation in Congress” and
diluting their voting strength merely because “a certain number of members of their community
are . . . in the class of potentially deportable aliens.” Federal Defendants’ Post-Argument Mem.

at 12, FAIR v. Klutznick, No. 79-3269 (D.D.C. filed Feb. 15, 1980).
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78.  Many of the individual Plaintiffs, many members of the organizational Plaintiffs,
and many residents of the city Plaintiffs live in areas with an above-average number of
undocumented immigrants. These persons are certain to suffer vote dilution and diminished
representational rights if Defendants’ challenged actions are not enjoined.

79. The President has already acknowledged as much. The Memorandum expressly
notes that one state—California—has “more than 2.2 million illegal aliens” and that the
exclusion of those undocumented immigrants from the apportionment base could cost California
“two or three . . . congressional seats.” Memorandum § 2. Plaintiffs Common Cause and PANA
have members residing in California whose votes would be diluted and who would lose
representation under the Memorandum’s apportionment regime.

80. By the same token, the State of New York had approximately 725,000
undocumented immigrants in 2016, a number that has likely increased since then.’ If
implemented, the Memorandum’s apportionment regime would likely result in the loss of one of
New York’s congressional seats, as each seat in New York presently corresponds to
approximately 719,000 people.' As alleged above, a number of the individual Plaintiffs reside
in New York, as do many members of Plaintiff Common Cause. Their votes would be diluted,
and they would lose representation, under the Memorandum’s apportionment regime.

81. Similarly, the State of Georgia has approximately 400,000 undocumented

immigrants—enough to potentially cost the State one congressional seat if they were not

° American Immigration Council, Fact Sheet: Immigrants in New York, https:/www.american
immigrationcouncil.org/research/immigrants-in-new-vork (last accessed July 23, 2020).

"9 2012 — 2020 Federal Representation by People per House Seat, Senate Seat, and Electors, The Green
Papers, hitps://www.thegreenpapers.com/Census10/FedRep.phtml (last accessed July 23, 2020).
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counted.''  Plaintiff City of Atlanta is located in Georgia, as are many members of Plaintiff
Common Cause. The votes of their residents and members would be diluted, and they would
lose representation, under the Memorandum’s apportionment regime.

82.  In addition, as the Department of Justice has recognized, removing undocumented
immigrants from the apportionment base “require[s]” residents of areas with an above-average
number of undocumented immigrants—including residents who are U.S. citizens—"“to assume a
greater burden of the cost of state and municipal services” merely because the President has now
“determined that a certain percentage of the residents of their community do not exist for
purposes of allocation of federal census-based fiscal assistance.” Federal Defendants’ Post-
Argument Mem. at 12, FAIR v. Klutznick, No. 79-3269 (D.D.C. filed Feb. 15, 1980).

83.  Again, many of the individual Plaintiffs, many members of the organizational
Plaintiffs, and many residents of the city Plaintiffs live in areas with an above-average number of
undocumented immigrants. These persons are certain to suffer fiscal burdens, including
increased costs of state and municipal services, if the challenged actions are not enjoined.

84. These increased costs would be felt especially acutely by the city Plamtiffs, which
must necessarily provide municipal services to citizens, documented immigrants, and
undocumented immigrants on an equal basis. See, e.g., Holt Civic Club v. Tuscaloosa, 439 U.S.
60, 74 (1978) (noting that “police, fire, and health protection” are “basic municipal services”
whose delivery to all residents is a “city’s responsibility”); Plyler, 457 U.S. 202 (holding that the

right to a free public education extends to minor undocumented immigrants).

" American Immigration Council, Fact Sheet: Immigrants in Georgia, hitps://www.

americanimmigrationcouncil. org/research/immigrants-in-georgia (last accessed July 23, 2020).
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85.  For example, the State of Georgia reportedly has the seventh-largest number of
undocumented immigrants in the United States, many of them concentrated in the city of Atlanta.
If undocumented immigrants were removed from the apportionment base, Plaintiff City of
Atlanta would have to continue to provide these municipal services to those residents without
receiving federal resources and representation commensurate with their numbers.

86.  Plaintiff PANA, moreover, would suffer certain harm to its organizational mission
if the challenged actions are not enjoined. Again, PANA’s mission centers around providing
support to immigrant communities, including foreign nationals who have resettled and continue
to seek refuge in the San Diego region. Because the San Diego region has a higher-than-average
number of undocumented immigrants, removing undocumented immigrants from the
apportionment base would reduce the federal resettlement resources directed to that region—
resources on which PANA depends to carry out its mission.

87.  Importantly, whatever figures the President transmits to Congress in January
2021, the issuance of the Memorandum is already inflicting irreparable injury on Plaintiffs. The
census count is ongoing and is not expected to conclude until the end of October.'> At this
moment, the Memorandum is causing fear and confusion among the immigrant population and
reducing the likelihood that immigrants (both documented and undocumented) will respond to

the census survey.” Unless Defendants’ actions are declared unlawful and void now, before the

> Important Dates, United States Census 2020, https://2020census.gov/en/important-dates.htm] (last
accessed July 23, 2020).

P See, e.g., Exclusion of undocumented immigrants from the Census is unconstitutional, E1 Sol Latino,
July 22, 2020, https://elsolnewsmedia.com/jim-kenney-exclusion/ (last accessed July 23, 2020) (reporting
statement of the mayor of Philadelphia that the Memorandum “appears targeted to suppress census
participation and create fear and confusion among undocumented immigrant communities”); Kendall
Ashman, President’s memo to exclude undocumented immigrants from 2020 census apportionment count,
ABC 40/29 News, July 22, 2020, htips//www 4029tv.com/article/presidentis-memo-to-exclude-
undocumented-immigrants-from-2020-census-apportionment-count/33397647# (last accessed July 23,
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conclusion of the count, the results of the census—and the consequent impact on congressional
apportionment—will be irretrievably altered. It will be too late to remedy these harms in January
2021, when President is scheduled to transmit the results of the count to Congress.

COUNT 1
Violation of U.S. Const., Art. I, § 2, cl. 3 and U.S. Const., amend. X1V, § 2

88.  Plaintiffs incorporate by reference and reallege all allegations set forth in the
preceding paragraphs.

89. As set forth above, Art. 1, § 2, cl. 3, as modified by Section 2 of the Fourteenth
Amendment, provides that “Representatives shall be apportioned among the several states
according to their respective numbers, counting the whole number of persons in each state,
excluding Indians not taxed.” U.S. Const., amend. X1V, § 2.

90.  Since the Founding, all three branches of the federal government have
consistently agreed that “the whole number of persons in each state” includes non-citizens,
irrespective of their immigration status—and, consequently, that non-citizens must be counted in

the census and included in the basis for congressional apportionment.

2020) (reporting view of Arkansas immigrant organization that “the president’s memo will potentially
scare immigrant communities from taking part” in the census count); Alexandra Watts, Charlotte Reacts
to Trump’s Proposed Census Changes, WFAE, July 22, 2020 https:/www.wfae.org/post/charlotte-reacts-
trumps-proposed-census-changes-O#stream/0 (last accessed July 23, 2020) (reporting that “{m]jembers of
North Carolina’s Latino community say those who are in the country illegally will be even more fearful
of filling out the 2020 census after President Trump released [the Memorandum]”); Trump excluding
those in US illegally from reapportionment, Adirondack Daily Enterprise, July 22, 2020,
https://www.adirondackdailyenterprise.com/news/politics/2020/07/rump-excluding-those-in-us-illegally-
from-reapportionment/ (last accessed July 23, 2020) (reporting that the Memorandum has “dr{awn] fury
and backlash from critics who alleged that it was intended to discourage participation in the [census]
survey, not only by people living in the country illegally but also by citizens who fear that participating
would expose noncitizen family members to repercussions”); Micah Danney, SPLC calls Trump census
memo  unlawful —and  unconstitutional,  Alabama Reporter, July 22, 2020, htps//
www alreporter.com/2020/07/2 2/sple-calls-trump-census-memo-unlawful-and-unconstitutional/ (last
accessed July 23, 2020) (reporting statement of the Southern Poverty Law Center that “the memo will
cause widespread confusion and deter people from participating in the census”).
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91. By purporting to exclude undocumented immigrants from the basis for
congressional apportionment, the President has violated Art. I, § 2, cl. 3 of the U.S. Constitution
and Section 2 of the Fourteenth Amendment to the U.S. Constitution.

92. These violations have caused, are causing, and unless Defendants are enjoined,

will continue to cause Plaintiffs to suffer injury-in-fact as alleged above.

Violation of Equal Protection Clause — Vote Dilution and Representational Injury
93.  Plaintiffs incorporate by reference and reallege all allegations set forth in the
preceding paragraphs.

94.  The Equal Protection Clause of the Fourteenth Amendment to the U.S.
Constitution, made applicable to the federal government via the Due Process Clause of the Fifth
Amendment, provides that the government may not “deny to any person within its jurisdiction
the equal protection of the laws.” U.S. Const., amend. XIV, § 1, cl. 2.

95.  In particular, the Equal Protection clause prohibits the government from taking
action in the apportionment process that dilutes or debases the weight of a voter’s vote based on
the happenstance of where that voter lives. See Reynolds v. Sims, 377 U.S. 533 (1964);
Wesberry v. Sanders, 376 U.S. 1 (1964).

96. By purporting to exclude undocumented immigrants from the congressional
apportionment base, Defendants have unlawfully diluted Plaintiffs” votes (or the votes of their
members and/or residents) by requiring them to live and vote in congressional districts with a
population that is higher than an equal proportion of persons as determined by the census and as
required by the Constitution. Similarly, Defendants have caused Plaintiffs (or their members

and/or residents) to suffer representational injury by forcing them to compete for their
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Representative’s limited attention and resources with an artificially high number of fellow-
constituents.
97. These violations have caused, are causing, and unless Defendants are enjoined,

will continue to cause Plaintiffs to suffer injury-in-fact as alleged above.

COUNT I
Violation of Equal Protection Clause — Invidious Discrimination
98.  Plaintiffs incorporate by reference and reallege all allegations set forth in the
preceding paragraphs.

99.  The Equal Protection Clause of the Fourteenth Amendment to the U.S.
Constitution, made applicable to the federal government via the Due Process Clause of the Fifth
Amendment, provides that the government may not “deny to any person within its jurisdiction
the equal protection of the laws.” U.S. Const., amend. XIV, § 1, cl. 2.

100. In particular, the Equal Protection Clause prohibits the government from taking
adverse action against any person on the basis of race, ethnicity, or national origin. See Flowers
v. Mississippi, 139 S. Ct. 2228 (2019). This prohibition extends to the apportionment process,
and encompasses not only “explicit racial classifications, but also . . . laws neutral on their face
but ‘unexplamable on grounds other than race.”” Miller v. Johnson, 515 U.S. 900, 905 (1995).

101. As alleged above, the President’s Memorandum is the culmination of a years-long
effort to transfer political power en masse from voters of color—chiefly, but not exclusively,
Latino voters—to “Republicans and non-Hispanic whites.” In other words, the Memorandum,
and the policy changes embodied therein, was motivated by intentional invidious discrimination
on the basis of race, ethnicity, and/or national origin.

102. These violations have caused, are causing, and unless Defendants are enjoined,

will continue to cause Plaintiffs to suffer injury-in-fact as alleged above.
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Violation of 2 U.S.C. § 2a and 13 U.S.C. § 141

103. Plaintiffs incorporate by reference and reallege all allegations set forth in the
preceding paragraphs.

104.  As set forth above, 13 U.S.C. § 141(b) requires the Secretary of Commerce to
transmit to the President “the tabulation of total population by States . . . as required for the
apportionment of Representatives in Congress.”

105.  Thereafter, 2 U.S.C. § 2a(a) requires the President to transmit to Congress “a
statement showing the whole number of persons in each State . . . as ascertained under the . . .
decennial census” and “the number of Representatives to which each State would be entitled”
applying the so-called “method of equal proportions” to that “whole number of persons.”

106. These statutes do not authorize the Secretary of Commerce to transmit to the
President any number other than the “total population by States.” Nor do they authorize the
President to transmit to Congress, or to calculate apportionment based on, any number other than
the “whole number of persons in each State . . . as ascertained under the . . . decennial census.”

107. The President’s statutory role in this calculating the apportionment figures is
purely ministerial and neither calls for, nor permits, the President’s exercise of discretion with
regard to the proper apportionment basis or the proper underlying theory of democratic
representation.

108. By purporting to require the Secretary of Commerce to transmit to the President
population figures concerning or adjusted to exclude undocumented immigrants, and by
purporting to exclude undocumented immigrants in the apportionment of congressional
representatives, the President has violated 2 U.S.C. § 2a(a) and has commanded the Secretary of

Commerce to violate 13 U.S.C. § 141(b).
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109. These violations have caused, are causing, and unless Defendants are enjoined,
will continue to cause Plaintiffs to suffer injury-in-fact as alleged above.

PRAYER FOR RELIEF

WHEREFORE, Plaintiffs pray for injunctive and declaratory relief as requested above
under 42 U.S.C. § 1983 and 28 U.S.C. § 2201(a), and more specifically pray for:

A. A declaration that the Memorandum, and the other actions challenged herein, are
unauthorized by and contrary to the Constitution and laws of the United States, and therefore are
null, void, and without force;

B. A preliminary injunction and permanent injunction halting and restraining
Defendants’ violations of the U.S. Constitution and laws of the United States alleged herein, by
ordering, among other things:

1. That Defendant Ross, Defendant U.S. Department of Commerce, and their
employees and agents (a) not transmit to the President any data regarding citizenship or
immigration status; (b) not transmit to the President any census-related data or calculation
other than the whole number of persons residing in each State, excluding Indians not
taxed; and (c) provide no support or assistance of any kind to the President in carrying
out his stated intent to exclude persons from his enumeration and apportionment
determinations on the basis of citizenship or immigration status;

2. That Defendant Trump include all of the inhabitants of each State,
excluding Indians not taxed, without respect to such inhabitants’ citizenship or
immigration status, in the enumeration and apportionment calculations that he prepares

and transmits to Congress; and
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3. That Defendant Johnson neither certify nor transmit to the States any
purported apportionment determination by the President that excludes persons from the
apportionment base on the basis of their citizenship or immigration status.

C. An award of Plaintiffs’ reasonable fees, costs, and expenses, including attorney’s
fees, pursuant to 28 U.S.C. § 2412; and

D. Such other and further relief as the Court may deem just and proper.

DATED: July 23, 2020

/s/ Daniel 5. Ruzumna
Daniel S. Ruzumna (D.C. Bar No. 450040)

BONDURANT MIXSON & ELMORE LLP
EMMET J. BONDURANT*

1201 West Peachtree Street NW

Suite 3900

Atlanta, GA 30309

Telephone: (404) 881-4100

Fax: (404) 881-4111

bondurant@bmelaw.com

PATTERSON BELKNAP WEBB & TYLER LLP
GREGORY L. DISKANT*

DANIEL S. RUZUMNA (D.C. Bar No. 450040)
ARON FISCHER*

JONAH M. KNOBLER*

1133 Avenue of the Americas

New York, NY 10036

Telephone: (212) 336-2000

Fax: (212) 336-2222

gldiskant@pbwt.com

Attorneys for Plaintiffs
* pro hac vice application forthcoming

McDERMOTT WILL & EMERY
MICHAEL B. KIMBERLY (D.C. Bar No. 991549)
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500 North Capitol Street, NW
Washington, D.C. 20001
Telephone: (202) 756-8000
Fax: (202) 756-8087
mkimberly@mwe.com

Attorney for the Individual and Organizational
Plaintiffs
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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK

STATE OF NEW YORK, STATE OF
COLORADO, STATE OF
CONNECTICUT, STATE OF
DELAWARE, DISTRICT OF
COLUMBIA, STATE OF HAWAI‘],
STATE OF ILLINOIS, STATE OF
MARYLAND, COMMONWEALTH
OF MASSACHUSETTS, STATE OF
MICHIGAN, STATE OF
MINNESOTA, STATE OF NEVADA
STATE OF NEW JERSEY, STATE
OF NEW MEXICO, STATE OF
NORTH CAROLINA, STATE OF
OREGON, COMMONWEALTH OF
PENNSYLVANIA, STATE OF
RHODE ISLAND, STATE OF
VERMONT, COMMONWEALTH
OF VIRGINIA, STATE OF
WASHINGTON; CITY OF
CENTRAL FALLS, CITY OF
CHICAGO, CITY OF COLUMBUS,
CITY OF NEW YORK, CITY OF
PHILADELPHIA, CITY OF
PHOENIX, CITY OF PITTSBURGH,
CITY OF PROVIDENCE, CITY AND
COUNTY OF SAN FRANCISCO,
CITY OF SEATTLE; CAMERON
COUNTY, EL PASO COUNTY,
HIDALGO COUNTY, and
MONTEREY COUNTY,

2

Plaintiffs,
V.

DONALD J. TRUMP, in his official
capacity as President of the United
States; UNITED STATES
DEPARTMENT OF COMMERCE;
WILBUR L. ROSS, JR., in his official
capacity as Secretary of Commerce;
BUREAU OF THE CENSUS; and

20 Civ.

COMPLAINT FOR DECLARATORY
AND INJUNCTIVE RELIEF
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STEVEN DILLINGHAM, in his
official capacity as Director of the
United States Census Bureau,

Defendants.

INTRODUCTION

1. This lawsuit challenges President Donald J. Trump’s blatant disregard of an
unambiguous constitutional command. The Fourteenth Amendment provides that
“Representatives shall be apportioned among the several States according to their respective
numbers, counting the whole number of persons in each State, excluding Indians not taxed.”
U.S. Const. amend. XIV, § 2. The Framers of the Fourteenth Amendment deliberately chose the
phrase “whole number of persons” to refer to all persons living in each State—including the
“entire immigrant population not naturalized.” Cong. Globe, 39th Cong., 1st Sess. 432 (1866)
(Rep. John Bingham).

2. For 150 years—since the United States recognized the whole personhood of those
formerly bound in slavery—the unambiguous requirement that all persons be counted for
apportionment purposes, regardless of immigration status, has been respected by every executive
official, every cabinet officer, and every President.

3. Until now. On July 21, 2020, President Trump issued a “Memorandum on
Excluding Illegal Aliens From the Apportionment Base Following the 2020 Census.” 85 Fed.
Reg. 44,679 (July 23, 2020) (attached as Ex. 1). For the first time in our history, the
Memorandum announces a “policy of the United States to exclude from the apportionment base
aliens who are not in a lawful immigration status.” /d. at 44,680. It directs the Secretary of

Commerce to provide the President with information to carry out this policy. And it declares the
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President’s intent to make a determination of the “whole number of persons in each State” that
will in fact exclude the undocumented immigrants he has targeted throughout his administration.

4. The President’s new policy and any actions Defendants take to implement it
unequivocally violate the Fourteenth Amendment. The constitutional mandate to base
apportionment on “the whole number of persons in each State” could hardly be clearer, and the
Supreme Court has long recognized that undocumented immigrants are “persons” under the
Fourteenth Amendment, Plyler v. Doe, 457 U.S. 202,210 (1982). The Memorandum’s open
disregard of the Constitution’s plain text is reason enough to invalidate it and to prevent
Defendants from taking steps to carry out its unlawful policy.

5. But Defendants’ decision to exclude undocumented immigrants from
apportionment also violates the Constitution and federal statutes in multiple additional ways.
Defendants’ decision unlawfully discriminates against Hispanics and immigrant communities of
color in violation of the Due Process Clause of the Fifth Amendment. By explicitly targeting
and punishing States that refuse to assist in this administration’s enforcement of federal
immigration law, Defendants’ decision violates the Tenth Amendment. And Defendants’
decision to exclude undocumented immigrants from apportionment—as well as any action they
take to implement or further that decision—is both contrary to law and arbitrary and capricious,
in violation of the Administrative Procedure Act.

6. Defendants’ decision harms Plaintiffs’ sovereign, quasi-sovereign, economic, and
proprietary interests. If Defendants succeed in excluding undocumented immigrants from
apportionment, some Plaintiffs will suffer severe injury to their most basic rights under our
Constitution’s representational form of government: they will improperly lose one or more

Members in the House of Representatives and one or more corresponding electors in the
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Electoral College. And removing undocumented immigrants from the apportionment base will
further harm Plaintiffs by, for example, undermining their ability to conduct congressional and
state-level redistricting, depriving them of critical federal funding, and eroding the quality of
census data on which they rely to perform essential government functions.

7. Plaintiffs the State of New York, State of Colorado, State of Connecticut, State of
Delaware, District of Columbia, State of Hawai ‘i, State of lllinois, State of Maryland,
Commonwealth of Massachusetts, State of Michigan, State of Minnesota, State of Nevada, State
of New Jersey, State of New Mexico, State of North Carolina, State of Oregon, Commonwealth
of Pennsylvania, State of Rhode Island, State of Vermont, Commonwealth of Virginia, State of
Washington, City of Central Falls, City of Chicago, City of Columbus, City of New York, City
of Philadelphia, City of Phoenix, City of Pittsburgh, City of Providence, City and County of San
Francisco, City of Seattle, Cameron County, El Paso County, Hidalgo County, and Monterey
County therefore bring this action seeking declaratory and injunctive relief to hold Defendants to
their obligation to base apportionment on “the whole number of persons in each State” and to

forbid them from excluding undocumented immigrants—or any other person—ifrom the

apportionment base.
JURISDICTION AND VENUE
8. The Court has subject matter jurisdiction pursuant to 28 U.S.C. §§ 1331 and
2201(a).
9. Declaratory and injunctive relief is sought as authorized in 28 U.S.C. §§ 2201 and
2202.

10.  Venue is proper in this judicial district under 28 U.S.C. §§ 1391(b)(2) and (e)(1).
Defendants are United States agencies or officers sued in their official capacities. Plaintiffs the

State of New York and the City of New York are residents of this judicial district, and a
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substantial part of the events or omissions giving rise to this Complaint occurred and are
continuing to occur within the Southern District of New York.

PARTIES

11, Plaintiff the State of New York, represented by and through its Attorney General,
is a sovereign state of the United States of America. The Attorney General is New York State’s
chief law enforcement officer and is authorized under N.Y. Executive Law § 63 to pursue this
action.

12.  Plaintiff the State of Colorado is a sovereign state of the United States of
America. The State of Colorado brings this action by and through its Attorney General, Philip J.
Weiser. The Attorney General has authority to represent the state, its departments, and its
agencies, and “shall appear for the state and prosecute and defend all actions and proceedings,
civil and criminal, in which the state is a party.” Colo. Rev. Stat. § 24-31-101.

13.  Plaintiff the State of Connecticut, represented by and through its Attorney
General, William Tong, is a sovereign state of the United States of America. The Attorney
General brings this action as the state’s chief civil legal officer under Conn. Gen. Stat. § 3-124 er
seq.

14.  Plaintiff the State of Delaware is represented by and through its Attorney General
Kathleen Jennings, and is a sovereign state of the United States of America. Attorney General
Jennings is Delaware’s chief law enforcement officer, see Del. Const., art. 111, and 1s authorized
to pursue this action under 29 Del. Code § 2504.

15.  Plaintiff the District of Columbia is a municipal corporation empowered to sue
and be sued, and is the local government for the territory constituting the permanent seat of the
federal government. The District brings this case through the Attorney General for the District

of Columbia, who is the chief legal officer for the District and possesses all powers afforded the
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Attorney General by the common and statutory law of the District. The Attorney General is
responsible for upholding the public interest and has the authority to file civil actions in order to
protect the public interest. D.C. Code § 1-301.81.

16.  Plaintiff the State of Hawai‘i, represented by and through its Attorney General, is
a sovereign state of the United States of America. Attorney General Clare E. Connors is the
chief legal officer of the State of Hawai‘1 and is authorized to appear, personally or by deputy, on
behalf of the state in all courts and in all cases in which the state is a party. Haw. Const. art. V,

§ 6; Haw. Rev. Stat. Chapter 28; Haw. Rev. Stat. § 26-7.

17.  Plaintiff the State of Illinois, represented by and through its Attorney General,
Kwame Raoul, is a sovereign state of the United States of America. The Attorney General is
Mlinois’s chief law enforcement officer and is authorized under 15 ILCS 205/4 to pursue this
action.

18.  Plaintiff the State of Maryland, by and through its Attorney General, Brian E.
Frosh, is a sovereign state of the United States of America. The Attorney General is Maryland’s
chief legal officer with general charge, supervision, and direction of the State’s legal business.
The Attorney General’s powers and duties include acting on behalf of the State and the people of
Maryland in the federal courts on matters of public concern. Under the Constitution of
Maryland, and as directed by the Maryland General Assembly, the Attorney General has the
authority to file suit to challenge action by the federal government that threatens the public
interest and welfare of Maryland residents. Md. Const. art. V, § 3(a)(2); 2017 Md. Laws, Joint

Resolution 1.
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19.  Plaintiff the Commonwealth of Massachusetts, represented by and through its
Attorney General, is a sovereign state of the United States of America. The Attorney General is
authorized to pursue this action under Mass. Gen. Laws ch. 12, §§ 3 and 10.

20.  Plaintiff the State of Michigan, represented by and through its Attorney General,
is a sovereign state of the United States of America. The Attorney General is Michigan’s chief
law enforcement officer and 1s authorized under Michigan law, Mich. Comp. Laws §§ 14.28 and
14.29, to pursue this action.

21.  Plaintiff the State of Minnesota, represented by and through its Attorney General,
is a sovereign state of the United States of America. The Attorney General is Minnesota’s chief
legal officer and is authorized to pursue this action on behalf of the State. Minn. Stat. § 8.01.

22.  Plaintiff the State of Nevada, represented by and through its Attorney General, is
a sovereign state of the United States of America. Attorney General Aaron D. Ford is the chief
legal officer of the State of Nevada and has the authority to commence actions in federal court to
protect the interests of Nevada. Nev. Rev. Stat. § 228.170. Governor Stephen F. Sisolak is the
chief executive officer of the State of Nevada. The Governor is responsible for overseeing the
operations of the State and ensuring that its laws are faithfully executed. Nev. Const., art. 5, § 1.

23.  Plaintiff the State of New Jersey, represented by and through its Attorney General
Gurbir S. Grewal, is a sovereign state of the United States of America. The Attorney General 1s
New Jersey’s chief legal officer and is authorized to pursue this action on behalf of the State.
See N J. Stat. Ann. § 52:17A-4(e), (g).

24.  Plaintiff the State of New Mexico, represented by and through its Attorney

General Hector Balderas, is a sovereign state of the United States of America. The Attorney
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General is authorized to bring an action on behalf of New Mexico in any court when, in his
judgment, the interests of the State so require, N.M. Stat. Ann. § 8-5-2.

25.  Plaintiff the State of North Carolina, represented by and through Attorney General
Joshua H. Stein, is a sovereign state of the United States of America. The Attorney General is
the State of North Carolina’s chief law enforcement officer and brings this challenge pursuant to
his independent constitutional, statutory, and common-law authority.

26.  Plaintiff the State of Oregon, acting by and through the Attorney General of
Oregon, Ellen F. Rosenblum, is a sovereign state of the United States of America. The Attorney
General 1s the chief law officer of Oregon and 1s empowered to bring this action on behalf of the
State of Oregon, the Governor, and the affected state agencies under Or. Rev. Stat. §§ 180.060,
180.210, and 180.220.

27.  Plaintiff the Commonwealth of Pennsylvania is a sovereign state of the United
States of America. This action is brought on behalf of the Commonwealth by Attorney General
Josh Shapiro, the “chief law officer of the Commonwealth.” Pa. Const. art. IV, § 4.1. Attorney
General Shapiro brings this action on behalf of the Commonwealth pursuant to his statutory
authority under 71 Pa. Stat. § 732-204.

28.  Plaintiff the State of Rhode Island, represented by and through its Attorney
General, is a sovereign state of the United States. Attorney General Peter F. Neronha is the chief
legal advisor to the State of Rhode Island and is authorized to pursue this action pursuant to his
constitutional, statutory, and common law authority. R.1. Const. art. IX § 12, R.1. Gen. Laws
§§ 42-9-1 et seq.

29.  Plaintiff the State of Vermont, represented by and through its Attorney General,

Thomas J. Donovan, is a sovereign state in the United States of America. The Attorney General
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is the state’s chief law enforcement officer and is authorized to pursue this action pursuant to Vt.
Stat. Ann. tit. 3, §§ 152 and 157.

30.  Plaintiff the Commonwealth of Virginia brings this action by and through its
Attorney General, Mark R. Herring. The Attorney General has the authority to represent the
Commonwealth, its departments, and its agencies in “all civil litigation in which any of them are
interested.” Va. Code Ann. § 2.2-507(A).

31.  Plaintiff the State of Washington, represented by and through its Attorney
General, Robert W. Ferguson, is a sovereign state of the United States of America. The Attorney
General 1s the chief legal adviser to the State of Washington and is authorized to pursue this
action pursuant to RCW 43.10.030. The Attorney General’s powers and duties include acting in
federal court on matters of public concern.

32.  Plaintiff the City of Central Falls is a municipal corporation organized pursuant to
the laws of the State of Rhode Island.

33.  Plaintiff the City of Chicago is a municipal corporation and home rule unit
organized and existing under the constitution and laws of the State of Illinois.

34.  Plaintiff the City of Columbus is a municipal corporation and home rule unit
organized and existing under the constitution and laws of the State of Ohio and the City’s Home
Rule Charter.

35.  Plaintiff the City of New York is a municipal corporation organized pursuant to
the laws of the State of New York. New York City is a political subdivision of the State and
derives its powers through the New York State Constitution, New York State laws, and the New

York City Charter. New York City is the largest city in the United States by population.
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36.  Plaintiff the City of Philadelphia is a municipal corporation organized pursuant to
the laws of the Commonwealth of Pennsylvania. The City is a political subdivision of the
Commonwealth with powers derived from the Pennsylvania Constitution, Commonwealth law,
and the City’s Home Rule Charter.

37.  Plaintiff the City of Phoenix is a municipal corporation organized pursuant to the
laws of the State of Arizona.

38.  Plaintiff the City of Pittsburgh is a municipal corporation organized pursuant to
the laws of the Commonwealth of Pennsylvania. The City is a political subdivision of the
Commonwealth with powers derived from the Pennsylvania Constitution, Commonwealth law,
and the City’s Home Rule Charter.

39.  Plaintiff the City of Providence is a municipal corporation organized pursuant to
the laws of the State of Rhode Island.

40.  Plaintiff the City and County of San Francisco, represented by and through its
City Attorney, is a municipal corporation organized and existing under and by virtue of the laws
of the State of California, and is a charter city and county.

41.  Plaintiff the City of Seattle is a first-class charter city, incorporated under the laws
of the State of Washington, empowered to sue and be sued, and represented by and through its
elected City Attorney, Peter S. Holmes.

42.  Plaintiff Cameron County, Texas is a political subdivision of the State of Texas.

43.  Plaintiff El Paso County, Texas is a political subdivision of the State of Texas.

44.  Plaintiff Hidalgo County, Texas is a political subdivision of the State of Texas.

45.  Plaintiff Monterey County, California is a political subdivision of the State of

California.
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46.  Plaintiffs are aggrieved by Defendants’ decision and conduct and have standing to
bring this action because Defendants’ decision and actions to exclude undocumented immigrants
from the apportionment base harm Plaintiffs’ sovereign, quasi-sovereign, economic, and
proprietary interests and will continue to cause injury unless and until the challenged decision
and conduct are enjoined.

47.  Defendant Donald J. Trump is the President of the United States. He is
responsible for the actions and decisions that are being challenged by Plaintiffs in this action and
is sued in his official capacity.

48.  Defendant the United States Department of Commerce is a cabinet agency within
the executive branch of the United States government. The Commerce Department is
responsible for planning, designing, and implementing the 2020 Census. 13 U.S.C. § 4.

49.  Defendant Wilbur L. Ross, Jr. is the Secretary of Commerce. He is responsible
for overseeing the Census Bureau, conducting the decennial census of the population, and
reporting to the President the tabulation of total population by States for the apportionment of
Representatives in Congress. 13 U.S.C. § 141. He is sued in his official capacity.

50.  Defendant Bureau of the Census is an agency within, and under the jurisdiction
of, the Department of Commerce. 13 U.S.C. § 2. The Census Bureau is responsible for planning
and administering the decennial census.

51.  Defendant Steven Dillingham is Director of the Census Bureau. He is sued in his

official capacity.

11

BC-DOC-0000006438



Case 1:20-cv-05770 Document 1 Filed 07/24/20 Page 12 of 49

ALLEGATIONS
L Constitutional and statutory background.
A, The Constitution requires apportioning Members of the House of

Representatives among the States based on the total number of persons living
in each State.

52. The Constitution requires that the Members of the House of Representatives
“shall be apportioned among the several States according to their respective numbers, counting
the whole number of persons in each State, excluding Indians not taxed.” U.S. Const. amend.
X1V, § 2;seeid. art. 1, § 2, cl. 3.

53. The number of Representatives apportioned to each State, along with the two
Senators given to each State, determines the allocation among the States of electors in the
Electoral College. Id. art. 11, § 1, cl. 2; see also 3 U.S.C. § 3.

54. To apportion Representatives among the States properly (and ultimately to
allocate electors among the States properly) the Constitution requires an “actual Enumeration” of
the total population every ten years, id. art. I, § 2, cl. 3.

55. “By its terms, therefore, the Constitution mandates that every ten years the federal
government endeavor to count every single person residing in the United States, whether citizen
or noncitizen, whether living here with legal status or without,” and to use that enumeration of
the total population “to apportion Representatives among the states.” New York v. Dep’t of
Commerce, 351 F. Supp. 3d 502, 514 (S.D.N.Y. 2019).

56.  More than two hundred years of history, practice, and judicial and administrative
precedents establish that the apportionment of Representatives must be based on all persons
living in each State, regardless of their citizenship or immigration status.

57.  During the country’s founding, the Framers debated the proper basis on which to
apportion Representatives and declared that Representatives “shall be apportioned among the

12
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several States which may be included within this Union, according to their respective Numbers.”
U.S. Const. art. I, § 2, cl. 3 (emphasis added). The Framers repeatedly made clear that the basis
for apportionment of Representatives was thus all persons. For example, as James Madison
explained in 1788, the “fundamental principle of the proposed constitution” ensured that “the
aggregate number of representatives allotted to the several states, is to be . . . founded on the
aggregate number of inhabitants.” The Federalist No. 54, p. 284 (G. Carey & J. McClellan eds.
2001).

58.  The original Apportionment Clause provided for only two exceptions to the use of
total population for apportionment. First, “Indians not taxed” were excluded from the
apportionment base. U.S. Const. art. I, § 2, cl. 1, § 3. Second, slaves were counted as only
three-fifth of a person. /d. No other exceptions were provided, making clear that all other
persons living in the United States needed to be counted by the decennial enumeration and
included in the apportionment base.

59.  When debating what is now the Fourteenth Amendment, Congress reconsidered
the proper basis for apportioning House seats among the States and reaffirmed that
apportionment must be based on all persons living in each State—citizens and noncitizens alike.
The Framers of the Fourteenth Amendment rejected numerous proposals to change the basis of
apportionment from total population to voter population. See, e.g., Cong. Globe, 39th Cong., 1st
Sess. 10 (1865) (proposal to apportion representatives among the States “according to their
respective legal voters™).

60.  Instead, the Framers amended the Constitution to remove the provision that
counted slaves as three-fifths of a person and declared that apportionment of Representatives

must be based on the “whole number of persons in each State.” U.S. Const. amend. X1V, § 2.
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As the Fourteenth Amendment’s Framers explained, “numbers,” i.e., all persons living in each
State, is “the most just and satisfactory basis, and this is the principle upon which the
Constitution itself was originally framed, that the basis of representation should depend upon
numbers; and such . . . is the safest and most secure principle upon which the Government can
rest. Numbers, not voters; numbers, not property; this is the theory of the Constitution.” Cong.
Globe, 39th Cong., 1st Sess. 2767 (1866) (Jacob Howard).

61.  Basing apportionment on all persons, the Framers further emphasized, ensured
that each State’s representation in the House reflected all persons regardless of whether they
could then vote, including women, children, and the “entire immigrant population not
naturalized.” Id. at 432 (Rep. John Bingham); see, e.g., id. at 411 (representation based on
number of voters improperly “takes from the basis of representation all unnaturalized foreigners”
(Rep. Burton Cook)).

62. Since 1790, in accordance with the Constitution’s express requirement to base
apportionment on all persons living in each State, the decennial actual enumeration has always
counted all persons living in the United States based on where they “usually reside[].” See
Census Act of 1790, § 5, 1 Stat. 101 (1790); 2020 Decennial Census Residence Rule and
Residence Situations, 80 Fed. Reg, 28,950, 28,950 (May 20, 2015) (“The Census Act of 1790
established the concept of “usual residence’ as the main principle in determining where people
are to be counted. This concept has been followed in all subsequent censuses.”).

63. Under the Census Bureau’s well-settled practice and a final rule that it
promulgated pursuant to notice-and-comment rulemaking for the 2020 Census, usual residence
means the place where a person lives and sleeps most of the time. See Final 2020 Census

Residence Criteria and Residence Situations, 83 Fed. Reg. 5525, 5533 (Feb. 8, 2018).
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64.  Accordingly, the decennial enumeration and apportionment base includes all
noncitizens who live and sleep most of the time in the United States, regardless of their place of
citizenship or immigration status. See, e.g., id. The enumeration likewise counts noncitizens

2% L

who are “members of the diplomatic community” “at the embassy, consulate, United Nations’
facility, or other residences where diplomats live.” /d.

65. By contrast, noncitizens who are temporarily visiting the United States, such as on
a vacation or business trip, are not included in the decennial enumeration and apportionment
base because they do not live and sleep most of the time in the United States. See, e.g., id.

66. The millions of undocumented immigrants who do live in the United States have
an established presence here. These immigrants have moved to the United States, and they are
members of their state and local communities.

67.  For example, the Migration Policy Institute has estimated, based on data from
2012 to 2016, that more than nine million undocumented immigrants have lived in the United
States for five years or more. The Migration Policy Institute estimated that more than seven
million undocumented immigrants have lived in this country for ten years or more, and that
nearly four million undocumented immigrants have lived here for twenty years or more. !

68.  Undocumented immigrants residing here both contribute to and participate in their

communities and in many public programs. For example, millions of undocumented immigrants

! Migration Policy Institute, Profile of the Unauthorized Population: United States,
https://www.migrationpolicy.org/data/unauthorized-immigrant-population/state/US.
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work here and pay taxes.? Many undocumented immigrants live here with their family members,
including children who are United States citizens .’

69.  Based on the Constitution’s text, more than two centuries of history, and well-
settled census practice, the Supreme Court and other courts have repeatedly made clear that the
Fourteenth Amendment requires apportionment of Representatives based on the total number of
all persons living in each State. See, e.g., Wesberry v. Sanders, 376 U.S. 1, 10-18 (1964);
Evenwel v. Abbott, 136 S. Ct. 1120, 1127-29 (2016). Courts have also repeatedly determined
that the “whole number of persons” used to apportion Representatives includes all noncitizens
who are living in the United States regardless of their immigration status. See, e.g., I'ed 'n for
Am. Immigration Reform v. Klutznick, 486 F. Supp. 564, 576-78 (D.D.C. 1980) (three-judge
court).

70. The federal government, and several of the Defendants here, have conceded that
the decennial enumeration that constitutes the apportionment base must count all persons living
in the United States.

71.  For example, on March 14, 2019, Secretary Ross testified under oath during a

congressional committee hearing, stating “The constitutional mandate, sir, for the census is to try

2 See, e.g., Jens Manuel Krogstad et al., Pew Research Center, 5 facts about illegal immigration
in the U.S. (June 12, 2019), https://www.pewresearch.org/fact-tank/2019/06/12/5-facts-about-
illegal-immigration-in-the-u-s (estimating that in 2017, the United States’ civilian workforce
included 7.6 million undocumented immigrants); American Immigration Council, Adding Up the
Billions in Tax Dollars Paid by Undocumented Immigrants 1,
https://www.americanimmigrationcouncil.org/sites/default/files/research/adding up_the billions
_in_tax_dollars_paid by undocumented immigrants.pdf; Hunter Hallman, Bipartisan Policy
Center, How do Undocumented Immigrants Pay Federal Taxes? An Explainer (Mar. 28, 2018),
https://bipartisanpolicy.org/blog/how-do-undocumented-immigrants-pay-federal-taxes-an-
explainer/.

3 Migration Policy Institute, supra (estimating that more than 3 million undocumented
immigrants over the age of 15 resided with a citizen child under the age of 18).
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to count every person residing in the U.S. at their place of residence on the dates when the
census is conducted.” Hearing Before the H. Comm. on Oversight & Reform, 116th Cong. 31
(Mar. 14, 2019) (emphasis added). Secretary Ross further testified that “the Department of
Commerce is fully committed to administering as complete and accurate decennial census as we
can. We intend to try to count every person taking all necessary actions to do so.” Id. (emphasis
added).

72.  During a congressional committee hearing in February 2020, Census Bureau
Director Dillingham stated that the Bureau will “count everyone, wherever they are living,”
including undocumented immigrants. Hearing Before the H. Comm. on Oversight & Reform,
116th Cong. 12 (Feb. 12, 2020) (emphasis added).

73. The federal government has repeatedly argued that excluding undocumented
immigrants from the decennial enumeration or the apportionment base violates the Constitution
and applicable statutes. For example, in Federation for American Immigration Reform v.
Klutznick, the government urged a district court to reject claims demanding exclusion of
undocumented immigrants from the “whole number of persons” that constitutes the
apportionment base. The government explained that “the plain language of the Constitution, as
well as the intent of its framers, establishes that a// inhabitants, including illegal aliens, must be
enumerated for the purpose of apportioning Representatives.”

74.  Similarly, the Department of Justice’s Office of Legislative Affairs has opined

that the Constitution requires inclusion of undocumented immigrants in the decennial

4 Defs.” Mem. of Points & Authorities in Support of Mot. to Dismiss or for Summary Judgment,
No. 79-3269 (D.D.C.), reprinted in 1980 Census: Counting Illegal Aliens, Hr’gs Before the S.
Subcomm. on Energy, Nuclear Proliferation and Federal Services, 96th Cong. 125-156 (1980).
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enumeration that constitutes the apportionment base. See, e.g., Letter from Carol T. Crawford,
Assistant Attorney General, to Senator Jeff Bingham (Sept. 22, 1989).

75. The population count derived from the census is used not only to apportion
representatives and ultimately electors “but also to allocate federal funds to the States and to
draw electoral districts.” Dep 't of Commerce v. New York, 139 S. Ct. 2551, 2561 (2019).

76.  For these reasons, the “decennial enumeration of the population is one of the most
critical constitutional functions our Federal Government performs.” Pub. L. No. 105-119,

§ 209(a)(5), 111 Stat. 2440, 2481 (1997).

B. The Census Act requires that the total population count used for
congressional apportionment include all persons living in the United States.

77.  The Constitution provides that an “actual Enumeration shall be made” every ten
years “in such manner as [Congress] shall direct by law.” U.S. Const. art. I, § 2. Congress has
exercised its authority over the census by enacting various statutory provisions (“Census Act”).

78. Congress has assigned the responsibility of conducting the decennial enumeration
to the Secretary of Commerce, and the Secretary may delegate authority for establishing
procedures to conduct the census to the Census Bureau. 13 US.C. §§ 2,4, 141.

79. The Census Act requires that the decennial census be taken on April 1, 2020, the
“decennial census date.” 13 U.S.C. § 141(a). The Secretary of Commerce has no discretion to
delay the decennial census date under the Census Act. /d.

80.  Within nine months of the decennial census date, i.e., by January 1, 2021, the
Secretary of Commerce must report to the President “[t]he tabulation of total population by
States” that is “required for the apportionment of Representatives in Congress among the several

States.” Id. § 141(b).
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81. Then, between January 3 and January 8, 2021, the President must transmit to
Congress “a statement showing the whole number of persons in each State, excluding Indians not
taxed, as ascertained under the . . . decennial census of the population, and the number of
Representatives to which each State would be entitled under an apportionment of the then
existing number of Representatives by the method known as the method of equal proportions, no
State to receive less than one Member.” 2 U.S.C. § 2a(a).

82.  Within fifteen days of receiving the President’s statement, the Clerk of the House
of Representatives must transmit “to the executive of each State a certificate of the number of
Representatives to which such State is entitled.” Id. § 2a(b).

I1. Defendants’ unlawful attempt to add a citizenship question to the decennial census.

83.  Defendants’ decision and actions to exclude undocumented immigrants from the
apportionment base are directly related to Secretary Ross’s earlier and unlawful attempt to alter
the decennial census that provides the apportionment count by adding a question inquiring about
citizenship status.

84. On March 26, 2018, Secretary Ross directed the Census Bureau to use the 2020
Census to demand information on the citizenship status of every resident in the country.’
Secretary Ross stated that he had decided to add the citizenship question because doing so was
“necessary to provide complete and accurate data” that would aid enforcement of the Voting

Rights Act (VRA) by the Department of Justice.

> Memorandum from Sec’y of Commerce Wilbur Ross to Under Sec’y of Commerce for Econ.
Aftairs Karen Dunn Kelley, Reinstatement of a Citizenship Question on the 2020 Decennial
Census Questionnaire 7 (Mar. 26, 2018), https://www.commerce.gov/sites/commerce.gov/files”
/2018-03-26_2.pdf.
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85.  Many of the plaintiffs here filed a lawsuit challenging the addition of the
citizenship question as, among other things, arbitrary and capricious and contrary to law, in
violation of the Administrative Procedure Act, 5 U.S.C. § 706(2). See Second Am. Compl., New
Yorkv. U.S. Dep’t of Commerce, No. 18-cv-2921, Doc. No. 210 (S.D.N.Y. filed July 23, 2018).

86.  After an eight-day bench trial, the United States District Court for the Southern
District of New York vacated Secretary Ross’s decision to add a citizenship question to the 2020
census questionnaire. New York, 351 F. Supp. 3d at 679. In so ruling, the court concluded that
the plaintiffs had standing to sue because the inclusion of a citizenship question would deter
participation in the census by households with a noncitizen and lead to a differential undercount
of noncitizens and Hispanics that would concretely harm plaintiffs in various ways. /d. at 578-
593. For example, the court found that adding a citizenship question would cause some plaintiffs
to lose congressional seats, impair state and local redistricting efforts that rely on census
numbers, harm the quality and accuracy of census data, and reduce federal funding to plaintiffs’
jurisdictions. /d. at 593-98, 607-15.

87. The court also determined that Secretary Ross’s decision violated the
Administrative Procedure Act for several reasons, including because his rationale for adding the
citizenship question was pretextual. Id. at 660-64. As the court explained, the evidence was
“clear that Secretary Ross’s rationale was pretextual-—that is, that the real reason for his decision
[to add the citizenship question] was something other than the sole reason he put forward in his
Memorandum, namely enhancement of DOJ’s VRA enforcement efforts.” /d. at 660. The court
noted that it was “unable to determine—based on the existing record, at least—what Secretary

Ross’s real reasons for adding the citizenship question were.” Id. at 569-70.
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88. The Supreme Court granted certiorari before judgment and affirmed, in relevant
part, the district court’s final judgment setting aside the Secretary’s decision to add a citizenship
question. The Supreme Court held that “the Secretary’s decision must be set aside because it
rested on a pretextual basis.” Dep’t of Commerce, 139 S. Ct. at 2573. The Court reasoned that
the Secretary’s decision “cannot be adequately explained in terms of DOJ’s request for improved
citizenship data to better enforce the VRA” because there was “a significant mismatch between
the decision the Secretary made and the rationale he provided.” Id. at 2575. In short, Secretary
Ross’s “VRA enforcement rationale—the sole stated reason—seems to have been contrived.”
Id.

89.  After the Supreme Court remanded the case to the district court, the court entered
a permanent injunction that enjoined the defendants “from including a citizenship question on
the 2020 decennial census questionnaire; from delaying the process of printing the 2020
decennial census questionnaire after June 30, 2019 for the purpose of including a citizenship
question; and from asking persons about citizenship status on the 2020 census questionnaire or
otherwise asking a citizenship question as part of the 2020 decennial census.” Order, New York
v. Dep’t of Commerce, No. 18-cv-2921, Doc. No. 634 (S.D.N.Y. July 16, 2019).

90. On July 11, 2019, President Trump issued an Executive Order to “ensure that
accurate citizenship data is compiled in connection with the census” notwithstanding the
Supreme Court’s decision and the district court’s order precluding the use of a citizenship
question in the 2020 Census. Collecting Information About Citizenship Status in Connection
with the Decennial Census, Exec. Order 13,880, § 1, 84 Fed. Reg. 33,821, 33,821 (July 16,

2019).
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91. To achieve that goal, President Trump directed all executive departments and
agencies to provide to the Department of Commerce “the maximum assistance permissible,
consistent with law, in determining the number of citizens and noncitizens in the country.” /d.

92.  In a public statement accompanying the issuance of the Executive Order, given
from the White House’s Rose Garden, President Trump made clear that the federal government
would not be “backing down on our effort to determine the citizenship status of the United States
population.” President Donald Trump, Remarks by President Trump on Citizenship and the
Census (July 19, 2018), https://www.whitehouse.gov/briefings-statements/remarks-president-
trump-citizenship-census/. President Trump stated that “[t]here used to be a time when you
could proudly declare, ‘I am a citizen of the United States.” Now they’re trying to erase the very
existence of a very important word and a very important thing: citizenship.” Id.

93.  President Trump further stated that, pursuant to the Executive Order, the federal
government will be taking steps “to ensure that citizenship is counted so that we know how many
citizens we have in the United States.” /d.

HI.  The July 21, 2020 Memorandum directing exclusion of undocumented immigrants
from the apportionment count.

94.  Recent events have now laid bare the real reasons driving Secretary Ross’s
decision to add a citizenship question to the 2020 Census: to exclude undocumented persons
from the “whole number of persons” that constitutes the apportionment base and to discriminate
against Hispanics and noncitizens.

95. On July 21, 2020, President Trump issued a memorandum (i) declaring that
undocumented immigrants will be excluded from the “whole number of persons in each State”
enumerated by the 2020 Census and used to apportion the number of Representatives to each

State, and (i1) directing the Secretary to take “all appropriate action” to provide the President
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with information to exclude undocumented immigrants from the apportionment base.
Memorandum on Excluding lllegal Aliens From the Apportionment Base Following the 2020
Census, 85 Fed. Reg. 44,679 (July 23, 2020) (attached as Ex. 1).

96. The Memorandum declares that “[f]or the purpose of the reapportionment of
Representatives following the 2020 Census, it is the policy of the United States to exclude from
the apportionment base aliens who are not in a lawful immigration status under the Immigration
and Nationality Act, as amended (8 U.S.C. 1101 et seq.), to the maximum extent feasible.” Id. at
44.680.

97. The Memorandum asserts that the Executive branch has purported “discretion” to
exclude from the apportionment base all undocumented immigrants who reside in the United
States, id. at 44,679—no matter how long they have been living here.

98. The Memorandum acknowledges that the Constitution explicitly requires
apportionment of Representatives based on the “whole number of persons in each State.” Id. It
states that not every person who is physically present on the decennial census date is living in the
United States. /d. For example, the Memorandum states, noncitizens who are temporarily
visiting on vacation or for business are not “inhabitants” of the United States and are thus not
included in the apportionment base. Id. Without any plausible basis, the Memorandum then
asserts that purported “discretion delegated to the executive branch to determine who qualifies as
an ‘inhabitant’ includes authority to exclude from the apportionment base aliens who are not in a
lawful immigration status”—even if those persons have been living in the United States for many

years. ld.
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99.  In the Memorandum, President Trump targets States (including some of the
plaintiff States) that have many undocumented immigrants living in their jurisdictions or that
have declined to affirmatively assist the federal government’s immigration enforcement efforts.

100.  For example, President Trump stated that “[a]ffording congressional
representation, and therefore formal political influence, to States on account of the presence
within their borders of aliens who have not followed the steps to secure a lawful immigration
status under our laws undermines those principles.” /d. at 44,680. The Memorandum further
stated that States that decline to adopt state laws or policies to assist federal efforts to enforce the
immigration laws passed by Congress should essentially be stripped of any “representation in the
House of Representatives” that is based on undocumented immigrants living in their
jurisdictions. /d.

101. The Memorandum requires Secretary Ross, in preparing his § 141(b) report of the
actual enumeration on which apportionment must be based, to take actions “to provide
information” to the President to exclude undocumented immigrants from apportionment. /d.

The Memorandum thus directs the Secretary (and by extension the Commerce Department and
Census Bureau) to take actions to enable the President to exclude undocumented immigrants
from his § 2a(a) report of both the “whole number of persons in each State” and the
corresponding number of Representatives that each State receives. Id.

102.  On the same day that he issued the Memorandum, President Trump issued a
public statement making clear that Defendants’ decision and actions to exclude undocumented
immigrants from the apportionment base are a continuation of the federal government’s prior

unlawful attempt to add a citizenship question to the 2020 Census. President Donald Trump,
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Statement from the President Regarding Apportionment (July 21, 2020),
https://www.whitehouse.gov/briefings-statements/statement-president-regarding-apportionment/.

103.  As President Trump’s statement explained, he had previously asserted during his
Rose Garden statements in July 2019 that he “would not back down in [his] effort to determine
the citizenship status of the United States population.” Id. He further explained that he was now
following “through on that commitment by directing the Secretary of Commerce to exclude
illegal aliens from the apportionment base following the 2020 census.” Id. Echoing his earlier
statements about the citizenship question, Trump further asserted that “[t]here used to be a time
when you could proudly declare, ‘1 am a citizen of the United States’” and that “the radical left is
trying to erase the existence of this concept and conceal the number of illegal aliens in our
country.” Id. He stated that his Memorandum directing exclusion of undocumented immigrants
from the apportionment base responds to a purported “broader left-wing effort to erode the rights
of Americans citizens.” Id.

104.  Upon information and belief, following receipt of the Memorandum, the Secretary
or Department of Commerce has issued (or will imminently issue) directives to the Census
Bureau, constituting final agency action, to implement President Trump’s directive to exclude
noncitizens from the enumeration and apportionment base.

IV.  Defendants’ decision to exclude undocumented immigrants from the apportionment

base is motivated by discriminatory animus toward Hispanics and immigrant
communities of color.

105. The Memorandum explicitly states that its goal is to reduce political influence and
congressional representation to jurisdictions with a larger share of undocumented immigrants.
85 Fed. Reg. at 44,680.

106.  President Trump has repeatedly articulated concerns about the growth of

immigrant communities and the impact of that growth on political power, and has sought to
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minimize the power of Hispanic and immigrant communities to increase the power of non-
Hispanic whites.

107.  During the 2016 presidential campaign, for example, President Trump tweeted:
“How crazy—7.5% of all births in U.S. are to illegal immigrants, over 300,000 babies per year.
This must stop.”®

108.  On April 5, 2018, when discussing his opposition to family-based immigration
systems, President Trump claimed that Democrats favor “chain migration” because the party
believes the immigrants will “vote Democratic.” Three weeks later, on April 28, President
Trump revisited this topic, stating that Democrats favor undocumented immigration because “all
of these people that are pouring across are going to vote for Democrats, they’re not going to vote
for Republicans.”’

109. Defendants’ exclusion of undocumented immigrants from the apportionment base
is of a piece with President Trump’s anti-immigrant and anti-Hispanic rhetoric and his
Administration’s targeting of immigrant and Hispanic communities, which reflect animus
towards those groups.

110.  President Trump has long engaged in rhetoric that disparages Hispanics and
immigrants of color. In statements stretching back to the beginning of his campaign, President
Trump has repeatedly dehumanized, devalued, and vilified immigrants in general, and

specifically immigrants from Latin America. For instance:

® Donald Trump (@realDonaldTrump), Twitter (Aug. 21, 2015 6:56 AM),
https://twitter.com/realdonaldtrump/status/634725641972248576.

7 Fox News (@FoxNews), Twitter (Apr. 28, 2018),
https://twitter.com/foxnews/status/990383288232620032.
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a. During his campaign launch in June 2015, President Trump claimed that “[wlhen
Mexico sends its people. . . . They’re sending people that have lots of problems,
and they’re bringing those problems with us. They’re bringing drugs. They’re
bringing crime. They’re rapists. . .. It’s coming from more than Mexico. It’s
coming from all over South and Latin America.”®

b. During a meeting about recent immigrants in the Oval Office in June 2017,
President Trump stated that 15,000 immigrants from Haiti “all have AIDS” and that
40,000 immigrants from Nigeria would never “go back to their huts” in Africa after
seeing the United States.’

c. During a January 2018 meeting with lawmakers, while discussing protections for
immigrants from Haiti, El Salvador and other African countries, President Trump
asked why the United States is “having all these people from shithole countries
come here” and suggested that the United States should have more immigrants from

countries like Norway. !¢

8 Full text: Donald Trump announces a presidential bid, Wash. Post, June 16, 2015,
https://www.washingtonpost.com/news/post-politics/wp/2015/06/16/full-text-donald-trump-
announces-a-presidential-bid/.

? Michael D. Shear & Julie Hirschfeld Davis, Stoking Fears, Trump Defied Bureaucracy to
Advance Immigration Agenda, N.Y. Times, Dec. 23,2017,
https://www.nytimes.com/2017/12/23/us/politics/trump-immigration.html.

19 Ali Vitali, Kasie Hunt & Frank Thorp V, Trump referred to Haiti and African nations as
‘shithole’ countries, Jan. 12, 2018, https://www.nbcnews.com/politics/white-house/trump-
referred-haiti-african-countries-shithole-nations-n836946.
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d. Ina May 16, 2018 speech, President Trump stated that “[w]e have people coming
into the country, or trying to come in . . . . You wouldn’t believe how bad these
people are. These aren’t people, these are animals.”!!

e. Speaking on the topic of migrant groups travelling to the United States from Central
America at a rally on May 8, 2019, President Trump, stated, “[ W]hen you see these
caravans starting out with 20,000 people, that’s an invasion.”!?

111.  President Trump has acted on this rhetoric by adopting policies that seek to
isolate, exclude, and instill fear in Hispanic immigrants and other immigrants of color. For
instance, the Trump Administration has:

a. Attempted to rescind the Deferred Action for Childhood Arrivals program, which
protected 800,000 individuals, 90% of whom were Hispanic and 80% of whom
were Mexican-American;

b. Banned travel from several majority-Muslim countries;

c. Suspended refugee admissions to the United States;

d. Terminated special protections from removal for migrants from nations

experiencing war and natural disasters, including Nicaragua, Honduras, Haiti and El

Salvador;

1 Julie Hirschfeld Davis, Trump Calls Some Unauthorized Immigrants ‘Animals’ in Rant, N.Y .
Times, May 16, 2018, https://www.nytimes.com/2018/05/16/us/politics/trump-undocumented-
immigrants-animals.html.

12 President Trump Holds Rally in Panama City Beach, Florida, C-SPAN (May 8, 2019) (video),
https://www.c-span.org/video/?460412-1/president-trump-holds-rally-panama-city-beach-florida.
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e. Increased actual and threatened raids and deportations of undocumented migrants,
including, as recently as June 17, 2019, when President Trump tweeted a threat that
“[n]ext week ICE will begin the process of removing the millions of illegal aliens

who have illicitly found their way into the United States. They will be removed as

53,13
5

fast as they come in
f.  Attempted to build a physical wall along the Mexico-U.S. border;
g. Adopted policies of separating children from their families when entering the
United States from Mexico, and detaining children separate from their parents and
families thereafter; and
h. Maintained children and other migrants across the U.S.-Mexico border in detention
facilities that the United Nations Children’s Fund has described as “dire” and as
causing “irreparable harm” to children housed in them. 4
112.  These public statements and actions from Defendant Trump establish that the
rationale for excluding undocumented immigrants from the apportionment base is motivated by
racial animus against immigrants of color, and a desire to curb the political power of immigrant

communities of color.

13 Nick Miroff & Maria Sacchetti, Trump vows mass immigration arrests, removals of ‘millions
of illegal aliens’ starting next week, Wash. Post, June 17, 2019,

https://www . washingtonpost.com/immigration/trump-vows-mass-immigration-arrests-removals-
of-millions-of-illegal-aliens-starting-next-week/2019/06/17/4e36615e-916d-11e9-aadb-
74e6b2b46f6a_story.html?utm_term=.eceSe6abb7e6.

4 After Rio Grande tragedy, UNICEF chief highlights “dire” detention centres on US-Mexico
border, UN News (June 27, 2019), https://news.un.org/en/story/2019/06/1041421.
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V. Plaintiffs are harmed by Defendants’ decision to exclude undocumented immigrants
from the apportionment base.

113.  Defendants’ decision and actions to exclude undocumented immigrants from the
apportionment base harm Plaintiffs’ sovereign, quasi-sovereign, economic, and proprietary
interests because they will cause some Plaintiffs to lose congressional seats and decrease their
share of presidential electors in the Electoral College; skew the division of electoral districts
within Plaintiffs’ jurisdictions by impairing state and local redistricting efforts that rely on the
census count; reduce federal funds to Plaintifts’ jurisdictions by deterring immigrants from
responding to the decennial census that is currently underway; and degrade the quality of census
data that Plaintiffs rely on to perform critical governmental functions.

114.  First, excluding undocumented immigrants from the apportionment count will
likely cause several States to lose one or more Representatives in Congress, directly harming
those Plaintiff States, as well as those Plaintiff counties and cities within affected States, by
diluting their political power and undermining their interest i fair congressional representation.

115, For example, large numbers of undocumented immigrants reside in California,
Texas, New York, New Jersey, and Illinois.'> Defendants’ decision to exclude undocumented
immigrants from the apportionment count is likely to directly reduce representation for those
jurisdictions in Congress, injuring the representational interests of Plaintiffs the State of New
York, State of New Jersey, State of Illinois, City of Chicago, City of New York, City and County

of San Francisco, Cameron County, El Paso County, Hidalgo County, and Monterey County.

15 Pew Research Center, November 27, 2018, U.S. Unauthorized Immigrant Total Dips to Lowest
Level in a Decade, https://www.pewresearch.org/hispanic/wp-
content/uploads/sites/5/2019/03/Pew-Research-Center 2018-11-27 U-S-Unauthorized-
Immigrants-Total-Dips Updated-2019-06-25 pdf.
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Other Plaintiffs may also suffer direct representational harms if undocumented individuals are
excluded from the apportionment count.

116. The Memorandum itself acknowledges and intends these harms. See 85 Fed. Reg.
at 44,680 (recognizing that excluding undocumented immigrants will “result in the allocation” of
fewer congressional seats “than would otherwise be allocated” to some states).

117.  The loss of a congressional seat will also cause the affected Plamtift States,
counties, and cities to lose one or more votes in the Electoral College, impairing their ability to
elect the President and Vice President and harming their political power.

118.  Second, excluding undocumented immigrants from the apportionment base will
harm Plaintiffs’ representational interests by directly impairing Plaintiffs’ ability to draw
accurate districting lines for congressional, state, or local legislative districts.

119.  To comply with the Fourteenth Amendment’s one-person, one-vote requirement,
States must use total population as the population base for congressional redistricting. Wesberry
v. Sanders, 376 U.S. 1, 18 (1964) (describing “our Constitution's plain objective of making equal
representation for equal numbers of people the fundamental goal for the House of
Representatives”); see Evenwel, 136 S. Ct. at 1129. Defendants’ decision to exclude
undocumented immigrants from the apportionment base will undermine Plaintiff States’ ability
to comply with this Constitutional mandate.

120.  Certain Plaintiffs are required by state constitutional or statutory provisions to use
the total population count from the decennial census as the basis for redistricting within their
jurisdictions. New York state law provides, for example, that “each federal census taken
decennially . . . shall be controlling as to the number of inhabitants in the state or any part thereof

for the purposes of the apportionment of members of assembly and readjustment or alteration of
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senate and assembly districts.” N.Y. Const. art. II1, § 4(a); see also id. §§ 3-5, 5-a. Many of the
other Plaintiffs have comparable laws.!¢

121.  Third, excluding undocumented immigrants from the apportionment base will
deprive Plaintiffs of critical federal funding and inflict substantial financial harms on Plaintiffs.

122.  Political science literature establishes that States that lose seats in Congress
typically see a decrease in their share of federal outlays in subsequent years due to the reduction
in their voting power in Congress. See, e.g., Roy Elis, Neil Malhotra, & Marc Meredith,
Apportionment Cycles as Natural Experiments, Political Analysis 358-76 (2009). Those
Plaintiffs likely to lose representation in Congress therefore also stand to lose critical federal
resources as a result.

123, All Plaintiffs will further suffer financial harm because Defendants’ decision to
exclude undocumented immigrants from the apportionment base will deter participation in the
ongoing decennial census, undermining the Census Bureau’s efforts to count immigrants and
their families, and depriving Plaintiffs of their fair share of census-derived federal funds.

124.  Plaintiffs are home to some of the hardest-to-count communities in the nation,
including significant populations of authorized and undocumented immigrants.!” Many of these

immigrants live in mixed-status families, with U.S. citizen children, siblings, or spouses. These

16 See, e.g., Chicago Municipal code § 2-8-300; D.C. Code § 1-1011.01; Mass. Const. Amend.
art. CL §§ 1, 2, arts. CIX, CXVII, CXIX; Nev. Const. art. IV, § 5, art. XV, § 13; Tex. Const. art.
3,§ 26; Va. Code Ann. § 30-265; Vt. Const. Ch. II, §§ 13, 18, 73; Vt. Stat. tit. 17, § 1902; Wash.
Const. art. I, § 43; Wash. Rev. Code §§ 29A.76.010, 44.05.090.

17 Jeffrey S. Passel & D’Vera Cohn, U.S. Unauthorized Immigrant Total Dips to Lowest Level in
a Decade, Pew Research Center (Nov. 27, 2018), https://www.pewresearch.org/hispanic/wp-
content/uploads/sites/5/2019/03/Pew-Research-Center 2018-11-27 U-S-Unauthorized-
Immigrants-Total-Dips Updated-2019-06-25 pdf.
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households are already less likely to respond to the census questionnaire; this Administration’s
ongoing efforts to target immigrants—including Defendants’ failed efforts to add a citizenship
question to the decennial census—have engendered substantial fear within these communities. '

125.  The COVID-19 pandemic has further hampered efforts to ensure that all people—
including hard-to-count populations—are counted. For example, the census relies upon non-
response follow up operations (NRFU) to contact potential respondents and increase the census
response rate. But NRFU operations were suspended and delayed during the pandemic, and the
Government Accountability Office has raised concerns that even when resumed, these efforts
will be less effective in light of the virus. !’

126.  Defendants’ decision to exclude undocumented immigrants from the
apportionment base was announced just weeks before Census Bureau enumerators were finally
scheduled to go into the field to encourage households to respond to the census,?” creating

confusion and further increasing the risk of an undercount.

18 See, e.g., Alexandra Schmidt, Citizenship question is gone. Michigan immigrants still distrust
the Census, (Mar. 2, 2020), https://www.bridgemi.com/michigan-government/citizenship-
question-gone-michigan-immigrants-still-distrust-census (noting ongoing “fear among
immigrants about what the government will do with information collected in the count™).

19 See U.S. Government Accountability Office, 2020 Census: COVID-19 Presents Delays and
Risks to Census Count https://www.gao.gov/products/GAO-20-551R#summary.

20U .S. Census Bureau, 2020 Census Operational Adjustments Due to COVID-19,
https://2020census.gov/en/news-events/operational-adjustments-covid-19.html (last visited July
24, 2020).
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127.  The announcement of Defendants’ decision was intended to promote fear and
deter participation in the census by immigrants and their families, including through the
President’s remarks that he “will not stand” for efforts to “conceal the number” of immigrants.?!

128.  The Census Bureau has repeatedly emphasized that “[e]veryone counts,” citizens
and noncitizens alike.?? But Defendants’ decision and actions to exclude undocumented
immigrants from the apportionment base do the opposite. Excluding undocumented immigrants
from the apportionment count communicates to immigrants that their census responses are less
valuable and less important than those of citizens.

129.  Many federal programs rely on the population figures collected in the decennial
census to distribute federal funds among states and local governments. At least 320 federal
domestic financial assistance programs rely on census data to allocate money; in fiscal year
2016, these programs “allocated about $900 billion using census-derived data.” New York, 351
F. Supp. 3d at 596. These programs support essential services for Plaintiffs, including
healthcare, public education, social services, and infrastructure development. The reduction in
census participation caused by Defendants” announcement that they will exclude undocumented
immigrants from the apportionment base will harm Plaintiffs by depriving them of their statutory
fair share of federal funding and removing crucial resources for important government services.

130.  Finally, by deterring immigrants and their families from responding to the

decennial census, Defendants’ decision to exclude undocumented immigrations from the

apportionment base will degrade the quality of census data. As census self-response rates

21 President Donald Trump, Statement from the President Regarding Apportionment (July 21
2020), https://www.whitehouse.gov/briefings-statements/statement-president-regarding-
apportionment/.

2

22 See, e.g., Census Bureau, Setting the Record Straight, https://2020census.gov/en/news-
events/rumors.html.
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decline, the quality of the data—including information relating to population subgroups and their
characteristics—worsens. But Plaintiffs “rely on accurate data to perform essential
governmental functions,” including to draw school zones, deploy health care resources, and
make infrastructure decisions. /d. at 600. Defendants’ decision will therefore undermine
Plaintiffs’ interests in using accurate census data to perform critical governmental functions.

VI.  Defendants have not identified any reliable method to accurately enumerate the
population of undocumented immigrants.

131. Defendants cannot reliably exclude undocumented immigrants from the
apportionment count. Just months ago, the Federal Government represented in separate litigation
that there is a “lack of accurate estimates of the resident undocumented population” on a state-
by-state basis.?’

132.  Although a previous executive order suggests that the Census Bureau may rely on
administrative records to identify noncitizens, see 84 Fed. Reg. at 33,821, many noncitizens are
lawfully present; and administrative records cannot provide sufficiently reliable or accurate
information about whether noncitizens are undocumented, particularly for actual enumeration
and apportionment purposes. Indeed, administrative records are “weak in their coverage of
undocumented aliens because programs typically require documentation that many
undocumented aliens do not have.”** The limited administrative records available with respect

to undocumented immigrants are incomplete, outdated, and often inaccurate.

2 Decl. of Census Bureau Senior Advisor Enrique Lamas, Defs.” Supp. Rule 26(a)(1)
Disclosures and Rule 26(a)(2)(C) Disclosures, Alabama v. Dep 't of Commerce, No. 2:18-cv-
00772-RDP (N.D. Ala. Mar. 13, 2020).

24 John L. Czajka, Can Administrative Records Be Used to Reduce Nonresponse Bias?, 645
Annals Am. Acad. Pol. & Social Sci. 171, 175 (2013).
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133.  For example, the Department of Homeland Security (DHS) recently
acknowledged that determining immigration status from their records is “challenging,” given the
“the decentralized nature of admission and immigration information, as well as the lack of a

225

nationwide departure control system.””” DHS has acknowledged that time lags between
collecting and reporting data mean that “data accuracy issues may arise.”?® Even when used in
combination, existing administrative records are madequate to ascertain reliably whether
individuals are undocumented.

134.  Although the federal government has already suggested that they may resort to
“statistical modeling” to estimate the undocumented population in furtherance of the Presidential

27 and Defendants

Memorandum, the Census Bureau has not yet “formulated a methodology,
have not articulated how such statistical modeling will comport with their constitutional
obligation to conduct an “actual Enumeration.” U.S. Const. art. 1, § 2, cl. 3.

135.  Despite Defendants’ failure to identify any reliable method to accurately
enumerate the population of undocumented immigrants, Defendants have already decided to
report that population to the President and to exclude that population from the tabulation of total
population reported to Congress. Defendants’ commitment to proceeding on this course of

action without regard to the unreliability or inaccuracy of their underlying enumeration

demonstrates that they have prejudged the decision, violates their statutory obligations to report

2 Department of Homeland Security, Privacy Impact Assessment for the Department of
Homeland Security Immigration-Related Information Sharing with the U.S. Census Bureau, 2,
11 (Dec. 20, 2019), https://www.dhs.gov/sites/default/files/publications/privacy-pia-dhs079-
sharingwithcensus-december2019 . pdf.

26 Id. at 6.

7 Hansi Lo Wang (@hansilowang), Twitter (July 22, 2020, 10:58 AM),
https://twitter.com/hansilowang/status/1285952274410409985.
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total population, and confirms the irrational and arbitrary nature of their decision and actions to
exclude undocumented immigrants from the actual enumeration and apportionment base.

CLAIMS FOR RELIEF
FIRST CLAIM FOR RELIEF

(U.S. Constitution article I, section 2, clause 3;
U.S. Constitution amend. X1V, sec. 2)

136.  Plaintiffs incorporate by reference the allegations set forth in each of the
preceding paragraphs of this Complaint.

137.  The Constitution requires that “Representatives shall be apportioned among the
several States according to their respective numbers, counting the whole number of persons in
each State.” U.S. Const. amend. X1V, § 2; seeid. art. I, § 2, cl. 3.

138.  Undocumented immigrants are persons. Plyler, 457 U.S. at 210 (“Whatever his
status under the immigration laws, an alien is surely a “person’ in any ordinary sense of that
term.”).

139. Defendants’ decision to exclude undocumented immigrants from the
apportionment base for the purpose of reapportionment of Representatives following the 2020
Census, as well as any action they take to implement or further that decision, violates the
constitutional command to apportion Representatives “counting the whole number of persons in
each State.” U.S. Const. amend. XIV, § 2.

140. Defendants’ violation causes ongoing harm to Plaintiffs and their residents.

SECOND CLAIM FOR RELIEF
(U.S. Constitution amend. V—Due Process Clause)

141. Plaintiff States incorporate by reference the allegations set forth in each of the

preceding paragraphs of this Complaint.
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142, Under the equal protection component of the Due Process Clause of the Fifth
Amendment to the United States Constitution, the federal government cannot deny to any person
the equal protection of its laws. The Due Process Clause specifically prohibits the federal
government from discriminating against individuals on the basis of race, ethnicity, and national
origin. U.S. Const. amend. V.

143. Defendants’ decision to exclude undocumented immigrants from the
apportionment base is motivated by discriminatory animus toward Hispanics and immigrant
communities of color. This animus is reflected in Defendants’ repeated statements vilifying
these communities.

144.  The highly unusual chronology of events, sharp departure from centuries of past
practice, articulation of a pretextual reason for Defendants’ now-enjoined efforts to demand
citizenship information on the decennial census questionnaire, and disproportionate burden of
Defendants’ decision on Hispanics and immigrant communities of color further indicate that
Defendants’ decision is motivated by unconstitutional discriminatory purpose.

145. By excluding undocumented immigrants from the apportionment base,
Defendants intend to reduce political power, influence, and funding resources among Hispanic
and immigrant communities as compared to non-Hispanic whites.

146.  Defendants’ violation causes ongoing harm to Plaintiff States and their residents.

THIRD CLAIM FOR RELIEF
(U.S. Constitution amend. X)

147. Plaintiffs incorporate by reference the allegations set forth in each of the
preceding paragraphs of this Complaint.

148.  The Tenth Amendment prohibits the federal government from coercing states and

localities to legislate or promote policies that capitulate to federal interests.
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149. Defendants’ decision to exclude undocumented immigrants from the
apportionment count punishes Plaintiffs for refusing to assist in the enforcement of federal
immigration law, in an attempt to coerce Plaintiffs to change their policies. 85 Fed. Reg. at
44.680.

150. The Tenth Amendment requires the federal government to respect the equal
sovereignty of the sovereign states.

151.  Without adequate justification, Defendants’ decision to exclude undocumented
immigrants from the apportionment count impermissibly targets certain states for unfavorable
treatment because of their refusal to assist in the enforcement of federal immigration law. 85
Fed. Reg. at 44,680.

152. Defendants’ violation causes ongoing harm to Plaintiffs and their residents.

FOURTH CLAIM FOR RELIEF

(Administrative Procedure Act, 5 U.S.C. § 706)

153.  Plaintiffs incorporate by reference the allegations set forth in each of the
preceding paragraphs of this Complaint.

154. The Administrative Procedure Act provides that the Court “shall” “hold unlawful
and set aside” agency action that is “arbitrary, capricious, an abuse of discretion, or otherwise not
in accordance with law.” 5 U.S.C. § 706(2)(A).

155. Defendants’ decision to exclude undocumented immigrants from the
apportionment base, as well as any action they take to implement or further that decision, is
arbitrary and capricious because it is contrary to the evidence before the agency and fails to
consider important aspects of the problem, including that Defendants lack data reliably to

exclude undocumented immigrants from the apportionment base.
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156. Defendants’ decision and any implementing actions they undertake are also not in
accordance with law because the Census Act requires the Secretary to tabulate and report to the
President a tabulation of “total population by States . . . as required for apportionment of
Representatives in Congress.” 13 U.S.C. § 141(b).

157. Defendants’ violation causes ongoing harm to Plaintiffs and their residents.

PRAYER FOR RELIEF

Wherefore, Plaintiffs respectfully request that this Court:

1. Declare that Defendants’ decision to exclude undocumented immigrants from the
apportionment base following the 2020 Census, as well as any action they take to implement or
further that decision, is unauthorized by and contrary to the Constitution and laws of the United
States;

2. Declare that Defendants’ decision to exclude undocumented immigrants from the
apportionment base following the 2020 Census 1s intentionally discriminatory in violation of the
equal protection component of the Due Process Clause of the Fifth Amendment;

3. Declare that Defendants’ decision and any implementing actions they take are
arbitrary, capricious, an abuse of discretion, or otherwise not in accordance with law within the
meaning of 5 U.S.C. § 706(2)(A);

4. Enjoin Defendants and all those acting on their behalf from excluding
undocumented immigrants from the apportionment base following the 2020 Census, or taking
any action to implement or further such a policy;

5. Issue an order holding unlawful, vacating, and setting aside the decision to
exclude undocumented immigrants from the apportionment base, as well as any action taken to

implement or further that decision;
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6. Issue a writ of mandamus compelling the Secretary of Commerce to tabulate and
report to the President the total population by States under 13 U.S.C § 141(b) based solely on the
total number of persons in each State, including undocumented immigrants, without providing
any information about the number of undocumented immigrants in each State.

7. Issue a writ of mandamus compelling the President to transmit to Congress
pursuant to 2 U.S.C. § 2a(a) a statement of the whole number of persons in each State, and the
number of Representatives to which each State would be entitled under an apportionment of the
then existing number of Representatives by the method known as the method of equal

proportions, based on the total number of residents of each state, including undocumented

immigrants.
8. Award Plaintiffs their reasonable fees, costs, and expenses, including attorneys’
fees; and
9. Grant such other and further relief as the Court deems just and proper.
DATED: July 24, 2020 Respectfully submitted,
LETITIA JAMES
Attorney General of the State of New York
By: /s/ Matthew Colangelo
Steven C. Wu Matthew Colangelo
Deputy Solicitor General Chief Counsel for Federal Initiatives
Judith N. Vale Elena Goldstein
Senior Assistant Solicitor General Deputy Chief, Civil Rights Bureau
Office of the New York State Attorney
Of Counsel General

28 Liberty Street

New York, NY 10005

Phone: (212) 416-6057
Matthew.Colangelo@ag.ny.gov

Attorneys for the State of New York
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PHILIP J. WEISER

Attorney General of the State of Colorado

By: /s/ Eric R. Olson

Eric R. Olson,* Solicitor General
Office of the Attorney General
Colorado Department of Law
1300 Broadway, 10th Floor
Denver, CO 80203

Phone: (720) 508-6548
eric.olson@coag.gov

Attorney for the State of Colorado

KATHLEEN JENNINGS
Attorney General of Delaware

By: /s/ Vanessa L. Kassab
Christian Douglas Wright
Director of Impact Litigation
Vanessa L. Kassab
Deputy Attorney General
Delaware Department of Justice
820 N. French Street, S5th Floor
Wilmington, DE 19801
Phone: (302) 577-8600
vanessa.kassab@delaware.gov

Attorneys for the State of Delaware

WILLIAM TONG
Attorney General of Connecticut

By: /s/ Joshua Perry

Joshua Perry

Special Counsel for Civil Rights
Office of the Attorney General
165 Capitol Avenue

Hartford, CT 06106

Phone: (860) 808-5020
Joshua.Perry@ct.gov

Attorney for the State of Connecticut

KARL A. RACINE
Attorney General for the District of Columbia

By: /s/ Kathleen Konopka
Kathleen Konopka
Deputy Attorney General
Brendan B. Downes*
James Graham Lake
Assistant Attorneys General
Public Advocacy Division
Office of the Attorney General
441 4th Street NW
Suite 600 South
Washington, DC 20001
Phone: (202) 724-6610
Fax: (202) 741-0444
Kathleen Konopka@dc.gov

Attorneys for the District of Columbia
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CLARE E. CONNORS
Attorney General of the State of Hawai i

/s Nicholas M. McLean
Nicholas M. McLean

Deputy Solicitor General
Department of the Attorney General
State of Hawai‘i
425 Queen Street
Honolulu, HI 96813
(808) 586-1360
nicholas.mclean@hawaii.gov

Attorney for the State of Hawai ‘i

BRIAN E. FROSH
Attorney General of the State of Marvland

/s Andrea Trento

Andrea Trento, Assistant Attorney General
Civil Litigation Division

Maryland Office of the Attorney General
200 St. Paul Place, 20th Floor

Baltimore, Maryland 21202
atrento(@oag.state.md.us

Phone: (410) 576-6472

Attorney for the State of Maryland

KWAME RAOUL
Attorney General of the State of lllinois

/s Jeffrev J. VanDam

Jeffrey J. VanDam, Public Interest Counsel
Office of the Illinois Attorney General

100 W. Randolph Street

Chicago, IL 60601

Tel. (312) 814-3400

Fax (312) 814-3212
jvandam@atg.state.il.us

Attorney for the State of lllinois

MAURA HEALEY
Attorney General of the Commonwealth of
Massachusetts

/s Ann E. Lvnch
Ann E. Lynch*
Miranda M. Cover*

Assistant Attorneys General
Public Protection & Advocacy Bureau
Massachusetts Attorney General’s Office
One Ashburton Place
Boston, MA 02108
ann.lynch@mass.gov
mercy.cover(@mass.gov
Phone: (617) 727-2200
Fax: (617) 727-5762

Attorneys for the Commonwealth of
Massachusetts
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DANA NESSEL
Attorney General of the State of Michigan

/s/ Christina M. Grossi

Christina M. Grossi (P67482)

Assistant Attorney General

Michigan Department of Attorney General
525 W. Ottawa Street

Lansing, MI 48934
GrossiC@michigan.gov

Attorney for the State of Michigan

AARON D. FORD
Attorney General of the State of Nevada

By: /s/ Heidi Parry Stern

Heidi Parry Stern, Solicitor General
Office of the Nevada Attorney General
555 E. Washington Ave., Ste. 3900
Las Vegas, NV 89101

(775) 684-1136

HStern@ag.nv.gov

Attorney for the State of Nevada

HECTOR BALDERAS
Attorney General of New Mexico

By: /s/ Tania Maestas

Tania Maestas

Chief Deputy Attorney General
P.O. Drawer 1508

Santa Fe, New Mexico 87504-1508
tmaestas@nmag.gov

Attorney for the State of New Mexico, by and
through Attorney General Hector Balderas

KEITH ELLISON
Attorney General of the State of Minnesota

s/ Jacob Campion

Jacob Campion,* Assistant Attorney General
Office of the Minnesota Attorney General
445 Minnesota Street, Suite 1100

St. Paul, Minnesota 55101-2128
jacob.campion@ag.state.mn.us

(tel) 651-757-1459

(fax) 651-282-5832

Attorney for the State of Minnesota

GURBIR S. GREWAL
Attorney General of the State of New Jersey

By: /s/ Mayur P. Saxena

Mayur P. Saxena, Assistant Attorney General
Marie Soueid, Deputy Attorney General
Office of the Attorney General

25 Market Street

Trenton, NJ 08625

Phone: (609) 376-2564
Marie.Soueid@law.njoag.gov

Attorneys for the State of New Jersey

JOSHUA H. STEIN
Attorney General of the State of North
Carolina

By: /s/ Sripriva Narasimhan

Sripriya Narasimhan*

Deputy General Counsel

North Carolina Department of Justice
114 W. Edenton Street

Raleigh, NC 27603
SNarasimhan@ncdoj.gov

Tel. (919) 716-6421

Attorney for the State of North Carolina
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ELLEN F. ROSENBLUM
Attorney General of the State of Oregon

/s Brian de Haan

Brian de Haan, Assistant Attorney General
Trial Attorney

Tel. (971) 673-1880

Fax (971) 673-5000
brian.a.dehaan@doj.state.or.us

Attorney for the State of Oregon

PETER F. NERONHA
Attorney General of the State of Rhode Island

/s Justin J. Sullivan

Justin J. Sullivan®, Special Assistant Attorney
General

Office of the Rhode Island Attorney General
150 South Main St.

Providence, R1 02903

Phone: (401) 274-4400, ext. 2007

Fax: (401) 222-2995

jjsullivan@riag.ri.gov

Attorneys for the State of Rhode Island

JOSH SHAPIRO
Attorney General of the Commonwealth of
Pennsylvania

Michael J. Fischer
Chief Deputy Attorney General

/s Aimee D. Thomson

Aimee D. Thomson

Jacob B. Boyer

Deputy Attorneys General

1600 Arch Street, Suite 300
Philadelphia, PA 19103
athomson@attorneygeneral.gov
Tel. (267) 940-6696

Attorneys for the Commonwealth of
Pennsylvania

THOMAS J. DONOVAN, JR.
Attorney General of the State of Vermont

/s Benjamin D. Battles
Benjamin D. Battles, Solicitor General
Julio A. Thompson*
Assistant Attorney General, Civil Rights Unit
Office of the Vermont Attorney General
109 State Street
Montpelier, VT 05609
Benjamin.Battles@vermont.gov
Tel. (802) 828-5500
Fax (802) 828-3187

Attorneys for the State of Vermont
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MARK R. HERRING
Attorney General of the Commonwealth of
Virginia

/s Michelle S. Kallen

Michelle S. Kallen,* Deputy Solicitor General
202 North Ninth Street

Richmond, VA 23219
MKallen@oag.state.va.us

Tel. (804) 786-7704

Fax (804) 371-0200

Attorneys for the Commonwealth of Virginia

MATTHEW JERZYK
City Solicitor for the City of Central Falls

/s Matthew Jerzvk

Matthew Jerzyk*

City Solicitor

City of Central Falls

580 Broad Street

Central Falls, RI 02863
Mlerzyk@CentralFallsRI.us
Tel. (401) 727-7422

ROBERT W. FERGUSON
Attorney General of the State of Washington

/s/ Laura K. Clinfon

Laura K. Clinton*

Assistant Attorney General
Complex Litigation Division
800 Fifth Avenue, Suite 2000
Seattle, WA 98104
LauraC5@atg.wa.gov

(206) 233-3383

Peter Gonick, Deputy Solicitor General
Office of the Attorney General

PO Box 40100

Olympia, WA 98504-0100
peterg@atg.wa.gov

Tel. (360) 753-6245

Attorneys for the State of Washington

MARK A. FLESSNER
Corporation Counsel of the City of Chicago

/s Stephen J. Kane

Stephen J. Kane,* Deputy Corporation Counsel
Rebecca Hirsch,* Assistant Corporation Counse
City of Chicago Law Department

121 North LaSalle Street, Room 600

Chicago, 1L 60602
Stephen.kane@@cityofchicago.org
Rebecca.hirsch2@cityofchicago.org

Tel. (312) 744-8143
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ZACH KLEIN
Columbus City Attorney

/s Richard N. Coglianese

Richard N. Coglianese,* Assistant City
Attorney

Lara N. Baker-Morrish,* Assistant City
Attorney

77 North Front Street, 4th Floor
Columbus, Ohio 43215
rncoglianese(@columbus.gov
Inbaker-morrish@columbus.gov

(tel) 614-645-7385

(fax) 614-645-6949

MARCEL S. PRATT
Solicitor of the City of Philadelphia

/s Marcel S. Pratt
Marcel S. Pratt,* City Solicitor
Diana P. Cortes™
Chair, Litigation Group
Eleanor N. Ewing,* Chief Deputy Solicitor
Benjamin H. Field*
Divisional Deputy City Solicitor
Michael W. Pfautz, Assistant City Solicitor
City of Philadelphia Law Department
1515 Arch Street, 17th Floor
Philadelphia, PA 19102
marcel.pratt@phila.gov
Tel. (215)683-5000
Fax (215)683-5299

JAMES E. JOHNSON
Corporation Counsel of the City of New York

/s Aaron Bloom

Aaron Bloom

Joseph Pepe

Tonya Jenerette

100 Church Street
New York, NY 10007
abloom@law.nyc.gov
Tel. (212) 356-4055

OFFICE OF THE PHOENIX CITY
ATTORNEY
Cris Meyer, City Attorney

/s Patricia J. Boland

Patricia J. Boland*

Assistant Chief Counsel

City of Phoenix Law Department
200 West Washington, Suite 130
Phoenix, AZ 85003-1611
Patricia. Boland@phoenix.gov
Tel. (602) 262-6761
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YVONNE S. HILTON
City Solicitor of the City of Pittsburgh

/s Emily C. McNally

Emily C. McNally,* Assistant City Solicitor
Michael E. Kennedy, Associate City Solicitor
City of Pittsburgh Law Department

414 Grant Street

313 City-County Building

Pittsburgh, PA 15219

Tel. (412)255-2613

Fax. (412)255-0711

emily. menally@pittsburghpa.gov

DENNIS J. HERRERA
City Attorney for the City and County of San
Francisco

/s Dennis J. Herrera
Dennis J. Herrera,* City Attorney
Jesse C. Smith, Chief Assistant City Attorney
Ronald P. Flynn, Chief Deputy City Attorney
Yvonne R. Mer¢
Chief of Complex and Affirmative Litigation
Erin Kuka,* Deputy City Attorney
Neha Gupta, Deputy City Attorney
San Francisco City Attorney’s Office
City Hall, Room 234
1 Dr. Carlton B. Goodlett Place
San Francisco, CA 94102
Erin. Kuka@sfcityatty.org
Tel. (415) 554-4229
Fax (415) 554-4715

JEFFREY DANA
City Solicitor for the City of Providence

/s Jeffrey Dana

Jeffrey Dana,* City Solicitor
City of Providence

444 Westminster Street
Providence, R1 02903
JDana@providenceri.gov
401-680-5333

CITY OF SEATTLE
City of Seattle City Attorney

/s Peter S. Holmes

Peter S. Holmes, * City Attorney
Erica R. Franklin, Assistant City Attorney
Ghazal Sharifi, Assistant City Attorney
701 Fifth Avenue, Suite 2050

Seattle, WA 98104-7097

Peter. Holmes@seattle.gov

Erica. Franklin@seattle.gov
Ghazal.Sharifi@seattle.gov

Tel. (206) 684-8200

Fax (206) 684-4648
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ROLANDO L. RIOS
Special Counsel for Hidalgo and Cameron
Counties

/s Rolando Rios

Rolando Rios™

Special Counsel for Hidalgo and Cameron
Counties

115 E. Travis, Suite 1645

San Antonio, TX 78205
rrios@rolandorioslaw.com

(210) 222-2102

LESLIE J. GIRARD
Monterey County Counsel

/s Leslie J. Girard

Leslie J. Girard, County Counsel

Susan K. Blitch, Assistant County Counsel
William M. Litt, Deputy County Counsel
Office of the County Counsel

County of Monterey

168 West Alisal St., 3d Floor

Salinas, CA 93901
GirardLJ@co.monterey.ca.us
LittWM(@co.monterey.ca.us

Tel. (831) 755-5045

Fax (831) 755-5283

JO ANNE BERNAL
El Paso County Attorney

/s Jo Anne Bernal

Jo Anne Bemal,* County Attorney

Ian Kaplan, Assistant County Attorney
El Paso County Attorney’s Office

500 E. San Antonio, Room 503

El Paso, TX 79901

Joanne bernal@epcounty.com

Ian kaplan@epcounty.com

Tel. (915) 546-2050

* Application for pro hac vice admission forthcoming
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44679
Federal Register Presidential Documents
Vol. 85, No. 142
Thursday, July 23, 2020
Title 3— Memorandum of July 21, 2020
The President Excluding Illegal Aliens From the Apportionment Base

Following the 2020 Census

Memorandum for the Secretary of Commerce

By the authority vested in me as President by the Constitution and the
laws of the United States of America, it is hereby ordered as follows:

Section 1. Background. In order to apportion Representatives among the
States, the Constitution requires the enumeration of the population of the
United States every 10 years and grants the Congress the power and discretion
to direct the manner in which this decennial census is conducted (U.S.
Const. art. I, sec. 2, cl. 3). The Congress has charged the Secretary of
Commerce (the Secretary) with directing the conduct of the decennial census
in such form and content as the Secretary may determine (13 U.S.C. 141(a}).
By the direction of the Congress, the Secretary then transmits to the President
the report of his tabulation of total population for the apportionment of
Representatives in the Congress (13 U.S5.C. 141(b)). The President, by law,
makes the final determination regarding the ‘“‘whole number of persons
in each State,” which determines the number of Representatives to be appor-
tioned to each State, and transmits these determinations and accompanying
census data to the Congress (2 U.S.C. 2a(a)). The Congress has provided
that it is “the President’s personal transmittal of the report to Congress”
that “‘settles the apportionment” of Representatives among the States, and
the President’s discretion to settle the apportionment is more than “ceremo-
nial or ministerial” and is essential “to the integrity of the process” (Franklin
v. Massachusetts, 505 U.S. 788, 799, and 800 (1992)).

The Constitution does not specifically define which persons must be included
in the apportionment base. Although the Constitution requires the “persons
in each State, excluding Indians not taxed,” to be enumerated in the census,
that requirement has never been understood to include in the apportionment
base every individual physically present within a State’s boundaries at the
time of the census. Instead, the term ‘‘persons in each State” has been
interpreted to mean that only the “inhabitants” of each State should be
included. Determining which persons should be considered ‘“‘inhabitants”
for the purpose of apportionment requires the exercise of judgment. For
example, aliens who are only temporarily in the United States, such as
for business or tourism, and certain foreign diplomatic personnel are “per-
sons”” who have been excluded from the apportionment base in past censuses.
Conversely, the Constitution also has never been understood to exclude
every person who is not physically “in” a State at the time of the census.
For example, overseas Federal personnel have, at various times, been in-
cluded in and excluded from the populations of the States in which they
maintained their homes of record. The discretion delegated to the executive
branch to determine who qualifies as an “inhabitant” includes authority
to exclude from the apportionment base aliens who are not in a lawful
immigration status.
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In Executive Order 13880 of July 11, 2019 (Collecting Information About
Citizenship Status in Connection With the Decennial Census), I instructed
executive departments and agencies to share information with the Department
of Commerce, to the extent permissible and consistent with law, to allow
the Secretary to obtain accurate data on the number of citizens, non-citizens,
and illegal aliens in the country. As the Attorney General and I explained
at the time that order was signed, data on illegal aliens could be relevant
for the purpose of conducting the apportionment, and we intended to exam-
ine that issue.

Sec. 2. Policy. For the purpose of the reapportionment of Representatives
following the 2020 census, it is the policy of the United States to exclude
from the apportionment base aliens who are not in a lawful immigration
status under the Immigration and Nationality Act, as amended (8 U.S.C.
1101 et seq.}), to the maximum extent feasible and consistent with the discre-
tion delegated to the executive branch. Excluding these illegal aliens from
the apportionment base is more consonant with the principles of representa-
tive democracy underpinning our system of Government. Affording congres-
sional representation, and therefore formal political influence, to States on
account of the presence within their borders of aliens who have not followed
the steps to secure a lawful immigration status under our laws undermines
those principles. Many of these aliens entered the country illegally in the
first place. Increasing congressional representation based on the presence
of aliens who are not in a lawful immigration status would also create
perverse incentives encouraging violations of Federal law. States adopting
policies that encourage illegal aliens to enter this country and that hobble
Federal efforts to enforce the immigration laws passed by the Congress
should not be rewarded with greater representation in the House of Represent-
atives. Current estimates suggest that one State is home to more than 2.2
million illegal aliens, constituting more than 6 percent of the State’s entire
population. Including these illegal aliens in the population of the State
for the purpose of apportionment could result in the allocation of two
or three more congressional seats than would otherwise be allocated.

I have accordingly determined that respect for the law and protection of
the integrity of the democratic process warrant the exclusion of illegal aliens
from the apportionment base, to the extent feasible and to the maximum
extent of the President’s discretion under the law.

Sec. 3. Excluding Illegal Aliens from the Apportionment Base. In preparing
his report to the President under section 141(b) of title 13, United States
Code, the Secretary shall take all appropriate action, consistent with the
Constitution and other applicable law, to provide information permitting
the President, to the extent practicable, to exercise the President’s discretion
to carry out the policy set forth in section 2 of this memorandum. The
Secretary shall also include in that report information tabulated according
to the methodology set forth in Final 2020 Census Residence Criteria and
Residence Situations, 83 FR 5525 (Feb. 8, 2018).

Sec. 4. General Provisions. (a) Nothing in this memorandum shall be con-
strued to impair or otherwise affect:
(i) the authority granted by law to an executive department or agency,
or the head thereof; or
(ii} the functions of the Director of the Office of Management and Budget
relating to budgetary, administrative, or legislative proposals.

(b) This memorandum shall be implemented consistent with applicable
law and subject to the availability of appropriations.
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{c) This memorandum is not intended to, and does not, create any right
or benefit, substantive or procedural, enforceable at law or in equity by
any party against the United States, its departments, agencies, or entities,
its officers, employees, or agents, or any other person.

THE WHITE HOUSE,
Washington, July 21, 2020

[FR Doc. 2020-16216
Filed 7-22-20; 2:00 pm]
Billing code 3510-07-P
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IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF NEW YORK

NEW YORK IMMIGRATION
COALITION, MAKE THE ROAD NEW
YORK, CASA, AMERICAN-ARAB ANTI-
DISCRIMINATION COMMITTEE, ADC Civil Action No.
RESEARCH INSTITUTE, FIEL HOUSTON
INC.

Plaintiffs,
V.

DONALD J. TRUMP, in his official
capacity as President of the United
States,

UNITED STATES DEPARTMENT OF
COMMERCE;

WILBUR L. ROSS, JR., in his official
capacity as Secretary of Commerce,

BUREAU OF THE CENSUS, an agency
within the United States Department of
Commerce; and

STEVEN DILLINGHAM, in his official
capacity as Director of the U.S. Census
Bureau,

Defendants.

COMPLAINT

1. This action challenges President Trump’s lawless attempt to exclude
undocumented immigrants from the “persons” who must be counted in the Census for
purposes of apportioning congressional seats to states. This xenophobic effort to deny
the basic humanity of undocumented immigrants violates Article I’s mandate to count all

“persons” in the Census, and the Fourteenth Amendment’s requirement that
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“Representatives shall be apportioned among the several States according to their
respective numbers, counting the whole number of persons in each State . . . .” (emphasis
added). These words leave no room for doubt: they expressly mandate counting “the
whole number of persons” living in the United States for purposes of congressional
apportionment. As the Supreme Court held just four years ago, “the Fourteenth
Amendment calls for the apportionment of congressional districts based on total
population,” including all non-citizens living in the United States, regardless of legal
status. Evenwel v. Abbott, 136 S. Ct. 1120, 1129 (2016).

2. Despite this exceedingly clear constitutional command and binding Supreme
Court precedent, on July 21, 2020, Defendant Trump issued a Presidential Memorandum
addressed to Defendant Commerce Secretary Wilbur Ross titled, “Excluding Illegal
Aliens From the Apportionment Base Following the 2020 Census” (the “Memorandum™).
The Memorandum purports to declare—for the first time in our nation’s history—that it
is “the policy of the United States to exclude from the apportionment base aliens who are
not in a lawful immigration status under the Immigration and Nationality Act, as
amended (8 U.S.C. 1101 et seq.).” In other words, the Memorandum directs Secretary
Ross: do not count undocumented immigrants at all for purposes of congressional

apportionment.’

' The Memorandum appears to potentially exclude both those with no form of status
whatsoever as well as those currently authorized to remain and work in the U.S., such as
holders of Deferred Action for Childhood Arrivals, who are nonetheless not “in lawful
status under the Immigration and Nationality Act.” See Regents of the Univ. of
Californiav. U.S. Dep’t of Homeland Sec., 908 F.3d 476, 487 (9th Cir. 2018) (“recipients
of deferred action enjoy no formal immigration status”) (quotations omitted), rev'd in
part, vacated in part sub nom Dep’t of Homeland Sec. v. Regents of the Univ. of
California, 140 S. Ct. 1891 (2020); Batalla Vidal v. Nielsen, 279 F. Supp. 3d 401, 412
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3. Rarely does any government actor, much less the President of the United
States, so openly and obviously violate the Constitution. The Fourteenth Amendment
mandates “counting the whole number of persons” for congressional apportionment. As
the Supreme Court reaffirmed nearly four decades ago, an undocumented individual
living in the United States “is surely ‘a person’ in any ordinary sense of that term,”
“[wlhatever his status under the immigration laws.” Plyler v. Doe, 457 U.S. 202, 210
(1982). The President cannot change the fact that undocumented individuals are human
beings.

4. The new “policy” also breaks an uninterrupted line of history: every
Decennial Census in our nation’s history has included every person who lives in the
United States, regardless of citizenship or immigration status, for purposes of
apportioning congressional representation. Defendant Trump’s new policy set forth in
the Memorandum therefore not only violates the plain and unequivocal text of Section 2
of the Fourteenth Amendment and related Supreme Court precedent, it also departs from
hundreds of years of consistent Census practice.

5. In addition to contravening the plain text of the Constitution, Supreme Court
precedent, and an unbroken line of historical practice, the policy conflicts with the
Department of Justice’s own longstanding position—asserted repeatedly over decades in
litigation in courts around this country, including to this Court in 2018—that

undocumented immigrants are “persons” who must be counted in the Decennial Census

(E.D.N.Y. 2018) (“Deferred action does not . . . confer lawful immigration status”),
vacated and remanded sub nom. Dep 't of Homeland Sec. v. Regents of the Univ. of
California, 140 S. Ct. 1891 (2020). For the sake of consistency, Plaintiffs refer to all
those excluded here as “undocumented.”
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and apportionment calculations. The Administration’s own lawyers have made clear that
the policy is unconstitutional.

6. The new policy is a discriminatory attack on immigrants and immigrant
communities, and particularly immigrant communities of color. It is intended to erase
these individuals and communities, and to send the message that they do not count.
Indeed, whereas the original Apportionment Clause in Article I, Section 2 infamously
discounted enslaved Black Americans as three-fifths of a person for purposes of
congressional apportionment, the Memorandum raises this numerical dehumanization to
a new level: not three-fifths, but zero.

7. In practical terms, the policy will result in states such as California, Texas,
and New York receiving fewer congressional districts and Electoral College votes,
diluting the political power of the residents of these states. The policy will also deplete
federal resources from states and localities with substantial immigrant populations. The
policy is rank discrimination on the basis of national origin, race, and ethnicity in
violation of the Equal Protection and Due Process guarantees of the Fifth Amendment.

8. The effects of the new policy will cascade beyond the exclusion of
undocumented immigrants from the Census count. It is no coincidence that the
Memorandum was unveiled shortly before the Census Bureau was scheduled to
commence non-response follow up (“NRFU”) field operations to identify persons who
have not yet responded to the Census. The new policy of excluding undocumented
immigrants from the Census conveys a xenophobic message aimed at suppressing Census
participation from households containing immigrants and noncitizens. Unless enjoined,

the policy undoubtedly will undermine the effectiveness of the Census Bureau’s
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operations and deter members of immigrant communities—including undocumented
immigrants, noncitizen immigrants with legal status, and United States citizens—1from
participating in the Census.

9. The new policy also violates a panoply of other constitutional and statutory
prohibitions, including constitutional separation of powers, the Census Act, and the
Administrative Procedure Act.

10. This is not Defendant Trump’s first attempt to weaponize the Census to attack
immigrant communities. Last year, the Supreme Court atfirmed that the administration’s
effort to add a citizenship question to the 2020 Decennial Census would reduce Census
responses among non-citizen households, and held that Defendant Ross’s publicly-stated
rationale—purportedly to help enforce the Voting Rights Act—was “contrived.” Dep’t of
Commerce v. New York, 139 S. Ct. 2551, 2565-66, 2575 (2019).

11. In issuing the Memorandum, Defendant Trump has now confessed the real
reason behind that failed effort: to delete undocumented immigrants from the decennial
enumeration altogether, and to exclude them categorically from the very concept of
personhood in the Constitution. Among its many cynical motivations, the President’s
new policy is an obvious attempt to evade the consequences of the Supreme Court’s
decision and the permanent injunction issued by the district court in the citizenship
question litigation. See Dep’t of Commerce, 139 S. Ct. 2551; Order, New York v. Dep’t
of Commerce, No. 18-CV-2921, ECF No. 634 (S.D.N.Y. July 16, 2019).

12. Plaintiffs therefore request declaratory, injunctive, and/or mandamus relief to
prohibit Defendants from excluding undocumented immigrants from the population count

used to apportion the House of Representatives.
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JURISDICTION AND VENUE

13. This Court has jurisdiction over this action pursuant to 28 U.S.C. § 1331, 28
U.S.C. § 1346(a), and 28 U.S.C. § 1361.
14. Venue is proper in this judicial district under 28 U.S.C. § 1391(e).
15. This Court has the authority to issue declaratory and injunctive relief pursuant
to 28 U.S.C. § 2201 and 28 U.S.C. § 2202.
PARTIES

A. Plaintiffs
1. The New York Immigration Coalition

16. The New York Immigration Coalition (“NYIC”) is an umbrella policy and
advocacy organization for more than 200 groups in New York State, representing the
collective interests of New York’s diverse immigrant communities and organizations. It
has its principal place of business at 131 West 33rd St, New York, NY 10001.

17. NYIC’s mission is to unite immigrants, members, and allies so that all New
Yorkers can thrive. It envisions a New York State that is stronger because all people are
welcome, treated fairly, and given the chance to pursue their dreams. NYIC pursues
solutions to advance the interests of New York’s diverse immigrant communities and
advocates for laws, policies, and programs that lead to justice and opportunity for all
immigrant groups. It seeks to build the power of immigrants and the organizations that
serve them to ensure their sustainability, improve people’s lives, and strengthen New
York State.

18. NYIC’s 200-plus members are dues-paying, 501(c)(3), nonprofit

organizations that are committed to advancing work on immigrant justice, empowerment,
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and integration. NYIC’s members are located throughout New York State and beyond.
These member groups include grassroots community groups, social services providers,
large-scale labor and academic institutions, and organizations working in economic,
social, and racial justice. A number of NYIC’s member organizations receive funding
from a variety of local, state, and federal government sources to carry out social service,
health, and education programs. Many of these organizations receive governmental
funding that is directly tied to the Decennial Census.

19. New York is likely to lose at least one House seat during the post-2020
Decennial Census apportionment process as a result of the exclusion of undocumented
immigrants from the apportionment base. NYIC member organizations will lose political
power because of New York’s loss of at least one seat in the House of Representatives.

20. The exclusion of undocumented immigrants from the Census base count will
very likely reduce the amount of federal funds that are distributed to the states and
localities where Latinos, Asian-Americans, Arab-Americans, and other immigrant
communities of color constitute significant portions of the population. This will injure a
number of NYIC’s member organizations that receive funding to carry out social service,
health, and education programs in these areas.

21. As an organization, NYIC has an ongoing commitment to promoting
engagement in the Decennial Census among individuals served by its member
organizations. For the 2020 Decennial Census, NYIC has and will continue to invest
resources in Get Out the Count efforts through robust advocacy, outreach, and mass

educational forums.
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22. The Census is ongoing, with the Census Bureau’s NRFU just getting started.”
NYIC plans to continue its Get Out the Count efforts during this NRFU. In its extensive
Decennial Census outreach, NYIC will now face a much more difficult environment due
to the perception among New York undocumented immigrants that they no longer need
to complete the Census now that undocumented immigrants are being excluded from the
apportionment, as well as immigrant communities’ heightened fear of interacting with
government workers that this new policy will cause. This fear extends not only to
undocumented immigrants, but also to family and household members of undocumented
immigrants who will be concerned that participating might endanger their loved ones.

23. Because of the heightened fear and suspicion created by the decision to
exclude undocumented immigrants from the apportionment count, as well as confusion
among undocumented communities about whether they need to or should fill out the
Census in light of the Memorandum, NYIC will be forced to expend additional resources
on their outreach efforts to try to reduce the negative impact of the Memorandum on the
response rate in the immigrant communities they serve, particularly to undocumented
immigrant communities. Staff time and other resources devoted to NYIC’s Get Out the
Count efforts will be diverted to communications to combat fear and disinformation
resulting from the Memorandum. Moreover, NYIC has already, and will continue to,

divert resources from its other organizational priorities, including its work on health care

2 U.S. Census Bureau, 2020 Census: Nonresponse Followup,
htosy/fwww consus. govinewsroom/press-kits/ 2020 nonresponse-followup. him! (June 19,
2020).
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and language access issues, to address these concerns about decreased Census
participation.
2. Make the Road New York

24. Plaintiff Make the Road New York (“Make the Road New York”) is a
nonprofit membership organization with offices and service centers in Brooklyn, Queens,
Staten Island, Suffolk County, and White Plains.

25. Make the Road New York’s mission is to build the power of immigrant and
working-class communities to achieve dignity and justice. To achieve this mission, they
engage in four core strategies: Legal and Survival Services, Transformative Education,
Community Organizing and Policy Innovation.

26. Make the Road New York has more than 22,000 members who reside in New
York City, Long Island and Westchester County. These members lead multiple
organizing committees across numerous issues and program areas of concern to the
organization. Members take on leadership roles in the campaigns, determine priorities,
and elect the representatives who comprise most of the Board of Directors.

27. The apportionment resulting from the exclusion of undocumented immigrants
from the apportionment base will likely deprive New York of at least one seat in the
House of Representatives, diminishing the political and voting power and influence, and
thus injuring, Make the Road members who live in New York.

28. The exclusion of undocumented immigrants from the Census base count will
very likely reduce the amount of federal funds that are distributed to states and localities
where Latinos, Asian-Americans, Arab-Americans, and other immigrant communities of

color constitute significant portions of the population.
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29. Make the Road New York members include individuals who do not have
lawful immigration status and as a result of the Memorandum will not be counted for
apportionment of Congressional seats. Make the Road New York members also reside in
states and localities where immigrant communities of color constitute significant portions
of the population, including New York City and suburban areas outside of New York
City. Its members in these jurisdictions rely on a number of government services whose
funding is allocated based on population and demographics determined by the Decennial
Census. This includes parents with children enrolled in Title I schools, and drivers who
use the roads on a daily basis and thus depend on federal highway funds to perform their
jobs.

30. Make the Road New York members will be deprived of funding to which they
would be entitled by a more complete Census count.

31. One of the many Make the Road members who will suffer injury due to the
exclusion of undocumented immigrants from the apportionment base is Perla Liberato.
Ms. Liberato is a resident of Queens County, NY, where she works as a Youth Organizer.
Because Ms. Liberato resides in New York State, she will lose political power because of
her state’s loss of representation in Congress.

32. Another Make the Road member who will suffer injury due to the exclusion
of undocumented immigrants from the apportionment base is Yatziri Tovar. Ms. Tovar is
a resident of Bronx County, NY, and works as a media specialist. Because Ms. Tovar
resides in New York State, she will lose political power because of her state’s loss of

representation in Congress.
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33. Make the Road New York has an ongoing commitment to promoting
engagement in the Decennial Census among its members and constituents. For the 2020
Decennial Census, Make the Road New York is engaged in outreach and education work
and receiving outside funding to help support this work. This work includes, among
other things, general education programs, workshops for members, and person-to-person
outreach. Make the Road New York’s Census outreach efforts have already contacted
over 100,000 people and assisted over 7,500 people with completing the Census
questionnaire.

34. Make the Road New York will now face a much more difficult environment
due to its constituents’ heightened fear of interacting with government workers, which
will be increased by anti-immigrant actions such as the decision to exclude
undocumented immigrants from the apportionment base. This fear extends not only to
undocumented immigrants, but also to family and household members of undocumented
immigrants, who will be concerned that participating in the Decennial Census might
endanger their loved ones.

35. Because of the heightened fear and suspicion created by the decision to
exclude undocumented immigrants from the apportionment base, as well as confusion
among undocumented communities about whether they need to or should fill out the
Census in light of the Memorandum, Make the Road New York will be forced to expend
more resources on their Decennial Census outreach efforts to reduce the effect of this
policy change on the response rate in the immigrant communities of color it serves.

36. Because of the need to increase the time and money spent on Decennial

Census outreach due to the fear and confusion generated by the Administration’s decision
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to exclude undocumented immigrants from the apportionment base, Make the Road New
York will need to divert resources from other areas critical to its mission including civic
engagement and providing legal services.

3. CASA

37. Plaintiff CASA is a nonprofit membership organization headquartered in
Langley Park, Maryland. It has offices in Maryland, Virginia and Pennsylvania. CASA
is the largest membership-based immigrants’ rights organization in the mid-Atlantic
region, with more than 90,000 members.

38. CASA’s mission is to create a more just society by increasing the power of
and improving the quality of life in low-income immigrant communities. To advance this
mission, CASA offers social, health, job training, employment, and legal services to
immigrant communities. CASA serves nearly 20,000 people a year through its offices
and provides support to additional clients over the phone and through email.

39. CASA as an organization receives governmental funding that is directly tied
to the Decennial Census. Among other things, CASA receives Community Development
Block Grant (CDBG) funds that are allocated based on population and demographics
determined by the Decennial Census, including poverty levels. The exclusion of
undocumented immigrants in the Census base count will very likely result in a lower
percentage of CDBG funds allocated to the areas that CASA serves, and therefore CASA
will receive fewer such funds.

40. CASA has an ongoing commitment to promote participation in the Decennial
Census among its members and constituents. For the 2020 Decennial Census, CASA is

participating in ongoing outreach and education work.
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41. CASA plans to continue its Get Out the Count efforts during the NRFU. But
CASA’s efforts will be undermined by the decision to exclude undocumented immigrants
from the congressional apportionment because this will decrease participation among
undocumented immigrants who will believe that they no longer need to complete the
Census, and it will heighten fear of interacting with government workers among
immigrant communities of color. This fear extends not only to undocumented
immigrants but also to family members of undocumented immigrants, who will be
concerned that participating in the Decennial Census might endanger their loved ones.

42. Because of the difficulties created by the decision to exclude undocumented
immigrants from the Census count base, CASA will be forced to expend more resources
on its Decennial Census outreach efforts to reduce the effect of this change in policy on
the response rates in the immigrant communities of color it serves.

43. Because of the need to increase the time and money spent on Decennial
Census outreach due to the decision to exclude undocumented immigrants from the
Census count base, CASA will need to divert resources from other areas critical to its
mission, including job training and health outreach.

4. The American-Arab Anti-Discrimination Committee

44. Plaintiff American-Arab Anti-Discrimination Committee (“ADC”) is a civil
rights organization committed to defending and promoting the rights and liberties of
Arab-Americans and other persons of Arab heritage. ADC is the largest American-Arab
grassroots civil rights organization in the United States.

45. Founded in 1980 by former Senator James Abourezk, ADC’s objectives

include combating stereotypes and discrimination against and affecting the Arab-
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American community in the United States, serving as a public voice for the Arab-
American community in the United States on domestic and foreign policy issues, and
educating the American public in order to promote greater understanding of Arab history
and culture. ADC advocates, educates, and organizes to defend and promote human
rights and civil liberties of Arab-Americans and other persons of Arab heritage.

46. ADC has several thousand dues-paying members nationwide, with members
in all 50 states including California, New York, and Texas. Its members are also active
through ADC’s 28 local chapters and organizing committees, located in 20 states and the
District of Columbia, including in Tucson and Phoenix, Arizona; Los Angeles and
Orange County, California; Miami and Orlando, Florida; New York, New York; and
Austin and Dallas, Texas.

47. ADC has members in states with significant populations of undocumented
immigrants, such as Texas, New York, Florida, California, Arizona and Illinois. These
states—particularly Arizona, California, New York, and Texas—are likely to lose at least
one House seat (or not gain at least one House seat they would have gained) during the
post-2020 Decennial Census apportionment process, as a result of the exclusion of
undocumented immigrants from the apportionment base. Many but not all of ADC’s
members in these states are U.S. citizens. The loss of political representation and
political power will injure ADC’s members in these states.

48. The exclusion of undocumented immigrants in the Census base count will
reduce the amount of federal funds that are distributed to the states and localities where
Latinos, Asian Americans, Arab Americans, and other immigrant communities of color

constitute significant portions of the population. This will injure ADC members who

14

BC-DOC-0000006494



Case 1:20-cv-05781 Document 1 Filed 07/24/20 Page 15 of 74

reside in these areas, such as San Antonio and Houston, Texas and Miami-Dade,
Broward, and Orange Counties, Florida, Kings County, New York, and Prince George’s
County, Maryland. For example, ADC has members in these jurisdictions with children
enrolled in Title I schools and members who use the roads on a regular basis and thus
depend in part on federal highway funds for their upkeep.

49. As an organization, ADC is committed to promoting participation in the
Decennial Census among its members and constituents. For the 2020 Decennial Census,
ADC has undertaken engagement work within the Arab-American community. For
example, ADC is conducting training for Census enumerators, running advertisements
encouraging participation, and holding a strategy symposium, among other activities.
ADC plans to continue its Get Out the Count work through the Non-Response Follow-Up
time period.

50. ADC faces a difficult environment due to increased fear of interacting with
government workers among the Arab-American community, a fear that will be
heightened now because of the decision to exclude undocumented immigrants from the
apportionment. This fear extends not only to undocumented immigrants, but also to
family and household members of undocumented immigrants, who fear that participating
in the Decennial Census might endanger their loved ones.

51. Because of the heightened fear and suspicion created by the decision to
exclude undocumented immigrants from the apportionment base, ADC will be forced to
invest more resources in its Decennial Census outreach efforts to reduce the effect of this

policy change on the response rates in the communities it serves.
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52. Because of the need to increase the time and money spent on Decennial
Census outreach caused by the decision to exclude undocumented immigrants from the
apportionment base, ADC will need to divert resources from other areas critical to its
mission, including organizing, issue advocacy efforts, and educational initiatives.

5. The ADC Research Institute

53. Plaintiff ADC Research Institute (“ADCRI”) is a 501(c)(3) corporation
founded in 1982 by former Senator James Abourezk. ADCRI sponsors public programs
and initiatives in support of the constitutional and First Amendment rights of Arab-
Americans, as well as research studies, publications, seminars, and conferences that
document discrimination faced by Arab-Americans in the workplace, schools, media and
government agencies. These programs also promote a better understanding of Arab
cultural heritage by the public and policy makers.

54. ADCRI is currently engaged in promoting Decennial Census participation
among its constituents. ADCRI plans to continue this work through NRFU time period.

55. ADCRI is now facing a much more difficult environment due to increased
fear in the Arab-American community of interacting with government workers, due in
part to anti-immigrant actions such as the exclusion of undocumented immigrants from
the apportionment base. Because of this heightened fear and suspicion, ADCRI will be
forced to invest more resources in its outreach efforts to reduce the effect of this policy
change on the response rates in the communities it serves.

56. Because of the need to increase the time and money spent on Decennial
Census outreach due to the decision to exclude undocumented immigrants from the

apportionment base, ADCRI will need to divert resources from other areas critical to its
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mission, including its engagement with public school teachers and other educational
issues
6. FIEL Houton Inc.

57. FIEL Houston Inc. (“FIEL”) is a membership-based not-for-profit
organization based in Houston, Texas. FIEL is an immigrant-led organization who
advocates for just laws for immigrant youth, their families, access to higher education for
all people regardless of immigration status and access to justice for the community.

58. FIEL provides resources for undocumented students, understanding the path
to college is unsteady for many first and even second-generation Americans. FIEL’s
office is open to anyone secking guidance in their process of obtaining a higher
education, including assistance with applying to college and applying for scholarships
and other financial aid. FIEL also provides a variety of immigration services for our
community—{from providing legal counsel for immigrants to begin their pathway to
citizenship to handling most immigration cases.

59. FIEL was born out of the need for civic engagement in support of
undocumented students seeking a higher education and conducts organizing for the
betterment of the communities they serve, including outreach and campaigns related to
the 2020 Decennial Census directed at immigrant communities in Texas.

60. Today, FIEL has approximately 11,000 members in the greater Houston area
who help lead FIEL’s organizing. FIEL members reside in parts of Texas where
immigrant communities of color constitute significant portions of the population,

including Harris County.
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61. Texas would lose at least one House seat (or not gain at least one House seat
they would have gained) during the post-2020 Decennial Census apportionment process,
as a result of the exclusion of undocumented immigrants from the apportionment base.
The loss of political representation and political power will therefore injure FIEL's many
members who live in Texas

62. FIEL members in Houston rely on a number of government services whose
funding is allocated based on population and demographics determined by the decennial
Census. This includes parents with children enrolled in Title I schools, drivers who use
the roads on a daily basis and thus depend on federal highway funds to perform their
jobs, and many other programs and facilities that receive Census-guided funding. FIEL
members will be deprived of the benefits of census-guided funding to which they would
be entitled by a more complete census count.

63. One of the many FIEL members who will suffer injury due to the exclusion of
undocumented immigrants from the apportionment base is Deyanira Palacios. Ms.
Palacios is a lawful permanent resident and a resident of Montgomery County, Texas.
Because Ms. Palacios resides in Texas, she will lose political power because of Texas’
loss of at least one seat in the House of Representatives.

64. Another FIEL member who will suffer injury due to the exclusion of
undocumented immigrants from the apportionment base is Karen Ramos. Ms. Ramos is a
resident of Harris County, Texas, where she works as a realtor. Because Ms. Ramos
resides in Texas, she will lose political power because of Texas’ loss of at least one seat
in the House of Representatives. Ms. Ramos is entitled to remain and work lawfully in

the United States through the Deferred Action for Childhood Arrivals (“DACA”)
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Program. She is entitled to be counted in the ongoing 2020 Decennial Census along with
all other residents of Texas, regardless of their immigration status.

65. The exclusion of undocumented immigrants from the census base count will
very likely reduce the amount of federal funds that are distributed to the states and
localities where Latinos, Asian-Americans, Arab-Americans, and other immigrant
communities of color constitute significant portions of the population, including Texas.
This will injure FIEL and its members who benefit from census-guiding funding to carry
out social service, health, and education programs in these areas.

66. As an organization, FIEL has an ongoing commitment to promoting
engagement in the Decennial Census among individuals served by its member
organizations. For the 2020 Decennial Census, FIEL has and will continue to invest
resources in Get Out the Count efforts.

67. The Census is ongoing, with the Census Bureau’s Non-Response Follow-Up
just getting started. FIEL plans to continue its Get Out the Count efforts during this Non-
Response Follow-Up. In its extensive Decennial Census outreach, FIEL will now face a
more difficult environment due to the perception among undocumented immigrants in
Texas that they no longer need to complete the Census now that undocumented
immigrants are being excluded from the apportionment, as well as immigrant
communities’ heightened fear of interacting with government workers that this new
policy will cause. This fear extends not only to undocumented immigrants, but also to
family and household members of undocumented immigrants who will be concerned that

participating might endanger their loved ones.
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68. Because of the heightened fear and suspicion created by the decision to
exclude undocumented immigrants from the apportionment count, as well as contusion
among undocumented communities about whether they need to or should fill out the
Census in light of the Memorandum, FIEL will be forced to expend additional resources
on their outreach efforts to try to reduce the negative impact of the Memorandum on the
response rate in the immigrant communities they serve, particularly to undocumented
immigrant communities. Staff time and other resources devoted to FIEL’s Get Out the
Count efforts will diverted to communications to combat fear and disinformation
resulting from the Memorandum. Moreover, FIEL has already, and will continue to,
divert resources from its other organizational priorities, including its work on access to
education for students, to address these concerns about decreased census participation
within immigrant communities.

69. Because of the need to increase the time and money spent on Decennial
Census outreach due to the fear and confusion generated by the Administration’s decision
to exclude undocumented immigrants from the apportionment base, FIEL will need to
divert resources from other areas critical to its mission such as other civic engagement
activities.

B. Defendants

70. Defendant Donald J. Trump is the President of the United States. In that
capacity, Defendant Trump issued a July 21, 2020 Memorandum on Excluding Illegal
Aliens From the Apportionment Base Following the 2020 Census, described infra. As
President, he has the statutory responsibility of transmitting to Congress “a statement

showing the whole number of persons in each State, excluding Indians not taxed, as
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ascertained under the seventeenth and each subsequent decennial census of the
population, and the number of Representatives to which each State would be entitled
under an apportionment of the then existing number of Representatives by the method
known as the method of equal proportions, no State to receive less than one Member.”
2 U.S.C. § 2a (emphasis added). He is sued in his official capacity.

71. Defendant United States Department of Commerce is a cabinet agency within
the executive branch of the United States Government. The Commerce Department is
responsible for planning, designing, and implementing the 2020 Decennial Census. 13
US.C. §4.

72. Defendant Wilbur L. Ross, Jr. is the Secretary of Commerce. He oversees the
Bureau of the Census (“Census Bureau”) and is thus responsible for conducting the
Decennial Census of the population. 13 U.S.C. § 141(a). He has statutory responsibility
to “take a decennial census of the population,” 13 U.S.C. § 141(a), and for reporting to
the President by January 1, 2021, a “tabulation of total population by States . . . as
required for the apportionment of Representatives in Congress among the several States,”
13 U.S.C. § 141(b). He is sued in his official capacity.

73. Detendant Census Bureau is an agency within, and under the jurisdiction of,
the Department of Commerce. 13 U.S.C. § 2. The Census Bureau is the agency
responsible for planning and administering the Decennial Census.

74. Defendant Steven Dillingham is the Director of the Census Bureau and thus
has responsibility for administering a complete count of all persons residing in the United
States, including for the purpose of providing that figure to the Secretary of Commerce

for transmission to the President. He is sued in his official capacity.
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FACTS
A. Background on the Decennial Census

1. The Constitutional Command to Include All People in the Census
Jor Purposes of Congressional Apportionment

75. The Constitution requires a Decennial Census for the purpose of determining
the number of Representatives to which each State is entitled. Article I, Section 2, Clause
3 provides that “Representatives . . . shall be apportioned among the several States . . .
according to their respective Numbers” (the Apportionment Clause). U.S. Const. art. I,

§ 2, cl. 3. It also directs that “[t]he actual Enumeration shall be made within three Years
after the first Meeting of the Congress of the United States, and within every subsequent
Term of ten Years, in such Manner as they shall by Law direct” (the Census Clause). /d.

76. Key here, Section 2 of the Fourteenth Amendment provides that
“Representatives shall be apportioned among the several States according to their
respective numbers, counting the whole number of persons in each State, excluding
Indians not taxed.” Id. amend. XIV, § 2 (emphasis added).

77. “By its terms, therefore, the Constitution mandates that every ten years the
federal government endeavor to count every single person residing in the United States,
whether citizen or noncitizen, whether living here with legal status or without,” and
“[t]he population count derived from that effort is used . . . to apportion Representatives
among the states.” New York v. Dep’t of Commerce, 351 F. Supp. 3d 502, 514 (S.D.N.Y.
2019) (emphases added).

78. Consistent with this express constitutional mandate, the federal government
has conducted a Census that includes all persons living in the United States, regardless of

citizenship or legal status, every ten years since 1790.
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79. This was historically subject to only two qualifications, both contained in the
explicit text of the Constitution: “Indians not taxed,” and the Three-Fifths Clause for
persons who were enslaved. The first exception has not been relevant for some time; the
second, the Three-Fifths Clause, assumed that enslaved persons would be included in the
Census, but provided that they would not be counted as full persons for the purposes of
calculating population for congressional apportionment.

80. The explicit nature of these two qualifications, neither of which applies in
modern times, reinforces that the Decennial Census and the resulting apportionment base
must include every person physically living in the United States.

81. The Civil War and the abolition of slavery repudiated the Three-Fifths Clause,
which the Fourteenth Amendment then repealed. During debates over the Reconstruction
Amendments, Congress considered, and affirmatively rejected, proposals that would have
altered Congressional apportionment to be based on the population of voters, rather than
total population. Thaddeus Stevens introduced a constitutional amendment that would
have apportioned House seats “according to their respective legal voters.” Evenwel, 136
S. Ct. at 1128 (quoting Cong. Globe, 39th Cong., 1st Sess., 10 (1866)). Congress rejected
that proposal. Id.

82. As ratified, Section 2 of the Fourteenth Amendment carried forward the basic
total population mandate of the Apportionment Clause, providing, as stated, that
“Representatives shall be apportioned among the several States according to their
respective numbers, counting the whole number of persons in each State, excluding

Indians not taxed.”
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83. In introducing this final language on the Senate Floor, Senator Jacob Howard
explained the provision as follows:
[The] basis of representation is numbers . . . that is, the whole population except
untaxed Indians and persons excluded by the State laws for rebellion or other
crime . . .. The committee adopted numbers as the most just and satisfactory
basis, and this is the principle upon which the Constitution itself was originally
framed, that the basis of representation should depend upon numbers; and such, I
think, after all, is the safest and most secure principle upon which the Government
can rest. Numbers, not voters; numbers, not property; this is the theory of the
Constitution.

Evenwel, 136 S. at 1128 (quoting Cong. Globe, 39th Cong., 1st Sess., 2766-2767

(1866)).

84. In Evenwel v. Abbott, the Supreme Court held that Section 2 of the Fourteenth
Amendment “retained total population as the congressional apportionment base.”
Evenwel, 136 S. Ct. at 1128. The proposition that non-citizens must be included in the
population base for apportioning the total number of U.S. House seats to each state was
central to the Court’s holding that the Fourteenth Amendment does not prohibit states
from including non-citizens in drawing legislative districts within a state. The Court
explained: “It cannot be that the Fourteenth Amendment calls for the apportionment of
congressional districts based on total population, but simultaneously prohibits States from
apportioning their own legislative districts on the same basis.” Id. at 1129. The
concurring Justices agreed that “House seats are apportioned based on total population.”
Id. at 1148 (Alito, J., concurring in the judgment); see also id. at 1138 (Thomas, J,,
concurring in the judgment) (“[FJeatures of the apportionment for the House of
Representatives reflected the idea that States should wield political power in approximate

proportion to their number of inhabitants.”). See also Wesberry v. Sanders, 376 U.S. 1,
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14 (1964) (noting that the “principle solemnly embodied in the Great Compromise” is
“equal representation in the House for equal numbers of people”).

85. Lower courts have similarly recognized that the Constitution requires that all
people be included in the population totals used for Congressional apportionment,
regardless of citizenship status. As a three-judge panel of the District Court for the
District of Columbia explained:

The language of the Constitution is not ambiguous. It requires the counting of the

“whole number of persons” for apportionment purposes, and while illegal aliens

were not a component of the population at the time the Constitution was adopted,

they are clearly “persons.” By making express provision for Indians and slaves,
the Framers demonstrated their awareness that without such provisions, the

language chosen would be all- inclusive. . . We see little on which to base a

conclusion that illegal aliens should now be excluded, simply because persons

with their legal status were not an element of our population at the time our

Constitution was written.

Fed’n for Am. Immigration Reform v. Klutznick, 486 F. Supp. 564, 576 (D.D.C. 1980);
see also, e.g., New York, 351 F. Supp. 3d at 514.
2. The Government’s Repeated Acknowledgment of Its Constitutional

Obligation to Include All People in the Census for Purposes of
Congressional Apportioninent

86. The Justice Department has likewise not only conceded but forcefully argued
that it has a constitutional obligation to count every person residing in the United States
no matter their immigration status, and to use that data for apportionment purposes.

87. Facing a legal challenge in the early 1980s to the inclusion of undocumented
immigrants in apportionment figures in Federation for American Immigration Reform v.
Klutznick, the Government argued that the plaintiffs there sought “a radical revision of
the constitutionally mandated system for allocation of Representatives to the States of the

Union and an equally radical revision of the historic mission of the decennial census.”
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Defs.” Post-Arg. Memo. at 1, No. 79-3269 (D.D.C. Feb. 15, 1980). It explained that the
“Constitution expressly requires the enumeration of the ‘whole number of persons in each
State’ for purposes of apportionment of Representatives to the United States Congress
and none of plaintiffs’ legal theories puts in doubt that the plain meaning of this language
must be given effect,” and that the Census “has never . . . excluded from the
apportionment base any inhabitant counted in the decennial census.” Defs.” Reply
Memo. & Opp’n to Pls.” Mot. for Summ. J. at 1, No. 79-3269 (D.D.C. Jan. 30, 1980).

88. The Government also rejected any policy rationale for overriding the
constitutional mandate to include all persons in the enumeration for purposes of
congressional apportionment, noting that the “constitutionally mandated requirement to
count states’ inhabitants for apportionment purposes is a matter separate from the need to
solve the problems of illegal immigration.” Id.

89. Similarly, in a September 22, 1989 letter, Carol Crawford, the Assistant
Attorney General for Legislative Affairs, advised Senator Jeff Bingaman that the Justice
Department had “found no basis” for reversing its existing position that the Census
Clause and Section 2 of the Fourteenth Amendment “require that inhabitants of States
who are illegal aliens be included in the census count.””

90. More recently, in New York v. Department of Commerce, the Government
argued in its Motion to Dismiss that the “Constitution supplies a simple judicial standard
for determining the constitutionality of [Census Bureau] practices—the Secretary must

perform a person-by-person headcount, rather than an estimate of population.” Memo. of

? Letter from Assistant Attorney Gen. Carol T. Crawford to Honorable Jeff Bingaman
(Sept. 22, 1989), in 135 Cong. Rec. S22,521 (daily ed. Sept. 29, 1989).
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Law in Support of Defs.” Mot. to Dismiss at 25, No. 1:18-cv-02921, ECF No. 155
(S.D.N.Y. May 25, 2018). Similarly, it contended that “where, as here, there is no
allegation that the Secretary failed to establish procedures for counting every person, a
case ceases to implicate ‘actual Enumeration . . . .>” Reply Memo. of Law in Further
Support of Defs.” Mot. to Dismiss at 7, No. 1:18-cv-02921, ECF No. 190 (S.D.N.Y. July
13,2018).

91. The Government embraced the requirement that every person living in the
United States must be included in the Census even more directly in its Post-Trial
Proposed Findings of Fact in New York v. Department of Commerce, writing that the
“Constitution requires the federal government to conduct a Decennial Census counting
the total number of ‘persons’—with no reference to citizenship status—residing in each
state.” Defs.” Post-Trial Proposed Findings of Fact and Conclusions of Law Regarding
Pls.” Claims at 1, No. 1:18-cv-02921, ECF No. 546 (S.D.N.Y. Nov. 21, 2018) (internal
citations omitted).

92. Even more recently, in ongoing litigation in Alabama over the inclusion of
undocumented immigrants in the Census, the Government argued that “[t]he very
purpose of the census . . . is to count the number of people residing in each state.”
Memo. of Law in Support of Defs.” Mot. to Dismiss at 1, Alabama v. Dep’t of
Commerce, No. 2:18-cv-00772, ECF No. 45-1 (N.D. Ala. Nov. 13, 2019).

3. The Statutory Requirements to Include All People in the Census for
Purposes of Congressional Apportionment

93. Article I, Section 2 of the Constitution provides that the Census may be

conducted “in such manner as [Congress] shall direct by law.” Congress has codified this
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command in a statutory scheme primarily contained in Title 13 of the United States Code,
also known as the Census Act.

94. Congress delegated to the Secretary of Commerce responsibility for
conducting the Census, providing that he “shall, in the year 1980 and every 10 years
thereafter, take a decennial census of population as of the first day of April of such year,
which date shall be known as the ‘decennial census date’ ... .” 13 U.S.C. § 141(a).

95. Congress has also created the Census Bureau within the Department of
Commerce and authorized the Secretary of Commerce to delegate his duties under the
Census Act to the Census Bureau. 13 U.S.C. §§ 2, 4.

96. The Secretary must report to the President a “tabulation of total population by
States . . . as required for the apportionment of Representatives in Congress among the
several States” within nine months of the Census date. 13 U.S.C. § 141(b).

97. The President then performs a “ministerial” calculation of the number of U.S.
House seats to which each state is entitled. Franklin v. Massachusetts, 505 U.S. 788, 799
(1992). The President is “require[d]” to use only “data from the decennial census” to
perform this calculation, id. at 797, and the calculation must use a specific formula with
“rigid specifications . . . provided by Congress itself, and to which there can be but one
mathematical answer.” Id. at 799 (quoting S. Rep. No. 2, 71st Cong., 1st Sess., at 4-5).

98. The President must then transmit to Congress, “[o]n the first day, or within
one week thereafter, of the first regular session . . . a statement showing the whole
number of persons in each State . . . as ascertained under the . . . decennial census of the
population,” and “the number of Representatives to which each State would be entitled

under an apportionment of the then existing number of Representatives by the method
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known as the method of equal proportions.” 2 U.S.C. § 2a (emphases added). The
“method of equal proportions” is the specific formula prescribed by Congress that
calculates the number of House seats for each state based on the total population of each
state as enumerated in the Decennial Census.

99. Though the primary purpose of the Census enumeration remains the
apportionment of Congressional seats (as well as, by extension, Presidential electors), the
population count from the Decennial Census is also used by the states for decennial
redistricting of state legislative districts; helps to determine the distribution of hundreds
of billions of dollars of federal funding; and informs the decisions of federal, state, and
local policymakers and private businesses.

4. The Census Bureau’s Repeated Acknowledgments that All People

Must Be Included in the 2020 Census for Purposes of Congressional
Apportionment

100.  After more than a decade of preparation, the 2020 Census is currently
being conducted, with “Census Day” having occurred on April 1. Beginning in January
in some places, and in March nationwide, Americans were asked to respond to the
Census questionnaire online, by phone, or by mail. And while there have been some
delays due to the COVID-19 pandemic, in-person NRFU is currently scheduled to take
place between August 11 and October 31.*

101.  Throughout the entire process of preparing for and conducting the 2020

Census, the Census Bureau has consistently represented that it would adhere to the

4 See Census Bureau, Overall Timeline, httpsy//2020census.gov/on/important-
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centuries-old practice of counting every person living in the United States—including
undocumented immigrants—for apportionment and other purposes.

102. In fact, the Census Bureau has formally adopted a rule—pursuant to a
notice-and-comment rulemaking process—that undocumented immigrants must be
counted where they live and included in apportionment numbers. On February 8, 2018,
the Census Bureau promulgated its “Residence Rule” for the 2020 Census, which lays out
this requirement. 83 Fed. Reg. 5525 (Feb. 8, 2018) (formally titled “Final 2020 Census
Residence Criteria and Residence Situations.”).

103.  The Residence Rule explains that the “residence criteria” are “used to
determine where people are counted during each decennial census.” /d. at 5526. The
Residence Rule indicates that the criteria for determining residency set forth in the rule
must then be used “to apportion the seats in the U.S. House of Representatives among the
states” and that “[a]pportionment is based on the resident population, plus a count of
overseas federal employees, for each of the 50 states.” /d. at 5526 n.1.

104. The Residence Rule provides that “[c]itizens of foreign countries living in
the United States” must be “[c]ounted at the U.S. residence where they live and sleep
most of the time.” /d. at 5533. The Census Bureau elaborated that the “Census Bureau is
committed to counting every person in the 2020 Census,” including citizens of foreign
countries living in the United States. /d. at 5526. The Census Bureau considered a

comment which “expressed concern about the impact of including undocumented people
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in the population counts for redistricting because these people cannot vote.” In response,
the Census Bureau declined to make any changes to its residence criteria and indicated
that it ““will retain the proposed residence situation guidance for foreign citizens in the
United States.” /d. at 5530.

105.  Asof July 21, 2020, a copy of these criteria was available unchanged on

the Census Bureau website, including the provision for foreign citizens:®

3. FOREIGH CITIZENS IN THE URITED STATES

8y Citfzens af forelgn countries Heing {n the United States -~ Counted at the UK, residente where
they Hve and sleep most of the time,

by Citizens of foreign countries tying in the Uniled Statex who are members of the diplomatic
compunity - Counted at the embassy, consulete, United Nationg” facility, or other residences
where diplomats Hive.

vy Citizens of foreign countries visiting the United States, suck ax on o vacation or business trip -
Blot counted in the census.

106.  As of July 21, 2020, a webpage maintained by the Census Bureau
addressing “Frequently Asked Questions on Congressional Apportionment™ noted that
resident population counts “include all people (citizens and non-citizens) who are living
in the United States at the time of the census,” and explicitly affirmed that undocumented
residents must be included in the population totals used for Congressional

apportionment:’

> Final 2020 Census Residence Criteria and Residence Situations, Federal Register, Vol.
83, No. 27, Thursday, February 8, 2018, hitps://www . govinfo.gov/content/pke/FR-2018-
02-08/pdf/ 201802370 pdf (last visited July 21, 2020}

® Census Bureau, Residence Criteria and Residence Situations for the 2020 Census of the
United States, hiing:/forww consns. sov/conont/dany/Consus/programs-
surveyy/decennial/2020-consus/2020-Census-Residence-Criteria pd! (last visited July 21,
2020).

7 Census Bureau, Frequently Asked Questions on Congressional Apportionment,
httosy/fwww consus. govitopics/public-sector/congressional-
apportionment/about/Tags htmB06 (last visited July 21, 2020).
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Who is included in the apportionment population counts?

The apportionment population count for sach of the 50 states includes the state’s
total resident population {citizens and non-citizenst plus a count of the oversess
federal employees (and dependents) who have that state listed as their home state
in thew emplovers’ adiministrative records.

For details on who is counted Gind where they are counted) in the 2020 Census,
see the 2000 g 't o Hesidenos SHuations

Who is included in the resident population counts?

The resident population counts include all people pitizens and non-citizens) who
are living In the United States at the time of the census. People are eounted at
their ususl residence, which is the place where they Hve and sheep most of the
time,

The resident population also inclodes military and civilian employees of the US,
government who are deploved outside the United States {while stationed or
assigned in the United States) and can be allorated 1o a usuad residence address in
the United States based on aditdnistrative records from the Department of
Iefense,

Are undocumented residents included in the apportionment
population counts?

Yes, all people {citizens and noncitizens) with a ususl residence in the 50 states
are included in the resident population for the census, which means they are all
inchuded in the apportionment counts.

107.  Likewise, as of July 21, the “Census in the Constitution” page on the
Census Bureau website noted that “[t]he plan [of the Founders] was to count every person
living in the United States of America, and to use that count to determine representation

in Congress:™®

8 Census Bureau, Census in the Constitution, kitns://www census, gov/ programs-
survevs/decennial-census/about/census-constitution iml (last visited July 21, 2020).
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stitutic

Why Jefferson, Madison and the Founders Enshrined the Census in our
Constitution

The US. Constitution empowers the Congress 1o carry out the cepsus in “such
manner as they shall by Law direct” {Article §, Section 2), The Founders of our
Hledgling nation had a bold and ambitious plan to empower the people over their
new government. The plan was to count every person living in the newly created
United States of America, and to use that count 1o determine representation in
the Congress,

108.  Similarly, the Census Bureau’s 2020 guide for Complete Count
Committees, which are volunteer organizations designed to boost Census participation,
advised that the Census “mandates a headcount every 10 years of everyone residing in the

50 states,” including “citizens, and noncitizens:”

TAKE THE
CENSUS?

The U.S. Constitution {Article |, Section 2) mandates a
headoount avery 10 years of everyone resiging in the 50
states, Pugrto Ricy, and the sland Arpas of the Unibed
Simtes. This includes peonle of all agas, races, ethnic groups,
citizens, and noncitizens, The first census was conducted in
1750 and one has been conducted every 10 yvears sings then,

? Census Bureau, 2020 Census Complete Count Committee Guide at 1 (2018),
hitos:/Swww census. sov/eontent/damy/Uensus/newsroom/press-kity/ 201 ¥eco-vude-d-
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109.  Similarly, on its webpage “Setting the Record Straight,” as of July 21,
2020, the Census Bureau assured readers that “[e]veryone counts” and that “everyone

living” in the United States, including non-citizens, is counted in the 2020 Census:'’
Setting the Record Straight

Does the 2020 Census ask about cllizenship stobus?

MO, The 2020 Census does not ask whether you or anyons in youwr homs is a L%
citizen.

Are non-citizens courded in the census?

YE&, BEveryone counts. The 2080 Census counts evarvone Hving in the country,
including non~citizens. Learn more about who should be counted when vou

complete the 2020 Census,

110.  As of July 21, the Bureau’s “Who to Count” page repeated the same

information:!!

10 Census Bureau, Setting the Record Straight, hitps://2020¢ensus.gov/en/news-
events/rumors bt (last visited July 21, 2020).

' Census Bureau, Who to Count, htips://2020census. gov/en/who-to-count. htmi (last
visited July 21, 2020).
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e Visitors on Census Day

members of the
resiclance wharse thay

Hing the Ldted States on
b counted.

111.  And, as of July 21, the “Who Is Required to Respond” page on the Census
Bureau’s website for the 2020 Census also specified that “[e]veryone living in the United

States . . . is required by law to be counted in the 2020 Census:”*

bvervone ving in the United States
required by low o be counted in the 2020 Census,

112.  The 2020 Census is in process, but at this point remains far from
enumerating the entire population. As of July 23, 2020, 62.3% of households in the
United States have responded to the 2020 Census, according to the Census Bureau’s
estimates.'® Included within this figure are likely significant numbers of undocumented

immigrants who acted in good faith according to the Bureau’s own instructions and

12 Census Bureau, Who Is Required to Respond, https://2020census. gov/en/ame-i-
reguired. himl (last visited July 21, 2020).

13 Census Bureau, Response Rates, htips://2020census. gov/en/response-rates. htmi (last
visited July 21, 2020).
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responded to the census, with the understanding that they would be counted just like

every other person living in the United States.

B. Defendants’ First Attempt to Exclude Noncitizens from the Census: The
Citizenship Question Litigation

113.  This 1s not the first effort by Defendants to exclude noncitizens from the
2020 Census. Most notably, following the Secretary’s March 2018 announcement that a
citizenship question would be included on the Census, numerous plaintiffs, including
Plaintiffs here, filed suit to block the question. After an eight-day bench trial, this Court
issued a 277-page opinion and order including its findings of fact and conclusions of
law. See New York, 351 F. Supp. 3d 502. The Court concluded that Plaintiffs had
standing to sue because the inclusion of a citizenship question on the Census would deter
participation in the Census by households with a noncitizen, leading to an undercount of
such houscholds, and that Defendants violated the Administrative Procedure Act in
various ways, including by offering a “pretextual” rationale, id. at 516—Voting Rights
Act (“VRA”) enforcement—for the Secretary’s decision. Id. at 516.

114.  The Supreme Court affirmed, finding that the Secretary’s VRA rationale
was “incongruent with what the record reveal[ed] about the agency’s priorities
and decision-making process” and “contrived.” Dep’t of Commerce, 139 S. Ct. at 2575-
76. The Secretary’s March 2018 decision thus failed the basic requirement that agencies
“pursue their goals reasonably,” and was unlawful. /d. at 2576.

115.  The Secretary’s “contrived” pretext was pierced during discovery in a
separate state court lawsuit, Common Cause v. Lewis, No. 18-CVS-14001 (N.C. Super.

Ct.), where information that had been wrongfully concealed in discovery before this
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Court revealed the true genesis of the decision to add a citizenship question to the 2020
Census. The evidence was discovered on the hard drive of Dr. Thomas Hofeller, a North
Carolina-based longtime Republican strategist and redistricting expert who died in
August 2018.14

116. In late August 2015, Hofeller was commissioned by the Washington Free
Beacon, a conservative website, to study the “practicality” and “political and
demographic effects” of using citizen voting age population (“CVAP”) instead of total
population (“TPOP”) to achieve equal population in redistricting.’> Hofeller advised that
if a citizenship question were added to the 2020 Decennial Census so as to enable the
exclusion of non-citizens from the population base in redistricting, the results “would be
advantageous to Republicans and Non-Hispanic Whites.”!¢

117.  Documents also revealed that Hofeller in 2015 communicated directly
with Census Bureau official Christa Jones, using her private email address, and that Jones
notified Hofeller of the Federal Register’s notice for comment regarding the Census
Bureau’s Content Test for that year, suggesting that there was “an opportunity to mention

citizenship.”” Hofeller subsequently helped ghostwrite a draft DOJ letter to Commerce

14 Michael Wines, Thomas Hofeller, Republican Master of Political Maps, Dies at 75,
N.Y. Times (Apr. 21, 2018) https://www nviimes.cony 201 ®/08/2 obituaries/thomas-
hofeller-republican-master-of-political-mans-dies-at-75 himl.

15 Pls.” Mot. for Order to Show Cause Ex. C at 1-2, New York v. Dep 't of Commerce, No.
18-CV-2921, ECF No. 595-1 (S.D.N.Y. May 31, 2019).

1 Pls.” Mot. for Order to Show Cause Ex. D at 9, New York v. Dep’t of Commerce, No.
18-CV-2921, ECF No. 595-1 (S.D.N.Y. May 31, 2019).

17 Tara Bahrampour, GOP strategist and census official discussed citizenship question,
new documents filed by lawyers suggest, Wash. Post (June 16, 2019),
https://www.washingtonpost.com/dc-md-va/2019/06/15/new-documents-suggest-direct-
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requesting a citizenship question that subsequently came into the possession of his “good
friend[]” Mark Neuman, Defendant Secretary Ross’s “trusted” and “expert adviser” on
census issues, who “act[ed] analogously to an agency employee.”'® Following a call
between then-North Carolina Congressman (and now Defendant Trump’s Chief of Staff)
Mark Meadows and Defendant Secretary Ross, senior aides of Secretary Ross facilitated
a meeting at which Neuman provided Hofeller’s draft to John Gore, the Acting Assistant
Attorney General for Civil Rights, who ultimately “requested” that the Bureau include a
citizenship question on the census.”” Meanwhile, Jones eventually came to serve as Chief
of Staff to the Acting Director of the Census Bureau at the time of Defendant Secretary
Ross’s March 2018 Decision Memorandum ordering the inclusion of a citizenship
question on the census. Jones later testified that Hofeller favored adding a citizenship
question to the census to aid “the Republican redistricting effort” and that Hofeller’s
business partner, Dale Oldham, advocated for a citizenship question for redistricting and

apportionment purposes “more times than I can remember.”?

connection-between-republican-redistricting-strategist-census-bureau-official-over-
citizenship-question/.

8 NYIC Pls.' Mot for Sanctions, 1:18-cv-2921 (JMF), ECF No. 635-1 at 124-136; Def’s
Opp. to Ltr. Mot. to Compel, N.Y. Immigration Coalition v. U.S. Dep’t of Commerce,
1:18-cv-2921-JMF, ECF No. 451 at 3 (S.D.N.Y. Oct. 30, 2018).

19 Pls.” Joint Proposed Post-Trial Findings of Fact, N.Y. Immigration Coalition v. U.S.
Dep’t of Commerce, 1:18-cv-2921-JMF, ECF No. 545 at 52-53 9 364-69 (S.D.N.Y.
Nov. 21, 2018) (citing trial exhibits).

2 Memorandum from Acting Chairwoman Carolyn B. Maloney to Members of the
United States House Committee on Oversight, Update on Investigation of Census
Citizenship Question Since House Held Attorney General Barr and Commerce Secretary
Ross in Contempt of Congress, 12 (Nov. 12, 2019)
https://oversight.house.gov/sites/democrats.oversight.house.gov/files/2019-11-
12.Memo0%20t0%20COR%20Members%20re.%20Census.pdf.
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118.  Subsequent statements by Defendant Trump and other Administration
officials and advisors confirmed that a discriminatory intent to exclude noncitizens—and
particularly, undocumented immigrants—from redistricting was the actual purpose of the
effort to add a citizenship question to the Census.

119.  For example, on July 1, 2020, Detendant Trump stated that a citizenship
question was “very important to find out if someone is a citizen as opposed to an illegal,”
and that “Democrats want to treat the illegals, with healthcare and other things, better
than they treat the citizens of this country.””

120.  Defendant Trump himself has repeatedly admitted that his administration
sought to add the citizenship question to harm immigrant communities by excluding them
from the decennial enumeration and thus from redistricting and apportionment. About a
week after the Supreme Court’s holding in Department of Commerce, Defendant Trump,
asked why he was still trying to get a citizenship question on the census, said: “Number
one, you need it for Congress. You need it for Congress, for districting. You need it for
appropriations. Where are the funds going? How many people are there?”*?

121.  Days later, at a press conference in the White House Rose Garden,

Defendant Trump similarly stated that the citizenship information his administration

sought is “relevant to administering our elections. Some states may want to draw state

! Remarks by President Trump at Signing of H.R. 3401, White House (July 1, 2019)
htosfwww whitehouse. gov/brnielings-statements/romarks-president-rump-signing-h-r-

22 Remarks by President Trump Before Marine One Departure, White House (July 5,
2019), https:// www.whitehouse.gov/briefings-statements/remarks-president-trump-
marine-one-departure-51/).
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and local legislative districts based upon the voter-eligible population.”” In particular,
Defendant Trump urged states to apportion and redistrict on the basis of citizen voting
age population instead of total population, as Hofeller had advised, because he suggested
that the move might be immune from judicial scrutiny: “Indeed, the same day the
Supreme Court handed down the census decision, it also said it would not review certain
types of districting decisions, which could encourage states to make such decisions based
on voter eligibility.”?*

122. At the same press conference, Defendant Trump stated: “As shocking as it
may be, far-left Democrats in our country are determined to conceal the number of illegal
aliens in our midst. They probably know the number is far greater, much higher than
anyone would have believed before. Maybe that’s why they fight so hard. This is part of
a broader left-wing effort to erode the rights of the American citizen.”?

123.  Several of Defendant Trump’s associates and agents also stated—in the
wake of the Supreme Court’s ruling in Department of Commerce—that excluding
noncitizens from the census is necessary either to curtail immigration or limit the political
power of immigrant communities of color.

124.  Matt Schlapp, Chairman of the American Conservative Union and
husband to Mercedes Schlapp, Defendant Trump’s Director of Strategic

Communications, tweeted on June 27, 2019 that he wanted to “impeach[] the Chief

» Remarks by President Trump on Citizenship and the Census, White House (July 11,
2019) htips:/fwww whitchouse gov/bnefings-siatements/remarks-president-trump-
citizenship-census/.

#d.
P d.
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Justice [Roberts]” for “angling for vast numbers of illegal residents to help Dems hold
Congress.”

125.  Former Vice Chair of the President’s Commission on Electoral Integrity
and anti-immigrant zealot Kris Kobach stated on July 8, 2019 that he “advised the
President on putting the citizenship question back on the U.S. Census,” adding that he
wanted to “make it a requirement in federal law that we must ask the question in every
census going forward.”” A supplement to the Administrative Record in the citizenship
question litigation revealed that Secretary Ross (at the behest of former White House
senior advisor Steve Bannon) had discussed adding a citizenship question with Kobach,
who advised that the question’s absence on the census “leads to the problem that aliens
... are still counted for congressional apportionment purposes.” In separate public
statements, Kobach reiterated that the purpose of adding a citizenship question to the
census was “so Congress [can] consider excluding illegal aliens from the apportionment
process,”?® because “citizens in a district with lots of illegal aliens have more voting

power than citizens in districts with few illegal aliens.”*

26 Matt Schlapp (@mschlapp),, Twitter (June 27, 2019, 8:29 AM),
hitpastwaitter com/mschlapn/staing/ 1 1442665640835 528449,

27 Pilar Pedraza (@PilarPedrazaTV), Twitter (July 8, 2019),

¥ Kris Kobach, Exclusive—Kobach: Bring the Citizenship Question Back to the Census,
Breitbart (Jan. 30, 2018), http://www .breitbart.com/big-
government/2018/01/30/exclusive-kobach-bring-citizenship-question-back-census/.

¥ Kris Kobach, Why the Citizenship Question is So Important, Breitbart (June 27, 2019),
https://www .breitbart.com/politics/2019/06/27/kobach-why-the-citizenship-question-is-
so-important/.

41

BC-DOC-0000006521



Case 1:20-cv-05781 Document 1 Filed 07/24/20 Page 42 of 74

126.  Defendant Trump has also repeatedly denigrated and dehumanized non-
white immigrants. He has stated that certain immigrants “aren’t people, these are
animals,”*® and his administration has housed immigrant children in cages and separated
them from their families.” Indeed, Defendant Trump has long complained about the
growth of immigrant communities of color, tweeting in 2015: “How crazy - 7.5% of all
births in U.S. are to illegal immigrants, over 300,000 babies per year. This must stop.”*

127.  Secretary Ross has publicly supported the Trump Administration’s anti-
immigrant agenda, applauding Trump Administration programs to “swiftly return illegal
entrants” and to “stop sanctuary cities, asylum abuse, and chain immigration.”*

128.  This slew of public statements and actions—from Defendant Trump and
some of his highest-level advisers and administration officials—shows clearly that the
true rationale for a adding a citizenship question is driven by racial animus against
immigrants of color and a desire to curb the political power of immigrant communities of
color.

C. The Presidential Memorandum to Exclude Undocumented Immigrants
from the Census

39 Julie Hirschfeld Davis, Trump Calls Some Unauthorized Immigrants ‘Animals’ in
Rant, N.Y. Times, May 16, 2018,

https:www o nvtimes. com/201 /05 16/ ayvolitics/Trump-undocymented-himmisrants-
andmals. itml

3V BBC, Trump migrant separation policy: Children ‘in cages’ in Texas, June 18, 2018,
BBC News, hitps:/www bbe conynews/world-us-canada-445 18942,

32 Donald Trump (@realDonaldTrump), Twitter (Aug. 21, 2015 6:56 AM),
htosfowitter.com/realdonaldtrump/status/n34 72504 1972 2485746,

33 Press Release, Commerce Dep’t, Statement From U.S. Secretary of Commerce Wilbur
Ross on the Release of President Trump’s Immigration Priorities (Oct. 9, 2017),
https://www.commerce.gov/news/press-releases/2017/10/statement-us-secretary-
commerce-wilbur-ross-release-president-trumps.
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129.  Where subterfuge has failed, Defendants have now turned to executive
fiat. Barred from including a citizenship question on the 2020 Census, Defendants have
now contrived a new scheme to identify and directly exclude undocumented immigrants
from the Actual Enumeration required for apportionment. On July 21, 2020, Defendant
Trump issued a presidential memorandum to the Secretary of Commerce entitled,
“Memorandum on Excluding Illegal Aliens From the Apportionment Base Following the
2020 Census.””

130. The Memorandum wrongly asserts that “[t]he Constitution does not
specifically define which persons must be included in the apportionment base,” that
“persons in each state” has been interpreted to mean “inhabitants,” that the scope of the
term “inhabitants” requires “the exercise of judgment,” and that the President purportedly
has discretion to exercise that judgment to exclude entire categories of persons who
reside in the United States. /d.

131.  On this asserted legal basis, the Memorandum declares that for
reapportionment following the 2020 Census, “it is the policy of the United States to
exclude from the apportionment base aliens who are not in a lawful immigration status
under the Immigration and Nationality Act, as amended (8 U.S.C. 1101 et seq.), to the
maximum extent feasible and consistent with the discretion delegated to the executive
branch.” 1d. § 2.

132.  The Memorandum states that the Secretary, in submitting his Census

report under 13 U.S.C. § 141(b), “shall take all appropriate action, consistent with the

3 Available at hitps:/Awww whitchouse sov/presidential-actions/memorandum-
excluding-tllesal-aliens-apporiionment-base-folowine-2020-censys/,
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Constitution and other applicable law” to provide information to the President to allow
for the exclusion of undocumented immigrants. /d. § 3.

133. By its explicit and emphatic declaration of federal policy, the
Memorandum directs the Commerce Department (and through the Commerce
Department, the Census Bureau) to take steps to allow the President to exclude
undocumented immigrants in his apportionment report to Congress issued under 2 U.S.C.
§ 2(a). Id. This includes, but is not limited to, “provid[ing] information” in the report
that the Secretary must provide to the President under 13 U.S.C. § 141(b) that will
“permit[] the President” to exclude undocumented immigrants in calculating the number
of U.S. House seats to which each state is entitle. /d.

134. The Memorandum asserts that excluding undocumented immigrants 1s
justified because “the principles of representative democracy” are undermined by tying
the political influence of states to a population that includes undocumented immigrants.
Memorandum, § 2.

135.  In an accompanying statement, Defendant Trump declared that the
Memorandum followed through on his commitment to determine the citizenship status of
the population, and argued that “the radical left is trying to erase the existence of [the
concept of American citizenship] and conceal the number of illegal aliens in our country”
as “part of a broader left-wing effort to erode the rights of Americans [sic] citizens.”?

The statement repeated the Memorandum’s argument that counting undocumented

** President Donald Trump, Statement from the President Regarding Apportionment (July
21, 2020), htps: S www whitehouse.gov/brielings-statements/statement-prosident-
regarding-gpporiionment/.
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immigrants creates “perverse incentives,” and that “we should not give political power to
people who should not be here at all.”*®

136.  Upon information and belief, following receipt of the Memorandum, the
Department of Commerce has issued directives to the Census Bureau, constituting final
agency action, to implement the policy of excluding noncitizens from the enumeration
used for congressional apportionment, as set forth in the Memorandum.

137.  On June 23, 2020, Defendant Trump’s re-election campaign sent an email
making plain that the intent of the Memorandum is to undermine the Census and
demonize immigrants. The email characterized the Memorandum as an “Executive
Order” that “will block” undocumented people from “receiving congressional
representation” and from “being counted in the U.S. Census.”*’ The email claimed that
this “Executive Order” was necessary because “Democrats are prioritizing dangerous,
238

unlawful immigrants over American Citizens.

D. The Effect of Excluding Undocumented Immigrants from the Census

*1d.

37 Hansi Lo Wang (@hansilowang), TWITTER (July 23, 2020, 3:34 PM),
https://twitter.com/hansilowang/status/1286384297314844672.

3 Id. See also Tara Bahrampour, Trump’s reelection campaign calls for adding
citizenship question to 2020 census amid criticism that he is politicizing the count, Wash.
Post (Mar. 20, 2018), https://www.washingtonpost.com/local/social-issues/trump-
campaign-calls-for-adding-citizenship-question-to-2020-census-amid-accusations-that-
the-president-is-politicizing-the-annual-count/2018/03/20/dd5929fe-2¢62-11e8-b0bO0-
£706877db618_story.html (describing a “Trump reelection campaign” email that asked
supporters whether they “support[ed] the president in adding a citizenship question” to
the Census and noting that critics described the email as “demoralizing,” “an assault on
the constitution,” and “a sly attempt to rally the president’s base”).
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138.  Pew Research Center has estimated that the total population of
undocumented immigrants in the United States was 10.5 million people in 2017.%° The
Department of Homeland Security (DHS) has estimated that the total population of
undocumented immigrants in the United States was 12 million in 2015.4

139.  California, Texas, and New York are consistently three of the states with
the largest populations of undocumented residents.

140.  According to Pew Research Center, California had 2 million
undocumented residents, Texas had 1.6 million undocumented residents, and New York
had 650,000 undocumented residents in 2017, subject to an upward or downward
variance of 50,000 people for each estimate.*

141.  According to DHS, California had 2.9 million undocumented residents,
Texas had 1.9 million undocumented residents, and New York had 590,000
undocumented residents in 2015.%

142.  The current average population of each U.S. House district is 710,767

people.

3 Jeffrey S. Passel and D’Vera Cohn, Mexicans decline to less than half the U.S.
unauthorized immigrant population for the first time, Pew Research Ctr. (June 12,
2019), hitps//www.pewresearch.org/fact-tank/2019/06/1 2/us-unauthorized-immigrant-
sopulation-2017/

4 Office of Immigration Statistics, U.S. Dep’t of Homeland Sec., Population Estimates:
lllegal Alien Population Residing in the United States: January 2015 at 2 (Dec.

# Passel and Cohn, supra note 38.

2 Office of Immigration Statistics, supra note 46.
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143.  The Memorandum expressly aims to alter Congressional apportionment
based on states’ undocumented populations. For example, it argues that “[i|ncreasing
congressional representation based on the presence of aliens who are not in a lawful
immigration status would also create perverse incentives encouraging violations of
Federal law.” Memorandum§ 2.

144.  Of these states, the Memorandum specifically targets California,
anticipating that excluding undocumented immigrants from the census would deprive
California of multiple House seats (an thus, Electoral College votes). The Memorandum
states: “Current estimates suggest that one State is home to more than 2.2 million illegal
aliens, constituting more than 6 percent of the State’s entire population. Including these
illegal aliens in the population of the State for the purpose of apportionment could result
in the allocation of two or three more congressional seats than would otherwise be
allocated.” Id. Upon information and belief, this “one State” is California.

145.  Unlawfully excluding undocumented residents from the population count
used for apportionment will likely deprive several states—most particularly, Arizona,
California, New York, and Texas—of at least one House seat (or will cause not to gain at
least one House seat they would have gained) during the post-2020 Decennial Census
apportionment process.

146. Indeed, this Court found that Arizona, California, Florida, Illinois, New
York, and Texas all faced a substantial certainty of losing a seat based on a differential
undercount of 5.8% of all noncitizens in the 2020 census. New York, 351 F. Supp. 3d at
594, aff’d in relevant part, 139 S. Ct. 2551. The evidence upon which the Court based

these findings—the testimony of Dr. Chris Warshaw—relied on smaller undercounts of
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noncitizens in each of these states than would be caused by the Memorandum. See id.
(citing Warshaw Decl., Dkt. No. 526-1). A greater impact will occur for these states if
100% of undocumented immigrants are removed from the apportionment count. Other
studies have also confirmed the certainty that various states would lose a seat if
undocumented residents are removed.®

147.  But the effects of the Memorandum are likely to run even deeper. Like
the failed effort to add a citizenship question to the census, the new policy of excluding
undocumented immigrants from the census will broadcast a xenophobic message to
immigrant communities about census participation, suppressing responses from
households containing immigrants and noncitizens. This will result in the omission from
the census not only of undocumented immigrants, but also noncitizen immigrants with
legal status and United States citizens. The resulting undercount will harm the work of
organizations—including that of the Plaintiffs here—in promoting census participation
and will further strip representation and economic resources from communities with
immigrant populations.

E. The Census Bureau’s Likely Use of Statistical Modeling to Estimate
the Undocumented Population

# See Amelia Thomson-DeVeaux, The Citizenship Question Could Cost California And
Texas A Seat In Congress, FiveThirtyEight (June 17, 2019),

hitnsy//Dvethintveight. com/features/the-citizership-question-could-cost-california-and-
fexas-a-seai-in-congresy (finding California, Arizona, and Texas would lose at least one
seat in a poorly conducted census and 10% of households with undocumented immigrants
undercounted). While there are questions about the accuracy of its expert’s methodology,
the State of Alabama has asserted essentially the same thing in separate litigation. See
Expert Report of Dudley Poston at 28, Alabama v. U.S. Dep’t of Commerce, No. 2:18-cv-
00772-RD (N.D. Ala.) (opining that excluding undocumented residents from

apportionment base would cause California, Texas, and New Jersey to lose seats).
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148.  The Census Bureau does not have a means to individually enumerate
undocumented immigrants separate and apart from the rest of the population in each
jurisdiction.

149.  After completion of the citizenship question litigation, the Census Bureau
indicated that it would seek to compile citizenship status information for Census
respondents by using administrative records, including records from the Social Security
Administration. Such administrative records, however, do not provide information as to
legal status, as opposed to citizenship, and cannot be used to determine whether census
respondents are undocumented immigrants specifically.

150. In fact, the Government has recently represented in separate litigation, via
a declaration by Census Bureau Senior Advisor Enrique Lamas, that it “lack[s] . . .

accurate estimates of the resident undocumented population” on a state-by-state basis.**

# Defendants’ Supp. Rule 26(a)(1) Disclosures and Rule 26(a)(2)(C) Disclosures, State
of Alabama v. Dep 't of Commerce, Case No. 2:18-cv-00772-RDP (N.D. Ala. March 13,
2020). See also Jeffrey Mervis, Why the U.S. Census Bureau could have trouble
complying with Trump’s order to count citizens, Science Mag. (Sept. 16, 2019),
https://www.sciencemag.org/news/2019/09/why-us-census-bureau-could-have-trouble-
complying-trump-s-order-count-citizens (detailing the “formidable challenge” in relying
on administrative records); Comment from Campaign Legal Center, OMB Control
Number 0607-0995, https://campaignlegal.org/sites/default/files/2020-
01/Final%20Campaign%20Legal%20Center%20Comment%200MB%20Control%20No
%200607-0995.pdf (noting that “[s]tate administrative data on individual citizenship
status are notoriously riddled with errors and outdated information” and “records
misidentify naturalized U.S. citizens as non-U.S. citizens”); Jennifer Van Hook, Counting
11 million undocumented immigrants is easier than Trump thinks, The Conversation
(July 17, 2019), https://theconversation.com/counting-11-million-undocumented-
immigrants-is-casier-than-trump-thinks-120459 (observing that administrative records
provide “inconsistent information about the same person,” have “limited value for
describing those who fall outside of the administrative records system,” and will require
researchers to “make assumptions about coverage error”).
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151. In the absence of means to actually enumerate the total population of the
United States minus undocumented immigrants, the Government has indicated its
intention to use statistical modeling to estimate the undocumented population and thereby
calculate an apportionment population that excludes undocumented immigrants. In
separate litigation, Department of Justice attorney Stephen Ehrlich recently stated in a
hearing that “there may need to be some statistical modeling” in order to carry out the
Memorandum, though the Government had not yet “formulated a methodology.”*

152.  This statement is consistent with the previous efforts of governmental and
non-governmental actors that have endeavored to project the population of undocumented
immigrants in the United States. For example, Pew Research Center compiles statistical
estimates of the population of undocumented immigrants rather than an actual
enumeration, making a variety of statistical adjustments to the census population numbers
and weighting the data.*® DHS has similarly used statistical sampling methodology, the
residual method, for estimated the populations of undocumented immigrants. 4’

153.  The scope of any statistical model required to estimate the number of

undocumented immigrants would be unprecedented for use in calculating the

4> Hansi Lo Wang (@hansilowang), Twitter (July 22, 2020, 10:58 AM),

hitns/ftwitier.comvhansilowang/status/ 1 2859322744 104009985

1 See, . Passel, Measuring illegal immigration: How Pew Research Center counts
unauthorized immigrants in the US (July 12, 2019), https://www.pewresearch.org/fact-
tank/2019/07/12/how-pew-research-center-counts-unauthorized-immigrants-in-us/.

47 Office of Immigration Statistics, U.S. Dep’t of Homeland Sec., Population Estimates:
lllegal Alien Population Residing in the United States: January 2015 at 2 (Dec.
2018), hitps://www dhs.gov/sites/defaulVfiles/publications/18 1214 PLCY pops-est-

immigrants for any year since 2015.
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apportionment population. Such statistical processes are not an “actual Enumeration” as
required under Article I of the Constitution. See Dep 't of Commerce v. U.S. House of
Representatives, 525 U.S. 316, 338 (1999); id. at 346 (Scalia, J., concurring) (“It is in my
view unquestionably doubtful whether the constitutional requirement of an ‘actual

Enumeration,” Art. 1, § 2, cl. 3, is satisfied by statistical sampling.”).

CAUSES OF ACTION
COUNT ONE
Violation of Enumeration and Apportionment
(Article I, Section 2, Clause 3 of the Constitution,

and Section 2 of the Fourteenth Amendment)
(All Plaintiffs against All Defendants)

154. Plaintiffs repeat and re-allege by reference all of the previous allegations
in this Complaint.

155.  The Constitution requires that the apportionment of seats for the House of
Representatives be conducted on the basis of the total population of all persons in each
state, following each Decennial Census.

156. In particular, Article I, Section 2 of the Constitution requires that
“Representatives . . . shall be apportioned among the several States . . . according to their
respective Numbers, which shall be determined” based on the number of “persons” in
each state according to an “actual Enumeration,” “in such Manner as [Congress] shall by
Law direct.” U.S. Const. art. I, § 2, cl. 3.

157.  Section 2 of the Fourteenth Amendment provides that “Representatives
shall be apportioned among the several States according to their respective numbers,

counting the whole number of persons in each State.” U.S. Const. amend. XIV, § 2

(emphasis added).
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158.  “Whatever his status under the immigration laws, an alienis...a
‘person’” for purposes of the Fourteenth Amendment. Plyler, 457 U.S. at 210. A
“person” means a “human being,” Black’s Law Dictionary (11th ed. 2019), and no matter
what the Trump Administration may say, undocumented immigrants are human beings.
Undocumented immigrants living in the United States are among the “whole number of
persons in each State,” U.S. Const. amend. X1V, § 2, and thus the plain and unequivocal
text requires counting undocumented immigrants in the total population base used for
Congressional apportionment.

159.  The Supreme Court has definitively held that non-citizens must be
included in the population base used to apportion U.S. House seats to each state. The
Court held just four years ago that “the Fourteenth Amendment calls for the
apportionment of congressional districts based on total population,” including non-
citizens. Evenwel, 136 S. Ct. at 1129; see also id. at 1128 (“The product of these debates
was § 2 of the Fourteenth Amendment, which retained total population as the
congressional apportionment base.”).

160.  Other courts, including this Court, have recognized the same. See, e.g.,
New York, 351 F. Supp. 3d at 514 (“[TThe Constitution mandates that every ten years the
federal government endeavor to count every single person residing in the United States,
whether citizen or noncitizen, whether living here with legal status or without,” and
“[t]he. population count derived from that effort is used . . . to apportion Representatives
among the states”); Klutznick, 486 F. Supp. at 576 (“The language of the Constitution is

not ambiguous. It requires the counting of the ‘whole number of persons’ for
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apportionment purposes, and while illegal aliens were not a component of the population
at the time the Constitution was adopted, they are clearly ‘persons.’”).

161. The Memorandum brazenly ignores this precedent and the plain text of the
Constitution. It purports to unilaterally declare that undocumented immigrants are not
“persons” under the Fourteenth Amendment. Based on that shocking and baseless
assertion, the Memorandum declares it to be the explicit policy of the United States “to
exclude from the apportionment base aliens who are not in a lawful immigration status.”
The Memorandum further directs the Secretary to provide the President with information
in his Census report that excludes undocumented immigrants from the population count
of each state, so as to permit the President to exclude such persons in reporting to
Congress the number of each representatives to which each State 1s entitled, which the
President will then do.

162. By denying undocumented immigrants are “persons” and excluding them
from the total population count for congressional apportionment, the Memorandum
violates the plain and straightforward command of the Enumeration Clause and the
Fourteenth Amendment, as well as binding Supreme Court precedent.

163.  The Memorandum further violates the Enumeration Clause and the
Fourteenth Amendment by apportioning U.S. House seats among the states based on data
other than the “numbers” reflecting the total population of each state as determined by the
“actual Enumeration” of the Decennial Census.

164. Defendants’ violations of the Enumeration Clause and the Fourteenth
Amendments will cause Plaintiffs and their members harm because it will cause New

York, California, and Texas, among other states, to each receive at least one fewer seat in
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the House of Representatives. Because these states will have at least one fewer
congressional district than they would otherwise, each congressional district in these
states will encompass more total people than it would otherwise, diluting the vote of
residents of these states, such as Plaintiffs’ members. The loss of a congressional seat
will also result in fewer votes for each state in the Electoral College, reducing the
political power of residents of these states. These injuries are directly traceable to the
exclusion of undocumented immigrants as a result of the Memorandum and its policy

165. Defendants’ violations of the Enumeration Clause and the Fourteenth
Amendments also causes harm to Plaintiffs and their members because, as explained,
some of their members are undocumented immigrants and live in communities where
undocumented immigrants constitute substantial portions of the population; and Plaintiffs
provide services to undocumented immigrants. The existence of an official policy to
exclude undocumented immigrants from apportionment totals will cause fewer
undocumented immigrants to respond to the Census, causing numerous injuries to the
communities in which undocumented immigrants live, including loss of political power
and funding.

166.  There is a substantial likelihood that the requested relief will redress
these injuries. See Dep’t of Commerce, 139 S. at 2565-66; Utah v. Evans, 536 U.S. 452,

464 (2002); U.S. House of Representatives, 525 U.S. at 329-34.

COUNT TWO
Violation of Census Act
(2 U.S.C. § 2a(a); 13 U.S.C. § 141)
(Ultra Vires)
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167.  Plaintiffs repeat and re-allege the previous factual and jurisdictional
allegations in this complaint.

168.  Congress has required that the Secretary of Commerce “shall, in the year
1980 and every 10 years thereafter, take a decennial census of population as of the first
day of April of such year, which date shall be known as the ‘decennial census date.”

13 U.S.C. § 141(a). “The tabulation of total population by States under subsection (a) of
[§ 141] as required for the apportionment of Representatives in Congress among the
several States shall be completed within 9 months after the census date and reported by
the Secretary to the President of the United States.” Id. § 141(b) (emphasis added).

169. In turn, “the President shall transmit to the Congress a statement showing
the whole number of persons in each State, excluding Indians not taxed, as ascertained
under the seventeenth and each subsequent decennial census of the population, and the
number of Representatives to which each State would be entitled under an apportionment
of the then existing number of Representatives by the method known as the method of
equal proportions.” 2 U.S.C. § 2a(a).

170.  As the Supreme Court and the Census Bureau have recognized, these
statutes require that persons whose “usual residence” is in the United States must be
counted in the enumeration and apportionment of U.S. House seats at that “usual

2% <

residence.” “[T]he first census conducted in 1790 required that persons be allocated to

(193

their place of ‘usual residence,” and “‘usual residence’ has continued to hold broad
connotations” through present day. Franklin, 505 U.S. at 803, 805. The Census Bureau

has confirmed that its official policy today is that “[t]he state in which a person resides

and the specific location within that state is determined in accordance with the concept of

55

BC-DOC-0000006535



Case 1:20-cv-05781 Document 1 Filed 07/24/20 Page 56 of 74

‘usual residence,” which is defined by the Census Bureau as the place where a person
lives and sleeps most of the time.” Residence Rule, 83 Fed. Reg. at 5526.

171.  Under the Census Bureau’s Residence Rule, “[clitizens of foreign
countries living in the United States” must be “[c]ounted at the U.S. residence where they
live and sleep most of the time.” 83 Fed. Reg. at 5533.

172.  The President’s Memorandum violates 13 U.S.C. § 141(a)—(b) by
requiring the Secretary of Commerce to tabulate and transmit reports to the President
estimates of the total population in each State that are based on data other than the actual
Enumeration of each state as determined by the decennial census, and that do not count
all persons who live in the state as their “usual residence.” Specifically, the President’s
Memorandum violates 13 U.S.C. § 141(a)-(b) by requiring the Secretary to rely on
administrative data other than the actual Enumeration of each state as determined by the
decennial census, and to exclude undocumented immigrants who reside in a state as their
usual residence, in tabulating the total population of each state and transmitting those
total population numbers to the President.

173.  The President’s Memorandum also violates 2 U.S.C. § 2a(a) and 13
U.S.C. § 141(a)~(b) by requiring the President to calculate and transmit to Congress total
population figures for each state, and the apportionment of U.S. House seats among the
states, based on data other than “decennial census of the population,” and by using a
method other than the “method of equal proportions” prescribed by Congress. 2 U.S.C. §
2a(a). The President may use only the actual enumeration of the total population of each
State as “ascertained under the . . . decennial census”—and nothing else—to calculate the

whole number of persons in each State and the number of Representatives for each state.
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2 U.S.C. § 2a(a). Likewise, the “method of equal proportions™ is a “rigid” formula
“provided by Congress itself” that requires use of the total population of each State as
determined based on the decennial census and no other administrative data. Franklin,
505 U.S. at 2775.

174.  The President’s Memorandum also violates 2 U.S.C. § 2a(a) and 13
U.S.C. § 141(a)—(b) by causing the President to transmit to Congress total population
figures for each state that do not include all persons who live in each state as their “usual
residence,” and/or by causing the President to transmit to Congress a number of
Representatives for each state that is calculated by excluding persons who live in each
state as their “usual residence.” If the Secretary of Commerce transmits one set of total
population numbers to the President that do include undocumented immigrants who live
in the United States as their usual residence (as the Secretary must do), then the President
is required to use that set of total population numbers in transmitting to Congress “the
whole number of persons in each State,” and “the number of Representatives to which
each State would be entitled under an apportionment of the then existing number of
Representatives by the method known as the method of equal proportions.” 2 U.S.C. §
2a(a). The number of whole of persons in each state that the President must transmit to
Congress must be that “ascertained under the . . . decennial census of the population,” id.,
which includes all persons living in the United States as their usual residence, 13 U.S.C.
§ 141(a)—(b). And it is “required for the apportionment of Representatives in Congress
among the several States” that the President and the Secretary use the total population
numbers tabulated for each state that include all persons who live in each state as their

usual residence. 13 U.S.C. § 141(b).
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175. Because Defendant Trump and Secretary Ross will act beyond the scope
of their statutory authority in a way that causes constitutional violations, they are acting
ultra vires pursuant to 2 U.S.C. § 2a(a) and 13 U.S.C. § 141. See, e.g., Mountain States
Legal Foundation v. Bush, 306 F. 3d. 1132, 1136 (D.C. Cir. 2002) (“[T]he Supreme
Court has indicated generally that review is available to ensure that Proclamations are
consistent with constitutional principles and the President has not exceeded his statutory
authority.”); Chamber of Commerce of United States v. Reich, 74 F.3d 1322, 1328 (D.C.
Cir. 1996) (“When an executive acts ultra vires, courts are normally available to
reestablish the limits on his authority. . . . That the executive's action here is essentially
that of the President does not insulate the entire executive branch from judicial review.”).

176.  The Memorandum also will result in the President and Secretary Ross
failing to perform their clear legal duties to, among other things: tabulate the total
populations of the States based on data from the decennial census that includes all
persons who live in the United States as their usual residence; calculate the whole number
of persons in each state and the number of U.S. House seats to which each seat is entitled
based on data from the decennial census that includes all persons who live in the United
States as their usual residence; and transmit to Congress the whole number of persons in
each state and the number of U.S. House seats to which each seat is entitled based on data
from the decennial census that includes all persons who live in the United States as their
usual residence.

177. Defendants’ violations of 2 U.S.C. § 2a(a) and 13 U.S.C. § 141 will cause
Plaintiffs and their members harm because it will cause New York, California, and Texas,

among other states, to receive at least one fewer seat in the House of Representatives.
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Because these states will have at least one less congressional district than they would
otherwise, each congressional district in these states will encompass more total people
than they would otherwise, diluting the vote of residents of these states, such as
Plaintiffs’ members. The loss of a congressional seat will also result in fewer votes for
each state in the Electoral College, reducing the political power of residents of these
states. These injuries are directly traceable to the exclusion of undocumented immigrants
as a result of the Memorandum and its policy.

178.  Defendants’ violations of 2 U.S.C. § 2a(a) and 13 U.S.C. § 141 also
causes harm to Plaintiffs and their members because, as explained, some of their
members are undocumented immigrants and live in communities where undocumented
immigrants constitute portions of the population; and Plaintiffs provide services to
undocumented immigrants. The existence of an official policy to exclude undocumented
immigrants from apportionment totals will cause fewer undocumented immigrants to
respond to the Census, causing numerous injuries to the communities in which
undocumented immigrants live, including loss of political power and funding.

179.  There is a substantial likelihood that the requested relief will redress
these injuries. See Dep’t of Commerce, 139 S. Ct. at 2565-66; Utah, 536 U.S. at

464; U.S. House of Representatives, 525 U.S. at 329-34.

COUNT THREE
Discrimination on the Basis of Race and National Origin
(Fifth and Fourteenth Amendments of the U.S. Constitution)
(All Plaintiffs against All Defendants)

180.  Plaintiffs repeat and re-allege the previous factual and jurisdictional

allegations in this complaint.
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181.  The Due Process Clause of the Fifth Amendment to the U.S. Constitution
requires that the federal government not deny people the equal protection of its laws and
prohibits the federal government from discriminating against individuals in the United
States on the basis of race, ethnicity, national origin, and citizenship. U.S. Const. amend
V.

182.  The Supreme Court has affirmed the clear text of the Fifth Amendment by
recognizing its constitutional protections apply to “person(s]” within the jurisdiction of
the United States, and not only to citizens. See, e.g., Wong Wing v. United States, 163
U.S. 228 (1896) (Field, J., concurring) (“[t]he term ‘person,’ used in the [F]ifth
[Almendment, is broad enough to include any and every human being within the
jurisdiction of the republic”); see also Reno v. Flores, 507 U.S. 292, 306 (1993).

183.  The Fifth Amendment’s Due Process Clause “applies to all persons within
the United States, including aliens, whether their presence is lawful, unlawful, temporary,
or permanent.” Zadvydas v. Davis, 533 U.S. 678, 693 (2001).

184.  The “bedrock protections of the Fifth Amendment’s Due Process Clause”
are not eliminated by the “mere act of entry into the United States without
documentation.” Garza v. Hargan, 874 F.3d 735, 737-38 (D.C. Cir. 2017) (Millett, J.,
concurring).

185.  The Fifth Amendment’s prohibition on discrimination on the basis of
race, ethnicity, national origin, and citizenship is co-extensive with the Equal Protection
guarantees of the Fourteenth Amendment, which the Supreme Court has long recognized
extends to undocumented immigrants. “The Fourteenth Amendment to the Constitution

is not confined to the protection of citizens . . . . [and is] universal in [its] application, to
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all persons within the territorial jurisdiction, without regard to any differences of race, of
color, or of nationality.” Yick Wo v. Hopkins, 118 U.S. 356, 369 (1886). In more recent
years, the Supreme Court has reaffirmed that “aliens whose presence in this country is
unlawful . . . have long been recognized as ‘persons’ guaranteed due process of law by
the Fifth and Fourteenth Amendments.” Plyler, 457 U.S. at 210.

186. The Memorandum violates the Fifth Amendment’s prohibition on
discrimination in at least two distinct respects. First, it facially targets undocumented
immigrants for exclusion from the decennial enumeration, outright denying them the
status of “persons” under the Constitution. Government action denying the personhood
of people living in the United States echoes the darkest chapters of American
constitutional history. See Dred Scott v. Sandford, 60 U.S. 393 (1857).

187.  Second, as with the failed scheme to include a citizenship question on the
census, this latest discriminatory act is motivated by a bare desire to harm immigrant
communities of color, and particularly Latinx communities, by reducing their political
clout and access to federal resources.

188. Defendant Trump and nativist members of his Administration view non-
white, undocumented immigrants as a political and cultural threat. The President, as
noted supra, has directed particularly virulent animus at Latinx immigrants. Defendant
Trump and members of his Administration have long warned about the consequences of
rising Latinx political power in the United States and the ostensible harms of

undocumented immigrants to the United States.
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189. The Memorandum not only would codify the animus and discriminatory
goals of Defendants, but it would result in a cascade of discriminatory effects, including,
but not limited to:

a. The loss of congressional seats and Electoral College votes in states where
these groups constitute significant portions of the population and where Plaintiffs have
members, including a certainly impending loss for California; a substantial risk of a loss
for New York, Texas, Florida, Arizona, and Illinois; and a considerable risk of a loss for
New Jersey and Georgia; and

b. A substantial reduction in the amount of federal funds distributed to the local
and state governments in which the Plaintiffs reside, which all have significant, non-
white populations; and

c. A reduction of the political influence to which these communities would
receive through an accurate census count.

190. In addition to the discriminatory effects evidence well-known and acted
upon by Defendants and the direct intent evidence outlined, the haphazard process
through which the Defendants promulgated this Memorandum provides strong
circumstantial evidence of discriminatory intent. This evidence includes the timing of the
release of the Memorandum, which coincides with dispatching of Census field operations
to conduct outreach to groups the Defendant Trump has discouraged from participating
with dark and racist presidential campaign statements; the bizarre procedural sequence
and series of events leading up to the Memorandum; the President’s repeated efforts to
generate confusion surrounding and distrust of the Census process; the shallow

justifications cited by the President for the memorandum; the historical background and
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substantive departures from prior precedents; contemporary statements of the President
and other decisionmakers; and the profound unworkability of the Memorandum.

191.  Defendants’ violations of the Fifth Amendment will cause Plaintiffs and
their members harm because it will cause New York, California, and Texas, among other
states, to receive at least one fewer seat in the House of Representatives. Because these
states will have at least one less congressional district than they would otherwise, each
congressional district in these states will encompass more total people than they would
otherwise, diluting the vote of residents of these states, such as Plaintiffs” members. The
loss of a congressional seat will also result in fewer votes for each state in the Electoral
College, reducing the political power of residents of these states. These injuries are
directly traceable to the exclusion of undocumented immigrants as a result of the
Memorandum and its policy

192.  Defendants’ violations of the Fifth Amendment also cause harm to
Plaintiffs and their members because, as explained, some of their members are
undocumented immigrants and live in communities where undocumented immigrants
constitute portions of the population; and Plaintiffs provide services to undocumented
immigrants. The existence of an official policy to exclude undocumented immigrants
from apportionment totals will cause fewer undocumented immigrants to respond to the
Census, causing numerous injuries to the communities in which undocumented
immigrants live, including loss of political power and funding.

193.  There is a substantial likelihood that the requested relief will redress
these injuries. See Dep 't of Commerce, 139 S. Ct. at 2565-66; Utah, 536 U.S. at

464; U.S. House of Representatives, 525 U.S. at 329-34.
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COUNT FOUR
Separation of Powers
(Article I, Section 2, Clause 3 of the Constitution,
as amended by the Fourteenth Amendment)
(All Plaintiffs against Defendant Trump)

194.  Plaintiffs repeat and re-allege the previous factual and jurisdictional
allegations in this complaint.

195.  Article I of the U.S. Constitution, in conjunction with the Fourteenth
Amendment, requires that the federal government conduct an “actual Enumeration” of
the national population every ten years to determine the “whole number of persons” in
the United States and within each state for the purpose of apportioning members of the
House of Representatives to the respective states according to their population. U.S.
Const. art I, § 2, cl. 3; id. amend. X1V, § 2.

196.  The Constitution, through the Enumeration Clause, “vests Congress with
virtually unlimited discretion in conducting the decennial ‘actual Enumeration.”” Dep 't
of Commerce, 139 S. Ct. at 2566 (quoting Wisconsin v. City of New York, 517 U.S. 1, 19
(1996)).

197.  As the Supreme Court has noted repeatedly, through the Census Act,
Congress “delegated to the Secretary of Commerce the tasks of conducting the decennial
census ‘in such form and content as he may determine,””—not the President. /d. at 2567
(quoting 13 U.S.C. § 141(a)).

198.  The text of the Census Act itself makes clear that Congress has delegated
authority over the census to the Commerce Secretary, not the President.

199.  Section 141(a) of the Census Act requires that “/t/he Secretary shall, in

the year 1980 and every 10 years thereafter, take a decennial census of population as of
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the first day of April of such year, which date shall be known as the ‘decennial census
date’, in such form and content as he may determine”—not the President. 13 U.S.C. §
141(a) (emphasis added).

200. Section 4 of the Census Act requires the Secretary, not the President, to
“perform the functions and duties imposed upon him by this title.” 13 U.S.C. § 4.

201. The Census Act plainly distinguishes between the Secretary and the
President in their roles regarding the Census, as intended by Congress. See, e.g., 13
U.S.C. § 141(b) (“The tabulation of total population by States under subsection (a) of this
section as required for the apportionment of Representatives in Congress among the
several States shall be completed within 9 months after the census date and reported by
the Secretary to the President of the United States.”) (emphasis added); 13 U.S.C. § 21
(distinguishing between “the President” and “the Secretary”).

202. The Constitution and Census Act thus make clear that the President has
usurped powers Congress has delegated to the Secretary. See Youngstown Sheet & Tube
Co. v. Sawyer, 343 U.S. 579, 637 (1952) (Jackson, J., concurring) (“When the President
takes measures incompatible with the expressed or implied will of Congress, his power is
at its lowest ebb, for then he can rely only upon his own constitutional powers minus any
constitutional powers of Congress over the matter.”); see also Medellin v. Texas, 552
U.S. 491, 524 (2008) (“Justice Jackson's familiar tripartite scheme provides the accepted
framework for evaluating executive action in this area.”).

203. The Constitution and Census Act are unambiguous: Congress has
constitutional authority over the census, and it has delegated none of that authority to the

President. The Memorandum therefore violates the Constitution’s separation of powers.
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204. Defendants’ constitutional violation causes ongoing harm to Plaintiffs and
their members because as explained their members are undocumented immigrants and
live in communities where undocumented immigrants constitute significant portions of
the populations; and provide services to undocumented immigrants, and as such, these
violations will deprive them of the political influence and funding to which they would be
entitled by a more accurate census.

205. The Supreme Court has stated, “An individual has a direct interest in
objecting to laws that upset the constitutional balance between the National Government
and the States when the enforcement of those laws causes injury that is concrete,
particular, and redressable. Fidelity to principles of federalism is not for the States alone
to vindicate.” Bond v. United States, 564 U.S. 211, 222 (2011).

206. Defendants’ violations of the constitutional separation of powers will
cause Plaintiffs and their members harm because it will cause New York, California, and
Texas, among other states, to receive at least one fewer seat in the House of
Representatives. Because these states will have at least one less congressional district
than they would other, each congressional district in these states will encompass more
total people than they would otherwise, diluting the vote of residents of these states, such
as Plaintiffs’ members. The loss of a congressional seat will also result in fewer votes for
each state in the Electoral College, reducing the political power of residents of these
states. These injuries are directly traceable to the exclusion of undocumented immigrants
as a result of the Memorandum and its policy

207. Defendants’ violations of the constitutional separation of powers also

causes harm to Plaintiffs and their members because, as explained, some of their
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members are undocumented immigrants and live in communities where undocumented
immigrants constitute significant portions of the population; and Plaintiffs provide
services to undocumented immigrants. The existence of an official policy to exclude
undocumented immigrants from apportionment totals will cause fewer undocumented
immigrants to respond to the Census, causing numerous injuries to the communities in
which undocumented immigrants live, including loss of political power and funding.

208.  There is a substantial likelihood that the requested relief will redress
these injuries. See Dep’t of Commerce, 139 S. Ct. at 2565-66; Utah, 536 U.S. at

464; U.S. House of Representatives, 525 U.S. at 329-34.

COUNT FIVE
Administrative Procedure Act
(All Plaintiffs against Defendants Ross, Dillingham, Department of Commerce and
Census Bureau)
209. Plaintiffs repeat and re-allege by reference all of the previous factual
allegations in this Complaint.
210. The Administrative Procedure Act (APA), 5 U.S.C. §§ 702, 704, provides
for a cause of action against any final agency action, within the meaning of the APA.
211.  Upon information and belief, the Department of Commerce has directed
the Census Bureau to effectuate the Memorandum’s policy of excluding noncitizens from
the enumeration used to apportion congressional representation and has instructed the
Census Bureau to that effect. This constitutes a final agency action within the meaning of
the APA because it marks the consummation of the agency’s decision-making process,

and it is one by which rights or obligations have been determined, or from which legal

consequences will flow, Bennett v. Spear, 520 U.S. 154, 177-78 (1997).
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212. In addition, the Secretary’s tabulation of total population numbers for each
state that exclude undocumented immigrants and his transmission of those numbers to the
President is required under the Memorandum, and thus the fact that the Secretary will
take these actions is indisputable and inevitable. The Secretary’s tabulation of total
population numbers for each state that exclude undocumented immigrants and his
transmission of those numbers to the President are separate final agency actions within
the meaning of the APA. Requiring Plaintiffs to challenge those mandated final actions
after they occur could enable Defendants to evade judicial review.

213. The APA, 5 U.S.C. § 706(2), provides that a court shall hold unlawful and
set aside agency action found to be arbitrary, capricious, an abuse of discretion, or
otherwise not in accordance with law.

214. The Department of Commerce directive to the Census Bureau to effectuate
the policy of excluding undocumented immigrants from the Census as set forth in the
Memorandum also violates the APA because it is contrary to statutory and constitutional
law. Dep 't of Commerce, 139 S. Ct. 2551 at 2569; State Farm Mut. Auto. Ins. Co., 463
U.S. at 42-43.

215. The Census Act requires that this decennial census result in a “tabulation
of total population by States . . . as required for the apportionment of Representatives in
Congress among the several States” to be reported to the President. 13 U.S.C. §

141(b). This statute has identical meaning as the Constitution, whose mandate it
implements: undocumented immigrants are included in the “total population” of each
state, and thus must be included in the Census. The statute governing reapportionment, 2

U.S.C. § 2a, provides that after within one week of the first day of the first regular
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session of each Congress following the Census — that is, after receiving the Secretary of
Commerce’s report pursuant to 13 U.S.C. § 141(b) — the President shall transmit to
Congress the population of each state and the number of seats to which it is entitled in the
House of Representatives. Like the Census Act, this statute implements the
Constitution’s requirement that apportionment be based on the total population of each
state by mandating that the President’s statement to Congress show “the whole number of
persons in each State . . ..” 2 U.S.C. § 2a(a). Undocumented immigrants are included
within the “whole number of persons in each State” as used in 2 U.S.C. § 2a(a).

216. The Department of Commerce directive to the Census Bureau to effectuate
the policy of excluding undocumented immigrants from the Census as set forth in the
Memorandum is also arbitrary and capricious in violation of the APA because: it relied
on factors which Congress has not intended it to consider; entirely failed to consider an
important aspect of the problem; and offered an explanation for its decision that runs
counter to the evidence before the agency. Dep 't of Commerce, 139 S. Ct. 2551 at
2569; State Farm Mut. Auto. Ins. Co., 463 U.S. at 42-43.

217.  The Department of Commerce directive to the Census Bureau to effectuate
the policy of excluding undocumented immigrants from the Census as set forth in the
Memorandum is also arbitrary and capricious in violation of the APA because it changed
long-standing, consistent Census Bureau policy without a “reasoned analysis of the
change.” State Farm Mut. Auto. Ins. Co., 463 U.S. at 42-43; FCC v. Fox Television
Stations, Inc., 556 U.S. 502 (2009).

218.  The Department of Commerce directive to the Census Bureau to effectuate

the policy of excluding undocumented immigrants from the Census as set forth in the
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Memorandum is also arbitrary and capricious in violation of the APA because it is the
subject of improper political influence and pressure from political actors. D.C. Fed'n of
Civic Assoc. v. Volpe, 459 F.2d 1231, 1246 (D.C. Cir. 1971); Tummino v. Torti, 603 F.
Supp. 2d 519 (E.D.N.Y. 2009).

219.  The Memorandum further violates the APA by effectively abrogating the
Residence Rule without going through notice-and-comment rulemaking. The Census
Bureau issued the Residence Rule pursuant to notice-and-comment rulemaking. The
Census Bureau provided in the Residence Rule that foreign citizens must be “[c]ounted at
the U.S. residence where they live and sleep most of the time,” 83 Fed. Reg. at 5533, and
the Census Bureau confirmed that “[a]pportionment is based on the resident population”
as calculated pursuant to the Residence Rule. 83 Fed. Reg. at 5526 n.1. The APA’s
notice-and-comment requirements prohibit the Census Bureau from calculating the total
population of each state in a manner different from that set forth in the Residence Rule
without revising or replacing the Residence Rule pursuant to notice-and-comment
rulemaking. Neither the President nor the Secretary of Commerce may order the Census
Bureau to violate a rule issued pursuant to notice-and-comment rulemaking. “An agency
may not . . . depart from a prior policy sub silentio or simply disregard rules that are still
on the books.” Fox Television Stations, Inc., 556 U.S. 502.

220. Defendants’ violations of the APA will cause Plaintiffs and their members
harm because it will cause New York, California, and Texas, among other states, to
receive at least one fewer seat in the House of Representatives. Because these states will
have at least one less congressional district than they would otherwise, each

congressional district in these states will encompass more total people than they would
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otherwise, diluting the vote of residents of these states, such as Plaintiffs’ members. The
loss of a congressional seat will also result in fewer votes for each state in the Electoral
College, reducing the political power of residents of these states. These injuries are
directly traceable to the exclusion of undocumented immigrants as a result of the
Memorandum and its policy.

221. Defendants’ violations of the APA also cause harm to Plaintiffs and their
members because, as explained, some of their members are undocumented immigrants
and live in communities where undocumented immigrants constitute significant portions
of the population; and Plaintiffs provide services to undocumented immigrants. The
existence of an official policy to exclude undocumented immigrants from apportionment
totals will cause fewer undocumented immigrants to respond to the Census, causing
numerous injuries to the communities in which undocumented immigrants live, including
loss of political power and funding.

222. There is a substantial likelihood that the requested relief will redress
these injuries. See Dep 't of Commerce, 139 S. Ct. at 2565-66; Utah, 536 U.S. at

464; U.S. House of Representatives, 525 U.S. at 329-34.

REQUEST FOR RELIEF

WHEREFORE, Plaintiffs respectfully request that this Court:

i.  Declare that Defendants’ exclusion of undocumented immigrants from (a) the
tabulation of the total population of the states; (b) the calculation and statement of the
whole number of persons in each state; and (c) the calculation and statement of the
apportionment of the House of Representatives among the states, is unauthorized by and

violates the Constitution and laws of the United States;
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ii. Declare that Defendants’ exclusion of undocumented immigrants is ultra vires
and violates 2 U.S.C. § 2a(a) and 13 U.S.C. § 141(a)-(b);

iii. Preliminarily and permanently enjoin Defendants and all those acting on their
behalf from excluding undocumented immigrants from: (a) the tabulation of total
population by states; (b) the calculation and statement of the whole number of persons in
each state; and (c) the calculation and statement of the apportionment of the House of
Representatives among the states;

iv. Estop Defendants from excluding undocumented immigrants from: (a) the
tabulation of total population by states; (b) the calculation and statement of the whole
number of persons in each state; and (c) the calculation and statement of the
apportionment of the House of Representatives among the states;

v. Issue a writ of mandamus compelling the Secretary of Commerce to tabulate
and report the total population of each state under 13 U.S.C § 141(b) based only on the
actual enumeration of the total population as determined by the decennial census,
including undocumented immigrants who live in the United States as their usual
residence;

vi. Issue a writ of mandamus compelling the President to calculate the whole
number of persons in each state and the apportionment of the House of Representatives
among the states based only on the actual enumeration of the total population as
determined by the decennial census, including undocumented immigrants who live in the

United States as their usual residence;
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vii. Issue a writ of mandamus compelling the President to calculate the

apportionment of the House of Representatives among the states based on the method of

equal proportions prescribed by Congress;

viil.  Award Plaintiffs their reasonable fees, costs, and expenses, including

attorneys’ fees, pursuant to 28 U.S.C. § 2412; and

ix. Award any other such additional relief as the Court deems proper.

Dated: July 24, 2020

Respectfully submitted,
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UNITED STATES DISTRICT COURT
DISTRICT OF DISTRICT OF COLUMBIA

COMMON CAUSE, CITY OF ATLANTA, CITY
OF PATERSON, PARTNERSHIP FOR THE
ADVANCEMENT OF NEW AMERICANS,
ROBERTO AGUIRRE, SHEILA AGUIRRE,
PAULA AGUIRRE, ANDREA M.
ALEXANDER, DEBRA DE OLIVEIRA, SARA
PAVON, JONATHAN ALLAN RFEISS, and
MYRNA YOUNG,

Plaintiffs,
V.

DONALD J. TRUMP, in his official capacity as
President of the United States,

UNITED STATES DEPARTMENT OF
COMMERCE,

WILBUR L. ROSS, JR., in his official capacity as
Secretary of Commerce,

CHERYL L. JOHNSON, in her official capacity as
the Clerk of the United States House of
Representatives,

Defendants.

Case No.

COMPLAINT

INTRODUCTION

1. This is a complaint for declaratory judgment and injunctive relief against

implementation of the Memorandum issued by President Donald J. Trump on July 21, 2020,

titled “Excluding Illegal Aliens From the Apportionment Base Following the 2020 Census” (the

“Memorandum”), on the grounds that the Memorandum violates Article I, § 2 of the U.S.

Constitution as amended by § 2 of the Fourteenth Amendment; the Equal Protection guarantees

of the Fifth and Fourteenth Amendments; and 2 U.S.C. § 2a(a) and 13 U.S.C. § 141.
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2. The Memorandum purports to break with almost 250 years of past practice by
excluding undocumented immigrants when calculating the number of seats to which each State is
entitled in the House of Representatives. This new policy flouts the Constitution’s plain
language, which states that “[r]epresentatives shall be apportioned among the several states
according to their respective numbers, counting the whole number of persons in each state,”
excluding only “Indians not taxed.” U.S. Const., amend. XIV, § 2 (emphasis added). It also
flies in the face of the statutory scheme governing apportionment, which requires the President to
include “the whole number of persons in each State” in the apportionment base—again,
excluding only “Indians not taxed.” 2 U.S.C. § 2a(a) (emphasis added).

3. Since the founding, the three branches of government have agreed that “the whole
number of persons in each state” includes non-citizens, whether documented or undocumented.
Now, for the first time in our nation’s history, the President has purported to declare the
opposite. As the Department of Justice observed in 1980, such a change would be “a radical
revision of the constitutionally mandated system for allocation of Representatives to the States of
the Union and an equally radical revision of the historic mission of the decennial census.”

4. President Trump’s Memorandum is not an isolated event. Rather, it is the
culmination of a concerted effort, stretching back at least five years, to shift the apportionment
base from total population to citizen population—a strategy intended, in the words of its chief
architect, to enhance the political power of “Republicans and non-Hispanic whites” at the
expense of people of color, chiefly Latinos. The Memorandum is, in this respect, consistent with
the Administration’s attempt to add a citizenship question to the 2020 census—a ploy that the
U.S. Supreme Court rejected as pretextual and unlawful. The Administration’s latest effort

should meet the same end.
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S. Plaintiffs bring this action for declaratory and injunctive relief under 42 U.S.C.
§ 1983 and 28 U.S.C. § 2201(a) to halt Defendants’ violations of the Constitution and laws of the
United States and to protect the right of all of this country’s inhabitants to the equal protection of
its laws.

JURISDICTION AND VENUE

6. This Court has subject-matter jurisdiction under 28 U.S.C. § 1331, because this
action arises under the Constitution and laws of the United States, and relief is authorized under
42 U.S.C. § 1983 and 28 U.S.C. § 2201(a).

7. Venue is proper in this District pursuant to 28 U.S.C. § 1391(e)(1) because
Defendants are United States agencies or officers acting in their official capacities or under color
of legal authority, and Defendants reside in this District, or a substantial part of the events or
omissions giving rise to Plaintiffs’ claims occurred in this District, or one or more Plaintiffs
resides in this District.

8. This Court has personal jurisdiction over Defendants because Defendants are
located within this District and Defendants’ actions and omissions giving rise to Plaintifts’
claims occurred in this District.

PARTIES

9. Plaintiff Common Cause is a nonprofit organization organized and existing under
the laws of the District of Columbia, with its principal place of business in the District of
Columbia. Common Cause is a nonpartisan democracy organization with over 1.2 million
members, 22 state offices, and a presence in all 50 states. It has members in all 50 states and in

every congressional district. Since its founding by John Gardner fifty years ago, Common Cause
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has been dedicated to making government at all levels more representative, open, and responsive
to the interests of ordinary people. It sues herein on behalf of its members.

10.  Plaintiff City of Atlanta is the capital and most populous city in the State of
Georgia, with a population of over half a million people. People of color constitute the majority
of its population. It has a notably large population of immigrants, including Latino immigrants,
as well as immigrants from East and South Asia, Africa, and the Caribbean.

11.  Plaintiff City of Paterson is the county seat of Passaic County, New Jersey, with a
population of approximately 150,000 people. It has a notably large population of immigrants,
including Latino immigrants, as well as immigrants from Bangladesh, India, South Asia, and the
Arab and Muslim world.

12, Plaintiff Partnership for the Advancement of New Americans (PANA) is a
501(c)(3) nonprofit based in San Diego, California with over 400 members. PANA 1s dedicated
to advancing the full economic, social, and civic inclusion of refugees. It advocates for public
policy solutions that will ensure local governments invest in the long-term economic self-
sufficiency of newcomers and refugee families, including effective resettlement strategies and
equitable allocation of federal resources. PANA provides support to communities directly
affected by unjust immigration policies, including nationals from Iran, Libya, Somalia, Sudan,
Syria and Yemen who have resettled and continue to seek refuge in the San Diego region. In
addition to its public policy advocacy, PANA engages more than 40,000 former refugee, African
immigrant, Muslim, and Southeast Asian voters in elections throughout the San Diego region to
ensure the fair representation of these historically underrepresented communities. It sues herein

both on its own behalf and on behalf of its members.
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13. Plaintiff Roberto Aguirre is a naturalized U.S. citizen and a resident of Queens,
New York City, New York. He is of Latino ethnicity and Ecuadorean national origin. He is a
registered voter and regularly exercises his right to vote.

14. Plaintiff Sheila Aguirre is a natural-born U.S. citizen and a resident of Queens,
New York City, New York. She is of Latina ethnicity and Ecuadorean heritage. She is a
registered voter and regularly exercises her right to vote.

15. Plaintiff Paula Aguirre is a natural-born U.S. citizen and a resident of Queens,
New York City, New York. She is of Latina ethnicity and Ecuadorean heritage. She is a
registered voter and regularly exercises her right to vote.

16.  Plaintiff Andrea M. Alexander is a natural-born citizen and a resident of
Brooklyn, New York City, New York. Her racial identity is Black. She is a registered voter and
regularly exercises her right to vote.

17.  Plaintiff Debra de Oliveira is a naturalized U.S. citizen and a resident of Margate,
Florida. Her racial identity is Black and her national origin is Guyanese. She is a registered
voter and regularly exercises her right to vote.

18. Plaintiff Sara Pavon is a naturalized U.S. citizen and a resident of Queens, New
York City, New York. She is of Latina ethnicity and Ecuadorean national origin. She is a
registered voter and regularly exercises her right to vote.

19.  Plaintiff Jonathan Allan Reiss is a naturalized U.S. citizen and a resident of
Manhattan, New York City, New York. He is of Caucasian ethnicity and Canadian national

origin. He is a registered voter and regularly exercises his right to vote.
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20.  Plaintiff Myrna Young is a naturalized U.S. citizen and a resident of Fort Myers,
Florida. Her racial identity is Black and her national origin is Guyanese. She is a registered
voter and regularly exercises her right to vote.

21.  Defendant Donald J. Trump is the current President of the United States of
America. He is sued herein in his official capacity. Pursuant to statute, the President is
responsible for transmitting the results of the decennial census, and the resulting congressional
apportionment figures, to Congress.

22.  Defendant United States Department of Commerce is a cabinet agency within the
executive branch of the United States Government, and is an agency within the meaning of 5
U.S.C. § 552(f). Pursuant to statute, the Commerce Department is responsible for, among other
things, implementing and administering the decennial census and transmitting the resulting
tabulations to the President for further transmittal to Congress.

23. Defendant Wilbur L. Ross, Jr., is the Secretary of Commerce of the United States
and a member of the President’s Cabinet. He is responsible for conducting the decennial census
and oversees the Census Bureau. He 1s sued herein in his official capacity.

24.  Defendant Cheryl L. Johnson is the Clerk of the United States House of
Representatives. Pursuant to statute, she is responsible for “send[ing] to the executive of each
State a certificate of the number of Representatives to which such State is entitled” following a
decennial reapportionment. 2 U.S.C. § 2a(b). She is sued herein in her official capacity.

FACTUAL ALLEGATIONS

A, Statutory Law Requires the President to Include All Persons in the Congressional
Apportionment Base, Irrespective of Citizenship or Immigration Status

25.  From the founding, the federal Constitution has required a decennial census (that

is, an “actual Enumeration”) to determine the apportionment of members of the U.S. House of

6
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Representatives among the States. The Constitution tasks Congress with passing legislation to
“direct” the “manner” in which the census shall occur, subject to the requirements set forth in the
Constitution itself. See U.S. Const., art. 1, § 2, cl. 3; Franklin v. Massachusetts, 505 U.S. 788,
791 (1992).

26. By statute, Congress has assigned the responsibility of conducting the census to
the Secretary of Commerce, and empowered the Secretary of Commerce to delegate authority for
establishing procedures to conduct the census to the Census Bureau. 13 US.C. §§ 2, 4, 141;
Franklin, 505 U.S. at 792.

27. To that end, the Census Bureau sends a questionnaire to every household in the
United States, to which every resident in the United States (documented or otherwise) is legally
required to respond. 13 U.S.C. § 221. The Census Bureau then counts responses from every
household to determine the population count in the various states.

28. The Census Bureau’s rules state that its enumeration procedures “are guided by
the constitutional and statutory mandates to count all residents of the several states,” including
“[c]itizens of foreign countries living in the United States.”!

29.  Within nine months of the census date (in this case, by January 1, 2021), the
Secretary of Commerce is required by statute to report to the President “the tabulation of fotal
population by States . . . as required for the apportionment of Representatives in Congress
among the several States.” 13 U.S.C. § 141(b) (emphasis added).

30. Thereafter, the President is required by statute to transmit to Congress two sets of

numbers. First, the President must provide “a statement showing the whole number of persons

"U.S. Census Bureau, Residence Criteria and Residence Situations for the 2020 Census of the United
States at 1-2 (emphasis added), available at hitps://www.census.gov/content/dam/Census/programs-
surveys/decennial/2020-census/2020-Census-Residence-Criteria.pdf (1ast accessed July 22, 2020).

7
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in each State, excluding Indians not taxed, as ascertained under the . . . decennial census of the
population.” 2 U.S.C. § 2a(a) (emphasis added).

31. Second, based on the census count of the “whole number of persons in each
State,” the President must specify “the number of Representatives to which each State would be
entitled under an apportionment of the then existing number of Representatives by the method
known as the method of equal proportions, no State to receive less than one Member.” Id.

32. “Fach State” shall thereupon “be entitled” to the number of representatives
“shown in” the President’s statement to Congress, “until the taking effect of a reapportionment
under this section or subsequent statute.” 2 U.S.C. § 2a(b). It is “the duty of the Clerk of the
House of Representatives, within fifteen calendar days after the receipt of [the President’s]
statement, to send to the executive of each State a certificate of the number of Representatives to
which such State is entitled . . . .7 Id.; see Franklin, 505 U.S. at 792.

33.  The governing statute does not authorize the Secretary of Commerce to transmit
to the President a number other than “the whole number of persons in each State,” as determined
by the census. Nor does it vest the President with discretion to base the apportionment
calculation that he or she transmits to Congress on something other than “the whole number of
persons in each State.”

34.  Indeed, in enacting this statute, members of Congress noted repeatedly that the
President’s role in calculating apportionment figures is ministerial—i.e., that the statute directs
the President “to report ‘upon a problem in mathematics . . . for which rigid specifications are
provided by Congress itself, and to which there can be but one mathematical answer.”” Franklin,
505 U.S. at 799 (quoting S. Rep. No. 2, 71* Cong., 1* Sess. at 4-5 (1929)); see also S. Rep. No.

2, 71% Cong., 1* Sess. at 4 (1929) (stating that the President shall report “apportionment tables”
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to Congress “pursuant to a purely ministerial and mathematical formula”); 71 Cong. Rec. 1858
(1929) (statement of Sen. Vandenberg) (stating that the “function served by the President [under
this statute] is as purely and completely a ministerial function as any function on earth could
be”).

35. The Supreme Court, too, has recognized that “the President exercises no
discretion in calculating the numbers of Representatives,” and that his or her role in the
apportionment calculation is therefore “admittedly ministerial” Franklin, 505 U.S. at 799
(emphasis added).

36. The Executive Branch has similarly conceded the exclusively ministerial nature
of the President’s role in translating the census data to an apportionment determination. See
Reply Br. for the Federal Appellants at 24, Franklin v. Massachusetts, No. 91-1502 (U.S. Apr.
20, 1992), 1992 U.S. S. Ct. Briefs LEXIS 390 (“[1]t is true that the method [prescribed by 2
U.S.C. § 2a] calls for application of a set mathematical formula to the state population totals
produced by the census”); Transcript of Oral Argument at 12-13, Franklin v. Massachusetts, No.
91-1502 (U.S. Apr. 21, 1992) (argument of Deputy Solicitor General Roberts) (“The law directs
[the President] to apply, of course, a particular mathematical formula to the population figures he
receives [from the Secretary of Commerce] . . . It would be unlawful [for the President] . . . just
to say, ‘these are the figures, they are right, but I am going to submit a different statement.””).

B. The Constitution Requires the President to Include All Persons in the Congressional
Apportionment Base, Irrespective of Citizenship or Immigration Status

37.  From the founding of our nation, all three branches of government have agreed
that, independent of statutory law, the Constitution itself requires that the census count all
“persons” residing in each State, irrespective of citizenship or immigration status, and that all

such “persons” be included in the congressional apportionment base.

9
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38.  As originally ratified, Article I, Section 2 of the Constitution provided that
“Representatives . . . shall be apportioned among the several states which may be included within
this union, according to their respective numbers, which shall be determined by adding to the
whole number of free persons, including those bound to service for a term of years, and
excluding Indians not taxed, three fifths of all other Persons [i.e., slaves]” (emphasis added).
This infamous “Three-Fifths Compromise” did not exclude free non-citizens, who as a matter of
plain meaning are “persons,” from the apportionment base.

39. The Fourteenth Amendment was ratified following the Civil War. That
amendment eliminated the “three-fifths” clause, but otherwise “retained total population as the
congressional apportionment base.”  Evenwel v. Abbott, 136 S. Ct. 1120, 1128 (2016).
Specifically, Section 2 of the Fourteenth Amendment provides that “Representatives shall be
apportioned among the several states according to their respective numbers, counting the whole
number of persons in each state, excluding Indians not taxed” (emphasis added).

40.  During the debates over the Fourteenth Amendment, Congress considered
revising the apportionment formula to exclude persons ineligible to vote—a category which,
Congress expressly recognized, included the “unnaturalized foreign-born.” Cong. Globe, 39®
Cong., 1" Sess., 1256 (1866) (remarks of Sen. Wilson). This proposal was soundly rejected, on
the ground that “non-voting classes”—including unnaturalized immigrants—“have as vital an
interest in the legislation of the country as those who actually deposit the ballot.” Evenwel, 136
S. Ct. at 1128 (quoting Cong. Globe, 39 Cong., 1* Sess., 141 (1866) (remarks of Rep. Blaine)).

41. On several occasions since the Fourteenth Amendment’s passage, Congress has
considered measures to exclude “aliens,” including undocumented immigrants, from the census

count and/or apportionment base. “[IJt appears to have been generally accepted that such a result
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would require a constitutional amendment.” Fed. For Am. Immigration Reform (FAIR) v.
Klutznick, 486 F. Supp. 564, 576-77 (D.D.C.) (three-judge court), appeal dismissed, 447 U S.
916 (1980).

42. In 1929, for example, the Senate Legislative Counsel concluded that, absent such
an amendment, “statutory exclusion of aliens from the apportionment base would be
unconstitutional.” /d. (citing 71 Cong. Rec. 1821 (1929)).

43.  Again in 1940, Congress considered whether “aliens who are in this country in
violation of law have the right to be counted and represented.” Id. (quoting 86 Cong. Rec. 4372
(1940)). Representative Celler of New York explained:

The Constitution says that all persons shall be counted. I cannot
quarrel with the founding fathers. They said that all should be
counted. We count the convicts who are just as dangerous and just
as bad as the Communists or as the Nazis, as those aliens here
illegally, and 1 would not come here and have the temerity to say
that the convicts shall be excluded, if the founding fathers say they

shall be included. The only way we can exclude them would be to
pass a constitutional amendment.

Id. (emphasis added). On this basis, Congress rejected a proposal to exclude “aliens” from the
apportionment base. See id.

44, The Executive Branch, too, has repeatedly recognized—under Presidents of both
parties—that the Constitution requires that congressional apportionment take place on the basis
of total population, irrespective of citizenship or immigration status.

45.  For example, in 1980, under President Jimmy Carter, private plaintiffs filed a
lawsuit in this District seeking to exclude “illegal aliens” from the census and the congressional
apportionment base. Klutznick, 486 F. Supp. at 565. Opposing the suit, the U.S. Department of
Justice (“DOJ”) told this Court that the plaintiffs “s[ought] a radical revision of the

constitutionally mandated system for allocation of Representatives to the States of the Union and

11

BC-DOC-0000006566



Case 1:20-cv-02023 Document 1 Filed 07/23/20 Page 12 of 31

an equally radical revision of the historic mission of the decennial census.” Federal Defendants’
Post-Argument Mem. at 1, FAIR v. Klutznick, No. 79-3269 (D.D.C. filed Feb. 15, 1980).

46. “[Flor 200 years,” the DOJ told this Court, “the decennial census has counted all
residents of the states irrespective of their citizenship or immigration status,” and those counts
had been employed in apportionment. /d. Given “the clear and unequivocal language of Section
2 of the Fourteenth Amendment,” the DOJ urged, the “radical revision” that the plaintiffs sought
could come only from “a constitutional amendment.” Id. What is more, the DOJ explained,
such a revision would be “patently unfair” to residents of communities in which undocumented
immigrants live, as undocumented immigrants “demand[] precisely the same level of the services
from the municipalities and states in which [they] reside as do all other citizens.” Id. at 12.

47.  In 1988, under President Ronald Reagan, the Director of the Office of
Management and Budget sought the views of the DOJ on yet another proposal to exclude “illegal
aliens” from congressional apportionment base. The DOJ concluded that the proposed

3

legislation was “unconstitutional.” Letter from Thomas M. Boyd, Acting Assistant Attorney
General, dated June 29, 1988, at 5.2 In the DOJ’s view, it was “clear” that, under the Fourteenth
Amendment, “all persons, including aliens residing in this country, [must] be included” in the
congressional apportionment base. Id. at 2 (emphasis added). In fact, the DOJ noted, the
Reconstruction Congress “rejected arguments that representation should be based on people with
permanent ties to the country” and “consciously chose to include aliens.” Id. at 2-3.

48.  Inits 1988 opinion, the DOJ went on to explain that, for apportionment purposes,

the Fourteenth Amendment makes no distinction between “aliens” who are and are not lawfully

* Included in 1990 Census Procedures and Demographic Impact on the State of Michigan: Hearing Before
the Commitiee on Post Office and Civil Service, House of Representatives, One Hundredth Congress,
Second Session, June 24, 1988 at 240 (United States: U.S. Government Printing Office 1988).
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present in the United States. Furthermore, DOJ explained, in analyzing the Fourteenth
Amendment, “the Supreme Court . . . has read the word ‘person’ to include illegal aliens.” Id. at
3-4 (citing Plyler v. Doe, 457 U.S. 202, 210 (1982)).

49.  In 1989, under President George H. W. Bush, the DOJ issued a similar opinion.
Once again, a Senator had “requested the views of the Department of Justice concerning the
constitutionality of proposed legislation excluding illegal or deportable aliens from the decennial
census count.” Letter from Carol T. Crawford, Assistant Attorney General, dated Sept. 22, 1989,
at 1, 135 Cong. Rec. S12235 (1989). The DOJ responded that “section two of the Fourteenth
Amendment which provides for ‘counting the whole number of persons in each state’ and the
original Apportionment and Census Clauses of Article 1 section two of the Constitution require
that inhabitants of States who are illegal aliens be included in the census count.” Id. (emphasis
added). At that time, current Attorney General William Barr was the head of DOJ’s Office of
Legal Counsel. In that position, he would be expected to have reviewed and approved the DOJ
opinion.

50.  In 2015, under President Barack Obama, the DOJ once again took the position—
this time in briefing to the Supreme Court—that Article I, § 2 and the Fourteenth Amendment
“were purposely drafted to refer to ‘persons,’ rather than to voters, and to include people who

22

could not vote”—specifically including “aliens.” Brief for the United States as Amicus Curiae,
Evenwel v. Abbott, No. 14-940, at 18 (quoting Cong. Globe, 390 Cong., 1* Sess. 141, 359), 2015
U.S. S. Ct. Briefs LEXIS 3387. In the DOJ’s words, this is because “the federal government

act[s] in the name of (and thereby represent[s]) all people, whether they [are] voters or not, and

whether they [are] citizens or not.” Id. at 19.
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51. The judiciary, too, has long echoed this consensus. For over fifty years, the U.S.
Supreme Court has found it “abundantly clear . . . that in allocating Congressmen the number
assigned to each state should be determined solely by the number of the State’s inhabitants.”
Wesberry v. Sanders, 376 U.S. 1, 13 (1964).

52, Just four years ago, the Supreme Court unanimously reaffirmed that the
Constitution “select[s] . . . total population as the basis for allocating congressional seats, . . .
whether or not [individuals] qualify as voters.” Evenwel, 136 S. Ct. at 1129. Because
immigration was at the center of the controversy in Evenwel,’ it is beyond question that the
Supreme Court had non-citizen immigrants in mind when it made this declaration.

53.  Lower courts, too, have determined that “illegal aliens . . . are clearly ‘persons’™
for purposes of congressional apportionment, and that “the population base for purposes of
apportionment” must therefore “include[] all persons, including aliens both lawfully and
unlawfully within our borders.” Klutznick, 486 F. Supp. at 576 (emphasis added).

54. To Plaintiffs’ knowledge, no court has ever held otherwise.

C. In Violation of Statute and the Constitution, The President Has Purported to
Exclude Undocumented Immigrants from Congressional Apportionment

55. On July 21, 2020, without any advance notice to the public, the President issued a
proclamation titled “Memorandum on Excluding Illegal Aliens from the Apportionment Base

Following the 2020 Census” (the “Memorandum™)." Breaking with almost 250 years of

> See, e.g., Brief of Eagle Forum as Amicus Curiae for Appellants, Evenwel v. Abbott, No. 14-940, at 2,
2015 U.S. S. Ct. Briefs LEXIS 2687 (complaining of the “influx of non-citizens in[to] urban areas”);
Brief of Immigration Reform Law Institute as Amicus Curiae for Appellants, Evenwel v. Abbott, No. 14-
040, at 1, 2015 U.S. S. Ct. Briefs LEXIS 2724 (complaining of the “harms . . . posed by mass migration
to the United States, both lawful and unlawful™).

* Available at https://www.whitehouse.gov/presidential-actions/memorandum-excluding-illegal-aliens-
apportionment-base-following-2020-census/ (last accessed July 23, 2020).
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precedent, the Memorandum declares that it is now “the policy of the United States to exclude
from the [congressional] apportionment base aliens who are not in a lawful immigration status
under the Immigration and Nationality Act, as amended (8 U.S.C. 1101 ef seq.), to the maximum
extent feasible . . . .” Memorandum § 2.

56. To implement that purported “policy,” the Memorandum states that, when the
President “transmits . . . to the Congress” his report “regarding the ‘whole number of persons in
each State’” and the consequent “number of Representatives to be apportioned to each State,” he
will unilaterally “exclude . . . aliens who are not in a lawful immigration status” from the figures
that he transmits. /d. §§ 1, 2. The Memorandum further asserts that these manipulated figures
created at the President’s direction, and not the actual “whole number of persons in each State,”
as provided in the governing statute, shall then ““settle[] the apportionment’ of Representatives
among the States.” Id. § 1.

57. To enable the President to prepare this manipulated apportionment, the
Memorandum orders the Secretary of Commerce to “take all appropriate action . . . to provide
information permitting the President . . . to carry out the policy set forth in . . . this
memorandum.” Id. § 3. Presumably, this includes providing the President with “data on the
number of citizens, non-citizens, and illegal aliens in the country,” which the President had
earlier commanded the Department of Commerce to collect to permit the President to accomplish
this purpose. Id. § 1 (citing Executive Order 13880, July 11, 2019).

58. The Memorandum makes no serious attempt to square the President’s new
“policy” with the governing statutory and constitutional provisions described above or with over
two centuries of contrary practice. Instead, the Memorandum purports to justify this “policy”

based on the President’s own view that “[e]xcluding . . . illegal aliens from the apportionment
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base is more consonant with the principles of representative democracy underpinning our system
of Government.” Jd. § 2. The Memorandum also relies on the unexceptional premise that
transient visifors to a State are not included in census numbers to argue that inhabitants of a state
can be excluded based on their immigration status.

59. The President is not free to substitute his own personal judgment for those that
have already been made by the Congress that enacted 2 U.S.C. § 2a and by the framers and
ratifiers of Article I, § 2 and the Fourteenth Amendment. As explained above, the President’s
duty in preparing and transmitting the apportionment calculations to Congress is purely
ministerial. There is no room under the statutory scheme for his exercise of judgment
concerning what is most “consonant with the principles of representative democracy.” And even
if the statutory scheme permitted the President to exercise such judgment, he would of course be
restrained by the Constitution’s clear command.

D. The Memorandum is the Latest in a Series of Unlawful Attempts to Manipulate
Apportionment to Deprive Minorities of Political Power

60. The Memorandum is not the first time that this Administration has sought to
manipulate the census and apportionment process to deprive immigrants and racial and ethnic
minorities of political power. To the contrary, it is the latest in an interconnected series of
unlawful actions that this Administration has taken for that purpose.

61.  The planning for these actions predated the start of this Administration. In
August 2015, the now-deceased Republican redistricting guru Thomas B. Hofeller prepared a

secret study for a major Republican donor titled “The Use of Citizen Voting Age Population in
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Redistricting” (the “Hofeller Study”).” According to the New York Times, Hofeller had already
“achieved near-mythic status in the Republican party as the Michelangelo of gerrymandering, the
architect of partisan political maps that cemented the party’s dominance across the country.”
The Hofeller Study fortuitously came to light only after he died and his estranged daughter made
his personal storage devices available to Plaintiff Common Cause.

62.  In his study, Hofeller concluded that “[a] switch to the use of citizen voting age
population as the redistricting population base”—in lieu of total population, as presently used—
“would be advantageous to Republicans and non-Hispanic whites” and would dilute the
political power of Hispanics. Hofeller Study at 9 (emphasis added). The problem, Hofeller
explained, was that insufficient information was available to accurately determine the States’
citizen voting-age population for purposes of reapportionment. Without “add[ing] a citizenship
question to the 2020 Decennial Census form,” he concluded, such a switch would be
“functionally unworkable.” Id. at 4.

63.  Notably, the Hofeller Study addressed only the possibility of changing the
population base for state-level redistricting. This is because Hofeller knew that the Constitution
and federal law expressly require use of total population as an apportionment base at the federal
level. Even in his most ambitious private scheming, Hofeller did not imagine that the
apportionment base for the U.S. Congress could be changed.

64. When Defendant Trump was elected to the presidency in 2016, Hofeller “urg[ed]

[his] transition team to tack the [citizenship] question onto the census.” The transition staffer

* Available at hitps://www.commoncause.org/wp-content/uploads/2019/05/2015-Hofeller-Study.pdf (last
accessed July 23, 2020).

° Michael Wines, Deceased G.O.P. Strategist’s Hard Drives Reveal New Details on the Census
Citizenship Question, New York Times, May 30, 2019, available ar hitps://www nytimes.com/
2019/05/30/us/census-citizenship-question-hofeller htmi (last accessed July 23, 2020).
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with whom Hofeller spoke then discussed the issue with Defendant Ross and his advisors several
times in the early days of the Administration. Soon thereafter, Hofeller ghostwrote “the key
portion of a draft Justice Department letter” that claimed—falsely, and with no small amount of
irony—that “the [citizenship] question was needed to enforce the 1965 Voting Rights Act,” a
statute intended to protect the political power of racial and ethnic minorities.’

65. The rest is already well-known. See generally Dep’t of Commerce v. New York,
139 S. Ct. 2551 (2019). In March 2018, Defendant Ross, in his capacity as Secretary of
Commerce, announced his intent “to reinstate a question about citizenship on the 2020 decennial
census questionnaire.” Id. at 2562. Ross “stated that he was acting at the request of the [DOJ],
which sought improved data about citizen voting-age population for purposes of enforcing the
Voting Rights Act....” Id.

66. Of course, this rationale was pretextual. The real reason for Ross’s decision was
that stated by Hofeller in his 2015 study: to provide the data necessary to enable the change in
apportionment base from total population to citizen voting-age population, and thereby maximize
the political power of “Republicans and non-Hispanic whites.”

67. Shortly after Ross announced his decision, two groups of plaintiffs filed suit to
block the citizenship question. After a bench trial, a federal district court in New York ruled
(among other things) “that the Secretary’s action was arbitrary and capricious” and “based on a
pretextual rationale.” Id. at 2564. The Supreme Court granted certiorari before judgment and
affirmed, agreeing with the district court that “the Secretary’s decision must be set aside because

it rested on a pretextual basis.” /d. at 2573.

7 Wines, Deceased G.O.P. Strategist’s Hard Drives Reveal New Details on the Census Citizenship
Question, supra.
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68.  In particular, the Supreme Court found that “the [Voting Rights Act] played an
insignificant role in the decisionmaking process.” Id. at 2574. Instead, “the Secretary was
determined to reinstate a citizenship question from the time he entered office; instructed his staff
to make it happen; waited while Commerce officials explored whether another agency would
request census-based citizenship data; subsequently contacted the Attorney General himself to
ask if DOJ would make the request; and adopted the Voting Rights Act rationale late in the
process” as a “distraction” from his true, invidious motive. Id. at 2575-76.

69.  On July 5, 2019, just days after the Supreme Court rendered its decision,
President Trump admitted what the true reason for the citizenship question had always been. At
a press conference, he was asked: “What’s the reason . . . for trying to get a citizenship question
on the census?” Contrary to what the Administration had maintained in the census litigation, the
President answered: “Congress. You need it for Congress, for districting.”

70.  With the citizenship question now quashed, however, the Administration sought
another way to implement their goal of changing the apportionment base to shift political power
to “Republicans and non-Hispanic whites.” Thus, on July 11, 2019—six days after his press-
conference remarks—the President issued Executive Order 13880, titled “Collecting Information
About Citizenship Status in Connection with the Decennial Census.” 84 Fed. Reg. 33821.

71.  In that Executive Order, the President recognized that it was now “impossible . . .
to include a citizenship question on the 2020 decennial census questionnaire.” Id. Instead, as a
backup plan, the President “determined that it is imperative that all executive departments and

agencies . . . provide the [Commerce] Department the maximum assistance permissible . . . in

® Remarks by President Trump Before Marine One Departure, July 5, 2019, available at
https://www. whitehouse.gov/briefings-statements/remarks-president-trump-marine-one-departure-51/
(last accessed July 23, 2020).
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determining the number of citizens and non-citizens in the country, including by providing any
access that the Department may request to administrative records that may be useful in
accomplishing that objective.” /ld. To that end, the President “order[ed] all agencies to share
information requested by the [Commerce] Department.” Id. at 33822. He also “direct[ed] the
Department to strengthen its efforts . . . to obtain State administrative records concerning
citizenship.” Id.

72.  For the first time, the President specifically called out the importance of
“generat[ing] an estimate of the aggregate number of aliens unlawfully present in each State.”
Id. at 33823 (emphasis added). In addition, the President once again openly acknowledged the
true reason why, from the outset, his Administration had been so intently set on collecting
citizenship data: not improving enforcement of the Voting Rights Act, but rather, enabling
Hofeller’s plan to “design . . . legislative districts based on the population of voter-eligible
citizens,” rather than total population. /d. at 33823-24.

73. There is a clear through-line running through all of the above actions and
decisions: from Hofeller’s original 2015 plan to change the basis of apportionment, which
required new citizenship data; to Ross’s decision—at Hofeller’s urging—to place a citizenship
question on the census, while giving a pretextual reason to mask his true motive; to the
President’s Executive Order instructing the Commerce Department to collect citizenship data
through alternate means; to the President’s recent Memorandum purporting to unilaterally shift
the basis of congressional apportionment. All of these actions are part of an unconstitutional
concerted effort to shift political power away from racial and ethnic minorities, chiefly Latinos,

to “Republicans and non-Hispanic whites.”
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E. Plaintiffs’ Injuries as a Result of the Challenged Conduct

74. The unlawful conduct alleged herein has caused, is causing, and unless enjoined,
will cause Plaintiffs to suffer various injuries in fact.

75.  As recognized in the Hofeller Study, removing undocumented immigrants from
the apportionment base “alienat[es] Latino voters” and other voters of color, who “perceive
[such] a switch . . . as an attempt to diminish their voting strength.” Hofeller Study at 4. In
addition to inflicting alienation, it does, in fact, diminish the voting strength of these groups. See
id. at 6-7.

76.  As alleged above, many of the individual Plaintiffs are voters of color, as are
many members of the organizational Plaintiffs and many residents of the city Plaintiffs. These
include Latinos, African-Americans, Asian-Americans, and voters of other racial and ethnic
backgrounds. These voters have suffered dignitary harm as a result of Defendants’ challenged
actions. They are also certain to suffer diminished voting strength if those actions are not
enjoined.

77.  Removing undocumented immigrants from the apportionment base also dilutes
the votes and diminishes the representational rights of citizens—of all races and ethnicities—
who live in jurisdictions with an above-average number of undocumented immigrants. See
Hofeller Study at 6. As the Department of Justice has previously argued, “[i]Jt would be patently
unfair to penalize” these citizens “by depriving them of fair representation in Congress” and
diluting their voting strength merely because “a certain number of members of their community
are . . . in the class of potentially deportable aliens.” Federal Defendants’ Post-Argument Mem.

at 12, FAIR v. Klutznick, No. 79-3269 (D.D.C. filed Feb. 15, 1980).
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78.  Many of the individual Plaintiffs, many members of the organizational Plaintiffs,
and many residents of the city Plaintiffs live in areas with an above-average number of
undocumented immigrants. These persons are certain to suffer vote dilution and diminished
representational rights if Defendants’ challenged actions are not enjoined.

79. The President has already acknowledged as much. The Memorandum expressly
notes that one state—California—has “more than 2.2 million illegal aliens” and that the
exclusion of those undocumented immigrants from the apportionment base could cost California
“two or three . . . congressional seats.” Memorandum § 2. Plaintiffs Common Cause and PANA
have members residing in California whose votes would be diluted and who would lose
representation under the Memorandum’s apportionment regime.

80. By the same token, the State of New York had approximately 725,000
undocumented immigrants in 2016, a number that has likely increased since then.’ If
implemented, the Memorandum’s apportionment regime would likely result in the loss of one of
New York’s congressional seats, as each seat in New York presently corresponds to
approximately 719,000 people.' As alleged above, a number of the individual Plaintiffs reside
in New York, as do many members of Plaintiff Common Cause. Their votes would be diluted,
and they would lose representation, under the Memorandum’s apportionment regime.

81. Similarly, the State of Georgia has approximately 400,000 undocumented

immigrants—enough to potentially cost the State one congressional seat if they were not

° American Immigration Council, Fact Sheet: Immigrants in New York, https:/www.american
immigrationcouncil.org/research/immigrants-in-new-vork (last accessed July 23, 2020).

"9 2012 — 2020 Federal Representation by People per House Seat, Senate Seat, and Electors, The Green
Papers, hitps://www.thegreenpapers.com/Census10/FedRep.phtml (last accessed July 23, 2020).
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counted.''  Plaintiff City of Atlanta is located in Georgia, as are many members of Plaintiff
Common Cause. The votes of their residents and members would be diluted, and they would
lose representation, under the Memorandum’s apportionment regime.

82.  In addition, as the Department of Justice has recognized, removing undocumented
immigrants from the apportionment base “require[s]” residents of areas with an above-average
number of undocumented immigrants—including residents who are U.S. citizens—"“to assume a
greater burden of the cost of state and municipal services” merely because the President has now
“determined that a certain percentage of the residents of their community do not exist for
purposes of allocation of federal census-based fiscal assistance.” Federal Defendants’ Post-
Argument Mem. at 12, FAIR v. Klutznick, No. 79-3269 (D.D.C. filed Feb. 15, 1980).

83.  Again, many of the individual Plaintiffs, many members of the organizational
Plaintiffs, and many residents of the city Plaintiffs live in areas with an above-average number of
undocumented immigrants. These persons are certain to suffer fiscal burdens, including
increased costs of state and municipal services, if the challenged actions are not enjoined.

84. These increased costs would be felt especially acutely by the city Plamtiffs, which
must necessarily provide municipal services to citizens, documented immigrants, and
undocumented immigrants on an equal basis. See, e.g., Holt Civic Club v. Tuscaloosa, 439 U.S.
60, 74 (1978) (noting that “police, fire, and health protection” are “basic municipal services”
whose delivery to all residents is a “city’s responsibility”); Plyler, 457 U.S. 202 (holding that the

right to a free public education extends to minor undocumented immigrants).

" American Immigration Council, Fact Sheet: Immigrants in Georgia, hitps://www.

americanimmigrationcouncil. org/research/immigrants-in-georgia (last accessed July 23, 2020).
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85.  For example, the State of Georgia reportedly has the seventh-largest number of
undocumented immigrants in the United States, many of them concentrated in the city of Atlanta.
If undocumented immigrants were removed from the apportionment base, Plaintiff City of
Atlanta would have to continue to provide these municipal services to those residents without
receiving federal resources and representation commensurate with their numbers.

86.  Plaintiff PANA, moreover, would suffer certain harm to its organizational mission
if the challenged actions are not enjoined. Again, PANA’s mission centers around providing
support to immigrant communities, including foreign nationals who have resettled and continue
to seek refuge in the San Diego region. Because the San Diego region has a higher-than-average
number of undocumented immigrants, removing undocumented immigrants from the
apportionment base would reduce the federal resettlement resources directed to that region—
resources on which PANA depends to carry out its mission.

87.  Importantly, whatever figures the President transmits to Congress in January
2021, the issuance of the Memorandum is already inflicting irreparable injury on Plaintiffs. The
census count is ongoing and is not expected to conclude until the end of October.'> At this
moment, the Memorandum is causing fear and confusion among the immigrant population and
reducing the likelihood that immigrants (both documented and undocumented) will respond to

the census survey.” Unless Defendants’ actions are declared unlawful and void now, before the

> Important Dates, United States Census 2020, https://2020census.gov/en/important-dates.htm] (last
accessed July 23, 2020).

P See, e.g., Exclusion of undocumented immigrants from the Census is unconstitutional, E1 Sol Latino,
July 22, 2020, https://elsolnewsmedia.com/jim-kenney-exclusion/ (last accessed July 23, 2020) (reporting
statement of the mayor of Philadelphia that the Memorandum “appears targeted to suppress census
participation and create fear and confusion among undocumented immigrant communities”); Kendall
Ashman, President’s memo to exclude undocumented immigrants from 2020 census apportionment count,
ABC 40/29 News, July 22, 2020, htips//www 4029tv.com/article/presidentis-memo-to-exclude-
undocumented-immigrants-from-2020-census-apportionment-count/33397647# (last accessed July 23,
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conclusion of the count, the results of the census—and the consequent impact on congressional
apportionment—will be irretrievably altered. It will be too late to remedy these harms in January
2021, when President is scheduled to transmit the results of the count to Congress.

COUNT 1
Violation of U.S. Const., Art. I, § 2, cl. 3 and U.S. Const., amend. X1V, § 2

88.  Plaintiffs incorporate by reference and reallege all allegations set forth in the
preceding paragraphs.

89. As set forth above, Art. 1, § 2, cl. 3, as modified by Section 2 of the Fourteenth
Amendment, provides that “Representatives shall be apportioned among the several states
according to their respective numbers, counting the whole number of persons in each state,
excluding Indians not taxed.” U.S. Const., amend. X1V, § 2.

90.  Since the Founding, all three branches of the federal government have
consistently agreed that “the whole number of persons in each state” includes non-citizens,
irrespective of their immigration status—and, consequently, that non-citizens must be counted in

the census and included in the basis for congressional apportionment.

2020) (reporting view of Arkansas immigrant organization that “the president’s memo will potentially
scare immigrant communities from taking part” in the census count); Alexandra Watts, Charlotte Reacts
to Trump’s Proposed Census Changes, WFAE, July 22, 2020 https:/www.wfae.org/post/charlotte-reacts-
trumps-proposed-census-changes-O#stream/0 (last accessed July 23, 2020) (reporting that “{m]jembers of
North Carolina’s Latino community say those who are in the country illegally will be even more fearful
of filling out the 2020 census after President Trump released [the Memorandum]”); Trump excluding
those in US illegally from reapportionment, Adirondack Daily Enterprise, July 22, 2020,
https://www.adirondackdailyenterprise.com/news/politics/2020/07/rump-excluding-those-in-us-illegally-
from-reapportionment/ (last accessed July 23, 2020) (reporting that the Memorandum has “dr{awn] fury
and backlash from critics who alleged that it was intended to discourage participation in the [census]
survey, not only by people living in the country illegally but also by citizens who fear that participating
would expose noncitizen family members to repercussions”); Micah Danney, SPLC calls Trump census
memo  unlawful —and  unconstitutional,  Alabama Reporter, July 22, 2020, htps//
www alreporter.com/2020/07/2 2/sple-calls-trump-census-memo-unlawful-and-unconstitutional/ (last
accessed July 23, 2020) (reporting statement of the Southern Poverty Law Center that “the memo will
cause widespread confusion and deter people from participating in the census”).
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91. By purporting to exclude undocumented immigrants from the basis for
congressional apportionment, the President has violated Art. I, § 2, cl. 3 of the U.S. Constitution
and Section 2 of the Fourteenth Amendment to the U.S. Constitution.

92. These violations have caused, are causing, and unless Defendants are enjoined,

will continue to cause Plaintiffs to suffer injury-in-fact as alleged above.

Violation of Equal Protection Clause — Vote Dilution and Representational Injury
93.  Plaintiffs incorporate by reference and reallege all allegations set forth in the
preceding paragraphs.

94.  The Equal Protection Clause of the Fourteenth Amendment to the U.S.
Constitution, made applicable to the federal government via the Due Process Clause of the Fifth
Amendment, provides that the government may not “deny to any person within its jurisdiction
the equal protection of the laws.” U.S. Const., amend. XIV, § 1, cl. 2.

95.  In particular, the Equal Protection clause prohibits the government from taking
action in the apportionment process that dilutes or debases the weight of a voter’s vote based on
the happenstance of where that voter lives. See Reynolds v. Sims, 377 U.S. 533 (1964);
Wesberry v. Sanders, 376 U.S. 1 (1964).

96. By purporting to exclude undocumented immigrants from the congressional
apportionment base, Defendants have unlawfully diluted Plaintiffs” votes (or the votes of their
members and/or residents) by requiring them to live and vote in congressional districts with a
population that is higher than an equal proportion of persons as determined by the census and as
required by the Constitution. Similarly, Defendants have caused Plaintiffs (or their members

and/or residents) to suffer representational injury by forcing them to compete for their
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Representative’s limited attention and resources with an artificially high number of fellow-
constituents.
97. These violations have caused, are causing, and unless Defendants are enjoined,

will continue to cause Plaintiffs to suffer injury-in-fact as alleged above.

COUNT I
Violation of Equal Protection Clause — Invidious Discrimination
98.  Plaintiffs incorporate by reference and reallege all allegations set forth in the
preceding paragraphs.

99.  The Equal Protection Clause of the Fourteenth Amendment to the U.S.
Constitution, made applicable to the federal government via the Due Process Clause of the Fifth
Amendment, provides that the government may not “deny to any person within its jurisdiction
the equal protection of the laws.” U.S. Const., amend. XIV, § 1, cl. 2.

100. In particular, the Equal Protection Clause prohibits the government from taking
adverse action against any person on the basis of race, ethnicity, or national origin. See Flowers
v. Mississippi, 139 S. Ct. 2228 (2019). This prohibition extends to the apportionment process,
and encompasses not only “explicit racial classifications, but also . . . laws neutral on their face
but ‘unexplamable on grounds other than race.”” Miller v. Johnson, 515 U.S. 900, 905 (1995).

101. As alleged above, the President’s Memorandum is the culmination of a years-long
effort to transfer political power en masse from voters of color—chiefly, but not exclusively,
Latino voters—to “Republicans and non-Hispanic whites.” In other words, the Memorandum,
and the policy changes embodied therein, was motivated by intentional invidious discrimination
on the basis of race, ethnicity, and/or national origin.

102. These violations have caused, are causing, and unless Defendants are enjoined,

will continue to cause Plaintiffs to suffer injury-in-fact as alleged above.
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Violation of 2 U.S.C. § 2a and 13 U.S.C. § 141

103. Plaintiffs incorporate by reference and reallege all allegations set forth in the
preceding paragraphs.

104.  As set forth above, 13 U.S.C. § 141(b) requires the Secretary of Commerce to
transmit to the President “the tabulation of total population by States . . . as required for the
apportionment of Representatives in Congress.”

105.  Thereafter, 2 U.S.C. § 2a(a) requires the President to transmit to Congress “a
statement showing the whole number of persons in each State . . . as ascertained under the . . .
decennial census” and “the number of Representatives to which each State would be entitled”
applying the so-called “method of equal proportions” to that “whole number of persons.”

106. These statutes do not authorize the Secretary of Commerce to transmit to the
President any number other than the “total population by States.” Nor do they authorize the
President to transmit to Congress, or to calculate apportionment based on, any number other than
the “whole number of persons in each State . . . as ascertained under the . . . decennial census.”

107. The President’s statutory role in this calculating the apportionment figures is
purely ministerial and neither calls for, nor permits, the President’s exercise of discretion with
regard to the proper apportionment basis or the proper underlying theory of democratic
representation.

108. By purporting to require the Secretary of Commerce to transmit to the President
population figures concerning or adjusted to exclude undocumented immigrants, and by
purporting to exclude undocumented immigrants in the apportionment of congressional
representatives, the President has violated 2 U.S.C. § 2a(a) and has commanded the Secretary of

Commerce to violate 13 U.S.C. § 141(b).
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109. These violations have caused, are causing, and unless Defendants are enjoined,
will continue to cause Plaintiffs to suffer injury-in-fact as alleged above.

PRAYER FOR RELIEF

WHEREFORE, Plaintiffs pray for injunctive and declaratory relief as requested above
under 42 U.S.C. § 1983 and 28 U.S.C. § 2201(a), and more specifically pray for:

A. A declaration that the Memorandum, and the other actions challenged herein, are
unauthorized by and contrary to the Constitution and laws of the United States, and therefore are
null, void, and without force;

B. A preliminary injunction and permanent injunction halting and restraining
Defendants’ violations of the U.S. Constitution and laws of the United States alleged herein, by
ordering, among other things:

1. That Defendant Ross, Defendant U.S. Department of Commerce, and their
employees and agents (a) not transmit to the President any data regarding citizenship or
immigration status; (b) not transmit to the President any census-related data or calculation
other than the whole number of persons residing in each State, excluding Indians not
taxed; and (c) provide no support or assistance of any kind to the President in carrying
out his stated intent to exclude persons from his enumeration and apportionment
determinations on the basis of citizenship or immigration status;

2. That Defendant Trump include all of the inhabitants of each State,
excluding Indians not taxed, without respect to such inhabitants’ citizenship or
immigration status, in the enumeration and apportionment calculations that he prepares

and transmits to Congress; and
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3. That Defendant Johnson neither certify nor transmit to the States any
purported apportionment determination by the President that excludes persons from the
apportionment base on the basis of their citizenship or immigration status.

C. An award of Plaintiffs’ reasonable fees, costs, and expenses, including attorney’s
fees, pursuant to 28 U.S.C. § 2412; and

D. Such other and further relief as the Court may deem just and proper.

DATED: July 23, 2020

/s/ Daniel 5. Ruzumna
Daniel S. Ruzumna (D.C. Bar No. 450040)

BONDURANT MIXSON & ELMORE LLP
EMMET J. BONDURANT*

1201 West Peachtree Street NW

Suite 3900

Atlanta, GA 30309

Telephone: (404) 881-4100

Fax: (404) 881-4111

bondurant@bmelaw.com

PATTERSON BELKNAP WEBB & TYLER LLP
GREGORY L. DISKANT*

DANIEL S. RUZUMNA (D.C. Bar No. 450040)
ARON FISCHER*

JONAH M. KNOBLER*

1133 Avenue of the Americas

New York, NY 10036

Telephone: (212) 336-2000

Fax: (212) 336-2222

gldiskant@pbwt.com

Attorneys for Plaintiffs
* pro hac vice application forthcoming

McDERMOTT WILL & EMERY
MICHAEL B. KIMBERLY (D.C. Bar No. 991549)
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500 North Capitol Street, NW
Washington, D.C. 20001
Telephone: (202) 756-8000
Fax: (202) 756-8087
mkimberly@mwe.com

Attorney for the Individual and Organizational
Plaintiffs
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IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF NEW YORK

NEW YORK IMMIGRATION
COALITION, MAKE THE ROAD NEW
YORK, CASA, AMERICAN-ARAB ANTI-
DISCRIMINATION COMMITTEE, ADC Civil Action No.
RESEARCH INSTITUTE, FIEL HOUSTON
INC.

Plaintiffs,
V.

DONALD J. TRUMP, in his official
capacity as President of the United
States,

UNITED STATES DEPARTMENT OF
COMMERCE;

WILBUR L. ROSS,