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As aresult of the overall growth in jail populations, the nationwide jail incar-
ceration rate in 2014 {326 per 100,000) exceeds the highest county rates regis-
tered in the 1970s, which rarely exceeded 300 per 100,000 county residents.
(See Figure 2.) (Note that the incarceration and admission rates throughout this
report are per 100,000 county residents ages 15 to 64; see “The Incarceration
Trends Tool” on page 6 for more detail.) However, beneath this broad trend are
wide variations in incarceration rates among counties of roughly the same size.
For example, while the average incarceration rate among the 40 largest coun-
ties in 2014 was 271 per 100,000 residents, the full range of rates spans Philadel-
phia {810 per 100,000); San Bernardino County, CA (477 per 100,000); and Dallas
County, TX (367 per 100,000) at the high end, and Hennepin County, MN (134
per 100,000); Montgomery County, MD (121 per 100,000}); and Middlesex Coun-
ty, MA (82 per 100,000) at the low end."”

Meanwhile, while the average rate in 2014 for the 212 mid-sized counties was
20 percent higher than that of the larger counties—at 325 per 100,000 resi-
dents—many of them far exceeded this average, including Clayton County, GA
(962 per 100,000); Shelby County, TN (876 per 100,000); and New Orleans, LA
{861 per 100,000). And, as noted above, the growth in jail incarceration rates
has been greatest in the smallest counties, with an average rate of 446 per
100,000—130 of which had rates exceeding 1,000 per 100,000.

As with the growth in jail populations and incarceration rates, jail admissions
have also grown—1.75 times between 1978 and 2014~—from 6.3 million to 11 mil-
lion. Again, this growth has been steepest in the mid-sized and small counties,
where jail admissions have doubled, compared to the 1.2 times increase in large
counties. (See Figure 3.)

Because overall growth in the rate of jail admissions has been slower than the
increase in average daily populations (a 1.75 versus four-fold increase), the daily
increase in jail populations can only be explained by the fact that people are
spending more time behind bars. Between 1978 and 2014, the average length of
stay (LOS) in jail increased 2.5 times, from nine days to 23 days. This more than
doubling of the average LOS effectively doubled overall the U.S. jail popula-
tion—which is no small matter.

Moreover, the average 1LOS masks the fact that the LOS in many jurisdictions
far exceeds the national average. Looking only at large counties, for example,
the average LOS is far above the national average in some places: Philadelphia
(89 days); Nassau County, NY (47 days); and New York City (54 days). To be
sure, these lengths of stays are skewed by a small proportion of people with
very long stays, as most who enter the jail are discharged within weeks. But
nevertheless, those who do stay beyond a few weeks make up a large share of
jail beds, in turn driving up the size of the jail. In contrast, due to their higher
admission rates and relatively small jail populations, small counties have, on
the other hand, experienced high “turnover” rates, meaning that a large share
of their jail populations only stay for brief periods of time—hours rather than

days, weeks, or months.
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As with prison incarceration, the growth of jails has not affected everyone

equally. While the typical metrics of jail incarceration—average daily popula-
tion, admission, or incarceration rates, or average LOS—are necessary to under-
stand the overall story, they mask insidious outcomes of this growth. This is
borne out in the data: steeply higher incarceration rates among African Ameri-
cans and certain other minority groups, when cormpared to whites; and female
jail incarceration rates that have grown far faster than jail incarceration rates
for men.

Despite the fact that African Americans comprised 13 percent of the general
population in 2014, they made up 35 percent of the jail population. Similarly,
Native Americans comprise only 0.8 percent of the general population, but 1.4
percent of the jail population. (See Figure 4.)

Meanwhile, although women only accounted for 5 percent of the jail popu-
lation in 1970, their proportion nearly tripled in four decades (14 percent)—rep-
resenting a 14-fold increase in population, from fewer than 8,000 in 1970 to
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nearly 110,000 women in 2014. {See Figure 5.) While their rate of confinement

by county in 1970 averaged 12 per 100,000, and rarely exceeded 50 per 100,000,
it averaged 106 per 100,000~—with rates in many of the mid-sized and small
counties exceeding 200 per 100,000—in 2014.

Vera’s analysis of racial and gender disparities in jail incarceration revealed
surprising trends. Although the white jail incarceration rate is 238 per 100,000
nationwide, the African American rate is 841 per 100,000, and 50 percent higher
in small counties. The Latino incarceration rate of 269 per 100,000 nationwide
is three times lower than the African American rate. But when it comes to jails,
the aggregate total never tells the whole story, as the Latino incarceration rate
ranges as high as 1,032 per 100,000 in Pennsylvania, g34 per 100,000 in New
Mexico, and 917 per 100,000 in Massachusetts.

For womer, among mid-sized and large counties, four of the five highest female
incarceration rates are found in the South: Chatham County, GA (391 per 100,000);
Clayton County, GA (301 per 100,000); Marion County, FL (272 per 100,000); York

County, PA (263 per 100,000); and Fayette County, KY (244 per 100,000).

>
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What explains this growth? The continuing rise in the use of jail does not track
with crime rates, as these have steadily decreased nationwide since their peak
in 1991—a period that has nonetheless witnessed escalating local incarcera-
tion.” Nor can the decrease in crime be solely attributed to the aggressive use of
incarceration, since mounting evidence indicates that such use has made only a
marginal contribution to continuing decreases in crime.”

Rather, policy choices—enacted in state and federal criminal laws and inter-
preted and deployed in practice by the police, prosecutors, judges, and others at
the local level—have likely propelled the decades-long expansion of jails in the
United States. That the footprint of local incarceration has expanded despite
the country growing safer rests with a constellation of on-the-ground local de-
cisions and practices that have affected jail admissions and length of stay—the
two levers which determine the size of the jail population—resulting in more
people entering jail and staying there for longer periods of time.
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A growing number of counties have demonstrated that a different course is
possible. In recent years, some counties have registered a decline in their jail
incarceration rate, a trend most prevalent in the largest counties and munici-
palities. Seventy-six percent of the largest counties and 64 percent of mid-sized
counties had a lower incarceration rate in 2014 than in 2005.5 While some of
these counties, such as Orange County in Florida, registered declines because of
a concomitant upward tick in their general population and slight decline in jail
population, other localities did so as a result of deliberate efforts to reduce the
number of people held in local custody.

While jail populations have actually declined in more than half of large and
mid-sized counties between 2005 and 2014, research is needed to understand
the drivers of these declines. For example, some of these counties reduced their
jail populations in response to federal consent decrees or class-action suits due
to unconstitutional conditions caused by persistent jail overcrowding—as was
the case, for example, in Camden County in New Jersey (16 percent decline
between 2005 and 2014) and New Orleans (59 percent decline between 2005
and 2014).1° But others, like Multnomah County in Oregon {42 percent decline
between 2001 and 2014) and New York City (33 percent decline between 1999
and 2014), did so by developing and implementing new policies and practices to
reduce jail admissions or unnecessarily long jail stays.” Whatever the impetus,
reforms included the increased use of citation and release (New York and New
Orleans), the implementation of pretrial services or alternatives to detention
programs {Camden}, and changes in arrest practices and wider use of treatment
courts, diversion programs, or dispositional alternatives to redirect defendants
away from custodial arrest and conventional criminal case processing (New
York and Multnomah), and the use of administrative sanctions, in lieu of jail, for
those that violate the terms of their probation (Multnomah)*

A number of places—such as Camden County—demonstrate, however, how
difficult it can be to sustain the desired impacts of reform, especially given the
competing claims of local system actors who need to work in concert in keep-
ing jail numbers down. Despite sharply reducing its jail population in response
to a class-action suit in 2009, Camden’s jail population numbers again climbed
with the creation of a county-run police department in May 2013 that put more
officers on the streets, pushed arrests to record highs, and flooded the jail with
new arrivals.”” As a result, Camden has had to make adjustments along the full
continuum of the front-end criminal justice system to stem this growth, includ-
ing expanded court hours to conduct more arraignments and expedite release
or detention decisions, the addition of more prosecutors to increase the speed
of case processing, and the increased use of alternatives to detention, such as

electronic monitoring, for higher-risk defendants.®
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The impact on jail population due to changes within one (or more) key crim-
inal justice agencies—as the Camden example demonstrates—suggests that
sustainable reform hinges on the ability of jurisdictions not only to under-
stand their own jail’s history of growth but also to track whether the intended
outcomes are being achieved. For counties that want to question the size and
use of their own jails, the Incarceration Trends tool allows them to explore how
their use of incarceration has changed over time, how it compares with simi-
larly situated counties, and, most important, to plan for the future and evaluate
reform efforts.

Take a hypothetical county—"America County”—as a case in point. America
County’s local jail is outdated and overcrowded. The county could invest money
in building a new jail as a way to both accommodate jail population growth
and update its physical plant. On the other hand, it could implement reforms to
stem the flow of people into jail or shorten their time there. Officials are unsure:
some feel that local incarceration has increased over time as an appropriate re-
sponse to actual or perceived levels of crime; others believe that jail alternatives
might be too expensive to implement. As a starting point, county officials can
use the Incarceration Trends tool to identify similarly situated counties in the
region or elsewhere that have managed to reduce their jail populations and lo-
cal incarceration rates and might serve as resources while weighing options on
how to deal with jail growth. County officials may decide after some investiga-
tion to adapt and implement a suite of reforms taken from a handful of similar
counties and, after implementation, use the Incarceration Trends tool to track
their progress in downsizing their jail relative to similarly situated counties.

But local incarceration problems go beyond just the size of the jail. The Incar-
ceration Trends tool can also help jurisdictions see how their use of jail incar-
ceration has had disparate racial and gender impacts. This is important because
even places that have reduced their use of jail-—such as San Francisco—may
still have comparably higher than average incarceration rates among African
Americans, for example. This suggests that more work needs to be done beyond
shrinking the size of a jail. Multnomah County in Oregon, for example, has
recognized this need. Though Multnomah County has managed to downsize its
overall jail population, the county is currently working to reduce the dispropor-
tionate incarceration of people of color.”
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Despite increasing interest in reducing jail incarceration, any reform effort will
beg the question: What size should any given county or municipality’s jail be?
Following four decades of growth, it is easy to forget that jails were not always
the size they are today. There is no mathematical formula that can offer a pre-
cise answer to this question for every one of the country’s approximately 3,000
jail jurisdictions. However, the wide variations among similar counties demon-
strated in this analysis show that the number of people behind bars—and their

demographic disparities—is largely the result of policy and practice choices.
The Incarceration Trends tool provides any jurisdiction with the appetite for
change the opportunity to better understand its history of jail use and measure
its progress toward much needed decarceration.
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For international comparisons, see Roy Walmsley, World Prison Population
List, 10th edition (London, England: International Center for Prison Studies,
2013); and for the federal bipartisan consensus see, for example, Jennifer
Steinhauer, “Bipartisan Push Builds to Relax Sentencing Laws,” New York
Times, July 28, 2015, 105, p. A1.

For state-level efforts, for example, see Lauren-Brooke Eisen and Juliene
James, Reallocating Justice Resources: A Review of State 2011 Sentencing
Trends (New York, NY: Vera Institute of Justice, 2012); Ram Subramanian and
Ruth Delaney, Playbook for Change? States Reconsider Mandatory Sentences
(New York, NY: Vera Institute of Justice, 2014); and Ram Subramanian and
Rebecka Moreno, Recalibrating Justice: A Review of 2013 State Sentencing
and Corrections Trends (New York, NY: Vera Institute of Justice, 2014). Also
see Alison Lawrence, Trends in Sentencing and Corrections: State Legislation
(Washington, DC: National Conference of State Legislatures, 2013); and
Nicole D. Porter, The State of Sentencing 2013: Developments in Policy and
Practice (Washington, DC: The Sentencing Project, 2014).

For jail admissions data, see Todd D. Minton and Zhen Zeng, Jail Inmates
at Midyear 2014 Statistical Tables (Washington, DC: U.S. Department of
Justice, Office of Justice Programs, Bureau of Justice Statistics, 2015), 8; for
the average daily jail population, see Minton and Zeng, 2014, 1.

For the number of jail jurisdictions, see Minton and Zeng, 2014, 10.

Throughout this report, county refers to both counties and county
equivalents like parishes and independent cities. Six states (Alaska,
Connecticut, Delaware, Hawaii, Rhode Island, and Vermont) do not
participate in the jail survey or census because they run unified state
systems that combine prison and jail.

The most notable example of this is in California, where the state prison
system has been under order to reduce overcrowding in the state’s prisons.
See Brown v. Plata, 131 5.Ct. 1910 (2011). Also see Realignment Act

(AB 109) of 2011, which transferred a large number of convicted felony
offenders in state prison or on parole to the authority of California’s 58
counties. For recent research on the impact of AB 109 on jail populations,
see Magnus Lofstrom and Steven Raphael, impact of Realignment on
County Jail Populations (San Francisco, CA: Public Policy Institute of
California, 2013).

For California, see Proposition 47 of 2014 at http://perma.cc/NX2J-HX5F.
Also, for information on the impact of Proposition 47 after its enactment

and implementation, see Don Thompson, “County jail populations across
California dip after Prop 47,” February 2, 2015 at http://perma.cc/K3YE-D8NS;
for Louisiana, Tennessee and Mississippi, determination based on authors’
calculations using data on state inmates held in local jails from

the Bureau of Justice Statistics, National Prisoner Statistics data series at
http:/perma.cc/4P9D-3CYW.

These jail populations exclude inmates held by local jails for federal
authorities, such as the U.S. Marshals Service and Immigrations and
Customs Enforcement.

The 1,000 beds could be in one or across multiple facilities within one jail
jurisdiction.

In 2014, 30 percent of U.S. residents lived in the 40 largest counties, 34
percent lived in the 212 mid-sized counties, and 36 percent lived in the more
than 2,600 small counties. These proportions have barely changed since
1970 when they were 29 percent, 33 percent, and 38 percent respectively.

Ram Subramanian et al., Incarceration’s Front Door: The Misuse of Jail in
America (New York, NY: Vera Institute of Justice, 2015) 8-9.

Don Stemen, Reconsidering Incarceration: New Directions for Reducing
Crime (New York, NY: Vera Institute of Justice, 2007). Also see J. Travis, B.
Western, and S. Redburn, eds., The Growth of incarceration in the United
States: Exploring Causes and Consequence (Washington, DC: National
Research Council, 2014), 155.

For further discussion, see Ram Subramanian et al., Incarceration’s Front
Door: The Misuse of Jails in America, 18-45; also see Travis, Western, and
Redburn, 2014.

This is based on an analysis of the 39 large counties and 184 mid-sized
counties sampled in the 2014 Annual Survey of Jails.

For information about Camden County, NJ, see Jim Walsh, “Camden
County Jail overcrowded again,” Courier Post, August 11, 2014 at
http://perma.cc/2MUF-SWMR. For the study that analyzed the drivers of
Camden’s jail population and the recommendations proposed to reduce
it, see Marie VanNostrand, David Bogard, and Michele Deitch, Camden
County, NJ Jail Population Analysis: Strategies to Reduce Jail Crowding
While Maintaining Public Safety and the Integrity of the

Judicial Process (St. Petersburg, FL: Luminosity Solutions, 2009) at
http://perma.cc/3HJE-AQGF; also see Luminosity Solutions, Responsible
Jail Population Reduction: Camden County, New Jersey (St. Petersburg,
FL: Luminosity Solutions, 2014) at http://perma.cc/UU4A-WUBV.

For information about New Orleans, see Judge Calvin Johnson (Rtd.),
Mathilde Laisne, and Jon Wool, Criminal Justice: Changing Course on
incarceration, (New Orleans, LA: The Data Center, 2015).

For information about New York City, see James Austin and Michael
Jacobson, How New York City Reduced Mass Incarceration: A Model for
Change? (New York, NY: Vera Institute of Justice, 2013), 18-25.

For information about the use of citations in New Orleans, see Criminal
Justice Leadership Alliance, “Use of Summonses versus Custodial
Arrest for Municipal Offenses,” December 8, 2010, and Criminal Justice
Leadership Alliance, “Use of Summonses versus Custodial Arrest for
Municipal Offenses,” July 14, 2011, unpublished reports provided to
Vera in its role as a member of the alliance; for information about the
use of desk appearance tickets in New York City, see for example Mary
T. Phillips, The Past, Present, and Possible Future of Desk Appearance
Tickets in New York City (New York, NY: New York City Criminal Justice
Agency, 2014); for information about pretrial services and alternatives-
to-detention in Camden County, see Luminosity Solutions, 2014; for
information on New York, see Austin and Jacobson, 2013, 7 and 25.
Information about Multnomah County supplied by Scott Taylor, director,
Multnemah County Department of Community Justice, e-mail exchange
with Vera, November 17, 2015.

Jim Walsh, “Camden County Jail overcrowded again,” Courier Post, August
11, 2014 at http://perma.cc/K8CC-DUYS. For a history of the case, see
Corri Dittimus Bey, et al. v. County of Camden, et al. Civil No. 05-063 (D.N.J
Nov. 12, 2013).

Jim Walsh, August 8, 2014; “Policing in Camden has Improved, but
Concerns Remain,” ACLU-NJ, http://perma.cc/UTJ4-NZZV.

“Beyond Jail: A Just and Equitable System for a Safe, Healthy Community”
at http://perma.cc/TQ5L-CBAS.

11 The average incarceration rates are based on 2014 data, except in
Montgomery and Middlesex counties, which are based on 2013 data.
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The average length of time served by federal inmates more than doubled from 1988 to 2012, rising from 17.9 to
37.5 months.! Across all six major categories of federal crime—violent, property, drug, public order, weapon, and
immigration offenses—imprisonment periods increased significantly.? (See Figure 1. For drug offenders, who
make up roughly half of the federal prison population, time served leapt from less than two years to nearly five.

Mandatory minimum sentencing laws, the elimination of parole, and other policy choices helped drive this
growth, which cost taxpayers an estimated $2.7 billion in 2012 alone ? Despite these expenditures, research
shows that longer prison terms have had little or no effect as a crime prevention strategy—a finding supported by
data showing that policymakers have safely reduced sentences for thousands of federal offenders in recent years?

Figure 1

Average Time Served Rose Sharply for All Federal Offense
Types From 1988 to 2012

Increases ranged from 3219 for public order orimes 10 39%
for property offenses
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Notes: Data show average time served by inmates released from prison in 1988 and 2012. Public order offenses include tax law
violations, bribery, perjury, racketeering, extortion, and other crimes.
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Two factors determine the size of any prison population: how many offenders are admitted to prison and how
fong they remain. From 1988 to 2012, the number of annual federal prison admissions almost tripled, increasing
from 19,232 to 56,952 (after reaching a high of 61,712 in 2011).° During the same period, the average time served
by released federal offenders more than doubled, rising from 17.9 to 37.5 months.® These two upward trends—
shown in Figure 2—caused a spike in the overall federal prison population, which jumped 336 percent, from
49,928 inmates in 1988 to an all-time high of 217.815 in 20127 One study found that the increase intime served
by a single category of federal offenders—those convicted of drug-related charges—was the “single greatest
contributor to growth in the federal prison population between 1998 and 2010.78

The long-term growth of this population has driven a parallel surge in taxpayer spending. As Pew reportedin
February 2015, federal prison spending rose 595 percent from 1980 to 2013, from $970 million to more than $6.7
billion in inflation-adjusted dollars.® Taxpayers spent almost as much on federal prisons in 2013 as they spent in
1980 on the entire U.S, Justice Depariment—inciuding the Federal Bureau of Investigation, the Drug Enforcement
Administration, and all U.S. attorneys.'®

Figure 2
Admissions and Average Time Served Increased Sirmultaneously
Tandem trends spurred explosive growth of federal prison popuiation

Note: Admissions data are
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To assess long-term changes in the amount of time that federal offenders spend in prison, Pew reviewed Bureau
of Justice Statistics data on inmates released from prison each vear from 1988 (the earliest year for which
comparable, annual data are available) to 2012 {the most recent year available)." The data show significant
increases in time served for all crime types, as well as for most individual crimes. Specifically:

2
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¢ Time served went up across all offense categories. The average length of imprisonment increased for inmates
in all six categories of federal crime: violent, property, drug, public order, weapon, and immigration offenses.

¢ It grew the most for public order, immigration, and weapon offenses. The average length of imprisonment
rose 3?‘ percent for public order of‘femes such as racke‘teering extortion, and tax law vioiationf‘ (from 89 to

weapon crimes (from 19.5 to 36.9 months),

« It rose more for drug offenses than for violent and property crimes. Time served for drug offenses went
up 153 percent (from 23.2 to 58.6 months), compared with 44 percent for violent crimes (from 49.8 to
71.6 months) and 39 percent for property crimes (from 16.3 to 22.7 months). Expressed another way, drug
offenders released in 1988 served less than half as much time in prison as violent offenders; those released in
2012 served move than 80 percent of the time thet violent offenders did. Longer periods of imprisonment for
drug offenders also had an outsize effect on the size of the oversll federal prison population, given the large
number of these inmates. From 1988 to 2012, the number of sentenced drug offenders in federal prison grew
from roughly 15,000 to nearly 100,000.%

« Itincreased for 25 of 28 specific offenses. The average length of imprisonment went up for 25 of the 28
specific federal crimes that the Bureau of Justice Statistics tracked in both 1988 and 2012.° Time served went
down only for simple drug possession, assault, and larceny.
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The sharp increase in time served by federal offenders can be traced to a series of policy choices made by
fawmakers during the 1980s and 1990s, when rising violent and property crime rates—combined with an
epidemnic of crack cocaine use—heightened Americans’ concerns about safety. The U.S. violent crime rate rose
41 percent from 1983 to 1991, when it peaked at 758 violent offenses per 100,000 residents, about twice the rate
reported today.”
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In response, lawmakers enacted a range of laws that, collectively, increased the number of offenders sent to
prison and the amount of time they spent behind bars:

+ Congress formed the U.5. Sentencing Commission, which created strict federal sentencing guidelines.
The federal Sertencing Reform Act of 1984 established the U.S. Sentencing Commission, an appointed
panel within the judicial branch that sets national guidelines for federal judges to follow when sentencing
defendants. The National Research Council found in a 2014 report that the guidelines—initially mandatory
but later deemed advisory by the U.S. Supreme Court—"greatly increased both the percentage of individuals
receiving prison sentences and the length of sentences for many offenses.” The commission’s own
researchers have described the Sentencing Reform Act as “perhaps the most dramatic change in sentencing
faw and practice in our nation’s history.”"

¢ Lawmakers abolished federal parole. The Sentencing Reform Act also eliminated parole and required al federal
prisoners, regardless of offense type, to serve a minimurn of 85 percent of their sentences behind bars before
becoming eligible for release-—a policy shift known as “truth in sentencing.” This change, which was phased
in over several years beginning in November 1987, had a dramatic impact: Those entering prison in 1996 could
expect to serve 87 percent of their sentences behind bars, compared with 58 percent a decade earlier™ (See
Figure 3.) The percentage of sentence served by federal offenders has not significantly changed since 19967

» Mandatory minimum penalties led to increased sentence lengths. Congress also enacted dozens of laws
during the 1980s and 1990s that required federal courts to sentence certain defendants to mandatory minimum
prison terms. As of 2012, the federal criminal code included nearly 200 such sentences, for crimes ranging
frorm obstruction of justice to airplane hijacking.?® Drug crimes are among the most common offenses for which
mandatory minimum sentences are imposed.? From 1980 to 20711 (the most recent year for which comparable
statistics are available), the average prison sentence for federal drug offenders increased 36 percent, from 54.6
to 74.2 months.®

Figure 3

Elimination of Federal Parole Contributed to Increase

in Time Served

Frison time went up sharply Tollowing November 1987 policy change

100% MNote: Pew used admissions data rather
than release data to show the year-over-
80% vear effects of the elimination of parole.
Release cohorts include offendars
sentenced in many years.
60%
Percent of sentence to be served by
40% offenders entering federal prison
20%
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‘86 ‘87 ‘88 89 90 91 92 93 94 95 96

001461

BC-DOC-0000004145



Appendix Attachment c00047

Ll &l N ) oW
S s 3 S O FERAE SR GOREE e

i

The average monthly cost to house a federal prisoner was $2,197 in 20122
When applied to the 19.6-month increase in average time served by federal
offenders since 1988—and muiltiplied by the nearly 62,000 inmates
released from federal prison in 2012—the total estimated cost to taxpayers
of increased prison stays reached $2.7 billion a year?® (See Figure 4.)

Longer periods of imprisonment for drug and immigration offenders

were responsible for most of that cost. The same formula calculates that
the additional 35.4 months served by drug offenders cost $1.5 biliion a
year?® The extra 12.9 months for immigration offenders cost $700 million
annualiy.®

Congress increased prisoners’ length of stay not only to impose

greater punishment on offenders, but also to improve public safety by
incapacitating convicted defendants and deterring would-be offenders,
Research suggests, however, that dramatic increases in prison time have
little effect on public safety. The National Research Council concluded in
a comprehensive 2014 report that “statutes mandating lengthy prison
sentences cannot be justified on the basis of their effectiveness in
preventing crime.”?’

Many other studies have painted a similar picture. One meta-analysis of
19 studies found that increased imprisonment “appears to have a null or
mildly criminogenic effect on future criminal behavior”—in other words,
that incarceration actually may increase inmates’ Hikelihood of offending
again in the future. ?® Another analysis found that the amount of time
served had no effect on recidivism rates for those serving sentences of
five years or less, though it did have some effect for those serving 10 years
or longer—mainly because of inmates “aging out” of crime, rather than
being deterred.”® A third study found “modest incapacitation effects” of
incarceration but concluded that these effects were “offset by long-term
increases in post-release criminal behavior” and diminished economic self-
sustainability among released offenders.®

Although the federal government generally has increased criminal
penailties over the fong term, in recent years it has made targeted
sentencing reductions with no apparent harm to public safety. In 2007, the
Sentencing Commission retroactively reduced sentencing guidelines for
thousands of crack cocaine offenders.® A follow-up study on the effects of
this change found no increase in recidivism among offenders who received
sentence reductions compared with those who did not.*

Figure 4

Time Is Money
Longer prison
terms for federal
offenders released
in 2012 cost nearly
%27 bilion

E:’;
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In 2010, Congress followed the Sentencing Commission’s change in guidelines with a broader, statutory reduction
in crack cocaine sentences, known as the Fair Sentencing Act. A comprehensive 2075 report authored by the
Sentencing Commission found that the law led to a significant decline in the federal prison population and did not
change offenders’ rates of cooperation with law enforcement investigations or slow the ongoing decline in ¢rack
cocaine use nationwide ®

The public appears willing to support such targeted reductions in sentences and time served. Polls show that
voters are flexible about the amount of time that offenders serve in prison, preferring that policymakers focus on
reducing recidivism.® (See Figure 5.)

Figure 8
Voters Are Flexdble on Amount of Time Served by Inmates
Preventing recidivism is a bigzer public priority

a noreviolent offender s in prison for 18 or 24 or 30 months. What

aimddoes a better job of making sure that when an offender doss get
ancther crime.”

% Total
HQre

o, hie s fes lkely to com

Total by geographic region

Total by household type

§ oSS IS

The dramatic increase in the average amount of time served by federal inmates cost taxpayers an estimated

$2.7 billion in 2072 and is largely the result of policy choices made by federal lawmakers during the 1980s and
1990s. During that period, Congress created the U.S. Sentencing Commission, which established guidelines that
increased sentence lengths; abolished federal parole, requiring inmates to serve 3 much larger proportion of their
sentences behind bars; and enacted mandatory minimurm sentences for a broad variety of offenses, requiring
iudges to impose penalties set out in statute.

These policies were crafted in response to rising violent and property crime rates and growing concerns about
public safety. The best available research, however, indicates that longer prison terms have little or no effect
on recidivism and crime rates, and that recent sentence reductions for certain federal offenders have had no
measurable impact on public safety.
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UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF FLORIDA
TALLAHASSEE DIVISION

KATE CALVIN, JOHN NELSON,
CHARLES J. PARRISH,
LONNIE GRIFFIN, AND
CONCERNED UNITED PEOPLE,

Plaintiffs,
V. CASE NO. 4:15CcV131-MW/CAS

JEFFERSON COUNTY BOARD OF
COMMISSIONERS, JEFFERSON
COUNTY SCHOOL BOARD, AND
MARTY BISHOP, SUPERVISOR OF
ELECTIONS OF JEFFERSON COUNTY,
IN HIS OFFICIAL CAPACITY,

Defendants.
/

ORDER ON MOTIONS FOR SUMMARY JUDGMENT

I. INTRODUCTION

Imagine a fictional Florida county—TI'll call it Marshall
County—with a total census population of 12,000. Marshall
County is run by a board of commissioners comprised of five peo-
ple, each of whom is elected from a single-member district with a
total census population of exactly 2,400. The Marshall County
School Board, which also has five members, uses the same district

lines.
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Marshall County is home to one of the state’s largest state
prisons—Ill call it Marshall Correctional Institution, or MCI—
with an inmate population as of the last census of 2,200. The vast
majority of inmates at MCI are not from Marshall County. MCI is
run according to rules promulgated by the Florida Department of
Corrections (“DOC”) and laws passed by the Florida Legislature;
the Board of County Commissioners and the School Board have no
legal authority to directly regulate the conduct of inmates while
they're inside the walls of MCI. Everything—from who is allowed
to visit MCI, to where the inmates may smoke—is determined by
legislators and administrators operating at the state level and of-
ficials at the prison who are employed by the state.

MCI is located entirely within District 3 of the County Com-
mission/School Board districts. Thus, only 200 of the 2,400 people
who are “residents” of District 3 are not incarcerated—just 8.5%.
When elections are held every four years for the County Commis-
sion and School Board, only these 200 people (more precisely, the
subset of these 200 people who are eligible to vote and who choose
to vote) elect the County Commissioner for District 3 and the
School Board member for District 3. In each of the other districts,
none of which contains a prison, 2,400 people (more precisely, the

2
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subset of these 2,400 people who are eligible to vote and who choose
to vote) elect a County Commissioner and a School Board member.

Does Marshall County’s districting scheme comport with the
“one person, one vote” principle articulated by the Supreme Court?
The short answer is “no.” The scheme obviously weighs the votes
of District 3 voters more heavily than those of voters in other dis-
tricts. Less obviously, but just as importantly, the scheme gives the
non-incarcerated population of District 3 (whether they vote or
not) an increased ability to access and influence their representa-
tives and increased opportunities to reap the benefits of that influ-
ence. “One person, one vote” is a theory of representative democ-
racy that is subject to multiple reasonable interpretations, but
Marshall County’s scheme doesn’t pass muster under any of them.

The real county at issue in this case, Jefferson County, dif-
fers from Marshall County only in degree. Its districting scheme is
perhaps “less unconstitutional” than Marshall County’s, but it still
violates the Equal Protection Clause.

A. Jefferson County

Jefferson County is a county in North Florida situated just
east of Tallahassee. The total population of the county, according
to 2010 census data, is 14,761. ECF No. 24, at 4 § 8. The county is

3
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governed by the Jefferson County Board of County Commissioners
(“Board of Commissioners”), whose five members are each elected
from a single-member district. Id. at 3 99 2, 5. The county’s school
system is run by the Jefferson County School Board (“School
Board”), which is also comprised of five members elected from five
single-member “residence areas.” Id. at 3 § 4-5. Unlike the mem-
bers of the Board of Commissioners, each of the members of the
School Board “serve[s] as the representative of the entire [county],
rather than as the representative of” the residence area or district
from which he was elected.! § 1001.363, Fla. Stat. (2015).
Jefferson County is home to the Jefferson Correctional Insti-
tution (“JCI”), a state prison. The 2010 Census counted JCI as con-
taining 1,157 inmates. ECF No. 30-8, at 10. As of May 18, 2015,
only nine inmates at JCI were convicted in Jefferson County. ECF
No. 30-1, at 52. The rest were convicted elsewhere in Florida and
sent to JCI; a prisoner in the custody of the Florida Department of
Corrections (“DOC”) has no say in where he will serve his sentence.

§ 944.17(2), Fla. Stat. (2015); ECF No. 30-8, at 3.

1 The dJefferson County School Board is the governing body of the Jef-
ferson County School District. This means, unfortunately, that the term “dis-
trict” has two different legal meanings vis-a-vis the School Board and the
Board of Commissioners. To avoid confusion, I will use “district” throughout to
refer to one of the five geographic areas that together cover all of the county.

4
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B. Redistricting

Under Florida law, the Board of Commissioners is required
to redistrict following each United States Census. Fla. Const. art.
VIII, § 1(e). The Board of Commissioners is supposed to divide the
county “into districts of contiguous territory as nearly equal in pop-
ulation as practicable.” Id. The School Board does not have to re-
district following the census, but has the statutory authority to re-
district if it deems it necessary to do so. § 1001.36, Fla. Stat. (2015).

Following the 2010 census, the Board of Commissioners con-
sulted with a redistricting expert and concluded that it needed to
redistrict in order to meet its obligations under the Florida Consti-
tution. ECF No 25, at 4 9 5-7. In 2013, the Board retained a num-
ber of attorneys and mapping/districting experts to help draw up
proposals for a new districting scheme. Id. at 4 99 7-8.

The School Board quite sensibly decided to re-draw its dis-
trict lines to conform to those of the Board of Commissioners. ECF
No. 48-9, at 35-36. The two bodies—“the Boards,” collectively—
met together on a number of occasions in mid-to-late 2013 to dis-
cuss the proposed redistricting plans. See ECF No. 30-1, at 32; ECF
No. 30-4, at 3. At one point, the School Board retained a map-

ping/districting expert to design maps “to take to the table in talks

5
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with the . . . Board of Commissioners.” ECF No. 30-4, at 2. That
expert prepared two maps for the School Board, ECF No. 30-1, at
29, one of which it presented to the Board of Commissioners at a
November 4, 2013 joint workshop, ECF No. 30-4, at 3—4.

Throughout this process, the Boards received advice about
how to deal with the large prison population in the county. The
Board of Commissioners “was counseled that the [JCI] prison pop-
ulation must be included within the reapportionment base, and the
population must be included within the district in which the prison
was located.” ECF No. 25, at 4 § 8. The School Board was also ad-
vised that the prison population at JCI had to be included when
determining whether districts contained roughly equal numbers of
people. ECF No. 30-1, at 29.

This advice appears to have been based on opinions issued
by the Attorney General of Florida to the Gulf County Board of
County Commissioners and Gulf County School Board in 2001.
ECF No. 24, at 4. Those opinions advised that, as a matter of state
law, the Gulf County Boards were “required to include the prison
population of the county” when determining whether districts con-
tained substantially equal population numbers. 2001-55 Op. Att’y
Gen. Fla. (2001) (Gulf County Board of County Commissioners);

6
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2001-56 Op. Att’y Gen. Fla. (2001) (Gulf County School Board).?
The Attorney General arrived at his conclusions largely on the ba-
sis of the statutory definition of the term “population” (the defini-
tion is the same now as it was in 2001):

Reference to the population or number of inhabitants
of any county, city, town, village, or other political sub-
division of the state shall be taken to be that as shown
by the last preceding official decennial federal census,
... which shall also be the state census and shall con-
trol in all population acts and constitutional appor-
tionments, unless otherwise ordered by the Legisla-
ture.

§ 1.01(7), Fla. Stat. (2015).

The United States Census Bureau, which is the federal en-
tity tasked with conducting the decennial census, counts prisoners
as living in the census block(s) containing the correctional facilities
in which they are incarcerated. How We Count America, U.S. Cen-
sus Bureau, www.census.gov/2010census/about/how-we-count.php
(last visited Mar. 16, 2016). The Census Bureau seems to recognize
that this choice could potentially present problems, and that some

state and local governments might want to adjust census data to

2 Gulf County did not follow the Attorney General’s advice—it excluded
its large prison population when redistricting following the 2000 Census. ECF
No. 30-5, at 7. In fact, at least seven Florida counties adjust census data to
exclude prison populations when determining whether there is substantial
equality of population across districts. Id.

7
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remove or relocate (to their pre-prison residences) prison popula-
tions. Robert Groves, So, How Do You Handle Prisons?, Director’s
Blog, U.S. Census Bureau (Mar. 1, 2010), http://directorsblog.blogs
.census.gov/2010/03/01/so-how-do-you-handle-prisons/. To facili-
tate this, the Census Bureau “releas[ed] early counts of prisoners”
following the 2010 Census. Id.

The Boards did not use this data. Consistent with the advice
received from lawyers and mapping experts, the Boards approved
a districting plan that roughly equalized census population—in-
cluding the JCI population—among the five districts. ECF No. 25,
at 5 9 10; ECF No. 24, at 5. The table below summarizes the pop-
ulation distribution among districts both including and excluding
the prison population. The “ideal” district size in each case is
simply one-fifth of the total population, meaning one-fifth of the

census population or one-fifth of the nonprisoner population.

District Census Deviation | Population | Deviation
Population | from Ideal | w/o Prison | from Ideal
1 2979 0.91% 2979 9.48%
2 2822 -4.40% 2822 3.71%
3 3070 4.00% 1913 -29.69%
4 3073 4.10% 3073 12.94%
5 2817 -4.57% 2817 3.53%
8
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See ECF No. 30-1, at 13—14. JCI's inmates were all counted as part
of District 3.

This data can be used to compute a measure of population
equality for the districting scheme called the “total deviation” or
“overall deviation.” Id. at 13 n.7; see also Daly v. Hunt, 93 F.3d
1212, 1215 n.2 (4th Cir. 1996). This measure is computed by sum-
ming together the absolute values of the percent deviations for the
smallest and largest districts.? ECF No. 30-1, at 13 n.7. The larger
the total deviation, the less equality of population exists across dis-
tricts. If it is proper to include prisoners in the total population
count, then the districts as drawn by the Boards have a total devi-
ation of 8.67%. If, on the other hand, the prisoners should not be
counted when assessing substantial equality of population across
districts, then the total deviation is 42.63%.

C. The Present Litigation, Including Threshold
Matters
1. Nature of this Suit

Plaintiffs brought suit in March 2015, a little over a year af-

ter the Boards approved the new districting scheme. ECF No. 1.

5 In math terms: total deviation % = 100 B3 Nideat) |+ |min(i—nigea))l

. >
Nideal

where nigeq 18 the size of an ideal district and ¢ is taken over the set of N dis-
tricts =1, 2, ... N.
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The gist of Plaintiffs’ claim is that the districting scheme dilutes
their voting power and “political influence,” thereby denying them
equal protection of the laws in violation of the Fourteenth Amend-
ment. ECF No. 1, at 9 § 43. Although the districts contain roughly
equal numbers of “census persons,” Plaintiffs claim that the inclu-
sion of all of the JCI inmates in the population base in one district
effectively weighs the votes of the (nonprisoner) voters of that dis-
trict more heavily than Plaintiffs’ votes, and also gives the
nonprisoners living in that district greater political influence. Id.
This, according to Plaintiffs, violates the “one person, one vote”
principle and thus the Equal Protection Clause of the Fourteenth
Amendment. Id. at 9 99 42—43. Plaintiffs do not argue that, as a
legal matter, the Equal Protection Clause forbids state and local
governments from counting prisoners when redistricting; rather,
Plaintiffs argue that the effect of the Boards’ decision to count pris-
oners under the circumstances of this case has resulted in an
Equal Protection violation. ECF No. 30, at 12.

Plaintiffs seek declaratory and injunctive relief. ECF No. 1,
at 9—10. Specifically, Plaintiffs seek (1) a declaration that the cur-
rent districting scheme violates the Equal Protection Clause; (2)
an injunction preventing Defendants from conducting elections for

10

001475

BC-DOC-0000004159



Appendix Attachment c00047
Case 4:15-¢cv-00131-MW-CAS Document 49 Filed 03/19/16 Page 11 of 86

the Boards under the current scheme; (3) if Defendants cannot de-
velop a scheme that passes constitutional muster, an injunction
compelling Defendants to use a districting scheme fashioned by
this Court. Id.

Each party has moved for summary judgment. ECF Nos. 24
& 30. After a hearing, I determined that the record needed more
information about whether the inmates possess a “representa-
tional nexus” with the Boards. ECF No. 43. The parties supple-
mented the record, and it is now possible for me to rule on the mo-
tions for summary judgment.

2. Parties and Standing

Plaintiff Kate Calvin is a registered voter living in District 2
in Jefferson County. ECF No. 21, at 3 9 7. She participated as a
citizen in the redistricting efforts, attending at least one meeting
of the Board of Commissioners and engaging an expert to help de-
termine the feasibility of removing JCI inmates from the popula-
tion base. Id. at 5 9 32; ECF No. 30-1, at 28. Plaintiff John Nelson
is the former County Commissioner for District 2, and still resides
there. ECF No. 21, at 3 9 8. When he was on the Board of Commis-
sioners, he voted against the redistricting plan that was eventually
adopted. Id. at 5 § 33. Plaintiff Charles J. Parrish is a resident of

11
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District 4 and is registered to vote in Jefferson County. Id. at 3 9
9. Plaintiff Lonnie Griffin is a resident of District 1 and is regis-
tered to vote in Jefferson County. Id. at 3 9 10. Plaintiff Concerned
United People is, by its description, “a not-for-profit organization
based in Jefferson County . . . [whose] mission is to serve the needs
of Jefferson County residents, particularly the African-American
community.” ECF No. 1, at 4 § 11.

The Boards have already been introduced, and more will be
said later about their responsibilities and powers under Florida
law. The remaining defendant is Marty Bishop, the Supervisor of
Elections for Jefferson County. ECF No. 21, at 5 9 14. He is sued
in his official capacity. Id.

Defendants have not challenged any of the plaintiffs’ Article
IIT standing to bring this lawsuit, but of course standing “impli-
cates . . . subject matter jurisdiction, and accordingly must be ad-
dressed as a threshold matter regardless of whether it is raised by

the parties.” Duty Free Americas, Inc. v. Estee Lauder Cos., Inc.,
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797 F.3d 1248, 1271 (11th Cir. 2015) (quoting Nat’l Parks Conser-
vation Ass’n v’ Norton, 324 F.3d 1229, 1242 (11th Cir. 2003)).4 Cal-
vin, Parrish, and Griffin are all voters in districts that are alleg-
edly overpopulated, and therefore they have standing. See Fairley
v. Patterson, 493 F.2d 598, 603 (6th Cir. 1974).5 And there the
standing inquiry ends—as long as “one named plaintiff . . . ha[s]
standing for each . . . claim[],” there is a case or controversy within
the meaning of Article III. Jackson v. Okaloosa Cty., 21 F.3d 1531,
1536-37 (11th Cir. 1994).

II. LEGAL BACKGROUND

A. The Evolution of the Right to Vote

The Constitution as ratified in 1788 did not bestow a right
to vote on all citizens of the United States. See Minor v. Happerselt,
88 U.S. 162, 170-73 (1874). The individual states were responsible

for determining which citizens would be granted the power to vote,

4+ Maybe “must” is a little strong—after all, courts routinely neglect to
“address” standing. See, e.g., Mech v. Sch. Bd. of Palm Beach Cty., 806 F.3d
1070 (11th Cir. 2015). It’s probably more accurate to say that a court must be
sure that there is standing, and if it’s arguable that there is not standing, the
court should explicitly “address” the issue.

5 Decisions of the Fifth Circuit handed down prior to September 30,
1981 are binding as precedent within the Eleventh Circuit. Bonner v. City of
Prichard, 661 F.2d 1206, 1207 (11th Cir. 1981).
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and from the outset different states made different choices. Con-
necticut required voters to be “quiet and peaceable.” Id. at 172.
Massachusetts required voters to have “a freehold estate within
the [state] of the annual income of three pounds, or any estate of
the value of sixty pounds.” Id. Nearly all states required voters to
be male. Id. at 172-73.

The Fourteenth and Fifteenth Amendments, ratified in 1868
and 1870, respectively, didn’t change things right away. In Hap-
ersett, the Supreme Court held that the Fourteenth Amendment
did not automatically grant women the right to vote. 8 U.S. at
178. And in United States v. Cruikshank, the Court held that the
Fifteenth Amendment granted a right of “exemption from discrim-
mnation in the exercise of the elective franchise on account of race,”
but that it did not grant a right to vote. 92 U.S. 542, 55556 (1875).

Technically, these holdings are still good law—there is no
free-floating “right” to vote protected by the U.S. Constitution in
the same sense that there’s a right to free speech or a right to be
free from unreasonable searches and seizures. See, e.g., Bush v.
Gore, 531 U.S. 98, 104 (2000) (per curiam) (“The individual citizen
has no federal constitutional right to vote for electors for the Pres-

ident of the United States unless and until the state legislature
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chooses a statewide election as the means to implement its power
to appoint members of the electoral college.”); Hoch v. Phelan, 796
F. Supp. 130, 132 (D.N.J. 1992) (noting that “the U.S. Constitution
does not guarantee the right to vote in state elections”). But what
has changed dramatically since the time of Haperseit are the limi-
tations the Equal Protection Clause places on states’ ability to
choose who may vote. Once a state chooses to let any particular
group or class of people vote, it may not deny the vote to others in
a way that denies them equal protection of the laws. See Harper v.
Va. State Bd. of Elections, 383 U.S. 663, 665 (1966). So even though
there’s not a right to vote in the strictest sense of the term “right,”
both courts and citizens can regularly speak of the “right to vote,”
and even characterize it as fundamental, see, e.g., Green v. City of
Tucson, 340 F.3d 891, 896 (9th Cir. 2003), without being incorrect
in any way that matters for practical purposes.
B. The Development of “One Person, One Vote”

The Supreme Court recognized relatively early that outright
denial of the ability to vote—even in a primary election—could vi-
olate the Equal Protection Clause. See Nixon v. Herndon, 273 U.S.

536, 540-41 (1927). But for many years the Court was unwilling to

001480

BC-DOC-0000004164



Appendix Attachment c00047
Case 4:15-¢cv-00131-MW-CAS Document 49 Filed 03/19/16 Page 16 of 86

apply an equal protection analysis to claims of vote dilution result-
ing from malapportioned legislative districts. In 1946, the Court
expressly held in an opinion by Justice Frankfurter that such
claims were “of a peculiarly political nature and therefore not [fit]
for judicial determination.” Colegrove v. Green, 328 U.S. 549, 552
(1946). The Colegrove Court distinguished Herndon and similar
cases from the districting/dilution claim before it (which involved
Illinois’ Congressional districts) as follows:

This is not an action to recover for damage because of
the discriminatory exclusion of a plaintiff from rights
enjoyed by other citizens. The basis for the suit is not
a private wrong, but a wrong suffered by Illinois as a
polity. . . . In effect this is an appeal to the federal
courts to reconstruct the electoral process of Illinois in
order that it may be adequately represented in the
councils of the Nation. Because the Illinois legislature
has failed to revise its Congressional Representative
districts in order to reflect great changes, during more
than a generation, in the distribution of its population,
we are asked to do this, as 1t were, for Illinois.

Id. (emphasis added).

I quote from this opinion at length because it represents a
view that has been emphatically rejected, and so it offers valuable
clues as to what errors should be avoided when thinking about di-

lution claims. The chief error in the majority opinion in Colegrove
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was the failure to recognize the personal nature of the rights at
stake. As Justice Black recognized in his dissent in Colegrove
(which was joined by Justice Douglas):

No one would deny that the equal protection clause
would . . . prohibit a law that would expressly give cer-
tain citizens a half-vote and others a full vote. The
probable effect of the [districting scheme at issue] in
the coming election will be that certain citizens, and
among them the petitioners, will in some instances
have votes only one-ninth as effective in choosing rep-
resentatives to Congress as the votes of other citizens.
Such discriminatory legislation seems to me exactly
the kind that the equal protection clause was intended
to prohibit.

Id. at 569 (Black, J., dissenting).

The view of Justices Black and Douglas won out, though it
took over 15 years. Black and Douglas reiterated their opposition
to the so-called “political question” holding of Colegrove in their
dissent in South v. Peters, arguing that “[t]he right to vote includes
the right . . . to have the vote counted at full value without dilution
or discount.” 339 U.S. 276, 279 (1950) (Douglas, J., dissenting). Fi-
nally, in Baker v. Carr, the Court adopted this view, holding that
vote dilution claims could be brought under the Equal Protection

Clause. 369 U.S. 186, 237 (1962).
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In Carr, the Court only answered the question of whether
vote dilution claims based on malapportionment were justiciable,
not how to analyze such claims. The Court tackled the latter ques-
tion in Wesberry v. Sanders, 376 U.S. 1 (1964), and Reynolds v.
Sims, 377 U.S. 533 (1964).6 Wesberry dealt with malapportionment
of congressional districts, 376 U.S. at 2, while Reynolds dealt with
malapportionment of state legislative districts, 377 U.S. at 536—
38. In each case, the Court held that large disparities among the
number of people living in different legislative districts violated
the Constitution. But the Court concluded that malapportionment
of congressional districts offends Article I, § 2 of the Constitution,”
Wesberry, 376 U.S. at 17-18, while malapportionment of state leg-
1slative districts offends the Equal Protection Clause, Reynolds,

377 U.S. at 568. This difference has turned out to have an im-

8 The Court first used the precise phrase “one person, one vote” in Gray
v. Sanders, a case involving Georgia’s odd system for electing United States
Senators and certain state officials. 372 U.S. 368, 370-72 (1963). The Court
took pains to point out that Gray was not a case about apportionment, but the
logic of the opinion, and particularly the Court’s conclusion that “[t]he concep-
tion of political equality . . . can mean only one thing—one person, one vote”
clearly led to Reynolds and Wesberry.

"Technically, Article I, Section 2 as amended by Section 2 of the Four-
teenth Amendment, which effectively repealed the Three-Fifths Clause. See
Chen v. City of Houston, 206 F.3d 502, 527 n.20 (5th Cir. 2000).
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portant consequence: the Court has tolerated much larger devia-
tions in total census population among state legislative districts
than among congressional districts. See, e.g., Mahan v. Howell, 410
U.S. 315, 322-23 (1973). The Court extended Reynolds to units of
local government (county commissions, etc.) in Avery v. Midland
County, holding that “units with general governmental powers
over an entire geographic area [must] not be apportioned among
single-member districts of substantially unequal population.” 390
U.S5. 474, 485-86 (1968).

One thing this discussion of the history of one person, one
vote makes clear is that the injury in a case involving malappor-
tioned districts is personal, not structural.® The constitutional in-
firmity in a set of malapportioned legislative districts lies not in
the failure to equalize some population measure, but in the in-
fringement of some peoples’ rights to participate in our form of rep-
resentative democracy. Put another way, when a suit challenging

a districting scheme reaches federal court, the court does not sit as

8 But see Joseph Fishkin, Weightless Voies, 121 Yale L.J. 1888 (2012)
(arguing that in one person, one vote cases, “the real action is not in the domain
of individual rights, but rather in structural questions about the allocation of
group political power”).
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a super-legislature to question the districting choices of the legis-
lative body from a policy standpoint. Rather, the court functions in
its traditional role as a vindicator of individual rights.

In the 50-plus years since Reynolds v. Sims, this principle
has sometimes been obscured. On occasion courts seem to focus on
equalizing census population across districts as an end in and of
itself. See, e.g., Cummings v. Meskill, 341 F. Supp. 139 (D. Conn.
1972) (three-judge panel), rev’d sub nom. Gaffney v. Cummings,
412 U.S. 735 (1973). And courts, including the Supreme Court,
have also spent much energy fleshing out the doctrine regarding
the other side of the constitutional balance—the legitimacy and
importance of the reasons offered up by governments to justify dis-
parities in the size of districts. See, e.g., Davis v. Mann, 377 U.S.
678, 691-92 (1964). It’s easy to lose sight of the fact that the rights
at stake in one person, one vote cases “are personal and individ-
ual,” South, 339 U.S. at 280 (Douglas, dJ., dissenting), but it’s also
vital that this fact not be forgotten.

C. One Person, One Vote Mechanics

For cases involving state and local governmental bodies, a

one person, one vote claim requires an inquiry into whether the

apportionment scheme being challenged “may reasonably be said
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to advance [a] rational state policy and, if so, whether the popula-
tion disparities among the districts that have resulted from the
pursuit of this plan exceed constitutional limits.” Larios v. Cox, 300
F. Supp. 2d 1320, 1341 (N.D. Ga. 2004) (three-judge panel), affd
mem. 542 U.S. 947 (2004) (citations and quotations omitted). In
practice, the first question usually asked is “how large are the pop-
ulation disparities?”

One measure of population disparities is the “total devia-
tion” or “overall deviation” described above in Part. I.B. If the total
deviation is under 10%, the population disparities are considered
“minor,” and a plaintiff will generally have to provide further proof
(besides the disparities themselves) showing that the districting
scheme is arbitrary or discriminatory in order to prevail. See Daly,
93 F.3d at 1220. If the total deviation is above 10%, the state or
local government must justify the disparities or else the scheme
will be invalidated. See Larios, 300 F. Supp. 2d at 1340. Courts
sometimes refer to this burden-shifting approach to one person,
one vote claims as the “safe harbor rule,” though that moniker can
be misleading since deviations below 10% may still violate one per-
son, one vote. See Frank v. Forest Cty., 336 F.3d 570, 572-73 (7th

Cir. 2003) (Posner, J.). A state or local government may be able to
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justify a districting scheme with a relatively large total population
deviation by invoking one or more of a number of well-recognized
state interests, including the interests in “making districts com-
pact, respecting municipal boundaries, preserving the cores of
prior districts, and avoiding contests between incumbent [r]epre-
sentatives.” Karcher v. Daggett, 462 U.S. 725, 740 (1983).

In the typical one person, one vote case—which this case is
not—the question of what constitutes the “population” for pur-
poses of computing the total population deviation is not at issue.
There are really two questions embedded in this question, one the-
oretical and one practical. First, who are the people who should in
theory be counted for determining equality of population? Second,
what source(s) of data are acceptable for determining this popula-
tion? I'll get to the first question soon enough. As for the second
question, the Supreme Court has long endorsed the use of census
data as a basis for drawing legislative districts, even while ac-
knowledging the shortcomings of that data. “[T]he census data pro-
vide the only reliable—albeit less than perfect—indication of . . .
districts’ ‘real’ relative population levels. Even if one cannot say
with certainty that one district is larger than another merely be-

cause it has a higher census count, one can say with certainty that
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the district with a larger census count is more likely to be larger
than the other district than it is to be smaller or the same size.
That certainty is sufficient for decisionmaking.” Id. at 738.

But while census data is almost always the starting point for
determining a population base, it need not, and in some cases can-
not, be the ending point. The Court has recognized that blind reli-
ance on census data can lead to unconstitutional results. In Mahan
v. Howell, for instance, the Court considered a districting plan that
relied on census data to count some 36,000 military personnel in
the state senate district where they were “home-ported’—that is,
the district containing their naval base. 410 U.S. at 330-31. How-
ever, only about half of these people actually lived in the district,
either on the naval base or off the base but still within the district.
Id. The Court held that the scheme was unconstitutional. The
scheme “resulted in . . . significant population disparities,” and the
state could not fall back on its reliance on census figures to justify
these disparities because “[t]he . . . use of [a] census enumeration
to support a conclusion that all of the Navy personnel on a ship
actually resided within the state senatorial district in which the

ship was docked placed upon the census figures a weight that they

were not intended to bear.” Id.
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More recently, courts have allowed states to alter census
data by assigning prisoners to their pre-incarceration places of res-
idence or removing them from the population base for districting
purposes. See Fletcher v. Lamone, 831 F. Supp. 2d 887, 894-97 (D.
Md. 2011) (three-judge panel), affd mem. 133 S. Ct. 29 (2012). In
allowing this, the Fletcher court emphasized that “a State may
choose to adjust the census data, so long as those adjustments are
thoroughly documented and applied in a nonarbitrary fashion and
they otherwise do not violate the Constitution.” Id. at 894-95. In
the context of prisoners, the court noted that such adjustments
might be appropriate because “prisoners are counted [by the Cen-
sus Bureau] where they are incarcerated for pragmatic and admin-
istrative reasons, not legal ones.” Id. at 895.

III. WHAT DOES ONE PERSON, ONE VOTE MEAN?

A. The Personal Rights and Interests Protected
By “One Person, One Vote”

The early one person, one vote cases identified two distinct
personal interests that are negatively impacted by malapportion-
ment. First, there is obviously the right or interest in voting and

in having one’s vote counted on an equal basis with others. See
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Reynolds, 377 U.S. at 568 (“an individual’s right to vote . . . is un-
constitutionally impaired when its weight is in a substantial fash-
ion diluted when compared with votes of citizens living in other
parts of the State”). Second, there is the interest in being repre-
sented on an equal footing with one’s neighbors. See, e.g., Kirkpat-
rick v. Preisler, 394 U.S. 526, 531 (1969) (“Equal representation for
equal numbers of people is a principle designed to prevent debase-
ment of voting power and diminution of access to elected represent-
atives.”) (emphasis added). Lower courts have since labeled these
rights—or, more precisely, the principles related to these rights—
“electoral equality” and “representational equality.” See, e.g., Chen
v. City of Houston, 206 F.3d 502, 525 (5th Cir. 2000). An apportion-
ment scheme that effectively weighs one voter’s vote more heavily
than another’s can be said to violate the principle of electoral
equality, while an apportionment scheme that effectively gives one

denizen? greater “representational strength” than another can be

9 The term “denizen” is used here and throughout this opinion to mean
one who lives in a district and is represented by an elected official, whether or
not he or she votes or is entitled to vote. This term has significant advantages
over “constituent,” which can refer either to someone entitled to vote for a rep-
resentative or to someone represented by a representative whether or not he
or she is entitled to vote. See Constituency, Black’s Law Dictionary (9th ed.
2009) (“1. The body of citizens dwelling in a defined area and entitled to elect
a representative. 2. The residents of an electoral district.”). Denizen is also
preferable to “citizen,” which of course carries with it a legal meaning that
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said to violate the principle of representational equality. And when
these principles are violated, it means that some people—those liv-
ing in districts with too many people, typically—are denied equal
protection of the laws.

Although these principles are distinct, the Supreme Court
seemed to discuss them interchangeably in the early cases. This is
perhaps because those cases involved districts with wide dispari-
ties in total population and voter population, so the districting
schemes at issue violated both principles. See Chen, 206 F.3d at
525-26; Daly, 93 F.3d at 1223. Only a handful of cases have dealt
with the vexing problem of what to do when districts are drawn in
such a way so as to serve one principle but not the other—that is,
when districts are drawn in such a way that the number of voters
is the same in each, but the number of total people varies by a great
amount (or the other way around).

The first of these cases was Burns v. Richardson, 384 U.S.
73 (1966), which involved an interim districting plan for Hawaii’s

state legislature. The plan used registered voters as a population

might be misleading in the context of this case. The term “voter” is used
throughout this opinion to mean one who is entitled to vote in a jurisdiction,
whether or not she actually votes. I will occasionally use “constituent,” and
when it is used, it has the same meaning as denizen.
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base rather than census data—that is, it attempted to roughly
equalize the number of registered voters per representative across
the legislative districts. 384 U.S. at 86-91. Because of the presence
of a large number of military personnel stationed in Hawaii but
not registered to vote there, the use of such a base led to “sizable
differences in results [compared to those] produced by the distri-
bution according to the State’s total population, as measured by
the federal census figures.” Id. at 90.

The Supreme Court upheld the interim scheme against a
“one person, one vote” challenge. In doing so, it clarified that “the
Equal Protection Clause does not require the States to use total
population figures derived from the federal census as the standard
by which . . . substantial population equivalency is to be meas-
ured.” Id. at 91 (emphasis added). The Court further noted the fol-
lowing:

[T]his Court [has never] suggested that the States are
required to include aliens, transients, short-term or
temporary residents, or persons denied the vote for
conviction of crime in the apportionment base by
which their legislators are distributed and against
which compliance with the Equal Protection Clause is
to be measured. The decision to include or exclude any
such group involves choices about the nature of repre-
sentation with which we have been shown no constitu-
tionally founded reason to interfere. Unless a choice is
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one the Constitution forbids, . . . the resulting appor-
tionment base offends no constitutional bar, and com-
pliance with the rule established in Reynolds v. Sims
1s to be measured thereby.

Id. at 92 (citations omitted). Because the use of registered voters
as a population base appeared to lead to similar results as would
have been achieved “had state citizen population been the guide,”
the Court held that the scheme complied with one person, one vote.
Id. at 92-96.

The lower courts have interpreted Burns in strikingly differ-
ent ways. The Ninth Circuit decision in Garza v. County of Los An-
geles, 918 F.2d 763 (9th Cir. 1990), contains two such interpreta-
tions in its majority and dissenting opinions. Garza involved the
redrawing of the districts for the Los Angeles County Board of Su-
pervisors. 918 F.2d at 765. Because Los Angeles County contained
a large number of nonvoters, using total population (census popu-
lation, roughly speaking) as a base led to drastically different re-
sults than using voter population as a base. Id. at 773-74. The
County, citing Burns, argued that the districting plan (which had
been ordered by the district court) violated one person, one vote by
giving voters living in districts with large populations of nonvoters
more voting strength than voters in other districts. Id. at 773.
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The majority in Garza not only rejected the argument that
voter population was the relevant population to be equalized under
Reynolds, but actually went so far as to suggest that equalizing
voter population would vicolate one person, one vote by impairing
the ability of nonvoters to access and petition their representa-
tives. See i1d. at 774-76. The majority, despite its description of
“protect[ing] the voting power of citizens” and “ensur[ing] equal
representation for equal numbers of people” as “coequal goals,” ba-
sically held that representational equality trumps electoral equal-
ity. See id.

Judge Kozinski dissented in relevant part. After a lengthy
review of the Supreme Court’s one person, one vote jurisprudence,
Judge Kozinski “concluded that it is the principle of electoral
equality that lies at the heart of one person one vote.” Id. at 785
(Kozinski, J., dissenting in relevant part). Still, Kozinski admitted
that his “colleagues may ultimately have the better of the argu-
ment” and that the Supreme Court, if confronted directly with the
issue, might go either way. Id.

Two other Circuit Courts of Appeals have considered cases

pitting electoral equality against representational equality and
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drawn different lessons from Burns than either the majority or dis-
sent in Garza. In Daly v. Hunt, the Fourth Circuit considered a
challenge to the districting scheme for a board of county commis-
sioners and a school board. 93 F.3d at 1214. The court rejected both
the Garza majority’s approach and Judge Kozinski’s approach,
concluding instead that courts should defer to a state or local gov-
ernment’s decision to favor electoral or representational equality
when both cannot be achieved. See id. at 1225-27. The court rea-
soned that because districting is “inherently political,” courts (par-
ticularly federal courts) should be wary of interfering with choices
about what theory of representative democracy a state or local gov-
ernment chooses. See id. The Fifth Circuit more or less followed
the Fourth Circuit’s lead in Chen v. City of Houston, 206 F.3d 502

(2000).10

10 More recently, a three-judge District Court followed the reasoning of
Chen and Daly and rejected a challenge to Texas™ state senate districting
scheme on the grounds that it diluted voters” votes by including large groups
of nonvoters in the population base. Evenwel v. Perry, No. A14CV335, 2014 WL
5780507 (W.D. Tex. Nov. 5, 2014), prob. juris. noted Evenwel v. Abboit, 135 S.
Ct. 2349 (2015). That case is on appeal to the Supreme Court; oral arguments
were held on December 8, 2015. See Argument Transcripts, Supreme Court of
the United States, http://www.supremecourt.gov/oral_arguments/argument
_transcript/2015 (last visited Mar. 17, 2016).
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For reasons discussed later on, I need not decide whether
Judge Kozinski, the Garza majority, or the Daly court is correct.
That said, the best answer is probably that the Equal Protection
Clause (through the one person, one vote principle) protects both
representational and electoral equality. If a state or local govern-
ment chooses a population base that appears to serve either one of
these principles, or even one that serves both imperfectly, it is not
the job of a court to step in and enforce its particular theory of rep-
resentative democracy. If a state or local government is confronted
with a situation in which it knows that it can’t serve both princi-
ples—in other words, in which it knows that it will have to draw
districts in a way that dilutes some voters’ voting strength or some
denizens’ representational strength—then the choice of which
principle should prevail is one for the state or local government.

There’s another point which bears mentioning. State and lo-
cal governments (or whoever conducts redistricting activities)
don’t actually pick a theory of representative democracy; rather,
they draw district lines. Ultimately, to determine whether one per-
son, one vote principles have been violated, it is necessary to look
at the population base that’s been chosen, because there is no way

to directly measure vote dilution or representational harm. That’s
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why courts seem to focus so much on the structural question of
whether a particular population base is appropriate—it’s the only
thing that can be measured. But as discussed above in Part I1.C,
census data is imperfect, and other data (data on registered voters,
for instance) is even worse. See generally Nathaniel Persily et al.
as Amici Curiae in Support of Appellees, Evenwel v. Abboit, No.
14-940 (U.S. Sept. 25, 2015). The result of all this is that there is
(and should be) a reluctance on evidentiary grounds to find that
the choice of a particular population base violates one person, one
vote. That is, it’s hard to prove that the choice of a particular pop-
ulation base for redistricting leads to vote dilution and/or dilution
of representational strength. The Daly court recognized this evi-
dentiary problem and cited it alongside the federalism/judicial re-
straint rationale as a reason for being wary of interfering with a
state or local government’s choice of population base. See Daly, 93
F.3d at 1227-28.

So courts should probably be reluctant to interfere with a

state or local government’s districting scheme on the grounds that
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it uses the “wrong” population base.!! But that doesn’t mean that
a court should never interfere. In particular, Burns still counsels
that the choice of apportionment base can’t be “one the Constitu-
tion forbids,” 384 U.S. at 92, a somewhat circular command that
will be discussed later. For now, though, it’s necessary to look more
closely at something acknowledged as a key concern in Garza,
Daly, and Hunt—representational equality.

B. The Nature of Representational Equality and
the “Right” to be Represented

Garza, Hunt, and Daly showcase at least three different the-
ories of what one person, one vote means. But all of these theo-
ries—even Judge Kozinski’s voter-centric theory articulated in his
Garza dissent—recognize that the choice to use voter population
as a population base when there are large pockets of nonvoters
costs those nonvoters something. In other words, all three theories
recognize “representational equality” as a real concern to be taken

into account in one person, one vote cases. Furthermore, these

1 It’s possible that things are different for congressional districts. It’s
difficult to read Wesberry—and the constitutional provisions on which it re-
lied—and conclude that drawing congressional districts so as to achieve elec-
toral equality would be permissible. Article I, Section 2 (as amended by the
Fourteenth Amendment) seems to mandate that representational equality be
the guiding principle for congressional districting. See Brief of the ACLU and
the ACLU of Texas as Amici Curiae in Support of Appellees at 7-13, Evenwel
v. Abbott, No. 14-940 (U.S. Sept. 24, 2015).
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cases make clear that representational equality is not a structural
or administrative state interest (like preserving county lines, etc.)
that justifies deviations in the number of voters, but rather a prin-
ciple that reflects the existence of an underlying personal interest
or right in being represented.

This is not an interest or right—1I'll call it a right, though for
purposes of this case it doesn’t matter!2—often discussed by courts.
Its contours are usually not particularly germane in one person,
one vote cases, and certainly not outcome-determinative. But un-
derstanding this right is crucial to deciding this case, so it is nec-
essary to glean its rough outline. That outline is best elucidated by
investigating two questions. First, what does a representative do
for those he represents? Second, in what ways (besides voting) can

someone affect the performance of the representative’s functions?

12 Whether the existence of representational equality as a valid consti-
tutional concern implies that there exists an individual, legally cognizable
right to be represented is an open question. Would a nonvoter in a district with
an excess of people have standing to bring an Equal Protection claim alleging
dilution of her “representational strength” just as a voter in such a district
would have standing to bring an Equal Protection challenge alleging dilution
of her vote? Frankly, it’s hard to see why not, though that view is not univer-
sally shared. See Brief for Appellants at 38-40, Kvenwel v. Abbott, No. 14-940
(U.S. July 31, 2015) (arguing that none of the Supreme Court’s decisions “sug-
gest (let alone hold) that a resident’s diluted access to his or her representative
is a ‘legally cognizable injury’” within the meaning of the one-person, one-vote
rule”).
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(Or, put another way, what does the represented do for or to their
representative?)
1. What Does a Representative Do?

In broad terms, '3 a representative does three key things for
her constituents. First, she helps make and/or influence policy de-
cisions, such as passing (or not passing) laws and choosing or ap-
proving administrative officials. Sometimes the effects of those de-
cisions will be direct—a representative votes to make a county
“dry,” thereby forcing bars in the area to close and affecting the
livelihood of some denizens. Other times the effects will be more
indirect—a representative supports a sales tax hike to fund county
schools, which enables a local high school to provide its teachers
with better equipment, which leads to a better-educated workforce,
which increases the earning power of the denizens of the commu-
nity. The policy choices made by the representative may reflect the

will of her constituents, or they may reflect the representative’s

13 There is a rich social science literature on the nature of representa-
tion. See generally Political Representation, Stanford Encyclopedia of Philoso-
phy (Oct. 17, 2011), http://plato.stanford.edu/entries/political-representation/.
This case doesn’t require diving into the literature, as all that’s needed for pre-
sent purposes is a rough outline of the “right to be represented.”
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own determination as to what’s best for her constituents,4 or
(more cynically) they may reflect the will of powerful special inter-
ests, or caprice, or bias.

Second, a representative acts as an “ombudsperson[,] [a]
friend and guide in the complex channels of . . . government” for
her constituents. See Rossito-Canty v. Cuomo, 86 F. Supp. 3d 175,
181-82 (E.D.N.Y. 2015). As one esteemed judge!® has noted in the
context of congressional representatives, a constituent “frustrated
by the lack of an appropriate response with respect to a welfare

payment, aid to small business in sending its products abroad, tax

14 “Your representative owes you, not his industry only, but his judg-
ment; and he betrays, instead of serving you, if he sacrifices it to your opinion.”
2 Edmund Burke, Speech to the Electors of Bristol, in The Works of the Right
Honorable Edmund Burke 89, 95 (1774), http://www.gutenberg.org/files/15198/
15198-h/15198-h . htm. Burke’s “trustee” model of representation can be con-
trasted with the “delegate” model of representation, in which a representative
merely enacts her constituents’ preferences. See generally Frederick Schauer,
Constitutions of Hope and Fear, 124 Yale L.J. 528, 533-34 (2014). Obviously in
practice most representatives fall somewhere between pure trustee and pure
delegate. Indeed, Madison and Hamilton seemed to contemplate representa-
tion as encompassing both delegate- and trustee-like features. See Cass R. Sun-
stein, Interest Groups in American Public Law, 38 Stan. L. Rev. 29, 40-43
(1985).

15 The judge in the Rossito-Canty case was Senior Judge Jack Wein-
stein, a legendary trial judge who literally wrote the book on evidence. See Jack
B. Weinstein et al., Evidence: Cases and Materials (9th ed. 1997). Before he
was appointed to the bench by President Johnson in 1967, Weinstein assisted
the plaintiffs in Brown v. Board of Education, 347 U.S. 483 (1954), and wrote
a brief in support of the appellants in WMCA, Inc. v. Lomenzo, 377 U.S. 633
(1964), one of the early one person, one vote cases. See Jack B. Weinstein, The
Role of Judges in a Government of, by, and for the People: Notes for the Fifty-
Eighth Cardozo Lecture, 30 Cardozo L. Rev. 1 (2008).
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collections, or other matters] may] turn[] for help to the Repre-
sentative from the district” in which he lives. Id. Certainly the
channels of government are less complex at the county level than
at the national or state level, but there are still a host of things
that a county representative can help her constituents with that
have nothing to do with policymaking.6

Third, a representative acts as the voice of her constituents
in the legislative body. This is related to, but distinct from, her role
as a policymaker. There may be situations in which a representa-
tive is unable to influence policy, but can still articulate the inter-
ests of her constituents. Acting as a mouthpiece for views that are
unlikely to prevail in the short term has an important instrumen-
tal function—this year’s minority view may yet garner a major-
ity—and also arguably has an expressive element separate and
apart from any policy-related utilitarian benefit. See generally Ste-
ven N. Sherr, Freedom and Federalism: The First Amendment’s

Protection of Legislative Voting, 101 Yale L.J. 233 (1991).

16 Consider, for example, Leon County Commissioner Bryan Desloge.
Desloge, the Commissioner for District 4 in Leon County, used to publish a
newsletter (“Bryan’s Brief”) in which he sometimes informed his constituents
that he was available to help them with issues related to solid waste collection.
Bryan Desloge, Bryan’s Brief (Feb. 2014), https://cms.leoncountyfl.gov/Por-
tals/0/CountyCommission/District4/Newsletters/201402.pdf.
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2. The Role of the Represented

The most obvious way someone can influence his representa-
tive is through voting. But voting is not the beginning and end of
citizenship, just as campaigning and being elected is (hopefully)
not the beginning and end of public service. Especially at the local
level, the people ostensibly represented by a legislator have oppor-
tunities to engage with that legislator in multiple ways, both offi-
cial and unofficial, to try to influence the representative’s deci-
sions. People write letters and mount protests, but they also take
more subtle measures—they invite representatives to tour their
neighborhoods; they exploit personal connections to gain greater
access to representatives or to put pressure on representatives to
take certain actions; and, of course, they give money.

Some courts have tied such activities to the First Amend-
ment right to petition. See Garza, 918 F.2d at 775. Even given the
preeminent place the First Amendment occupies in the fabric of
our democracy, that may be understating the importance of these
activities. “[I]t is essential to liberty that the government in gen-
eral should have a common interest with the people, [and] it is par-
ticularly essential that” a legislative body elected directly by the
people “should have an immediate dependence on, and an intimate
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sympathy with, the people.” The Federalist No. 52, at 361 (James
Madison) (Benjamin Fletcher Wright ed., 1961). Besides voting,
the best way to ensure that a representative has “an intimate sym-
pathy with” those she represents is to protect the ability of the rep-
resented to access and influence her. This goes beyond the First
Amendment right to petition, and touches on something even
deeper—the nature of a representative form of government. Cf.
Cruikshank, 92 U.S. at 553 (“The very idea of a government, re-
publican in form, implies a right on the part of its citizens to meet
peaceably for consultation in respect to public affairs and to peti-
tion for a redress of grievances.”).

C. Representational Injuries Caused By Malap-
portionment

With a better grasp of the nature of the right to be repre-
sented, it’s possible to understand how malapportionment nega-
tively affects that right. The most commonly cited harm to deni-
zens in a district with too many people is the harm of “dilute[d]
...access ... totheir representative.” Garza, 918 F.2d at 775. This
“access harm” would affect the right to be represented in multiple
ways. Most obviously, it would infringe on the ability to influence
representatives’ policy choices. It would also diminish the ability
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to use representatives as ombudspersons, and it would limit the
ability of representatives to voice all their constituents’ views.

But as the Fourth Circuit noted in Daly—and as the discus-
sion above makes clear— “the right to petition one’s representative
1s but one facet of the concept of representation,” Daly, 93 F.3d at
1226, and the harm flowing from malapportionment is greater
than just the harm of diminished ability to access or petition one’s
representative. Judge Kozinski identified a second type of harm in
his Garza dissent. “[A]lssuming that elected officials are able to ob-
tain benefits for their districts in proportion to their share of the
total membership of the governing body,” a representative with a
larger number of denizens in her district will bring home a lower
level of services per denizen. See Garza, 918 F.2d at 781 (Kozinski,
J., dissenting in relevant part).

In addition, a representative with a relatively large constit-
uency is likely to have a wider range of interests, and even some
internal conflicts, within that constituency, making it more diffi-
cult to determine which policy choices would benefit her constitu-
ents the most. Her effectiveness as a representative may be im-

paired by the need to familiarize herself with and reconcile this
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larger set of (possibly competing) interests. See Nicholas O. Steph-
anopoulos, Spatial Diversity, 125 Harv. L. Rev. 1903, 1919-20,
194446 (2013) (discussing how a larger variety of interests within
a district impairs the ability of an elected official to represent her
constituents’ views); ¢f. The Federalist No. 56, at 379-83 (James
Madison) (Benjamin Fletcher Wright ed., 1961) (arguing that a ra-
tio of one member of the House of Representatives to every 30,000
inhabitants would be large enough to ensure that each representa-
tive would “be acquainted with the interests and circumstances of
his constituents”).

Finally, there’s the harm that occurs as a result of having
the same “power’—that is, one vote in the legislative body—spread
over a larger number of people. “Although the overall power of [a]
governing body is generally not divisible, each representative indi-
vidually should have the same ability to influence the actions per-
formed by the governing body as a whole. These representatives
should represent roughly the same number of constituents, so that
each person, whether or not they are entitled to vote, receives a
fair share of the governmental power, through his or her repre-
sentative.” Daly, 93 F.3d at 1226; see also Wesberry, 376 U.S. at

14-15 (discussing the evils of the old British system in which some
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small villages enjoyed much smaller inhabitant-to-representative
ratios than large cities like London).

Note that all of these harms sound in equal protection be-
cause the denizens of a district with a relatively large number of
people have less access, influence, etc. than those in districts with
a smaller population. That is, they have less “representational
strength.”

D. The Need for a Representational Nexus

The harms discussed above—reduced access, reduced influ-
ence, a reduced portion of government services, less effective rep-
resentation, and diminished power in the polity as a whole—only
occur to people who are meaningfully affected by a representative’s
actions.!” If the representative can’t make decisions that meaning-
fully affect me; if the representative can’t act as my ombudsperson
because the governing body to which she belongs can’t do anything
for me; if I'm not receiving services from the governing body—un-
der these circumstances, there’s no representational nexus!® be-

tween the representative and me.

17 The one minor exception being the expressive aspect of a representa-
tive’s speech on behalf of others.

18 This term was first used in a reported case by Judge Kozinski. See
Pub. Integrity Alliance, Inc. v. City of Tucson, 805 F.3d 876, 881 (9th Cir. 2015).
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I've been assuming all along that everyone who “lives in” a
representative’s district has a representational nexus with that
representative and is therefore a denizen of that representative’s
district, and indeed that’s a good assumption. If someone is physi-
cally located or housed in a particular legislative district, that is
almost always a good indication that there’s a representational
nexus between that person and the representative for the district.
But this is a matter of correlation, not causation. A person does not
have a representational nexus with a representative because of
that person’s physical location, but rather because of the ability of
the representative to meaningfully affect that person’s life, and the
representative will normally have such an ability as to all people
physically located in her district.

It’s easy to think of situations in which neither physical pres-
ence nor representational nexus is present—I don’t live in San
Francisco, nor do I have much, if any, interest in how San Fran-

cisco draws its Board of Supervisors districts—and of course it’s

He used it to refer to the relationship between an elected official and his con-
stituency: “Given the city’s concession that each council member represents all
of Tucson, it’s clear that the representational nexus runs between the city and
the council member, not between the ward and the council member.” fd. 1 use
it in a slightly different way to mean a relationship between an official and an
individual denizen.
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easy to conceive of situations in which both are present. There are
also certainly situations in which a person arguably has a repre-
sentational nexus with someone who represents a different juris-
diction. Consider Belleville, Illinois, just across the Mississippi
River from St. Louis. About a quarter of working Bellevillians work
in St. Louis.! One would assume that many Bellevillians are
greatly affected by at least some of the decisions made by the Mis-
souri Legislature, and that they probably have a representational
nexus with the Missouri state representatives from St. Louis.

This case represents an even odder situation, one in which a
group of people lives full-time within the geographical boundaries
of a district and yet has little, if any, representational nexus with
the representative from that district or the legislative body to
which he belongs.

More on that later, though. For now, armed with a better
understanding of what the right to representation means, I'll turn
to the question of what legal standard should be used to analyze
whether inclusion of a particular group in a population base of-

fends the Equal Protection Clause.

19 See City of Belleville Comprehensive Plan § 5, pg. 7 (adopted June 16,
2014), http://belleville.net/DocumentCenter/View/1208.

44

001509

BC-DOC-0000004193



Appendix Attachment c00047
Case 4:15-¢cv-00131-MW-CAS Document 49 Filed 03/19/16 Page 45 of 86

E. “A Choice the Constitution Forbids”

The Court in Burns emphasized (and the lower courts’ deci-
sions in Daly and Chen confirmed) that states have flexibility in
choosing which population should be equalized in drawing dis-
tricts. The only condition is that the choice cannot be “one the Con-
stitution forbids,” Burns, 384 U.S. at 92, which on its own 1s not a
very helpful limitation. (“A choice of population base is constitu-
tional unless the Constitution forbids it.”) But this language is not
the only clue as to what the Court meant. Burns itself, the other
early one person, one vote cases discussed above, and Chen, Garza,
and Daly’s treatment of those cases suggest two different (but ul-
timately equivalent) methods to determine whether use of a par-

ticular population base violates Equal Protection.

1. The Choice Can’t Violate Both Electoral and
Representational Equality Principles

Judge Kozinski noted in his Garza dissent that “a careful
reading of the Court’s [one person, one vote] opinions suggests that
equalizing total population is viewed not as an end in itself, but as
a means of achieving electoral equality.” 918 F.2d at 783 (Kozinski,

J., dissenting in relevant part). Judge Kozinski was trying to make
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the point that electoral equality is more important than represen-
tational equality—a point about which this Court expresses no
opinion—but he was also arguing that the ultimate injury inflicted
by malapportionment is the infringement of individual rights, not
the fact of malapportionment itself. As discussed earlier, dispari-
ties in total census population are evidence that these individual
rights are being infringed, but are not in and of themselves uncon-
stitutional. Cf. id. (noting that “[t]Jotal population . . . is only a
proxy for equalizing the voting strength of eligible voters”).

But which individual rights? Judge Kozinski thought the
right “to cast equally weighted votes,” and therefore the principle
of electoral equality, was of paramount importance, and that the
principle of representational equality was “subservient.” Id. at
782-83. The Garza majority disagreed, holding that the need to
ensure equal representational rights for nonvoting denizens was
more important than ensuring electoral equality. Id. at 774-76
(majority opinion). The Chen and Daly courts in effect held that a
state could choose whether to satisfy representational equality or
electoral equality—that is, in case of a conflict, a state could decide
whether the right to be represented equally or the right to case an

equally weighted vote was more important.
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What none of these cases held was that a state or local gov-
ernment could draw districts in a way that violates both electoral
and representational equality. Such a districting scheme would
deny all denizens of some districts—voters and nonvoters alike—
equal protection of the laws. It would of course dilute the voting
strength of voters, but it would also dilute the representational
strength of those voters and of their nonvoting neighbors. A
scheme that violates both of these principles is unconstitutional
under any interpretation of one person, one vote. See Davidson v.
City of Cranston, 52 F. Supp. 3d 325, 332 (D.R.I. 2014).

So one “choice the Constitution forbids” is a choice that vio-
lates both representational and electoral equality. This brings me
back to the “representational nexus” concept. People who lack a
meaningful or substantial representational nexus with a given leg-
islative body, or whose representational nexus with that body is
substantially attenuated relative to others in the body’s jurisdic-
tion, don’t “count” for purposes of representational equality—that
is, their cognizable representational rights vis-a-vis that body are
not affected by the size of that body’s districts, nor does their pres-
ence affect the representational rights of others. Nonvoters, of

course, don’t “count” for purposes of electoral equality. Nonvoters
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who also lack a meaningful representational nexus don’t count at
all, and including a relatively large, geographically compact group
of such people in a district impermissibly dilutes the voting and
representational strength of people in other districts.
2. The Choice Can’t Discriminate “Arbitrarily”
The second method is more doctrinally orthodox. In Burns,
the Court cited Carrington v. Rash, 380 U.S. 89 (1965), as a case
containing an example of a “choice the Constitution forbids,” and
discussed that same case in a footnote. See Burns, 384 U.S. at 92.
Carrington involved Texas’ blanket rule denying all members of
the armed services the franchise even when some of those service-
men and women would have qualified as residents. 380 U.S. at 91—
93. Burns pointed to this sort of categorization as arbitrary, as op-
posed to categorization based on (presumably reasonable) resi-
dency requirements. Burns, 384 U.S. at 92 n.21 (“The difference
between exclusion of all military and military-related personnel,
and exclusion of those not meeting a State’s residence require-
ments is a difference between an arbitrary and a constitutionally
permissible classification.”).
This portion of Burns suggests that when choosing to include

a group in or exclude a group from its population base for purposes
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of districting, a state or local government must not discriminate in
violation of the Equal Protection Clause. That is, the choice to in-
clude or exclude any identifiable group from the population base
must pass muster under the applicable equal protection standard.
But how to determine the standard? Although the Court in Burns
characterized the discrimination in Carrington as “arbitrary”—im-
plying that the traditional rational basis/strict scrutiny framework
should be applied—it’s difficult to see how Texas lacked a rational
basis in the traditional sense for denying the vote to members of
the military. If the end goal was to ensure that only true residents
could vote, then excluding a class of people containing many non-
residents would qualify as rational. See Leib v. Hillsborough Cty.
Pub. Transp. Comm’n, 558 F.3d 1301, 1306 (11th Cir. 2009) (“Un-
der rational basis review, a court must accept a legislature's gen-
eralizations even when there is an imperfect fit between means
and ends.”).

The better reading of Burns—and a reading more consistent
with equal protection jurisprudence in the vote-dilution context—
is that choices about whether to exclude a particular group from

(or include a group in) the population base are subject to something
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more exacting than rational basis review. Cf. Green v. City of Tuc-
son, 340 F.3d at 898-900 (“In the absence of a suspect classifica-
tion, the Supreme Court has applied strict scrutiny to only two
types of voting regulations. The first type includes regulations that
unreasonably deprive some residents in a geographically defined
governmental unit from voting in a unit wide election. . . . The sec-
ond type are regulations that contravene the principle of ‘one per-
son, one vote’ by diluting the voting power of some qualified voters
within the electoral unit.”). This is not inconsistent with the state-
ment in Burns that “[s]tates are [not] required to include aliens,
transients, short-term or temporary residents, or persons denied
the vote for conviction of crime in the apportionment base by which
their legislators are distributed.” 384 U.S. at 92. All of the listed
groups are by definition not permanent residents, and therefore
discrimination on the basis of residency—which is allowed—would
exclude them from the population base without any overinclusion
of the type found impermissible in Carrington.

Burns and Carrington suggest the following equal protection

methodology to determine whether a population base is permissi-
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ble. First, start with the census population. It’s an imperfect meas-
ure, but it’s the traditional starting point for most legislative bod-
ies. See, e.g., Gaffney v. Cummings, 412 U.S. 735, 744-49 (1973).

Second, identify any groups to be excluded. A group may be
excluded from the population base if it is not similarly situated to
the remainder of the population either with respect to citizenship
(that is, ability to vote), residency, or denizenship. So, consistent
with Burns and Carrington, “exclusion of those not meeting a
State’s residence requirements” would be proper because such peo-
ple are not similarly situated to residents. On the other hand, ex-
clusion of a group based on some characteristic that might be cor-
related with citizenship, etc.—like military status—is forbidden.
See Carrington, 380 U.S. at 93-96; see also Davis v. Mann, 377
U.S. at 692. The “fit” has to be fairly good—better than would be
required for rational basis review.

Third, even if no group is sought to be excluded, the census
baseline itself must be examined. The Census Bureau does not in-
clude or exclude any group based on any coherent theory of repre-
sentative democracy, but rather makes choices about who to count
and where to count them for reasons of efficiency and administra-

tive ease. See, e.g., Fletcher, 831 F. Supp. 2d at 895. It may be the

51

001516

BC-DOC-0000004200



Appendix Attachment c00047
Case 4:15-¢cv-00131-MW-CAS Document 49 Filed 03/19/16 Page 52 of 86

case that the census count itself makes choices that are incon-
sistent with the Equal Protection Clause. See Mahan, 410 U.S. at
330-31.

In particular, it may be that the census includes some group
that is not similarly situated to the rest of the populace in any rel-
evant respect. Treating such a group the same as other citizens,
denizens, or residents would violate the Equal Protection Clause
because “[sJometimes the grossest discrimination can lie in treat-
ing things that are different as though they were exactly alike.”
Jenness v. Fortson, 403 U.S. 431, 442 (1971).

Consider in this regard a jurisdiction with a large pocket of
nonvoters who also happen to lack a meaningful representational
nexus with the local legislative body. This group is not similarly
situated to its “neighbors” in terms of residency, citizenship, or
denizenship. Treating this group as if it were like the people sur-
rounding it would be just as “arbitrary”—more arbitrary, in fact—
than the exclusion of military personnel from the population base
on the grounds that they're not really residents.

As promised, then, this second line of thinking leads to the

same place as the first—inclusion of a group of nonvoters who also
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lack a substantial representational nexus with the relevant legis-
lative body violates one person, one vote if such inclusion seriously
dilutes the voting power and-or representational strength of oth-
ers. This sort of arbitrary (in the Burns/Carrington sense of “arbi-
trary,” not the “lacking a rational basis” sense of arbitrary) state
action does not pass muster under the Equal Protection Clause.

IV. ANALYSIS

A. The “Safe Harbor” Rule

The peskiest of the pin bones keeping us from the meat of
this case is the so-called “safe harbor” rule, which the parties (par-
ticularly Defendants) devote tremendous energy to discussing.
This rule provides that state and local districting schemes with to-
tal deviations of less than 10% are presumptively constitutional
and represent “the result of an ‘honest and good faith effort to con-
struct districts . . . as nearly of equal population as is practicable.”
Daly, 93 F.3d at 1220 (quoting Reynolds, 377 U.S. at 577)).

As an initial matter, it should be noted that the safe harbor
rule 1s not a substantive rule of constitutional law, but rather a
way of determining in one person, one vote cases which party
should bear the burden of proof in demonstrating compliance or
noncompliance with the Constitution. See, e.g., Larios, 300 F.
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Supp. 2d at 1340—41. “[T]he Supreme Court has not created a 10%
maximum population deviation threshold, below which all redis-
tricting decisions are inherently constitutional.” Wright v. North
Carolina, 787 F.3d 256, 267 (4th Cir. 2015). Even assuming that
the safe harbor rule were applicable with full force to this case, the
fact that the districting scheme has population deviations smaller
than 10% does not insulate it from judicial review.

But there are two good reasons why the safe harbor rule is
of little use in this case. First, one of the central legal issues in this
case concerns the assumptions underlying the rule. If the major
factor in determining compliance with one person, one vote is sub-
stantial equality of total census population between districts, then
of course a rule that uses a measure of such equality as a way to
determine the likelihood of compliance makes sense. But one of the
issues here is whether substantial equality of total census popula-
tion between districts is the indispensable measure of compliance
with one person, one vote under the facts of this case.

Consider the following hypothetical. Let’s say dJefferson
County decided to draw districts so as to equalize the number of
people in each district who don’t own pet lizards. Let’s further say

that only 0.5% of Jefferson County denizens own pet lizards, and
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that all of them are clustered in a single geographic area. The re-
sult of this scheme would be that the district containing the lizard-
owner cluster would have more total people, and that each of these
denizens’ voting and representational strength would be diluted.
Now imagine that a lizard owner living in the overpopulated
district brings a one person, one vote claim, arguing that the choice
to exclude lizard owners from the population base is a “choice the
Constitution forbids” because it amounts to arbitrary discrimina-
tion. Under Defendants’ theory, that challenge would be doomed
because, even assuming that total population (including lizard
owners) were used as a population base, the total deviation would
be far less than 10%. This is not a convincing argument—the basis
of the challenge is that the chosen population base makes no sense,
not that the lines have been drawn in a discriminatory way. The
safe harbor rule is designed to be used when a challenge is brought
to the way district lines are drawn, not when a challenge is brought
to what population is equalized within a set of district lines.
Second, the safe harbor rule was not designed to be used in
a factual situation such as this one. As Judge Posner has noted
about the safe harbor rule, “[r]ules are attractive devices for econ-
omizing on litigation costs and minimizing judicial discretion; and
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safe harbors are particularly welcome to the bar. But a rule applied
to circumstances remote from those contemplated when it was
adopted can produce perverse results.” Forest Cty., 336 F.3d at
572-73. In Forest County, it was the plaintiffs rather than the de-
fendants who sought to use the safe harbor rule to their advantage,
but the underlying error was similar: the safe harbor rule was de-
signed to be used for relatively large districts, not small districts.
For districts of the size at issue in this case, blocks of nonvoters as
found in a prison may greatly distort the rough equivalence be-
tween total population and voter population that the Supreme
Court presumed existed, and which did in fact exist, in its early
one person, one vote cases. See Daly, 93 F.3d at 1223. To mechan-
ically apply the rule in this case would be to ignore this dramatic
difference in factual scenarios.

The safe harbor rule is simply not very relevant to this case.
If Plaintiffs can show that, under the facts of this case, including
the JCI inmates in the population base is “a choice the Constitu-
tion forbids,” then they are entitled to relief.

B. Representational Nexus
The two doctrinal paths outlined above in Part I11.E lead to

the same point. An apportionment base for a given legislative body
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cannot be chosen so that a large number of nonvoters who also lack
a meaningful representational nexus with that body2° are packed
into a small subset of legislative districts. Doing so impermissibly
dilutes the voting and representational strength of denizens in
other districts and violates the Equal Protection Clause.

For Plaintiffs to prevail in this case, they have to show that
the JCI inmates comprise a (1) large number of (2) nonvoters who
(3) lack a meaningful representational nexus with the Boards, and
that they’re (4) packed into a small subset of legislative districts.
Elements (2) and (4) are undisputed. I'll get to element (1) later.
The crux of this case is whether Plaintiffs have shown that the JCI
inmates lack a meaningful representational nexus with the
Boards.

I'll answer this question by examining three types of facts.
First and most important is the evidence in the record—the adju-
dicative facts. This includes a number of stipulated facts, some

depositions, two expert reports, and a large number of state laws

20 Or, equivalently, a large number of nonvoters whose representational
nexus with the legislative body is substantially different—different in kind,
not just degree—from the typical person present in the legislative body’s juris-
diction. The question is whether the population at issue is similarly situated
in any relevant way to the typical denizens and/or voters of the jurisdiction
with respect to the legislative body.
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and regulations of which I can take judicial notice. Second are
what might be termed “legislative facts.” By that I mean “proposi-
tion[s] about the state of the world, as opposed to . . . proposition|s]
about these litigants.” Frank v. Walker, 768 F.3d 744, 750 (7th Cir.
2014).

These two types of evidence clearly show that the JCI in-
mates lack any meaningful representational nexus with the
Boards, and there’s no need from a purely legal standpoint to go
any further. But my conclusion is bolstered—and in some sense
brought to life—by examining what are sometimes called back-
ground facts; that is, “facts . . . designed to increase the reader’s
understanding of a case by placing the adjudicative facts in an il-
luminating context.” Richard A. Posner, Reflections on Judging
137 (2013). These facts, while insufficient on their own to support
the finding that the JCI inmates lack a meaningful representa-
tional nexus with the Boards, help ground this finding in the con-
text of the real world.

1. The Record

A review of the record leads inexorably to three interrelated
factual conclusions. First, the conditions of confinement for the in-
mates at JCI are almost entirely determined by policies set at the
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state level and by prison officials acting under state law. Second,
most of the inmates at JCI have very little meaningful opportunity
to engage with members of the nonincarcerated public, and those
who are allowed to engage with the public must do so under condi-
tions prescribed by prison officials. Third, the District 3 represent-
atives on the Boards have not, as a matter of fact, made any mean-
ingful effort to engage with prisoners.

JCI is run by its warden “subject to the orders, policies, and
regulations established” by DOC. § 944.14, Fla. Stat. (2015).2! Its
operations are also controlled by Florida statutory law, which pre-
scribes everything from the areas in which prisoners can smoke,
id. § 944.115, to the conditions under which restraints may be used
on a pregnant prisoner, id. § 944.241.22 For the most part, however,
the Florida Legislature has delegated to DOC the job of regulating
state prisons like JCI. Florida law states that “[DOC] shall have

supervisory and protective care, custody, and control of the in-

21 Laws passed by the Florida Legislature and the regulations promul-
gated pursuant to those laws are proper subjects of judicial notice to the extent
they're adjudicative facts. See, e.g., United States v. City of Miami, 664 F.2d
435, 443 n.16 (5th Cir. 1981).

22 JCI only houses males, so this probably doesn’t come up that often.
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mates, buildings, grounds, property, and all other matters pertain-
ing to . . . adult correctional institutions.” Id. § 945.025(1). Pursu-
ant to the authority granted to it, DOC has adopted regulations
governing everything from inmate grievance procedures, see Fla.
Admin. Code Ch. 33-103, to the provision of food services in state
prisons, id. Ch. 33-204, to the provision of dental services, id. R.
33-402.101.

The deposition testimony of JCI's warden confirms that the
conditions of JCI inmates’ confinement are largely determined by
prison officials, state-level administrators, and state legislators.
Inmates’ mail—outgoing and in some cases incoming—is reviewed
by prison officials. ECF No. 48-1, at 14-15. Prison officials, acting
pursuant to DOC regulations, decide who can visit inmates and
under what conditions those visits may take place. Id. at 17-18.
When inmates are allowed to leave the prison for some reason
(death in the family, court appearance, etc.), they are wellsuper-
vised for the duration of their release and are thoroughly searched
upon returning. Id. at 22-30.

In addition to having their prison environment largely con-
trolled by prison officials and state-level actors, JCI inmates are

mostly isolated from the outside world. Most prisoners at JCI are
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on close or medium confinement,?? which means that they gener-
ally cannot leave the institution. Id. at 78-79. JCI must therefore
be a world unto itself, separated from the rest of the county and
self-reliant. JCI (through a private contractor) provides most med-
ical services for prisoners “in-house.” Id. at 80. JCI has its own li-
brary and law library. Id. at 79. JCI has its own water system and
its own sewage treatment system, ECF No. 45, at 2 99 4, 6. When
there is a need for law enforcement to investigate an incident at
JCI, the Inspector General’s Office—not local law enforcement—
typically is the first to respond. ECF No. 48-1, at 82.

It’s true that some JCI inmates work outside the prison and
therefore have slightly more of a connection to the community. Id.
at 32—-47, 52-57, 61-65, 73—75. But even these inmates largely op-
erate in a bubble, prohibited from interacting with members of the
community (aside from the county or City of Monticello employees

supervising them) and heavily regulated in their movements. See

23 The Warden “guessed” that the percentage of prisoners on community
or minimum confinement was 15-20%, which would put the percentage on
close or medium confinement at 80—-85%. See ECF No. 48-1, at 79.
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id. at 40-43. The Warden made clear that an inmate working out-
side JCI “shouldn’t approach [a citizen] and communicate with a
citizen.” Id. at 63.

It’s also true that the prison is not completely divorced from
the county. If there is a medical emergency, officials at the prison
will call 911, which will in turn cause Jefferson County Fire & Res-
cue to send an ambulance to the prison.?¢ Id. at 48; 80-81. Simi-
larly, JCI will call 911 for a fire. Id. at 49. JCI has an agreement
with Jefferson County to carry off its trash. Id. at 46. Numerous
organizations—religious groups such as churches, mostly—come
to JCI and work with or minister to inmates. Id. at 60—61.

On the whole, though, the record bears out Plaintiffs’ con-
tention that “JCI inmates are not true constituents in Jefferson
County.” ECF No. 48, at 8. The JCI inmates’ isolation and the fact
that state-level entities (DOC, mostly) have legal authority to alter
the conditions of the inmates’ confinement combine to render the
Boards impotent to meaningfully affect inmates’ lives. The Boards
can’t directly regulate the lives of inmates because any such regu-

lations would be preempted to the extent they conflicted with state

24 Of course, the ambulance would take the inmate to a hospital in Leon
County. ECF No. 48-1, at 80.
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law. See Tallahassee Mem’l Reg’l Med. Cir., Inc. v. Tallahassee
Med. Ctr., Inc., 681 So. 2d 826, 831-32 (Fla. 1st DCA 1996) (dis-
cussing preemption).

Nor can the Boards meaningfully affect the lives of inmates
indirectly by the economic and social policy decisions they make at
the county level. If the Board of Commissioners decides to exercise
its powers under Florida law to “[p]rovide and operate . . . public
transportation systems” or “license and regulate taxis,’?5 these
choices will have next to no effect on inmates. The same is true of
most decisions regarding zoning, infrastructure, and the like—the
inmates’ isolation from the rest of Jefferson County means that the
policy choices made by the Board of Commissioners affect the in-
mates substantially less than they affect the denizens of District
3. This is even more true of the School Board, which has far more

limited powers than the Board of Commissioners.26 See generally

§§ 1001.41-.42, Fla. Stat. (2015).

25 See § 125.01(1), Fla. Stat. (2015). This section sets out a long list of
the “powers and duties” of county governments.

26 As mentioned above in Part LA, each of the members of the School
Board “serve[s] as the representative of the entire [county], rather than as the
representative of” the district from which he was elected. § 1001.363, Fla. Stat.
(2015). This means that the representational strength of any denizen vis-a-vis
the School Board is not affected by the size of the district in which he lives,
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This is not to say that some of the decisions of the Boards
won’t have incidental effects on the JCI inmates. For instance, if
the Board of Commissioners decides to make efforts to help small
businesses in the community, the effect may be to make visiting
Jefferson County more pleasant, which might in turn make it more
likely for inmates’ family members to come visit them at JCI. But
there is little doubt that the inmates stand in a different position
vis-a-vis the Boards than do the denizens of District 3.

The record also shows that the District 3 representatives
(and the Boards as a whole) have made very little effort to engage
with the inmates at JCI. The warden stated that he has no discus-
sions with any County Commissioner “regarding issues related to
inmates,” ECF No. 48-1, at 49, and that he also can’t recall any
County Commissioners or School Board members meeting one-on-
one with any inmates, id. at 18-19. District 3 County Commis-
sioner Hines Boyd stated that “[a]lbout the only opportunity we
have to interact with the inmates directly would be maybe when

we see them on work crews.” ECF No. 48-7, at 16. Boyd described

making the inclusion of the JCI inmates in District 3’s population utterly un-
justifiable on representational equality grounds. The parties don’t bring this
up, and at any rate it doesn’t alter the result, so I'll assume that each School
Board member represents his district alone.
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touring the prison and meeting with officials and employees at the
prison, but it appears that the occasion for many of those meetings
was the threatened closure of JCI. Id. at 16—-19. That closure would
have had a negative impact on the employees at JCI, id. at 18—
19—many of whom presumably live in Jefferson County—so
Boyd’s increased interest in the prison at the time of its threatened
closure makes perfect sense. Boyd was responding to the needs of
his constituents—the employees at JCI. Shirley Washington, the
School Board member from District 3, has visited the prison, but
not in her “School Board capacity.” ECF No. 48-9, at 32.
2. “Propositions About the State of the World”
The record facts reveal that JCI is a state-run island inside
Jefferson County, and that its inmates are mostly immune to the
policy choices made at the county level. This is entirely consistent
with general observations made by other courts about prisoners
and their relationship with the communities surrounding their
prisons. In Fletcher v. Lamone, for instance, the court addressed
an argument that it was improper for a state to adjust census data
to account for prisoners without also adjusting for college students

and members of the military. 831 F. Supp. 2d at 896. The court
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rejected this argument in part because “college students and mili-
tary personnel have the liberty to interact with members of the
surrounding community and to engage fully in civic life. In this
sense, both groups have a much more substantial connection to,
and effect on, the communities where they reside than do prison-
ers.” Id.

The broader point—one so obvious it’s properly termed a leg-
islative fact—is that prisoners are isolated from society. Indeed,
this is one of the purposes of incarceration. See, e.g., Donald
Braman, Punishment and Accountability: Understanding and Re-
forming Criminal Sanctions in America, 53 UCLA L. Rev. 1143,
1174-75 (2006). Moreover, prisoners are subject to control by the
authority operating the institution in which they are incarcerated.
See United States v. McQueen, 727 F.3d 1144, 1158 (11th Cir. 2013)
(noting that “[p]rison inmates serve their sentences under the per-
vasive control of the corrections staff’). These two facts together
make state prisons into de facto islands of state control.

This is in contrast to other situations in which people live on
an “island” under the legal control of some superior level of gov-

ernment. Consider Evans v. Cornman, a case in which the Su-
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preme Court considered whether Maryland could deny the fran-

chise to people living on the grounds of the National Institutes of

Health (“NIH”), a federal enclave in the state. 398 U.S. 419, 419-

20 (1970). The Court, in addressing the question of whether the

people living in the enclave were among those “primarily or sub-

stantially interested in or affected by electoral decisions” made at

the state and local levels, identified a number of ways in which

such decisions would affect NIH residents:

[Residents of the federal enclave] are as concerned
with state spending and taxing decisions as other Mar-
yland residents, for Congress has permitted the States
to levy and collect their income, gasoline, sales, and
use taxes—the major sources of state revenues—on
federal enclaves. . . . State unemployment laws and
workmen’s compensation laws likewise apply to per-
sons who live and work in federal areas. . . . [NIH res-
idents] are required to register their automobiles in
Maryland and obtain drivers’ permits and license
plates from the State; they are subject to the process
and jurisdiction of State courts; they themselves can
resort to those courts in divorce and child adoption
proceedings; and they send their children to Maryland
public schools.

Id. at 424. In other words, the residents of the NIH enclave would

necessarily come into contact with the machinery of state govern-

ment in the course of living their lives. As the Court put it, “[ijn

their day-to-day affairs, residents of the NIH grounds are just as
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interested in and connected with electoral decisions . .. as are their
neighbors who live off the enclave.” Id. at 426. The same cannot be
said of the JCI inmates and the Boards.

3. “Outside the Record”

In some sense, the question of whether there’s a representa-
tional nexus between the JCI inmates and the Boards is really a
question of whether the JCI inmates could reasonably be consid-
ered part of the political community of District 3. The facts dis-
cussed above—adjudicative and legislative—give an emphatic “no”
answer to that question. The correctness of that answer is con-
firmed by looking at two sources outside the record.

The first source is really a compilation of sources that to-
gether shed light on whether prisoners are commonly perceived as
belonging to the community. Note first that Florida law uses some
variant of the phrase “reentry into the community” in numerous
places when discussing state prisoners. See, e.g., § 944.705, Fla.
Stat. (2015). This suggests that inmates are not part of the sur-
rounding community while incarcerated (otherwise there would be
no “reentry”). Indeed, Florida even has an alternative to incarcer-
ation called “community control,” defined as “a form of intensive,
supervised custody in the community, including surveillance on
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weekends and holidays, administered by officers with restricted
caseloads. Community control is an individualized program in
which the freedom of an offender is restricted within the commu-
nity, home, or noninstitutional residential placement and specific
sanctions are imposed and enforced.” Id. § 948.001(3) (emphasis
added). Numerous other sources similarly speak of the prison as
being something separate and apart from the community. See, e.g.,
Timothy Hughes & Doris James Wilson, Bureau of Justice Statis-
tics, U.S. Dep’t of Justice, Reentry Trends in the United States
(Aug. 20, 2003), http://www.bjs.gov/content/pub/pdf/reentry.pdf.
The fact that Florida legislators (and many others) appear to con-
sider being in the community and being incarcerated as two dis-
tinct and mutually exclusive states does not, by itself, prove any-
thing. But it is completely consistent with (and therefore rein-
forces) the JCI-specific facts in the record, the observations of nu-
merous courts considering the nature of incarceration generally,
and, frankly, common sense.

The second “outside the record” source that confirms that
JCI inmates are not properly considered part of the political com-
munity vis-a-vis the Boards is the publicly-available information

about the Boards’ activities. The minutes, agendas, etc. from the
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Boards’ meeting are available online,?? which makes it possible to
get a sense of what the Boards actually do. An examination of the
agendas of some the Board of County Commissioners’ recent meet-
ings gives a flavor of its activities. Consider the Board’s August 4,
2015 meeting. See Minutes of Regular Session, Jefferson Cty. Bd.
of Cty. Comm’rs (Aug. 4, 2015). After the call to order, invocation,
etc. the Board considered the following matters (among others):
whether to issue a small grant to a private Christian school, id. at
2; the ongoing process of designating two properties in the county
as brownfield sites, id.; and whether to approve a bid for a sidewalk
construction project (it was approved), id.

Two weeks later, following what appears to have been a
lively debate, the Board passed a resolution banning the practice
of hydraulic fracturing (“fracking”). See Minutes of Regular Ses-
sion, Jefferson Cty. Bd. of Cty. Comm’rs 1-2 (Aug. 18, 2015). The
Board also voted to keep the millage rate at 8.3 mills, id. at 2, and
discussed (with input from at least one Jefferson County denizen)

concerns about the size of the Sheriff’s Office budget, id. at 2-3.28

27 See BOCC Records, Jefferson County Clerk of Court, http://www.jef-
fersonclerk.com/boce-records.aspx (last visited Mar. 11, 2016).

28 None of this is mentioned to diminish the importance of the Board of
Commissioners. The Board has “broad authority to enact ‘county ordinances
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Later, in November 2015, the Board voted to install stairs at
a local park and approved a new library director. See Minutes of
Regular Session, Jefferson Cty. Bd. of Cty. Comm’rs 2 (Nov. 3,
2015). Two citizens spoke about items not on the agenda—one “ex-
pressed his concerns about government spending” and the other
“stated his concerns that log trucks traveling in Wacissa and
Waukeenah were speeding and putting citizens in danger” and
“asked the Board to consider additional signage and/or speed
bumps.” Id. at 1.

Would some of these discussions have been of possible inter-
est to JCI inmates? Certainly—fracking, for instance, could con-
ceivably affect the water supply at JCI.29 But most of the matters
dealt with at the meetings would have little, if any, practical effect
on JCI inmates. The meeting minutes tend to confirm that the

Board of Commissioners’ power does not penetrate the walls of

not inconsistent with general or special law.” Tallahassee Med. Ctr., 681 So.
2d at 831 (quoting what is now Fla. Const. art. VIII, § 1(f).). Undoubtedly the
Board’s policy decisions are of great moment to the denizens of Jefferson
County, as evidenced by the spirited debates recounted in the minutes of the
Board’s meetings.

29 See EPA, Draft Assessment of the Potential Impacts of Hydraulic
Fracturing for Oil and Gas on Drinking Water Resources: Executive Summary
ES-6 (June 2015) (“From our assessment, we conclude there are above and be-
low ground mechanisms by which hydraulic fracturing activities have the po-
tential to impact drinking water resources.”)
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JCI, and that the inmates, while they’re physically located in Jef-
ferson County, are effectively living in a state-run enclave.

4. JCI Inmates Lack a Meaningful Represen-
tational Nexus With the Boards

To summarize, the inmates at JCI are isolated from the sur-
rounding community and subject to the control of DOC and the
state. The Boards possess little legal authority or practical ability
to substantially affect the JCI inmates’ lives through their policies.
The District 3 representatives, and the Boards as a whole, appear
to have made very little, if any, effort to solicit the input of JCI
inmates. All of this is completely consistent with the general prop-
osition that prisoners go on with their lives mostly separated from
the communities in which their facilities happen to be located.

Given these facts, it’s clear that the inmates lack a meaning-
ful representational nexus with the District 3 representatives and
with the Boards as a whole. It is difficult to see how the District 3
representatives “represent” the inmates in the same way they rep-
resent others who are physically located in District 3. The repre-
sentatives can’t really make policy decisions that would affect the
inmates. The representatives could, of course, discuss issues of

concern to the inmates during meetings and informally with other
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members of the Boards, but to what end? The proper target of such
concerns in the vast majority of situations would be prison officials
or state legislators. Given the nature of the inmates’ incarceration
and the fact that DOC already has a comprehensive grievance sys-
tem in place, it is unclear how the District 3 representatives could
function as ombudspersons to inmates. Finally, any government
benefits “brought home” by the representatives would likely be un-
available to the inmates because of their isolation from the com-
munity and the limits placed on their liberty.

Defendants nonetheless claim that the JCI inmates are
properly counted as part of the political community and that they
have a representational nexus with the Boards. ECF No. 46, at 10—
11. Defendants point out a number of ways in which the Boards
act, directly or indirectly, to affect the lives of JCI inmates, but
they basically boil down to three arguments: (1) the county pro-
vides emergency medical (ambulance), fire, and waste pickup ser-
vices to JCI, ECF No. 46, at 3-7; (2) local government officials (in-

cluding members of the Boards) can and have met with JCI offi-
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cials “acting on behalf of” inmates, id. at 3—4; and (3) local govern-
ment officials and/or members of the community occasionally in-
teract with inmates, id. at 4-6.39

These arguments are unpersuasive. The first argument is
true as far as it goes—JClI is served by Jefferson County Fire &
Rescue, see ECF No. 47-7, at 8-9—but it doesn’t really help De-
fendants much. The question isn’t whether the JCI inmates have
any connection to the governing bodies of Jefferson County, but
rather whether they have a substantial enough connection to plau-
sibly be considered denizens on the same footing as the denizens
of District 3. Having access to emergency medical and fire services
doesn’t establish such a connection. The second argument fails be-
cause (1) it appears that local officials have met with prison offi-
cials quite infrequently, and (2) local officials have not met with
prison officials to discuss the welfare of inmates, but rather to dis-
cuss how the prison affects the local economy—that is, how it af-

fects nonincarcerated persons in the county. See ECF No. 48-1, at

30 Defendants also advance an argument that goes like this: the Boards
“vote on budgets that impact the quality of education in the public schools in
Jefferson County,” which then affects the quality of the labor pool, which then
affects the “quality of correctional officers selected from that pool,” which then
affects prisoners’ lives. ECF No. 36, at 7. This argument fails. A rubber band
won’t stretch that far without snapping.
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66—67; ECF No. 48-7, at 17-19. The third argument fails because,
as discussed earlier, the direct interactions between inmates and
local officials have been so minimal as to be nearly nonexistent.

There are two anecdotes recounted by the District 3 repre-
sentatives during their depositions that are in some ways more
telling than anything else in the record. Hines Boyd, who has been
the County Commissioner for District 3 for over seven years, was
asked at his deposition about a statement in his affidavit that he
had received letters from JCI inmates “on occasion.”

Q. Okay. Now, you state in this affidavit that you can’t
recall the subject of those letters. But sitting here to-
day, do you recall the subject matter of those inmate
letters?

A. No. There was nothing that I could help any of those
prisoners with that they asked for. So I just opened the
letter, and I read it and set it aside.

Q. Did you ever respond to any of those letters?

A. No, I did not.
ECF No. 48-7, at 21. It’s not surprising that Boyd couldn’t help the
inmates writing to him—he doesn’t really represent them.

Shirley Washington, the School Board member from District

3, was asked about her relationship with the inmates at JCI. She
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stated that she had gone to the prison as a community member
rather than as a public official and interacted with inmates on a
few occasions. ECF No. 48-9, at 32. Ms. Washington lamented the
“condition” of the inmates’ confinement, confessing that her “first
visit [to JCI] was quite tearful.” Id. Plaintiffs’ lawyer asked her to
elaborate:

Q. Can you tell me what you mean by “condition?”

A. Well, the way they were living, having two in
one cell. I mean, their freedom is gone.

Q. Okay. So we're talking about their housing
situation?

A. Yes.

Q. Okay. Did you do anything after that visit to ad-
dress the housing condition for those inmates?

A. There was nothing I can do there about that, be-
cause they have administrators and other folks to take
care of that. That would have been certainly out of my
lane.

Q. . . . [D]id you believe that as a School Board mem-
ber, there was anything you could do to improve their
conditions, their housing conditions that you wit-
nessed?

A. No, no.

Id. at 32—-34.
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These are anecdotes, and do not by themselves prove any-
thing about the JCI inmates’ representational nexus with the
Boards. But they certainly support the conclusion—arrived at af-
ter considering other facts in the record and certain “legislative
facts” about the nature of incarceration—that the JCI inmates can-
not reasonably be considered to be denizens in the same way as
other people living in Jefferson County.3!

C. The Constitutionality of the County’s Dis-
tricting Scheme
1. Size of Deviations

The inmates at JCI lack a meaningful representational
nexus with the Boards. They are situated differently with respect
to the Boards than other people in Jefferson County—the true den-
izens of the County—in every way that matters for representative
democracy. Treating them alike makes little if any sense. The
question becomes whether there’s enough cognizable harm to the

representational and voting rights of those living in other districts

31 What about JCI inmates who were residents of Jefferson County pre-
incarceration? They are more likely to have a representational nexus with the
Boards, and should perhaps be counted. Plaintiffs suggest that there are nine
such people, but a closer look reveals that there are nine inmates who were
convicted in Jefferson County. ECF No. 30-1, at 52. It’s unclear whether all or
some or none of these inmates were actually residents of Jefferson County. At
any rate, the number is so small that accidentally excluding some of these in-
mates from the count would not appreciably dilute anyone’s voting or repre-
sentational rights.
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to strike down the scheme as violative of one person, one vote. In
other words, is the inmate population large enough that counting
it dilutes these rights?

In some sense, the size of the inmate population shouldn’t
matter. The “arbitrary discrimination” doctrinal path discussed
earlier suggests that any population arbitrarily included in a pop-
ulation base, no matter how small, works an unconstitutional di-
lution of others’ rights.

But there’s no need to go that far—in this case, the inmate
population is relatively large, and its inclusion quite clearly denies
the denizens of Districts 1, 2, 4, and 5 equal protection of the laws
by diluting both their representational and voting strength.32 The
true denizen population of District 3 is about two-thirds the deni-
zen population of the other districts, giving each denizen in Dis-

trict 3 one-and-a-half times the representational strength of the

32 Plaintiffs contend that the overall population deviation once the JCI
inmates are excluded is above the 10% “safe harbor” threshold, and that De-
fendants have failed to provide a justification for such a large deviation. ECF
No. 30, at 15-17. This argument, much like Defendants’ safe harbor argument,
assumes the result it wants this Court to reach in drawing its conclusion.
Whether the JCI inmates should be excluded when drawing districts is pre-
cisely the question this Court must answer, and pointing out the deviations
that result when they are not counted does little to address that question.
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denizens of other districts and. Assuming there are no large pock-
ets of nonvoters in Jefferson County aside from the JCI inmates,
the disparity in denizen population also gives the voters in District
3 about one-and-a-half times the voting strength of the voters in
other districts. This is clearly an equal protection violation.

Viewed another way, the total deviation of 42.63% that re-
sults from not counting the prisoners is simply too large to be ig-
nored. The safe harbor rule, while inapplicable to this case, does at
least provide a rough guide to how large deviations in the relevant
numbers across districts must be for there to be no doubt that un-
lawful dilution has taken place. That threshold—10%—is crossed
here, with room to spare.

2. Defendants’ Justifications

As discussed at length already, the typical safe harbor/bur-
den-shifting framework used in one person, one vote cases really
has no applicability to this case. Defendants nonetheless offer
what amount to “justifications” for the large total deviation that
results when prisoners are excluded from the population base. One
such justification is that the districting plan “serves the goal of
promoting representational equality.” ECF No. 46, at 8. It doesn’t.

Another argument—one not framed as a justification, but
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one that nonetheless sounds like a justification—is that Florida
law required the Boards to count the prisoners. ECF No. 24, at 12—
13. That may or may not be true; the legal advice the Boards re-
ceived was certainly to that effect. If it is true, though, it’s no jus-
tification—state law must yield when it leads to a result that con-
flicts with the mandates of the U.S. Constitution. See, e.g., Felder
v. Casey, 487 U.S. 131, 138 (1988). To the extent Defendants are
arguing that their good-faith belief that they were required to
count the prisoners is a justification, they are mistaken. See Raske
v. Martinez, 876 F.2d 1496, 1502 (11th Cir. 1989) (“The federal
courts recognize no doctrine of ‘constitutional mistake’ that can ab-
solve a legislature from the consequences of a misapprehension
concerning a statute’s constitutionality.”)

D. The Special Circumstances of this Case (Or,
the Not-So-Slippery Slope)

Defendants have predictably made a “slippery slope” argu-
ment. They warn that “should th[is] Court enter the arena of de-
termining which individuals are worthy of being included in an en-
tity’s population data, it should not be unexpected that arguments
to exclude other segments of the population will shortly follow. Pol-

icy arguments exist to exclude resident aliens and minors, or to
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give more weight to areas that have a high concentration of eligible
voters, such as areas with high concentrations of the elderly as op-
posed to younger families with children. This Court should not
wade into these political judgments.” ECF No. 36, at 8-9.

I am convinced that the slope ahead is not so slippery. There
are three key features of this case that make it special. First is the
fact that we are dealing with prisoners. Prisoners are not like mi-
nors, or resident aliens, or children—they are separated from the
rest of society and mostly unable to participate in civic life. Second,
and perhaps more importantly, we are dealing with state prisoners
and a county government. It is the interplay of the limited powers
of the county government, the fact that the prisoners are under
state control, and the fact that the prisoners are confined that de-
prives the prisoners of a meaningful representational nexus with
the county government. Third, the size of the prison population
relative to the size of the districts is such that counting the prison-
ers makes a substantial difference. This would not be the case in
in counties with larger populations.

If any of these features were not present, this would be a
different case. In particular, the situation would be quite different
if we were dealing with a state legislative district, because state
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prisoners are obviously affected by the policies put in place at the
state level. When Mr. Boyd received letters from JCI inmates, he
put those letters aside because there was nothing he could do for
them in his capacity as a County Commissioner. The same would
not be true of the state senator and representative whose territory
includes JCI.

E. A Closing Thought

Defendants maintain that concluding that the JCI inmates
cannot be counted for purposes of drawing districts for the Boards
is “a policy determination as to [the] political equality of a certain
segment of the population, a determination that [c]Jourts have ex-
plicitly refused to make.” ECF No. 36, at 2 n.2. It is certainly true
that the Supreme Court has made it clear that, as a general prop-
osition, states get to decide—usually through legislative pro-
cesses— “who counts” for purposes of state and local districting.
The Court has also made clear, however, that federal courts have
an important role to play in protecting individual rights, and that
is precisely what this Court is doing.

But to say that this Court is merely protecting the rights of
the denizens of Districts 1, 2, 4, and 5 in making this decision is
slightly disingenuous. My decision rests on the fact that there is

82

001547

BC-DOC-0000004231



Appendix Attachment c00047
Case 4:15-¢cv-00131-MW-CAS Document 49 Filed 03/19/16 Page 83 of 86

no meaningful representational nexus between the Boards and the
inmates at JCI—that is, there is nothing gained, constitutionally
speaking, by including JCI inmates in the population base. This is
the essential difference between this case and a case like Garza in
which the population whose inclusion was at issue clearly pos-
sessed representational rights that would be impaired if the popu-
lation was not included in the population base. The lack of a rep-
resentational nexus itself turns in large part on the fact that the
JCI inmates live sharply circumscribed lives. The fact is that the
JCI inmates do not have “political equality” with the other deni-
zens of Jefferson County vis-a-vis the Boards—not in terms of vot-
ing, of course, but also not in terms of representation.

That lack of political equality is not a consequence of my de-
cision, but a factual predicate of it. In short, I have not decided that
the JCI inmates lack political equality with their “neighbors” in
Jefferson County—the State of Florida has. Florida has explicitly
deprived the JCI inmates of their voting rights, see § 944.292(1),
Fla. Stat. (2015), and it has implicitly deprived them of their rep-
resentational rights, at least with respect to units of local govern-
ment. That the deprivation is implicit makes it no less a depriva-

tion.
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F. Remedy

“When a federal court declares an existing apportionment
scheme unconstitutional, it is . . . appropriate, whenever practica-
ble, to afford a reasonable opportunity for the legislature to meet
constitutional requirements by adopting a substitute measure ra-
ther than for the federal court to devise and order into effect its
own plan.” Wise v. Lipscomb, 437 U.S. 535, 540 (1978). Despite the
fact that this is an election year, I'm confident that the Boards can
quickly devise a plan that does not impermissibly dilute the voting
and representational strength of the denizens of Jefferson County.
Plaintiffs have submitted what they term an “illustrative plan,”
and their expert claims that this plan meets all constitutional and
statutory requirements. ECF No. 30-1, at 14-17. This could per-
haps be a starting point for the Boards—or perhaps not.

Whatever they choose to do, the Boards must act relatively
quickly. If they “do not respond, or the imminence of [the] . . . elec-
tion makes it impractical for them to do so, it [will] become]] the
‘unwelcome obligation™ of this Court to devise an interim district-

ing plan. See Lipscomb, 437 U.S. at 540.
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V. CONCLUSION

Defendants argue vigorously that excluding the JCI inmates
from the population base for districting purposes would be “arbi-
trary.” ECF No. 46, at 8; ECF No. 36, at 7-8. The opposite is true—
including them in the population base is arbitrary. The inmates at
JCI, unlike aliens, children, etc. living in Jefferson County, are not
meaningfully affected by the decisions of the Boards. To say they
are “constituents” of the Board representatives from District 3 is
to diminish the term constituent. To treat the inmates the same as
actual constituents makes no sense under any theory of one per-
son, one vote, and indeed under any theory of representative de-
mocracy. Furthermore, such treatment greatly dilutes the voting
and representational strength of denizens in other districts. Jef-
ferson County’s districting scheme for its Board of County Com-
missioners and School Board therefore violates the Equal Protec-
tion Clause.

Accordingly,

IT IS ORDERED:

1. Plaintiffs’ Cross-Motion for Summary Judgment, ECF

No. 30, is GRANTED. Defendants’ Joint Motion for
Summary Judgment, ECF No. 24, is DENIED.
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2. Defendants are enjoined from using the current dis-
tricting plan for the Jefferson County Board of County
Commissioners and the Jefferson County School
Board.

3. Defendants must submit to this Court on or before
Monday, April 4, 2016 a proposed districting plan
that complies with this Order and with all applicable
federal and state laws, to the extent those state laws
are compatible with federal law.

SO ORDERED on March 19, 2016.

s/Mark E. Walker
United States District Judge
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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK

X
UNITED STATES OF AMERICA and CESAR RUIZ,
Plaintiffs,
V. 06 Civ 15173 (5CR)
VILLAGE OF PORT CHESTER,
Defendant.
X

DECLARATION OF CLARK H. BENSEN

CLARK H. BENSEN, pursuant to the provisions of 28 US.C. § 1746, declares as
follows:

1. With this declaration 1 offer a report in rebuital te the declaration of
Andrew A. Beveridge, PhD., dated February 7, 2008.

=

Accompanying my declaration are the following documents: a} report; b)
appendix to the report; ¢} biographical summary; and d) curriculum vita.

1 declare under penalty of perjury that the accompanying material is true and
correct based upon the information provided to, or obtained by, me. To the
extent that such information formulates an opinion, it represents a true and
accurate statement of my opinion.

Dated: 16 March 2008.

Signed: (A
CLARK H. BENSEN
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1.1. Inquiry: I was asked by counsel to review the declaration of Dr. Andrew A.
Beveridge, PhD., dated February 7, 2008. His declaration includes three items: a)
a proposed plan for the Village of Port Chester, “identical to the Modified Plan
A, introduced at the Preliminary Injunction Hearing”; b) one set of summary
statistics for this proposed plan; and c) one set of summary statistics for selected
districting plans in the state of New York. Each set of statistics includes some
information by district as well as selected summary statistics for each plan.

The summary statistics offered by Dr. Beveridge for comparison are included for
the following: New York State Congressional Delegation to the U.S. House; New
York State Senate; New York State Assembly; City Council of New York City; the
County Legislature of Westchester County; and local boards for the City of
Yonkers, and the City of New Rochelle. These will be referred to hereinafter as
the “offered comparative plans” though there was no underlying plan
geography included with his declaration.

1.2. Summary: I have reviewed the information provided by Dr. Beveridge and
have prepared the following summary with respect to the summary statistics
included in the appendix to his declaration.

1.2.1. Incomplete Statistics. The summary statistics provided by Dr. Beveridge
do not include other key statistical indicators that are standard measurements for
plan review used by both plan drafters and courts and which are readily
available or ascertainable. The summary statistics provided by Dr. Beveridge for
the Modified Plan A for Port Chester do not even include all the statistics
comparable to those included for the offered comparative plans.

1.2.2. Modified Plan A presents the largest deviations from equality. When
reviewing the distribution of population amongst districts, there are several
measures used to quantify the degree to which there is a deviation from absolute
equality amongst districts. Generally, for these measures, the larger the indicated
value, the greater the degree of inequality in the distribution of the
apportionment population.

Calculating these indicators from the material provided by Dr. Beveridge
illustrates that the proposed plan for Port Chester, Modified Plan A, has
variations from equality larger than the offered comparative plans on all but one
of the following indicators.

a) Deviation of Population Distribution: The proposed plan presents the
largest values of all the offered comparative plans for deviation from equality
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based upon Dr. Beveridge’s approximations of the 2000 census citizen voting age
population (CVAP) for [1] the overall range; [2] the average deviation; and [3] the
standard deviation.

b) Minimum Controlling Population: The proposed Modified Plan A
presents the largest decrease in parity of all the offered comparative plans in the
minimum percentage of persons who could theoretically control the elected board,
chamber, or delegation, based upon Dr. Beveridge’s 2000 CVAP, when compared
to the corresponding percentage for the overall population (POP).

¢) Deviation of Vote Weight: The proposed Modified Plan A presents the
largest values of all the offered comparative plans for deviation from equality of
vote weight based upon Dr. Beveridge’s 2000 CVAP for two of three indicators.
The value for Modified Plan A for [1] the overall range of the vote weight, is not
the largest value but is a close second place to the plan for the State Assembly
(1.44 for Port Chester versus 1.49 for the State Assembly). However, the Modified
Plan A does present the largest values of all the offered comparative plans for [2]
the average deviation and [3] the standard deviation.

1.2.3. Use of 2000 CVAP for districting. There is a fundamental problem in using
census information relating to citizen voting age population from the 2000 census
for districting in that this information represents sample data produced by the
Bureau of the Census as a Special Tabulation. These data are available only at the
block group level of census geography, not the census block. To use this
information at the block level for districting requires a hypothetical distribution
(sometimes known as deallocation) of the block group data to the component
blocks.

1.2.4. Projections of CVAP out in time. There is also a fundamental problem in
using CVAP from the 2000 census and extrapolating it out in time because there
is no post-census estimate of CVAP provided by the Bureau of the Census that
includes low levels of geography. While an approximation of post-census CVAP
is possible for higher levels of census geography, projecting and approximating
this at the level of the block group or the census block is highly speculative.

1.2,5. Distribution of CVAP from block group to census block. Due to these
previous two considerations, any aggregation of CVAP for a districting plan is a
hypothetical number subject to some degree of error from several sources: the
sampling and the deallocation process. For any post-census approximation, the
judgment calls made as to which demographic factors to use are subjective and
depend upon the data analyst’s assessment of relevance. Regardless, this
information is an approximation: there is no hard number of CVAP for each
census block.
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1.2.7. Uncertainty in CVAP at the census block level. One way to minimize the
problems of deallocation of the CVAP tabulation is to maintain the level for
which this information is provided by the Bureau, i.e., the block group, keeping
these units whole as much as possible. However, as between Dr. Beveridge’s
Original Plan A and the Modified Plan A the number of block groups that are
split by district lines has increased, both in the number of block groups and the
number of census blocks affected by the splits. This has added to the uncertainty
of the CVAP numbers used by Dr. Beveridge.

2.1. Plan Summary Statistics. The federal government’s expert, Dr. Beveridge,
offers statistical summary information about the population distribution of
districting plans prepared for other governmental bodies in the Empire State.
These plans include those for other localities in Westchester County, the county
and state legislatures, and the City Council of New York City. This information
also includes the plan used to elect members of the state’s congressional
delegation to the U.S. House.

The information provided in the Beveridge declaration includes only the basic
total population (TPOP) and his approximation of the 2000 citizen voting age
population (CVAP) as the available apportionment population bases. This
information is provided for all of the offered comparative plans. The information
provided for the proposed plan for Port Chester, Modified Plan A, includes
additional information but also excludes some similar statistics provided for the
comparative plans. For example, the information included for each offered
comparative plan includes the overall range, denominated as the “Total CVAP
Deviation”, yet the material included for the Modified Plan A excludes this
calculation!. For the record, the comparable value for Modified Plan A is 78.37%
“Total CVAP Deviation” based upon Dr. Beveridge’s approximation of the 2000
CVAP.

The information provided by Dr. Beveridge for the offered comparative plans
also excludes several plan indicators that are standard measurements used by
plan drafters and courts. The information provided by Dr. Beveridge includes
only the calculations of the deviations from what would be the ideal
apportionment population per member. The ideal apportionment population is
merely determined by dividing the total number of persons, as determined by
the selection of the apportionment base (POP or CVAP), and dividing it by the

L The Appendix to my declaration includes a table, designated as Table 11, which provides the
comparable information for the Modified Plan A for Port Chester. Table 11 is in a format similar
to that of the other tables provided by Dr. Beveridge for the offered comparative plans.
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number of members to be elected by district. (See sidebar for additional detail on
calculations.)

The degree as to how close each district is in meeting this ideal population is
assessed by the calculation of deviations. The absolute deviation is calculated by
subtracting the district apportionment population from the ideal apportionment
population, and is represented as a raw number of persons: this could be a
positive number, indicating more persons than ideal, or a negative number,
indicating fewer persons than ideal. The relative deviation is merely the absolute
deviation divided by the ideal, and is represented as a percentage value; it too
can be a positive or negative value. In Dr. Beveridge’s tables (“Exhibit 3” for the
offered comparative plans) the absolute deviation is detailed in the “Population
Deviation” and “CVAP Deviation” columns; the relative deviation is detailed in
the “% Population Deviation” and “% CVAP Deviation” columns. These
calculations are easily generated by today’s redistricting software such as
Maptitude for Redistricting (hereinafter MTR) which is one of a handful of “off-
the-shelt” specialized software packages available for today’s personal
computers?.

POPULATION PLAN SUMMARY STATISTICS:

There are several factors generated by the Maptitude for Redistricting (MTR)
software as part of its “Population Summary Report” which summarize some
statistical aspects of a districting plan. These include the following.

1) The overall range of population, which is merely indicating the population
numbers for the district with the smallest number of apportionment
persons and the population numbers for the district with the largest
number of apportionment persons and taking the difference between
these two values. (The term “apportionment persons” refers to the
population base to be distributed, e.g., total population or citizens of
voting age.) This can be calculated from just two values. The MTR reports
label this as the Population Range but the difference is listed under
Absolute Overall Range.

2) The ratio of smallest to largest district, which is calculated as dividing the
apportionment population for the district with the largest number of
persons by the apportionment population for the district with the smallest
number of persons. This can be calculated from just two values. The MTR
reports label this as Ratio Range.

2 This software is referenced as it appears to have been used by Dr. Beveridge. The section of his
declaration on compactness, “Exhibit 4”, indicates as much and lists results generated by that
software. Aside from a bit of rearrangement, that section also includes a copy of the compactness
descriptions from the Users Guide for the software. I see no “brief discussion” aside from this.
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3) The overall range of deviation, which is calculated by taking the absolute
values of the lowest deviation (minimum) and adding it to the value for
the highest deviation (maximum); this is calculated for both the absolute
and the relative deviations. This can be calculated from just two values for
each comparison (absolute and relative). The MTR reports label these as
Absolute Range (the minimum and maximum districts) and the Absolute
Overall Range as the calculation; same for the Relative Range and Relative
Overall Range.

4) The average deviation, which is calculated by taking the average of the
absolute values (i.e., ignoring the signs) for both the absolute and relative
deviations. This can only be calculated using values for all districts. The
MTR reports label these as Absolute Mean Deviation and Relative Mean
Deviation.

5) The standard deviation, which is calculated as the square root of the variance,
measures the dispersion of all districts and how close they are to the
average deviation. This can only be calculated using values for all
districts. The MTR reports label this as Standard Deviation and itis a
comparison with the Absolute Mean Deviation.

Information on the Maptitude software can be found at the following website: www.caliper.com.
More information on these types of summary statistics can be found in the following book: National
Conference of State Legislatures (NCSL). Redistricting Law, 2000. (Denver; NCSL; 1999). See p. 20 et seq.

3.1. Measurement Considerations: With respect to the distribution of the
apportionment population, the primary case from the June 1964 round of
apportionment cases issued by the U.S. Supreme Court, Reynolds v. Sims, 377 U.S.
533, 565 (1964), summarizes the constitutional goals: “fair and effective
representation for all citizens” and “equal participation by all voters in the
election”. To review how well a plan meets this goal, plans are reviewed for
differential vote weights. There are several measures for assessing the degree to
which any districting plan meets this goal of fair and effective representation.

3.2. Population Deviation. The basic measure is to assess the population
deviation, i.e., the distribution of the population amongst all districts. Population
deviation measurements are, of course, the standard by which districting plans
have been measured for several decades. However, as mentioned above, there
are several factors to review for a population deviation analysis and, generally
for these measures, the larger the indicated value, the greater the degree of
inequality in the distribution of the apportionment population.
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Aside from the overall range, as summarized by Dr. Beveridge?, the other
summary factors to consider are the average relative deviation and the standard
deviation. I calculated these values for each of the offered comparative plans for
each apportionment base (population and citizen voting age population), from
the district-level information provided in the tables in Dr. Beveridge’s
declaration.

Based upon Dr. Beveridge’s approximation of the 2000 CVAP, the proposed plan
for the Village of Port Chester, Modified Plan A, has the highest overall range, at
78.37%. This plan also presents the highest average relative deviation, at 22.6%, and
the highest standard deviation, at 15.5%, of all the offered comparative plans.
While the State Assembly plan has a high overall range as well (at 75.79%), the
values for the Modified Plan A by the other two indicators are considerably
higher than the next largest values: a 14.5% average relative deviation for the State
Assembly (versus 22.6% for Modified Plan A) and a 10.4% standard deviation for
the New York City Council (versus 15.5% for Modified Plan A). The high values
for Port Chester are mostly the result of the large differential between districts 1
and 4 in the proposed plan.

3.3. Minimum Controlling Population. Another measurement, used frequently
by reviewers during the Reapportionment Revolution of the 1960s, was to
determine the smallest percentage of the population that could elect a majority,
or “control” the legislative body. While this is just a theoretical construct it does
allow for an objective means by which unequal vote weighting can be measured
between plans®.

The concept is simple, stated by the Court in Reynolds: that “logically, in a society
ostensibly grounded on representative government, it would seem reasonable
that the majority of the people of a state could elect a majority of the state’s
legislators.” (See Reynolds at 565.) To facilitate this measurement, all districts are
simply arranged by the apportionment population of the district, from the
smallest to the largest. Proceeding down the list, once the point has been reached
where enough members for control could have theoretically been elected, the
cumulative percentage of the population in all districts to this point is calculated.
Conceptually this would be about 50%, however, a few other factors come into
play, notably whether the body has an even or odd number of members and, of

3 Denoted as “Total Population Deviation” and “Total CVAP Deviation” in his “Exhibit 3” tables
but not included in his “Exhibit 2”.

4 This is also known as the “Theoretical Controlling Population” or the “Electoral Percentage” or
the “Minimum Population Necessary to Elect...a Majority”. See National Municipal League.
Apportionment in the Nineteen Sixties: State Legislatures; Congressional Districts. (Washington,
D.C.; National Municipal League, 1970). See Robert G. Dixon, Jr. Democratic Representation:
Reapportionment in Law and Politics. (New York, N.Y., Oxford Univ. Press, 1968).
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course, any differential distribution of the population as measured by the
deviation factors.

Applying this measurement to the offered comparative plans leads to the
conclusion that far short of a majority of the citizens of voting age could
theoretically control the Board of Trustees in Port Chester®. In fact, of all the
offered comparative plans, the Modified Plan A for Port Chester has the largest
differential from parity as between the minimum percentage for population
compared to citizen voting age population.

For the Modified Plan A, using the data provided by Dr. Beveridge: with
population (TPOP) as the apportionment base, 49.5% could elect 3 members;
with the deallocated 2000 citizen voting age population (CVAP) as the
apportionment base, 38.7% of the entire population could elect 3 members. This
represents a drop of 10.9 percentage points®.

The next largest drop was in the City of Yonkers, where the TPOP percentage
was 49.1%, the CVAP percentage was 43.0%, a drop of 6.1 percentage points. The
smallest drop under this measure was for the Westchester County Legislature,
where, to elect 9 of the 17 members the minimum TPOP percentage was 52.3%,
and the CVAP percentage was 49.5%, a drop of 2.8 percentage points. Viewed
from another perspective, the 10.9 point drop in Port Chester represents a 21.9%
drop from the previous position, which was 0.5% below the 50% point.

3.4. Vote Weight. The next measurement to consider is the weight of a vote
under each of the offered comparative plans and the Modified Plan A for Port
Chester. In this case, the determination is made that the district which has the
largest number of apportionment persons is assigned a vote weight of 1. The vote
weight for every other district can thus be easily determined, by dividing the
district with the largest number of apportionment persons by the apportionment
population for each district. For example, if the district with the largest
apportionment population, District A, had 1,000 persons and district B had 500
persons, district B would have a vote weight of 2 (1,000/500). In fact, with the
Maptitude software, no calculation is needed: the vote weight is denominated as
the “Ratio Range” in the Population Summary Report. Although this is normally

5 Note that for the purposes of comparison I have treated the three local entities as if 3 of the 6
members granted control. The distinction as to the actual level of control is not critical as this is
merely to assist in comparison with the other plans. The values for these three boards using 4
members for control are: Yonkers: 65.9% POP; 62.8% CVAP; New Rochelle: 65.7% POP; 60.5%
CVAP; Port Chester: 66.3% POP; 56.9% CVAP. The Modified Plan A for Port Chester would have
the largest differential at this level as well.

¢ As with many calculations, some rounding for the sake of clarity may result in a slight variation
in the decimal values. See the Appendix for more precision.
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based only upon population, it can also be made to reflect the calculations for
other population numbers, e.g., TVAP or CVAP.

As with the review of population deviation, similar calculations can be made for
the disparities in vote weight amongst districts. Based upon a review of this
measurement for the deallocated 2000 CVAP apportionment base, the proposed
Modified Plan A for Port Chester has the highest average vote weight, at 1.44, and
the highest standard deviation, at 0.55. This means that a vote in the average
district was 0.44 (44 %) more powerful than the district with the lowest value of
1.0.7 The high standard deviation value indicates that the variation from the
average was large, again, due primarily to the difference between districts 1 and
4 in the proposed plans.

In summary, of all the offered comparative plans, based upon Dr. Beveridge’s
deallocated 2000 CVAP, the proposed Modified Plan A for the Village of Port
Chester has the highest values for: the value of and the decrease in the minimum
controlling population percentage; the average relative deviation and standard deviation
for population deviations; and the average relative deviation and standard deviation
for vote weights.

4.1. Citizen Voting Age Population (2000). With respect to the citizenship data,
there is a fundamental concept that needs to be understood in order to include
the 2000 census CVAP as a standard of measurement for a districting plan. This
concept involves two basic operational considerations: 1) the CVAP numbers are
the results of a sample of the overall population; and 2) this information is only
provided at the census geography level of the block group.

These two differences mean that this information is not strictly comparable to the
population or voting age population numbers, which are both the result of an
enumeration of the entire universe of residents (the so-called 100-percent count
information). For the 2000 Census the CVAP numbers were asked of a sample of
the entire population; on average, it was asked of 1 out of 6, or 17%, of the overall
universe of housing units.

7 Note that the district with the value of 1.0 is included in the calculation of the average for
convenience. Dropping it from the calculation would increase the average by some degree, the
degree varying by the number of districts in the plan.

8 Note that this calculation may be made using other means. For example, Dr. Morrison uses the
terms one-person/1.7 vote and one-person/0.7 vote, referencing the deviation from 1.0. My
calculation uses 1.0 as the minimum weight to assess the overvaluation of a vote.
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Also, the 2000 CVAP data were not released at the same time nor were they
available at the same low level of census geography as were the POP and VAP
numbers®. The so-called “PL94-171" datasets released by the Bureau contain
population counts at the level of the census block, which is the molecular level
for the census tabulation system. The CVAP numbers were only released later as
a Special Tabulation and only at the next higher level, that of the block group!©.
Even then, as a Special Tabulation, it is subject to some suppression and
rounding to maintain respondent privacy.

To arrive at CVAP numbers for districting, one of two choices must be made: a)
either to use the block group as the indivisible building block for the plan, or, b)
undertake an approximation of the CVAP numbers for each census block. The
latter process is sometimes known as deallocation as it takes the total number of
CVAP for a block group and allocates them to each census block via a
deallocation factor. This factor is normally the census block’s percentage of the
block group’s total population or total voting age population, depending upon
the item to be distributed. However, this is just an approximation: because it is
sample data there is no hard number of CVAP for each census block.

Without seeing the underlying information used by Dr. Beveridge it would be
difficult to assess which factor was used for the deallocation: population, voting
age population, or something elsell.

An aspect of the deallocation process is that whatever factor is used for the
distribution of the block group persons to the census blocks, this factor is
generally applied in a consistent fashion to all census blocks in that block group.
For example, assume there are two census blocks in block group 1, census block
1001 with 100 persons and census block 1005 with 50 persons. Assume that the
block group total population is 1,000 persons: the deallocation percentage for
census block 1001 is 10% (100/1000) and the deallocation percentage for census
block 1005 is 5% (50/1000). It does not matter if there are variations between
census block 1001 and census block 1005 with respect to any demographic
factors: census block 1001 gets 10% of whatever is being deallocated (e.g., CVAP)
and census block 1005 gets 5%. Theoretically, it is possible to modify this neutral
deallocation by taking into account other factors, block-by-block, but these make
for a more complicated process of deallocation.

® The CVAP information for the 2000 census was not even available until December of 2002, the
result of a Special Tabulation compiled upon request.

10 Block groups are comprised of compact and contiguous census blocks in the same geographic
area and contain a minimum of 600 persons (240 housing units) but may contain as many as a
few thousand persons. Block groups are subdivisions of census tracts..

1 Also, with respect to rounding: the Bureau rounds each summary of this information to the
nearest 5 persons. This results in some small degree of error in the allocation process.
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Nevertheless, because of these aspects of the census CVAP tabulation, using
them for districting presents some degree of systemic uncertainty.

4.2. Post-Census CVAP Projections. The same type of uncertainty mentioned
above is also involved with any deallocation of any post-census projection of
CVAP except there is an additional element to consider with respect to
uncertainty. The Bureau does release annual estimates of the total population
and it also releases periodic characteristics of demographic factors. From this
information analysts can make their own approximations of the census voting
age population. The annual population estimates are released for the higher
levels of census geography: state, county, county subdivision and incorporated
place. The type and availability of the demographic characteristics will vary. This
information by county is normally released in March of the year following the
estimate date of July 1. The latest release for this information is to be released
during March of 2008.

However, there are no estimates and there are no projections of citizenship after
the 2000 census from the Bureau of the Census at the level of the block group or
census block. Analysts can use the information provided by the Bureau to create
their own approximations of CVAP at the level for which the Bureau has
released the underlying data, i.e., the higher levels of geography.

Thus, any estimates, projections, or, approximations of the CVAP for dates after
the 2000 census for the geographic level of the block group retlects not only a
more complicated process but also a leap of faith by the data analyst. Such
information projected out in time and deallocated to blocks would be highly
speculative and depend largely upon subjective assessment of several factors.

4.3. Citizenship Status in the 2010 Census. The degree to which this information
will be available for the districting following the 2010 census should also be
mentioned.

For the 2010 census, the long form, which has heretofore been the source of the
socio-economic characteristic information, such as citizenship status, is to be
replaced by the American Community Survey (ACS). The ACS was designed to
provide more current demographic characteristic information by releasing
information on an annual basis rather than once a decade!?. It uses an ongoing

12 The ACS also differs in mission compared to that of the long form. “The goals of the ACS are
to: Provide federal, state, and local governments an information base for the administration and
evaluation of government programs; Facilitate improvement of the 2010 Census by allowing the
decennial census to focus on counting the population; Provide data users with timely
demographic, housing, social, and economic statistics updated every year that can be compared
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survey and produces multi-year estimates for these characteristics. By 2010, the
Bureau’s plan is to have information available at the level of the block group for
such information, using three-year averages for higher levels of geography and
five-year averages for the lowest levels for which it will be available: the census
tract and the block group. The long form sampled an average of 1 out of 6
housing units, roughly about 20 million units; the ACS is expected to sample
about 3 million units each year.

There are differences between the operational aspects of the ACS versus the
census long form that may affect the information available upon release.

1) Reference Dates: the reference dates are different: the long form was based
upon a census date of April 1; the ACS is an ongoing survey over the entire year,
and the multi-year rolling averages mean the timeframe is much longer;

2) Response Rates: the response rate for the ACS may be less than the census: the
census is accompanied by widespread advertising and the concomitant focus of
the American population; thus people are more likely to be expecting their
census form in the mail; the ACS is still a new concept and as it is ongoing
throughout the year such a focus may be difficult to create or maintain;

3) Non-Response Follow-up: the follow-up programs for non-response will be
different: the determination as to what is a non-response for follow-up may be
different as the census is concerned with the count and the ACS is concerned
with the characteristics; also, there was an extensive on-the-ground follow-up for
the census; the plan for the ACS is to rely upon telephone follow-up with some
on-the-ground personal interviews but resources throughout the decade may be
more of a problem with the ACS;

4) Imputation: the imputation rules will be ditferent: the long form imputation
had a larger universe from which to choose when questions were left blank; the
ACS will rely upon a smaller universe, i.e.; only other units in the sample at the
time of processing.

The annual release of multi-year rolling averages is bound to cause some
confusion in using this information. As the numbers are all the result of
sampling, there will be some variation in the discrete values, the so-called point
estimates, with each release. The degree to which the point estimate changes
from year to year may reflect actual changes in the demography, or, it could be
due to the multiple samples used for the ACS in that geographic area.

across states, communities, and population groups.” See Census Bureau. American Community
Survey: Operations Plan; Release 1, March 2003. Available on the internet at the following URL
(visited March 2008): http:/ /www.census.gov/acs/www/Downloads/OpsPlanfinal.pdf .
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Moreover, due to combination of sample data from previous year into the multi-
year rolling average, the ACS estimates may be affected by the highly mobile
nature of the American people. For 2006, the Census Bureau reports that nearly
17% of the national population lived in a different house than they did just one
year before!®. This means that people who were interviewed but who no longer
live in the area will still have their survey responses included in the data released
for several years.

Additional areas of concern include a) the very nature of sampling means that
variations from a full count may be more evident for demographic groups that
are not very evenly distributed and/or for geographic areas with fewer persons;
and b) the 2000 CVAP numbers were the result of a specific request from an
outside group tabulating all long form responses; there is no guarantee this
information will be available from the ACS data.

While it is too early to tell, there is reason to believe that using ACS data relating
to citizenship status for the 2011-2012 apportionment cycle will be a more
ditficult process and is likely to be subject to varying interpretations as to what
the appropriate numbers are for any plan drafting or plan review.

5.1. Integrity of Block Groups. As mentioned above, one way to minimize the
degree to which the deallocation process affects the hypothetical distribution of
the CVAP numbers to the component census blocks is to strive to maintain the
integrity of the block group. In fact, I understand that Dr. Beveridge did offer a
plan keeping block groups intact as one iteration of a proposed plan. But, as
between the latest Original Plan A and the Modified Plan A, the integrity of the
block group has been lessened.

The Modified Plan has more block groups that would be split (from 6 to 8) and
there are more blocks atfected by these splits. District 2 is the only district that
has the same boundaries in both the Original and Modified plans. Otherwise,
most of the block reassignment appears to have centered around district 4 which
has now taken on the look of either a southpaw winding up for the pitch or a
hockey goalie deflecting a high shot with his stick-hand pad. Thus, the purpose
for the Modified Plan A could not have been to minimize any data uncertainty.

13 This represents 16.8% of the population 1 vear and older. See the American Community Survey
at http:/ /factfinder.census.gov.
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5.2. The Original Plan vs. the Modified Plan: There are several reasons why a
modified plan could be offered to this court.

a) As mentioned above, maintenance of the block group integrity appears to
have not been one of these reasons.

b) Improvement as to population deviations could be another reason, and while
there was some reduction in the overall population deviation as between the
plans, even a cursory review indicates that this deviation could probably have
been reduced even further. For example, reassigning one block from district 3 to
2 would have decreased the overall range from 155 (3.34%) to 113 (2.43%);
reassigning one additional block from district 2 to 5 would have decreased the
overall range from 113 (2.43%) to 44 (0.95%). So, equal population alone was not
a reason for the Modified Plan Al4.

¢) Likewise, while compactness does not appear to be much of an issue overall,
clearly the Modified Plan A did little to improve this. The average value for the
seven measures provided by Dr. Beveridge was only improved on one, that of
the Ehrenburg inscribed-circle measure.

d) Nor is there any improvement in the degree to which the election precincts are
kept intact. The Modified Plan A raised the number of split VIDs!® from 7 to 8.

e) I have no personal knowledge of any other local factors, e.g., the residence of
any incumbents or candidates. However, counsel has informed me that the
plaintiff-intervenor does not currently reside in district 4 of the Modified Plan A.
So, this does not appear to have been a reason for the Modified Plan A.

In sum, the only difference between the Original Plan A and the Modified Plan A
that seems obvious relates to the demographics at issue: according to Dr.
Beveridge’s deallocation of the 2000 CVAP, he reports an increase in the 2000
Hispanic CVAP percentage (HCVAP) for district 4, from just over 50% to 56.27%.
These numbers would translate into a reported increase in a majority from single
digits to 78 persons!®.

4 Note also that the calculations of the population deviations in Dr. Beveridge’s “Exhibit 2” are
incorrectly reported in the first sub-table because the signs are reversed. The district with the
smallest number of persons is district 5: at 4,575 persons, this is a population deviation from the
4,645 ideal population of -70, or -1.5%. The district with the largest number of persons is District
3: at 4,730 persons, this is a population deviation from the 4,645 ideal population of +85, or +1.8%.
Dr. Beveridge did not include any deviations for the other apportionment bases in this Exhibit.

15 These are known as election districts in New York and as Voting Tabulation Districts, or VIDs,
in census terminology.

16 ] have seen several sets of numbers for the “Original Plan”: with the CVAP being reported as
1365 CVAP and 688 HCVAP (50.41% in Table 3); 1350 and 680 HCVAP (50.37% in Table 1: “Block
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5.3. Shifting Census Blocks & Vote Weight. The countervailing aspect of this
increase in the HCVAP is that it has also increased the differential in the vote
weight equality as between the two districts with the extreme values for this
measurement!’.

Using Dr. Beveridge’s deallocation of the 2000 CVAP numbers the shifts in these
two districts between the Original Plan A and the Modified Plan A would be as
follows. District 1 would lose some overall population (from 4,789 TPOP to 4,671
for -118 persons) and would also decrease in citizen voting age population (from
3,144 CVAP to 3,065 for -79 persons). District 4 would gain in overall population
(from 4,574 TPOP to 4,639 for +65 persons) but would decrease in citizen voting
age population (from 1,362 CVAP to 1,239 for -123 persons). Thus, based upon
Dr. Beveridge’s deallocation of the 2000 CVAP tabulation, the overall vote
weight ratio would increase from 2.31 for the Original Plan A to 2.47 for the
Modified Plan A8

These numbers mean that the vote weight of a citizen of voting age in district 4
would be 147% larger than the vote weight of a citizen of voting age in district 1.
Of course, applying this same calculation to the actual number of citizens of
voting age who registered to vote or who voted yields an even larger imbalance
in vote weight. Using the numbers from Dr. Morrison’s revised report for the
Modified Plan A" the comparable values are that the vote weight ratio would be
2.67 based upon registration and 5.58 based upon turnout in March 2007
election?,

6.1 Summary. If there is one lesson to be learned from the Reapportionment
Revolution of the 1960s, it is this: just because everyone does apportionment in a
similar manner does not mean anyone of them is doing apportionment in the
correct manner. Just because every other plan offered by the federal government
suffers from some degree of disparity in the distribution of citizens of voting age

Group In-Tact”[sic]); 1362 CVAP and 688 HCVAP (50.51% in Exhibit F); and for each of these the
HCVAP majority is calculated in single digits. This may account for slight variations in some
calculations in various reports.

7 Numbers for the Original Plan from Dr. Beveridge’s, Exhibit F.

18 This is calculated using the two CVAP numbers for the Original Plan A: district 1’s 3,144 with
district 4's 1,362 and the two CVAP numbers for the Modified Plan A: district 1's 3,065 with
district 4's 1,239.

19 See Morrison Report, Revised May 11, 2007, Tables 4& 5 at p.23. Note that the tables provided
by Dr. Morrison did not account for a small percentage of the overall universe of registrants or
voters, about 2%, due to geographic cross-referencing of the list of registrants and voters.

2 By way of comparison, Dr. Morrison’s numbers for the Original Plan indicate that for turnout
in the November 2006 election the vote weight ratio would be 3.67.
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does not mean that any of these plans were drawn to equalize the opportunity of
all citizens to participate in the political process by the equal weighting of their
votes.

The proposed plan for the Village of Port Chester would create a situation in
which the vote of a citizen of voting age in district 4 would have a very high
valuation in comparison to other districts in the plan: the vote of a citizen in
district 4 could be worth at least 2, or 3 times, the vote of a citizen of voting age
in district 1, whose citizens would have their votes substantially devalued.
Surely, this can not be what the Supreme Court intended when it changed the
political landscape by seeking to implement the constitutional goal of “fair and
effective representation”.
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7.1. Appendix. Accompanying this report are a few tables summarizing this
information mentioned in the report. These include:

1) Selected Population Summary Factors for Modified Plan A [Table 11];

2) Population Summary Report for Modified Plan A from Maptitude;

3) Summary of Plan Factors for All Offered Comparative Plans;

4) Apportionment Population and Vote Weight: Village of Port Chester;

5) Map of Port Chester Modified Plan A with HVAP by Census Block;

6) Map of Port Chester Modified Plan A with District Outline.

7.1.1. Selected Population Summary Factors for Modified Plan A [Table 11];
This is a table compiled in a format similar to that compiled by Dr. Beveridge for
the offered comparative plans. However, as there was no table presenting
comparable information for the Modified Plan A for Port Chester, I took the
appropriate information from Dr. Beveridge’s “Exhibit 27 of his declaration and
formatted it in like manner making the appropriate calculations. This facilitates
comparison of the Modified Plan A with the offered comparative plans by
providing information not provided for Moditied Plan A.

7.1.2. Population Summary Report for Modified Plan A from Maptitude
Software: This is the report generated by the Maptitude for Redistricting
software for the Modified Plan A. It merely illustrates all the standard
measurements readily available to the plan drafter with this software.

7.1.3. Summary of Plan Factors for All Offered Comparative Plans: This is a
table accompanied by three charts. This information was compiled by me from
the district-level population and citizen voting age numbers provided in Dr.
Beveridge’s “Exhibit 3” of his declaration.

The table summarizes the plan summary statistics for each of the offered
comparative plans Dr. Beveridge included in his declaration. The first page
summarizes these factors across the page for each plan down the page. The
second page indicates the lowest and highest value for these indicators. The
charts summarize selected factors for all plans.

Column A: The plan, the number of members elected by district and the number
of members to ‘control” the body, or chamber, or delegation. Note that for
the local plans the number for control is set to 3 for comparative purposes.
See the footnote in section 3.3 Minimum Controlling of my report.

Column B: Designates whether the information in the remaining columns is
based upon the apportionment base of the total population count or the
citizens of voting age population approximation provided by Dr.
Beveridge. The Differences column is merely a comparison of the TPOP
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with the CVAP values. In every case aside from Column D this is just a
subtraction.

Column C: Indicates the value for the factor identified at the top of the column
or, for the Differences line, the absolute difference.

Column D: For the Differences line, this is the relative difference between the
Controlling Population for TPOP and the Controlling Population for
CVAP.

Column E: The Overall Range for the population deviation, for each
apportionment base.

Column F: The Average Relative Deviation for the population deviation, for each
apportionment base.

Column G: The Standard Deviation for the population deviation, for each
apportionment base.

Column H: The Overall Range for the vote weight, for each apportionment base.

Column I: The Average Relative Deviation for the vote weight, for each
apportionment base.

Column J: The Standard Deviation for the vote weight, for each apportionment
base.

Chart 1. Minimum Controlling Population, TPOP vs. CVAP: This chart illustrates
the values for each plan for the minimum percentage of the population that
could “control” a majority of the chamber or body, or 3 members for the 6
member boards. A reference line is added to compare with 50%. The solid
(orange) bar indicates the percentage for TPOP and the diagonal patterned bars
indicate the percentage for CVAP. For example, this chart illustrates that the
minimum controlling percentage for the Congressional Delegation (first bars on
the left) was 51.72% for TPOP and about 46.72% for CVAP. The corresponding
values for the proposed plan for Port Chester are on the right hand side of the
charts: just under 49.54 % for TPOP and about 38.68% for CVAP.

Chart 2. Relative Deviation, Average & Standard Deviation, CVAP: This chart
illustrates the average and standard deviations for the population deviation
based upon CVAP as the apportionment base. For example, for Congress, the
bars on the left hand side of the chart illustrate about a 10.28% average deviation
and about a 6.29% standard deviation. For the Port Chester proposed plan, the
corresponding values on the right hand side of the chart are 22.63% and 15.46%.

Chart 3. Vote Weight (value above 1.0 minimum), Average & Standard
Deviation, CVAP: This chart illustrates the third panel of the table, those
columns on the right hand side of page 1. The vote weight bar is adjusted by
subtracting 1.0 (the minimum value) in order to show the comparative values for
both indicators. For example, for Congress, again, for the bars on the left hand
side of the chart, the average of all districts for the vote weight is 1.16 with a
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standard deviation of 0.16. For the proposed plan for Port Chester, again, at the
right hand side of the chart, the corresponding values are 1.44 average and 0.55
standard deviation.

7.1.4. Apportionment Population and Vote Weight: Village of Port Chester:
This appendix item includes two separate sets of tables and charts, one for the
plan based upon TPOP and the other for CVAP. The first page of each set
summarizes the statistics for the entire plan; the second and third pages are
charts illustrating these factors; and the remaining pages detail the district-level
information to indicate how the measurements were determined.

Fach table includes three panels of information, all derived from the district-level
detail of the apportionment population. The first panel, on the left hand side of
the page, indicates the apportionment population by district, in district order. It
also accumulates this population merely as a check on the data. The second
panel, in the middle of the page, includes the apportionment population but
arranges it from the smallest number to the largest number in order to calculate
the minimum controlling population. The third panel, on the right hand side of
the page, indicates the apportionment population with the calculation of the
deviation and the vote weight (the column farthest to the right after the dotted
vertical lines). Some of this information is included in the first appendix table
summarizing all plans.

The first chart illustrates the distribution of the population by arranging all
districts from the district with the largest negative deviation (smallest number of
apportionment persons) to the district with the largest positive deviation (largest
number of apportionment persons). The second chart illustrates the distribution
of the vote weight amongst all districts arranged in district order.

For example, the charts for the TPOP apportionment base illustrate that the
overall range of population deviation isn’t very large and that the overall range
for the vote weight is likewise not very large. The charts for the CVAP
apportionment base illustrate that the degree to which the deviation based upon
CVAP is considerably larger and the vote weight charts illustrates that the large
overall range is largely due to the disparity between the extreme districts.

7.1.5. Map of Port Chester Modified Plan with HVAP by Census Block: This
map illustrates the block-level distribution of persons who are Hispanic and of
Voting Age (HVAP) as a percentage of the overall population in that block. This
information is derived from the 100-percent count of the population as released
in the PL94-171 datasets.
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The darker, or redder, shading indicates a higher concentration of HVAP in that
block. The census blocks with the darkest shading are over 50% HVAP. The
number in the census block is the total population.

Overlaid on this map are streets and the district boundaries for the proposed
plan, Modified Plan A, for the Village of Port Chester. The additional streets on
the upper left hand side of the map indicate merely than one VID (election
precinct, called an election district in New York State) covers a portion of the
Village of Port Chester!. Otherwise, blocks without shading, and within the
limits of the Village, had no population according to the census counts.

The table at the bottom of the map summarizes a few demographic factors for
the proposed plan, Modified Plan A, which are generally comparable with some
of the information listed in Dr. Beveridge’s “Exhibit 2”7 of his declaration (the first
two sub-tables) and are used to verify the plan comparison. The reader will note
two differences in this regard. First, due to rounding, the ideal apportionment
population is 4,644.5, which may be rounded up or down, or not at all, and thus
some figures may be off by 1 person. Second, for some reason, the deviations in
the Dr. Beveridge’s “Exhibit 2” are calculated in exactly the opposite of standard
practice, which was probably just an oversight that didn’t get corrected before
filing. Thus Dr. Beveridge’s deviations should have the signs reversed. Note also
that many percentage values are listed to two decimal points: this is merely the
standard manner in which the districting software reports this information.

7.1.6. Map of Port Chester Modified Plan with District Outline: This map is just
a reference map to more easily review each district overall without any
underlying reference points. Note that the blank area to the right of the map is
unassigned water geography.

L This VTD is a geographic approximation of the combination of two election precincts (19 and
26); only the 19th includes the Village of Port Chester for elections.
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Table 11. Village of Port Chester. Proposed Districts: Modified Plan A. Population and CVAP Deviation
Number of districts: 6

[Al [B] [C] [D] [E] [F] [G]
Proposed Total Population % Population Total Citizens CVAP % CVAP
District Population Deviation Deviation of Voting Age Deviation Deviation
AbsDev RelDev AbsDev RelDev
Dst. TPOP TPOP TPOP CVAP CVAP CVARP
1 4,671 26 0.56 3,065 735 31.55
2 4,592 (53) {1.14) 2,964 27.21
3 4,730 85 1.83 2,182 (6.35)
4 4,639 (&) (3.13) 1,239 {48.82)
5 4,575 (70) {(1.51) 2,543 9.14
6 4,660 15 0.32 1,887 {(14.72)
Total 27,867 {3 (.08} 13,980 0 0.00
Ideal 4,645 {3 {0.00) 2,330 0 0.00
Average 4,644.5 {1 {(0.01) 2,330.0 0 {0.00)
Low 4,575 (70) {151 1,239 {1,081 (48.82)
High 4,730 85 1.83 3,065 735 31.55
Range 155 155 3.34 1,826 1,826 78.37
Lowest Highest
Total Population Deviation 3.34 {1.513 1.83
Total CVAP Deviation 78.37 {4682} 31.55

[deviation_cvap_portc_2000.xls, page 1]
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Plan: nyportc_modifiedplana_hc04
Plan Type:

Administrator:
User:

Population Summary Report

Tuesday March 4, 2008 12:30 PM
DISTRICT Population DEVIATION % DEVN.
1 4,671 26 0.56
2 4,592 53 -1.14
3 4730 85 1.83
4 4639 -6 -0.13
5 4575 -70 -1.51
6 4,660 15 0.32
Total Population: 27,867
Ideal District Population: 4,645
Summary Statistics
Population Range: 4,575 to 4,730
Ratio Range: 1.03
Absolute Range: -70 to 85
Absolute Overall Range: 155.00
Relative Range: -1.51%to 1.83%
Relative Overall Range: 3.34%
Absolute Mean Deviation: 42.50
Relative Mean Deviation: 0.91%
Standard Deviation: 56.34
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Port Chester; Modified Plan A; HVAP%

by Census Block

Formula Field
0.0000 to 10.0000
0.0000 to 25.0000
5.0000 to 50.0000
0.0000 to 100.0000

Miles

District Population Deviation % Deviation Hispanic Origin % Hispanic Origin 18+_Pop % 18+ _Pop H18+_Pop % H18+_Pop

0 -4,645 -100% 0 - 0 - 0 -
1 4671 26 0.56% 849 18.18% 3578 76.6% 800 16.77%
2 4592 -53 -1.14% 1281 27.9% 3739 81.42% 913 24.42%
3 4730 85 1.83% 2376 50.23% 3687 77.95% 1749 47.44%
4 4639 -8 -0.13% 3621 78.06% 3458 74.54% 2672 77.27%
5 4575 -70 -1.51% 2070 45.25% 3696 80.79% 1532 41.45%
6 4660 15 0.32% 2687 57.66% 3442 73.86% 1896 55.08%
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' POLIDATA- Political Data Analysis

DATABASE DEVELOPMENT, ANALYSIS AND PUBLICATION;
POLITICAL & CENSUS DATA; REDISTRICTING & LITIGATION SUPPORT

CLARK BENSEN
POLIDATA - 3112 Cave Court, Suite B - Lake Ridge, VA 22192-1167
Tel: 703-690-4066 - Fax: 202-318-0793 (efax) - email: clark@polidata.org
PUBLISHER OF THE POLIDATA ® DEMOGRAPHIC AND POLITICAL GUIDES
website www.polidata.oro

Clark H. Bensen

Biographical Summary

An attorney by training and a data analyst by practice, Clark Bensen has been involved in
projects related to the art of politics for over thirty years. He has been involved in redistricting and
census issues throughout the past three redistricting cycles and has developed political and census
datasets for every state in the nation. His company, a demographic and political research firm outside
Washington, D.C,, is also the publisher of the POLIDATA ® DEMOGRAPHIC AND POLITICAL GUIDES.

Originally admitted to practice before the courts of Vermont, and now the Supreme Court of
the United States, he has been part of the litigation teams for several appeals to the nation’s highest
court. This role has included work as a consultant to the legal teams as well as expert testimony in both
state and federal courts. For both the 1990 and 2000 redistricting cycles this has involved a variety of
specialized data analyses and has resulted in work in over 20 states.

As a data analyst familiar with both census and political data, he has developed countless
political, demographic, and combined datasets for analysis. Development of election datasets for every
level of geography has been a specialty since 1974. For several projects he has been responsible for the
establishment of a nationwide database of demographic and political information. Development of
block-level datasets with census information and estimated political data are the key elements for many
analyses related to apportionment and voting rights litigation.

Other major projects include the compilation of the Presidential Results for Congressional
Districts. In conjunction with National Journal, Congressional Quarterly, and the Cook Political Report,
POLIDATA has had the lead on this project since the 1984 election. In addition, frequent Apportionment
Analyses are generated when population estimates are released. He is also a member of the 2010 Census
Advisory Board, appointed by the Secretary of Commerce.

In 1995 he established a publishing venture, POLIDATA ® DEMOGRAPHIC AND POLITICAL GUIDES
which produces reference tools for demographic and political research. Each state-oriented publication has its
entire focus specifically on one state with a state focus but with local detail. A Demographic and an
Election volume are available for each state. In addition, several publications are national in scope,
including the DEMOGRAPHIC GUIDE TO THE U.S.: COUNTIES AND SELECTED AREAS. In addition, several
volumes summarize historical legislative membership information and analyze roll call voting for
members and selected legislative groups.

Clark Bensen has been actively involved in elective politics for the past three decades. His
participation has included service at every level of local, state and national politics, moving to
Washington following the 1980 elections. He focuses on database development, analysis, and
publication while developing political and census datasets for political stakeholders, the press and
academics as well as providing litigation support for politically-related legal actions.

DISTILLERS OF QFFICIAL DATA ® gsine 1974
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Curriculum Vita

CLARK HAMILTON BENSEN, B.A,, J.D.

3112 Cave Court
Lake Ridge, Virginia 22192
(703) 690-4066 phone
(202) 318-0793 efax
website: www.polidata.org
email: clark@polidata.org

PRESENT POSITION:

POLIDATA ® POLITICAL DATA ANALYsIS: Consulting data analyst and attorney specializing
in politically-related matters. POLIDATA ® DEMOGRAPHIC AND POLITICAL GUIDES AND
ATLASES: publisher of reference tools for demographic and political research.

EDUCATION:

Graduate: VERMONT LAW SCHOOL, South Royalton, Vermont 05068 (September
1975-January 1978). Transferred as incoming second year student with full credits.
Elective concentration: Environmental, Land Use, Administrative and Governmental
Law, Antitrust and Civil Procedure. Legislative intern. A full leave of absence for service
in the Vermont General Assembly resulted in a graduation in June 1978. Degree: Juris
Doctor, February 1978. WESTERN NEW ENGLAND COLLEGE, SCHOOL OF LAW,
Springfield, Massachusetts 01119. Academic rank after first year: 17/205 (August
1974-May 1975)

Undergraduate: UNIVERSITY OF VERMONT, COLLEGE OF ARTS AND SCIENCES,
Burlington, Vermont 05405 (September 1970-May 1974). Political science major, economics
and computer applications minor. Legislative intern. Degree: Bachelor of Arts, May 1974.

LEGISLATIVE EXPERIENCE:

State Representative. VERMONT HOUSE OF REPRESENTATIVES, Sessions of
1977-1978, elected 1976 from district Chittenden 5-1. Member House Committee on
Natural Resources.
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(Clark Hamilton Bensen
Curriculum Vita, Page 2

Legislative Intern. VERMONT HOUSE OF REPRESENTATIVES, Adjourned Session,
1976. Attached to Rep. Douglas I. Tudhope, House Committee on Appropriations.

Legislative Intern. VERMONT HOUSE OF REPRESENTATIVES, Adjourned Session,
1974. Attached to House Committee on Commerce, Paul R. Graves, Esq., Chairman.

LEGAL EXPERIENCE:

Adjunct Counsel: part of the litigation team for several cases relating to redistricting and
census issues either following the 2000 or the 1990 redistricting cycles or in preparation
for the cycle to follow the 2010 census. (details infra.)

Adjunct Assistant Counsel, Office of the Chief Counsel, REPUBLICAN NATIONAL
COMMITTEE, 1986 to 1989.

Staff Counsel, Committee on Contests/ Committee on Credentials, REPUBLICAN NATIONAL
CONVENTION, 1988, New Orleans, LA.

Admitted to the practice of law before the SUPREME COURT OF THE UNITED STATES,
October 1985.

Admitted to the practice of law before the SUPREME COURT OF THE STATE OF
VERMONT, October 1979. Inactive from 1997-2005.

Law Clerk, Cleveland, Unsworth, Bennett and Bailey, Ltd., Shelburne, Vermont 05482,
1978.

Law Clerk, State's Attorney, Addison County, Middlebury, Vermont 05753, 1976.
POLITICAL EXPERIENCE:

REPUBLICAN STATE COMMITTEE. At-large member of the Executive Committee of the State
Committee, 1979-81. At-large member of the State Committee from Chittenden County,

1977-81. Member of the Legislative Campaign Committee, 1978 and 1980.

CHITTENDEN COUNTY REPUBLICAN COMMITTEE. Member from South Burlington City,
1975-81. Member of the Executive Committee, 1979-81.

SOUTH BURLINGTON REPUBLICAN CITY COMMITTEE. Chairman, 1979-81. Member, 1972-date.
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GEORGE BUSH FOR PRESIDENT, Executive Director of the Vermont Campaign for the
March 4, 1980 Presidential Preference Primary.

Active in various campaigns for statewide office in various capacities: SMITH FOR
CONGRESS(1988), SMITH FOR GOVERNOR(1986), EASTON FOR GOVERNOR(1984),
SMITH FOR LT.GOVERNOR(1982), SNELLING FOR GOVERNOR(1978,1980), EASTON
FOR ATTORNEY GENERAL(1980), DOUGLAS FOR SECRETARY OF STATE(1980),
PETER SMITH FOR LT. GOVERNOR(1978), TUDHOPE FOR LT. GOVERNOR(1976),
HACKETT FOR GOVERNOR(1972), DAVIS FOR GOVERNOR(1968,1970). Most direct
interaction with campaigns since 1988 has been as a consultant on smaller projects or as
an unofficial advisor on an infrequent basis, including some in Vermont, DOUGLAS FOR
SENATE (1992); JEFFORDS FOR SENATE (1994), SWEETSER FOR CONGRESS (1996).

Twice Republican Nominee for the VERMONT HOUSE OF REPRESENTATIVES,
Chittenden District 5-1, 1976 and 1978.

Member, VERMONT HOUSE OF REPRESENTATIVES, Chittenden 5-1, 1977-78.

PROFESSIONAL EXPERIENCE:

POLIDATA ® POLITICAL DATA ANALYSIS, Consulting Data Analyst and Attorney, since 1989,
and POLIDATA ® DEMOGRAPHIC AND POLITICAL (GUIDES AND ATLASES, since 1995, POLIDATA
is one company with two divisions. I divide my time between the two operations on a
varying basis.

POLIDATA: POLITICAL DATA ANALYSIS: (1989 to date).

o Redistricting Support: A considerable effort was made on behalf of redistricting
stakeholders in their preparation and participation in the redistricting cycle
following the 2000 Census. (See detail infra.)

o Redistricting Litigation Support, Precinct Development Project: A major client
from October 1989 through 1991 was the Metromail Corporation, which had a
contract to develop a nationwide precinct level election database. This project
included all partisan general elections from 1984 to 1990 for the nearly 200,000
reporting units (e.g., precincts) in the 50 states and the District of Columbia. My
assignment here was to design the structure of the databases and give final
approval of each dataset so that the final product is a good foundation from which
any litigant in the 1990 redistricting process would be able to create an integrated
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database and be able to use it in litigation without much additional development
work.

o Census Adjustment Review: During the 1990 census process, several clients
retained me to review the various political aspects of any adjustment to the 1990
federal census. These analyses have focused on the pragmatic political aspects of
the process. The results of these analyses have been used by clients and other
interested parties as material for testimony before Congress and state legislative
bodies as well as for press distribution.

o Election Data Analysis: Several projects have been undertaken over the years to
compile the results of the Presidential Elections by Congressional Districts. Either at
the RNC or independently, POLIDATA has taken the lead on this project since the
1984 elections, several times with CONGRESSIONAL QUARTERLY and/or NATIONAL
JOURNAL. This project involves coordination with hundreds of local election officials
and takes six months to complete due to the complex and multi-jurisdictional
nature of many Congressional Districts. Clients, and/or publications using these,
and related results include: POLITICS IN AMERICA and/or THE ALMANAC OF
AMERICAN POLITICS, in CONGRESSIONAL DISTRICTS IN THE 1990s, and 2000s, the COOK
POLITICAL REPORT, separate analytical volumes by POLIDATA and several national
media organizations.

o Redistricting Consulting: Several clients have retained Polidata for the provision
of generalized consulting with respect to the legal, data, and technical aspects of the
redistricting cycle, including census issues.

o Campaign Finance Analysis: Several projects have revolved around campaign
finance data, federal and state, including normal in-cycle review of spending
patterns to comprehensive “data-mining” of the extensive campaign disclosure
database maintained by the Federal Election Commission.

o Campaign Finance Litigation: worked with the legal team to prepare data
analysis in the Landell v. Sorrell (D. VT, 1999) case challenging certain aspects of the
Vermont campaign finance law; testified as an expert witness on the results of this
analysis. This case was appealed to the U.S. Supreme Court; argument was heard
February 28, 2005. The opinion by Justice Breyer made specific mention of the
expert report and testimony offered at the trial as being probative.
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o Demographic and Political Research: Several projects involve the analysis of these
data for a variety of purposes, including campaign targeting and overlay of
information to voter lists for campaign use in direct mail or other voter contact.

POLIDATA: DEMOGRAPHIC AND POLITICAL GUIDES AND ATLASES: (1995 to date). This is a
project to compile information relating to the art of politics and assemble it in a format
that meets the needs of demographic and political researchers. The market is primarily
the public, academic or research library or participants in state and national politics, both
practitioners and media. Volumes are produced for both the state and national market in
several standing series. (detail infra.)

COMPUTER SERVICES DIVISION, REPUBLICAN INATIONAL COMMITTEE: (1993 to 1995). 1
returned to the RNC for the 1994 election cycle. My position was as the Director of this
Division, a senior staff position. My staff numbered between 15 and 20 persons. The
responsibilities of the Division included: operation of a in-house computer network for
approximately 250 workstations and an off-site network with all 50 states; development of
software for the entire RNC staff; development and processing of voter lists for all 50
states; development of precinct-level election datasets for all 50 states; maintenance of all
in-house lists aside from donors; substantial direct assistance to the Political/Campaign
Operations Division; coordination of special projects for every Division of the RINC.

PoLITICAL. ANALYSIS, REPUBLICAN NATIONAL COMMITTEE: (1981 to 1989). As the first
director of this department, started in 1983, the role here was to undertake the collection,
compilation, systematization and analysis of politically related data. With a combination
of technical, analytical and legal skills, this project resulted in a complex data system
which allowed the organized study of political, demographic and economic data.

o Publications and analysis: The primary result of the data system was the biennial
publications, The Republican Almanac, three editions of which were my
responsibility, and the Election Summary. The Almanac profiles each state from a
political/election perspective and the Election Summary reviews election results for
all states from a national perspective. Other reports which were produced involve
these political data and were produced for a clientele ranging from the Republican
state committees to a more limited group of political activists in the Washington
area, notably White House sections, presidential campaigns and the major
Republican national committees.

o Legal activities: As the analysis of data plays a role in several legal activities of
participants in national politics, litigation support analyses have been performed
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on the following: Congressional reapportionment and legislative redistricting (see
infra.), matters relating to the rules of the party and the convention, assistance to
the Contests and Credentials Committee for the 1988 Convention, and several ad
hoc special analyses relating to miscellaneous proposals before the national
committee.

o Public Speaking: Though not as often as with my earlier activities as a politician,
opportunities were provided to speak before several groups. These talks included
instruction in targeting and computer application in political environments, the
role of the RNC and the parties in politics in America, and technical/legal
discussions relating to reapportionment and redistricting. This also included being
a surrogate for BUSH/QUAYLE '88 in a debate.

o Management: Throughout these eight years at the Republican National
Committee, project and personnel management were part of my positional
responsibilities, ranging from the normal departmental staff of about ten to
overseeing ad hoc projects involving several dozen personnel, to a role as Deputy
Director for the Computer Services Division. These positions resulted in senior
staff status starting in 1986.

REAPPORTIONMENT, REDISTRICTING AND RELATED PROJECTS: (1980 to date).
0 VERMONT, LEGISLATIVE APPORTIONMENT BOARD: Served as consultant to the Board
during 1981. This assignment resulted in the preparation and analysis of numerous
potential redistricting plans and proposals for both the Vermont Senate and the
Vermont House of Representatives, preparing them for submission to each
legislative body.

0 VERMONT, HOUSE OF REPRESENTATIVES: Due to the structure of the
reapportionment/redistricting process in Vermont, I was able to also serve the
Government Operations Committee as consultant to prepare and review several
proposals for the House.

o National, Data Analysis: Since 1981, involvement in redistricting has revolved
around the perspective of the REPUBLICAN NATIONAL COMMITTEE. This included
frequent analysis of the 1990 reapportionment of the U.S. House through the use of
population estimates and the monitoring and analysis of congressional proposals to
adjust the 1990 Census after the fact.
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o National, Litigation Support: Activities in this regard relate to litigation support
for redistricting cases which were on appeal to the U.S. Supreme Court or federal
appellate courts. The principal cases here were the landmark case of DAVIS v.
BANDEMER, a 1986 Supreme Court case which decided that the question of
political gerrymandering was justiciable, and BADHAM v. EU, a case which was on
appeal to the Supreme Court, relating to Congressional gerrymandering in
California. Involvement in this case resulted in the status of an assistant counsel on
matters submitted to the U.S. Supreme Court.

o National, Legal Preparation: Activity in this area also includes assistance in the
preparation of a redistricting legal manual.

o Redistricting Clients: during the 1990 redistricting cycle I worked with several
entities involved in the process, mostly Republican or non-partisan groups,
nationally and in the following states: Wyoming, Illinois, Ohio, New York, and
Florida. Cases in which I participated included at least the following: Wyoming:
Gorin v. Karpan, 788 F. Supp 1199 (D. Wyo. 1992); lllinois: Legislative Redistricting
Comimission v. LaPaille, 786 F. Supp. 704 (N.D. 1ll. 1992), 792 F. Supp. 1110 (N.D. IIL
1992), atf’'d 506 U.S. 948 (1992); Ohio: Quilter v. Voinovich, this case had many
different paths, including several trips to the Supreme Court, see. 503 U.S. 979
(1993), 507 U.S. 146 (1993) and 116 S.Ct. 2542 (1996); New York: FAIR v. Weprin, 796
F. Supp. 662 (N.D., NY 1992), atf’'d 506 U.S. 1017 (1992); Florida: Johnson v.
DeGrandy, 114 S5.Ct. 2647 (1994). Project assignments included several different
levels of production, from strict database development, preparation of material for
expert witnesses, witness testimony as to database development, working with the
litigation team, being a part of the litigation team. I co-authored a brief to the U.S.
Supreme Court in the FAIR v. Weprin case.

o Census Litigation: in preparation for the current 2001-2002 redistricting cycle
following the 2000 census, I have worked on several fronts, including work on the
consolidated cases of Glavin v. Clinton and Department of Commerce v. U.S. House of
Representatives (January 26, 1999), as well as work for the HOUSE SUBCOMMITTEE ON
THE CENsUS and the CENSUS MONITORING BOARD, CONGRESSIONAL MEMBERS. Project
assignments included several different levels of production, from strict database
development, preparation of material for expert witnesses, witness testimony as to
database development, working with the litigation team, being a part of the
litigation team; co-authored a brief to the U.S. Supreme Court in the U.S.
Department of Commerce v. U.S. House of Representatives case.
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o Redistricting Litigation, (2000 census cycle cases in which reports or testimony
were prepared or offered for submission): VIRGINIA LEGISLATIVE, (West v. Gilmore,
August 2001): prepared for testimony relating to the data aspect of the partisan
gerrymandering claim; the claim was dropped during the trial and testimony was
not offered. TEXAS CONGRESSIONAL, (Balderas vs. Texas, October 2001): testified as an
expert witness as to partisan fairness in the federal court action. TEXAS LEGISLATIVE,
(November 2001): a similar fairness report was submitted for the proposed
legislative lines but was rejected for timeliness. NEW MEXICO CONGRESSIONAL,
(Jepsen vs. Vigil, December 2001): testitied as an expert witness as to a Least Changes
plan in the state court action; this was the congressional plan adopted by the Court.
MARYLAND LEGISLATIVE, (In the Matter of Legislative Redistricting, May 2002): testitied
on behalf of Michael Steele, Chairman of Maryland Republican Party at the Special
Master hearing; a new plan was ordered by the state Court of Appeals. OKLAHOMA
CONGRESSIONAL, (Alexander v. Taylor, May 2002): testified as an expert witness as to
partisan fairness in the state court action; the fairness analysis was cited by the
Court. OHIO LEGISLATIVE, (In re Legislative Apportionment Board, October 2002):
testified as an expert witness as to the suitability of data for racial bloc voting
analysis. GEORGIA LEGISLATIVE AND CONGRESSIONAL, (Georgia v. Ashcroft, 2002, and
Larios v. Cox, 2004): testified as expert witness as to population deviation in Larios.
[Case styles may be working titles only.]

o Election Contests: actively worked with several election contest teams since 1980,
including the 1980 Vermont U.S. Senate Recount, 1981 New Jersey Gubernatorial
Recount, the 1982 Illinois Gubernatorial Recount, and the 2004 Washington
Gubernatorial Recount.

o Election-related litigation: worked as a consultant to the litigation team in the
Indiana voter identification (Indiana Democratic Party v. Rokita, S.D., Ind., 2006) and
submitted an expert report.

o Redistricting Consulting (2000 census cycle): Redistricting projects for this cycle
include several types of entities in at least the following states: Vermont, New
Hampshire, Connecticut, New York, Pennsylvania, Ohio, Illinois, Wisconsin,
Maryland, Virginia, South Carolina, Georgia, Florida, Tennessee, Oklahoma, Texas,
New Mexico, Colorado, Nevada and California.

o Census Issues: Commented on several topics relating to the federal census and
reapportionment and redistricting at numerous meetings over the past two
decades, including panels at the National Conference of State Legislatures (NCSL)
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testimony before Congressional panels and comments as a speaker at other
conferences. Worked as a consultant to the US. Census Monitoring Board,
Congressional Members, periodically from 1995-2000.

o Census Decennial Advisory Committee: Named to this federal panel by the
Secretary of Commerce, August 2005. This panel of 20 organizations advises the
Secretary and the Census Director on issues relating to the decennial census,
including how the census affects the apportionment process and the districting
phase thereof.

o Election Assistance Commission: Part of a team that worked with the U.S.
Election Assistance Commission to summarize the results of a nationwide survey of
election-related information with respect to the 2006 General Elections. Status was
as a subcontractor and the role was largely relating to the data conversion and/or
preparation and formatting for reports. A follow-up contract was also involved for
the preparation for the 2008 survey instrument.

CONGRESSIONAL COMMITTEES PROJECT: (1977-1989). Serving as Technical Consultant for the
compilation of a database including, for every member, for every Congress since 1789,
every assignment to Standing, Select and Special committees. This project continues
under the direction of Professor Garrison Nelson, Ph.D., at the University of Vermont at
Burlington. The end result is a multiple volume reference work published by
Congressional Quarterly of Washington, DC. This project was the recipient of a grant
from the National Science Foundation for the period of 1980 and 1981.

VERMONT POLIDATA: (1974 to 1989). This is an independent venture that had been a
part-time activity for the past several years and is now a part of my full-time activity. This
entails various projects which revolve around the political scene in Vermont and the
political data relating thereto. For example, the study of legislative voting behavior results
in annual summaries of voting record analyses for the participants, the aspirants, and the
observers of the political scene. These studies range from the individual to the collective
perspective, from a mere recitation of the member's record to a comparative analysis on a
range of issues or a rating of the member's record from the viewpoint of the Chief
Executive, or an interest group. The name was changed to Polidata during the 1990
redistricting cycle as more work was focused on states other than Vermont.

Other research studies include election analysis, historical trends in the state and the
establishment of large data systems. For example, the establishment of a complete system
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for the efficient implementation of the election process for the office of the Secretary of
State in Vermont (the Uniform System of Election Recording, or USER). Also, the creation
of a reapportionment analysis system for the Vermont General Assembly.

VERMONT ELECTIONS PROJECT: (1972-1989). This project also involved large data systems
and revolved around the computerization of town-level election data for the state of
Vermont for the period from 1828 to date. Contemporary data have been published in the
form of Primary and General Elections, Vermont, (for 1978, 1980 and 1982), published with
the cooperation of the Secretary of State. Assignment here was Analyst and Editor.

PUBLICATIONS:
POLIDATA ® DEMOGRAPHIC AND POLITICAL GUIDES:

POLIDATA publishes volumes for both national and state markets. A few state series have
covered volumes for every state, a few have only seen volumes for a handful of states
completed to date. Series and titles published include:

National Publications:

Election Reports:

PRESIDENTIAL RESULTS BY CONGRESSIONAL DISTRICT, 1992: 2 volumes; 1996: 1
volume; 2000: 1 volume; 2004: 1 volume

PRESIDENTIAL ELECTION, 1996: 3 volumes

PRESIDENTIAL ELECTION, 2000: 2 volumes

PRESIDENTIAL ELECTION, 2004: 2 volumes

CONGRESSIONAL VOTE, DISTRICTS BY COUNTY: 1992; 1996; 1 volume each
Demographic Reports:

DEMOGRAPHIC GUIDE TO THE U.S, STATES & COUNTIES, 2000 Census
DEMOGRAPHIC GUIDE TO THE US., DISTRICTS OF THE 108TH CONGRESS;
updated for the 109 and the 110t Congresses

POPULATION ESTIMATES, STATES AND COUNTIES: annually from 1995 to 2006
DEMOGRAPHIC BASE MAPS, COUNTY-BASED REGIONS

Political Reports:
APPORTIONMENT IN 2000, NATIONAL SUMMARY: annually from 1998 to 2000
APPORTIONMENT IN 2010, NATIONAL SUMMARY: annually from 2003

State Publications:
DEMOGRAPHIC ATLASES: 25 states for the 1990 census
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DEMOGRAPHIC GUIDES: 25 states for the 1990 census; 50 for the 2000 census
DEMOGRAPHIC AND POLITICAL GUIDES: 3 states for the 1990 census
DEMOGRAPHIC ABSTRACTS: customized for a county for the 1990 census
POLITICAL GUIDES: 1 state

POLITICAL ATLASES: 1 state

ELECTION YEARBOOKS: 5 states through 1998

ELECTION HISTORIES: 48 states through 2003-2004

POLITICAL HANDBOQOKS: 50 states for the 2000 census

PoLIDATA ® POLITICAL DATA ANALYSIS:

During the period from 1989 to date, most papers have been prepared directly for clients.
However, some material has been published via Press Releases or as part of Remarks,
Testimony. A few examples of material publicly available are listed below. Many are
available at the website www.polidata.org. A few are annual releases, notably relating to
apportionment projections; see the News page for more information:
www.polidata.org/news.htm.

February 1, 2006: Jackson v. Perry et al., Amicus Brief in consolidated cases 05-204, 05-254, 05-
276 and 05-439. Submitted by Alan Heslop, Ph.D., et al. Coauthored brief for the U.S.
Supreme Court in this case.

December 6, 2005: The Impact of Citizen Apportionment. Written testimony to accompany
appearance as a witness before the U.S. House Committee on Government Reform. This
was an exploratory hearing reviewing potential impacts of such a measure.

March 25, 2005: Presidential Results by Congressional Districts, 2004. Preliminary Summary.
Published by Polidata. These results also published in the Cook Political Report, a national
political newsletter and the Almanac of American Politics, published by National Journal.
December 10, 2004: "Substantial Political Consequences, A Practitioner's Perspective on
Redistricting”. An article published in Extensions, by the Carl Albert Center at the
University of Oklahoma.

September 4, 2004: The Constitution, The Census & Overseas Americans. Written testimony
prepared for the U.S. House Committee on Government Reform.

March 4, 2004: Apportionment and Fair Representation, When Equal Population Isn't Fair or
Equal. Written comments prepared for the Bureau of the Census Symposium, America's
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Scorecard, The Historic Role of the Census in an Ever-Changing Nation, held March 4-5 in
Washington, DC.

March 17, 2001: Presidential Results by Congressional Districts, 2000. Prelimuinary Summary.
Published by Polidata. These results also published in the Cook Political Report, a national
political newsletter.

March 4, 2001: Electoral Votes by Congressional District, 1952-2000. Paper made available on
the internet for political observers.

December 28, 2000: Apportionment Review, 2000. Paper made available on the internet for
political observers.

April 28, 2000: Selected papers presented to the Redistricting Conference of the
Republican National Committee, held in Washington, DC.

January 5, 2000: Shifts in Congressional Seats: Reapportionment and the 2000 Census.
Television show aired on C-SPAN, one of two guests discussing the Apportionment of
Seats in the U.S. House following the 2000 Census.

December 29, 1999: New Population Estimates Confirm Power Shift in U.S. House; Colorado
picks up a seat; Illinois drops a seat; Georgia picks up two seats. Press Release on
Apportionment of the U.S. House following the 2000 Census, with 1999 Estimates and
Projections for 2000 by POLIDATA.

October 15, 1999: An Update on the Census Case; Commerce General Counsel Responds to
Congress. Press Release on the Census Case, an update on the letter from the General
Counsel of the Department of Commerce.

October 1, 1999: An Update on the Census Case; Census Monitoring Board Congressional
Members Release Report. Press Release on the new report analyzing statistical problems

with the Bureau’s methodology.

January 28, 1999: Redistricting is An Apportionment Purpose: The Census Case. Press Release
on the impact of the Census Case.

January 26, 1999: Congressional Reapportionment: Winners and Losers in 2000; New Set of
Population Projections Adds Colorado as a A Winner. Press Release on the Apportionment of
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the the U.S. House following the 2000 Census, with 1998 Estimates and Projections for
2000 by POLIDATA. [Updated following the Census Case on January 25, 1999.]

January 21, 1999: Congressional Reapportionment: Winners and Losers in 2000; New Set of
Population Projections Adds Colorado as a A Winner. Press Release on the Apportionment of
the the U.S. House following the 2000 Census, with 1998 Estimates and Projections for
2000 by POLIDATA.

December 31, 1998: Congressional Reapportionment: Winners and Losers in 2000; Population
Estimates for July 1998 Detail Seats Shifts; Adjustment Still an Issue. Press Release on the
Apportionment of the the U.S. House following the 2000 Census, with 1998 Estimates.
November 3, 1998: Brief of Amicus Curiae in Support of Appellees, U.S. Department of
Commerce v. U.S. House of Representatives, U.S. Sup. Ct., No. 98-404. co-authored with Mark
Braden and Suvarna Rajguru.

February 8, 1998: Congressional Reapportionment: Winners and Losers in 2000; Latest
Population Estimates Detail Seats Shifts; Adjustment Still an Issue. Press Release on the
Apportionment of the the U.S. House following the 2000 Census, with 1997 Estimates.

January 1998: Vote Goals, Projections of Registration and Turnout for 1998: with selected
examples. Political Analysis Notes, 98-1, Polidata, Lake Ridge, VA. An occasional
newsletter.

October 1997: Vote Goals, How Many Votes Do You Need to Win? Steps in Projecting Your
Votes for Your District. Political Analysis Notes, 97-3, Polidata, Lake Ridge, VA. An
occasional newsletter.

September 16, 1997: Comiments on Race and Hispanic Origin Questions for the Census 2000
Dress Rehearsal. Comments submitted to the Department of Commerce for the record.

September 12, 1997: Remarks; 2000 Census Advisory Committee. Washington, DC. Remarks
on census adjustment through sampling and estimation submitted for the record.

September 1997: Basics of the Census: Adjustment, Apportionment and Redistricting; Why do
we even bother to count every person in America? Political Analysis Notes 97-2, Polidata, Lake
Ridge, VA. An occasional newsletter.
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September 1997: Was 1996 a Reprise of 19927 New Study Summarizes Results for States,
Counties, Districts and Media Market. Political Analysis Notes 97-1, Polidata, Lake Ridge,
VA. An occasional newsletter.

August 7, 1997: Remarks; Reapportionment Task Force, National Conference of State
Legislatures. Philadelphia, PA. Remarks on census adjustment through sampling and
estimation submitted for the record.

September 26, 1997: Remarks; 2000 Census Advisory Committee. Washington, DC. Remarks
on census adjustment through sampling and estimation submitted for the record.

September 5, 1996: Confidence in Population Estimates from Sampling and Estimation Based
upon the 1995 Test Census: A Preliminary Assessment. Polidata, Lake Ridge, VA. An analysis
of data from the 1995 Test Census and statistical error at various levels of census

geography.

July 28, 1996: Remarks; Reapportionment Task Force, National Conference of State Legislatures.
St. Louis, MO. Remarks on census adjustment through sampling and estimation
submitted for the record.

77?7 1994, Testimony before the Government Operations Committee, U.S. Senate,
Washington, DC. Testimony on census adjustment and the Constitution.

October 5, 1992: Jurisdictional Statement in Fund for Accurate and Informed Representation, Inc.
(FAIR) v. Weprin, US. Sup. Ct., No. 92-___. co-authored with Mark Braden.

POLITICS IN AMERICA, various volumes, Congressional Quarterly, Washington, DC.
POLIDATA was the compiler of the Presidential Election Results by Congressional Districts

(District Vote) which appear in selected editions of this biennial volume.

COMMITTEES IN THE U.S. CONGRESS, 1947-1992, VOLUMES 1 AND 2, with Garrison
Nelson (as Technical Advisor), Congressional Quarterly, 1993 and 1994, Washington, DC.

PRE-1990 PUBLICATIONS:
"The 1986 Election in Vermont", with Frank M. Bryan, Vermont History, Fall 1988,
Montpelier, Vt.
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"Congressional Seat Shifts in the 1990 Reapportionment" and "How Congressional Seats
are Assigned to States", REDISTRICTING LINES Newsletter, Volume 2, Number 1,
Spring 1988, REPUBLICAN NATIONAL COMMITTEE, Washington, DC.

REPUBLICAN ALMANAC SERIES, 1987-1988: series editor for a series including
Republican Almanac, 1987 (co-editor); and ELECTION SUMMARY, 1986-1987; Republican
National Committee, Washington, DC.

STATE SUMMARY BOOKS, 1986, editor, Republican National Committee, Washington,
DC.

"Impact of Gerrymandering on Marginal Elections", REPUBLICAN NATIONAL
LAWYERS ASSOCIATION Newsletter, Volume 3, Number 1, Winter 1987, Washington,
DC.

"Lawmakers Should Not Treat Election of Governor Too Lightly", Vermont Perspective
editorial, BURLINGTON (Vt.) FREE PRESS, January 8, 1987, page 8A.

1984-1985 Election Summary, editor, Republican National Committee, Washington, DC.

"The 1984 Election in Vermont", with Frank M. Bryan, Vermont History, Fall 1985,
Montpelier, Vt.

1985 Republican Almanac, editor, Republican National Committee, Washington, DC.

STATE SUMMARY BOOKS, 1984, editor, Republican National Committee, Washington,
DC.

1984 Republican Almanac, co-editor, Republican National Committee, Washington, DC.

"The 1982 Election in Vermont", with Frank M. Bryan, Vermont History, Fall 1983,
Montpelier, Vt.

Primary and General Elections, Vermont, 1982, editor, Vermont Secretary of State,
Montpelier, Vt.

"The Luck of the Draw: The Classification of Senators from Vermont", Vermont History,
Summer 1981, Montpelier, Vt.
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Primary and General Elections, Vermont, 1980, editor, Vermont Secretary of State,
Montpelier, Vt.

Primary and General Elections, Vermont, 1978, editor, Vermont Secretary of State,
Montpelier, Vt.

PROFESSIONAL AFFILIATIONS:

Vermont Bar Association.
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Clark Hamilton Bensen
Curriculum Vita, Page 17

PERSONAL.:
Born 1952; married; two children.
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COUNTY OF PRINCE GEORGE, VIRGINIA

Perey €, Asherafl
County Administrator
Phoner  {84) 722-8600
Facsimile: (804) 732-3504

BOARD OF SUPERVISORS
Alan K. Carmichael

Ponald Hunter

William A. Robertson, Jr.
Jerry J. Skalsky

T, §. Webb

July 25, 2016

Ms. Karen Humes

Chief Population Division

U5, Census Bureau

Room 6H174

Washington, DC 20233

BY 1.8 MAIL AND E-MAIL TO POP.2020 Residence Rule @ census. gov

RE:  Support for Inmate in Prison and Jails
Proposed 2020 Census Residence Rule
“Comment Submission”

Dear Ms, Humes:

Enclosed please find a resolution unanimously adopted by the Bourd of Supervisors of
Prince George County, Virginia supposting the Census Bureaw's proposed 2020 Census
Residence Rule 15 that counts incarcerated people as residents of the correctional facility where
they have been assigned (Attachment A).

Prince Gieorge County is located just south of the James River approximately 30 miles
southeast of the City of Richmond metropolitan arca. The County is a political subdivision of
the Commonwealth of Virginia with no incorporated cities or towns within Prince George.
Prince George provides a full-range of municipal services fo its residents. Our population as of
2015 was estimated at 37.862 persons (Attachment B).

There are two correctional facilities located entirely within Prince George County: the
Federal Correctional Institution, Petersburg, which houses approximately 2,827 low- and
medium-security convicted felons; and the Riverside Regional Jail, which houses approximately
1,552 persons, that includes misdemeanants from Prince George County and six other nearby
tocalities as well as state inmates awaiting transit to state prisons. Many of the inmates at the
federal facility have been sentenced 1o relatively long periods of incarceration. Counting these
prisoners as part of Prince George County is logical, because the County is responsible for
providing or assisting emergency response services for both facilities and has certain law
enforcement responsibilities at the jail performed by our police department and Sheriff’s office.
Moreover, family visitors to either facility travel on local roads and use local commercial

P. £3. Box 68, Prince George, Virginia 23875-0068 Phone (804) 722-8600/Fax (804) 7323604
hitpdfwew princepenraeeannly v guy
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Mg, Karen Humes
July 25, 2016
Page Two

services such as hotels and restaurants. Any other approach to counting inmates is likely to
result in a national undercount because of the difficalty in tracking inmates in transit.

For these reasons, the Prince George County Board of Supervisors has voiced 118
unanimous support for the proposed “2020 Census Residence Rule and Residence Sitvations”
Rules 15(z) and 13(b) for counting prisoners in both prisons and jails at the facilities in which
they are incarcerated. By this letter, the County endorses these proposed Census rules and
encourages the U.S. Census Bureau 10 adopt them as written.

Thank vou for vour consideration of the County’s position in this matter.

Sincerely,

[ - 3 ymﬁ

William A. Robertson, Chairman
Prince George County Board of Supervisors

WaAR:ce
Hrnclosures

: Board of Supervisors
Mr. Percy C. Asheraft
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Attachrent A

WHEREAS, children who are kindergarten ready are more likely to make the most of
their educational experience; and

WHEREAS, a successful kindergarten experience is the starf to a successful completion
of high school and preparation for a successful career.

NOW, THEREFORE, BE IT RESOLVED, that the County Board of Supervisors of
Prince George recognizes the importance of early childhood education to children’s future
success in school and in life; and

THEREFORE, BE IT FURTHER RESOLVED, that the County Board of Prince George
commends the teachers, volunteers, parents, cormmunity leaders and students involved in early
childhood education for their contributions.

R-16-060B

?é%%i%g?{{}% APPROPRIATION (5443,996 MACHINERY AND TOOLS TAX

. BE IT RESOLVED That the Board of Supervisors of the County of Prince George this
12" day of July, 2016, does hereby authorize the following increase of funds within the 2015-
2016 Budpet, such line items increased as follows, which monies to be expended in accordance
with Section 2-2 (11} of the County Code for purposes suthorized and approved by the Board of
Supervisors of the County of Prince George:

FUND/ORGANIZATION AMOUNT
Expenditure:
0215-08-301-2151-45660  Economic Dev. Machinery &

Tools Tax Rebate $443,996
Revenue:

0100-10-501-8103-311401  General Fund: Machinery & Tools Tax $443,996

R-16-060C
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Attachment B
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American Counties By the Ratio of Incarcerated

Black People Versus Non Incarcerated Black People

15 8
194 26
More than 10 208 34

American Counties By the Ratio of Incarcerated

Latino People Versus Non Incarcerated Latino People

0-1 50 17
1.01-5 141 3
50110 39 16
More than 10 41 14
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PRISO

POLICY N A"F VE

PETER WAGNER September 1, 2016
Executive Director

main: {413} 5270845
direct: {413) 961-0002
pwagner@prisonpolicy.org

Karen Humes

Chief, Population Division

U.S. Census Bureau, Room 6H174
&9 Garhield Ave, Floor 1 Washington, DC 20233

Easthampten, Mass. 01027

www.prisonpolicy.org Via email at POP.2020.Residence Rule@census.gov
Dear Ms. Humes,

Please find enclosed the Prison Policy Initiative’s Comment on the Census Bureau’s
Proposed 2020 Residence Criteria and Residence Situations, 81 FR 42577 (June 30,
2016), consisting of a fact sheet summary and full comment letter. Thank you for your
time and consideration.

Sincerely,

77/,

Exetutive Director
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Counting Incarcerated People

At Home in the Census
A Prison Policy Initiative fact sheet

POLICY INITIATIVE

prisenpolicyorg/

743843

Misconceptions about the realities of modern mass incarceration permeate discussions about the usual
residence of incarcerated people. While the Census Bureau proposes to continue to count incarcerated
people at their correctional facility for purposes of the census, an analysis of the interplay of time
served, prison locattons, community ties, and the usual residence rule shows that incarcerated people
should 1n fact be counted at their home addresses.

People who are incarcerated on Census day are at home most of the time:

e Many people 1n jails are away from home for a tew days or less.
¢ People sentenced 1n Rhode Island to the state’s correctional facilities generally serve only 99 days.
* Nationally, people icarcerated in state prisons have been away from home for two years.

Regardless of sentence length, people in prisons don’t reside (eat and sleep most of the time) at
the particular correctional facility that they happen to be at on Census day:

*75% of people serve time in more than one prison facility.
» 12% of people serve time in at least 5 facilities before returning home.

* Most people incarcerated in New York State have only been at their current prison for 7 months.
(Other states report similar figures.)

While they are being shuffled between facilities, incarcerated people maintain a usual residence
elsewhere; their home remains the only actual stable address.

® Nearly all incarcerated people return home after release from correctional facilities.
For other groups who are away from home, the Bureau counts them at home because for those
groups, the Bureau looks not just at time away from home, but at a person’s ties to home when
determining their usual residence.
* The Census Bureau relies on family and community ties to count other people at home (e.g., truck
drivers, boarding school students, Congress, military personnel), even when they are away for long

pertods of time, but fails to apply the same rules to incarcerated people.

The Census Bureau must modernize its residence criteria and count incarcerated people at
home in the 2020 Census.
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Prison Policy Initiative & Demos Comment on the Census
Bureau’s Proposed 2020 Residence Criteria and Residence
Situations, 81 FR 42577 (June 30, 2016)

Introduction

The Prison Policy Initiative and D&mos appreciate this
opportunity to respond to the Census Bureau’s Proposed 2020
Census Residence Criteria and Residence Situations.' We
acknowledge and thank the Census Bureau for its increased
transparency and for the two technical improvements the Bureau is
making to its data publication regime, but we must urge the Census
Bureau to update the residence criteria and residence situations to
count incarcerated people at home.

We believe that the Bureau’s proposal to again count
incarcerated people as residents of the correctional facilities
undermines the accuracy of the decennial Census, and is in fact
inconsistent with the Bureau’s current and historical application of
the residence rule. We hope that the facts we present in this letter
will round out the Bureau’s research on the matter and lead to a
decision to enumerate incarcerated persons at their home
addresses, which will result in a much more accurate Census.

Treating a prison as a “usual residence” reflects a
fundamental misunderstanding of the nature of incarceration.
The critical issue is that while a prison itself seems permanent,
the people located there on any given day are not. We will
discuss these facts in some depth and then contrast how the Census
Bureau treats incarcerated people with other populations who may
eat and sleep in one location but who are rightly considered
residents of other locations. The Bureau’s misapplication of the
residence rule to incarcerated people skews our democracy through
prison gerrymandering, disproportionately impacting our already-
underserved minority communities and undermining the accuracy
of the Census. The Prison Policy Initiative has been working to end
this prison gerrymandering for 15 years. Based on the facts we
present here, the Bureau should count incarcerated people at home
in the 2020 Census.

! The Bureau has shifted from using the term “rule” to “criteria” between the time it
published its 2015 and 2016 Federal Register notices regarding the rule/criteria for the
2020 Census; in this comment we use the terms interchangeably.

1of 18
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1. Most incarcerated people do not in fact eat and sleep “most
of the time” at the correctional facility where they happen to
be located on Census Day

The Census Bureau proposes to conclude that the prison cell
where a person is located on Census Day is their usual
residence, in other words, that is where they eat and sleep most of
the time. But such a conclusion ignores the realities of
incarceration in our country.

There are two principal groups of incarcerated people: people
confined in local jails and people confined in state or federal
prisons.

People in Jails

People confined in jails account for about a third” of
incarcerated people. Most are awaiting trial; the rest are serving
short sentences of typically no more than a year.

The average time served in local jails is 23 days.” There is no
national figure on the median time served in jails, but it is likely far
shorter given that many people spend only hours or a few days in
jail. County level data” confirms this:

? For a helpful overview of the different types of correctional systems in this country
along with their respective sizes, see Peter Wagner and Bernadette Rabuy, Mass
Incarceration: The Whole Pie 2016, Prison Policy Initiative at
http://www.prisonpolicy.org/reports/pie2016.html

? Vera Institute of Justice, p.10, “Incarceration’s Front Door: The Misuse of Jails in
America” (2015), available at, https://www.vera.org/publications/incarcerations-front-
door-the-misuse-of-jails-in-america and Bureau of Justice Statistics, Table 9, “Census of
Jails: Population Changes, 1999 — 20137 (2015), available at,
http://www.bis.gov/content/pub/pdficipc9913.pdf

* Numbers are left blank for each specific calculation that is unavailable in the county’s
data. Allegheny County, PA: The Allegheny County Department of Human Services,
p-11, “Changing Trends: An Analysis of the Allegheny County Jail Population” (2014),
available at http://acdhs.barkandbyte.info/wp-content/uploads/2016/06/Changing-Trends-
An-Analysis-of-theACJ-Population-FINAL.pdf ; Cook County, IL: p.7, “Population
Dynamics and the Characteristics of Inmates in the Cook County Jail” (2012), available
at

http://ecommons.luc.edu/cgi/viewcontent.cei?article=1000&context=criminaljustice facp
ubs ; Grafton County, NH: Policy Research Shop, Nelson A. Rockefeller Center at
Dartmouth College, p.11, “PRS Policy Brief 1415-10, The Corrections System in New
Hampshire: State and County Operations and Expenditures”, (2015) available at
https:/rockefeller. dartmouth.edw/sites/rocketeller. drupalmulti-
prod.dartmouth.edw/files/prs_brief 1415-10.pdf ; King County, WA: BERK, p.13, “Final
Report: Analysis of Statewide Adult Correctional Needs and Costs” (2014), available at
http://www.ofm.wa.gov/reports/Correctional Needs and Costs Studv2014.pdf;
Multnomah County, OR: Multnomah County Sheriff’s Office, p.12, “Monthly Jail
Report, July 20167 (2016), available at https://www.mcso.us/profiles/pdf/jail stats.pdf ;
New York City, NY, Kaba et al. p.1, “Disparities in Mental Health Referral and
Diagnosis in the New York City Jail Mental Health Service”, American Journal of Public
Health, (2015), available at http://www.cochs.org/files/mental-health/menatl-health-

disparities.pdf.

20f18
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County Average | Median | Mode
(days) | (days) | (days)

Allegheny County, PA 60 10

Cook County, IL 54 12

Grafton County, NH 6

King County, WA 21 2 1

Multnomah County, OR 2

New York City, NY 9

Similarly, the American Jail Association asserts that “75% of
people who come in the jails in this country are normally released
within the first 72 hours.”

According to John Clark, a jails expert at the Pretrial Justice
Institute, there are two main causes of the difference in the length
of stay reported by jails (for example, compare King and
Allegheny in the chart above): 1) some of the variation among jails
is the result of policing, judicial and correctional policy, and 2)
some jails do not include people who spend only a few hours in the
jail in their admission figures. But whether one uses the 23-day
estimated average, or the more relevant ° 2-12 day median figures,
it is clear that a jail cell is not a usual residence.”

People in Prisons

The traditional line between prisons and jails is that prisons are
for sentences of at least a year. But the reality of incarceration is
that this population’s presence in particular prisons is often more
temporary and transient than that official distinction with jails
implies. First, the majority of people released from state prisons in
2014 served less than a year.® And most people in state prisons do

3 Testimony of Vice President of the American Jail Association, Assistant Sheriff Mitch
Lucas, Workshop of Reforming Inmate Calling Services Rates — July 10, 2013, video
available at (statement is around the 3:53:40 mark):
https:/www.youtube.com/watch?feature=player detailpage&v=zBflganiF1s - t=14020s

® We note that Census Bureau staff at the July Quarterly Program Management Review
repeatedly referred to statistics about time served in various kinds of correctional
facilities in terms of averages. We believe that where available, the median is a more
appropriate figure to use because it more accurately reflects the reality of the typical
incarcerated person; averages are significantly distorted by the very small number of
incarcerated people who are serving very long sentences.

7 This reality is no doubt why the Census Bureau intended to count the jail population at
home in the 1990 Census. See Charles D. Jones, Enumeration and Residence Rules for
the 1990 Census, 1990 Decennial Policy Memorandum No. 12, October 15, 1987
available at http://www.prisonpolicy.org/scans/Census 1990 Policy Memo No 12.pdf.
We do not know why the Bureau reversed this decision before the 1990 Census.

¥ Analysis by Peter Wagner of the National Corrections Reporting Program, D$3: Prison
Releases, public-use dataset of time served by inmates released from state prisons in
2014. 53.8% served less than one year, 20.2% served 1-1.9 years, 17.3% served 2-4.9
years, 5.6% served 5-9.9 years and 3.1% served 10 years or more. Of course, the people

30of 18
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not stay in any given facility for long. Incarcerated people are
transferred frequently between facilities, at the discretion of the
administration. Nearly 75% of incarcerated people are moved
between facilities before they go back home.’

The operative fact is that people found in state or federal
prisons on Census Day will not have been at that facility for very
long, and will in all likelihood leave it soon. In fact, 30% of people
in federal and state prisons have been at the current facility for less
than six months. Half have been there for under a year.'’

Looking at this from another angle, the length of stay at a given
facility for a typical incarcerated person will vary somewhat from
state to state, but it is a typically very short period. While most
states do not routinely publish this data, we were able to obtain it
for a few states. In Georgia the median length of stay is 9
months''; and in New York it is 7.1 months.'? In Indiana and
Massachusetts, in most of the correctional facilities, the stay at that
particular facility was less than a year, and in a third of the
facilities in each state, the length of stay was less than 6 months."
We understand that the Bureau has received a comment letter from
the Vera Institute of Justice reporting a similar finding for
Washington, Oregon and Nebraska.

The frequent transfer between facilities, combined with the
relatively short total time away from the individual’s real home,

found in a prison on a given day are serving longer sentences than people released in a
given year, but the difference is small; even among people who are still incarcerated,
almost half have been incarcerated for less than two years. (Of people incarcerated in
state prisons on December 31, 2014, 30.9% had served under 1 year, 16.7% had served
between 1 and 1.9 years, 22.2% had served 2 to 4.9 years, 14.4% served 5 to 9.9 years,
and 15.8% having served at least 10 years. Source: Analysis by Peter Wagner of the
National Corrections Reporting Program, DS4: Year-End Population.)

? Bureau of Justice Statistics, p. 20 Sexual Victimization Reported by Former State
Prisoners, 2008, (“During their period of incarceration, inmates typically served time in
more than one facility.” “Three-quarters of former inmates had served time in more than
one prison facility; nearly 1 in 8 had served time in 5 or more prison facilities before their
release”), available at http:/www.bjs. gov/content/pub/pdf/svrfsp08.pdf

1% Email from Allen Beck to Peter Wagner, July 20, 2016. Dr. Beck’s figures were based
on the National Inmate Survey 2011-12 data collection in state and federal prisons.

" Georgia Department of Corrections, Inmate Statistical Profile: All Active Inmates, p.
35 and 39, available at

http://www.dcor.state. ga.us/sites/all/themes/gdc/pdf/Profile_all_inmates 2016_06.pdf.
12 State of New York Department of Correctional Services, HUB SYSTEM:

Profile of Inmate Population Under Custody on January 1, 2008, pp 36-38, available at
http://www.doccs.ny.gov/Research/Reports/2008/Hub Report 2008.pdf .

1 Tn both Indiana and Massachusetts, time served at current facility is only available at
the more granular level of individual facilities and was not available to us system wide.
The data we received upon request from Indiana is available at
http://'www.prisonpolicy.org/scans/Indiana Facility LOS_CY2015.pdf. The
Massachusetts data was prepared by Jessica Simes, a Research Intern at the
Massachusetts Department of Correction in August 2011 and is available at
http://scholar harvard.edu/files/jsimes/files/simes-los201 1 -brief. pdf
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makes it impossible to conclude that the facility where someone is
incarcerated in on Census Day should be considered that person’s
usual residence, especially when compared to their home address.

Apart from how short a time any given person spends at any
given facility, the total length of individual sentences of persons in
state prisons is much shorter than is routinely assumed. Almost
half of the people incarcerated at year end in 2014 had been in
state prison for less than two years."* And this population may be
home quite soon as the median time served in state prison between
the start of incarceration and first release is 16 months and the
average is 29 months."

The court in Davidson v. City of Cranston'® summarized the
reality of residence for people incarcerated in both prisons and jails
in one representative fact about the incredible churn through
Rhode Island’s combined state prison and jail system (ACI):

“[TThe median length of stay for those serving a sentence at
the ACl is 99 days. The median stay for those awaiting trial
is three days.”"’

The Bureau’s conclusion that the facility at which a person is
detained on Census Day is their usual residence is thus
unsupported by the facts on the ground and the factual realities of
modern correctional systems.

2. Determining the true home residence of incarcerated
persons: the Census Bureau’s reliance on community ties in
applying the residence rule compels it to count incarcerated
people at home

If the prison where people happen to be located on Census Day
is not their usual residence, then the question becomes: Do they
have a usual residence elsewhere? What we do know for sure is
this: While incarcerated people lack a permanent residence
anywhere within the correctional system, they do maintain a usual
residence at their home.

4 Almost a third (30.9%) have been incarcerated for less than a year and almost half
(47.6%) have been incarcerated for less than two years. (National Corrections Reporting
Program, public-use dataset DS4: Year-End Population, reporting time served in state
prisons since incarcerated as of December 31, 2014.)

15 National Corrections Reporting Program: Time Served In State Prison, By Offense,
Release Type, Sex, And Race, 2009 Table 8 available at
http://www.bis.gov/content/data/ncrpt09.zip

15 The City of Cranston used Census data for redistricting its City Council and School
Committee following the 2010 Census and in so doing, allocated the entire incarcerated
population of Rhode Island’s Adult Correctional Institutions (ACI) as “residents” of one
ward of the City.

Y7 Davidson v. City of Cranston, p.3 Memorandum and Order (May 24,2016), (USDC
Docket 1:14-cv-00091 D. Rhode Island)
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It is evident from the Bureau’s application of the usual
residence rule to different living situations that the Bureau factors
in not just time at a location, but a person’s enduring family and
community ties to a location, in determining his or her usual
residence. In proposing to count incarcerated people at the
location of the facility, the Bureau weighs the length of time
incarcerated people spend away from home too heavily and
ignores very real family and community ties. Other similarly-
situated people are counted at home, while incarcerated people are
strangely singled out to be counted in the wrong place.

Even if a person who is incarcerated happens to spend most of
the year, or decade even, at the facility where they happen to be on
Census Day (which is decidedly not the case for vast numbers of
incarcerated persons), counting them at home would be consistent
with the way the Bureau applies the residence rules to people in
other situations. Much like other people away from home on
Census Day, a person who is incarcerated will, under ordinary
circumstances, return home.'® As we will explain, the Census
considers other factors for other groups in deciding where
someone’s residence is, and should do the same for people who are
incarcerated.

Boarding school students'’

As the Bureau explained in its June 2016 notice, “The Census
Bureau has historically counted boarding school students at their
parental home, and has determined that it will continue doing so
because of the students’ age and dependency on their parents, and
the likelihood that they would return to their parents’ residence
when they are not attending their boarding school (e.g., weekends,
summer/winter breaks, and when they stop attending the
school).”® The Bureau should consider that similar familial ties

'8 A study conducted by the Brennan Center for Justice at NYU School of Law found that
people overwhelmingly went home upon release. The conclusion was based on
“interviews with criminal justice officials and data users of wide-ranging expertise”
mcluding “Jim Austin, JFA Institute; Allen Beck, Bureau of Justice Statistics; Jim Beck,
U.S. Parole Commission; Eric Cadora, Justice Mapping Center; William Cooper,
FairData 2000; Ryan King, The Sentencing Project; Jeremy Travis, John Jay College;
Bruce Western, Princeton University; and Reggie Wilkinson, Ohio Department of
Rehabilitation and Correction”, as well as a review of various states’ Department of
Corrections procedures, (“Home ™ in 2010: A Report on the Feasibility of Enumerating
People in Prison at their Home Addresses in the Next Census, available at
https://www.brennancenter.org/sites/default/files/legacy/d/download file 36223.pdD)

1 To answer the inevitable question about distinguishing boarding school students and
incarcerated people from college students: even college students living on campus are
counted i their dorms not by virtue of being found in a group quarter on Census Day, but
by the application of the criteria discussed in this section. That is exactly how college
students living in off-campus housing are counted too — where they live.

2 proposed 2020 Census Residence Criteria and Residence Sitnations, 81 FR
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bring incarcerated people back to their home after incarceration.
Incarcerated people similarly depend on family members for
financial support.”' And in fact, incarcerated people are far more
likely to return home** than boarding students, most of whom
move on to college within a few short months after graduation.”

Based on the factors that the Census Bureau has identified as
being significant, the living situations of boarding school students
and incarcerated people are starkly similar. We are concerned that
the Bureau’s current lack of explanation for how it applies the
residence rule differently to incarcerated people may be attributed
to a double standard, given the fact that incarcerated people are
generally poorer, and more likely to be people of color.

Deployed military

The Bureau recently proposed to change the way it counts
deployed military to reflect the fact that even though they are
deployed into locations away from home for long periods of time
(as long as 15 months at a time during the surge in Iraq),** they

42577, 42580 (June 30, 2016)

M Incarcerated people are poor before they go to prison (with a median annual income of
$19,185 prior to incarceration) and make little to no wages while they are incarcerated.
As aresult, they rely heavily on their families to meet the costs of incarceration. One
study surveyed 368 family members in 60 cities nationwide and found that almost half of
the families surveyed had trouble meeting basic food (49%) and housing (48%) needs
because of the financial costs associated with having an incarcerated loved one. Beyond
paying for lingering court fees, and the cost of phone calls to stay in touch, families bear
most of the cost of basic necessities that incarcerated people need to purchase through
commissaries, which alone amounts to $1.6 billion each year. (For the pre-incarceration
incomes of incarcerated people, see Bernadette Rabuy and Daniel Kopf, Prisons of
Poverty: Uncovering the pre-incarceration incomes of the imprisoned, Prison Policy
Initiative, July 2015, available at http://www.prisonpolicy.org/reports/income.html , for
the wages of incarcerated people, see Peter Wagner, The Prison Index, Prison Policy
Initiative, April 2003, at fn 531 available at

htip://www .prisonpolicy.org/prisonindex/prisonlabor html#line531 | for the size of the
prison commissary market, see Stephen Raher, Prison commissary giants prepare to
merge, Prison Policy Initiative, July 5, 2016 available at

http://’www prisonpolicy.org/blog/2016/07/05/commissary-merger/ , and for the burden
on families see Who Pays: The True Cost of Incarceration on Families, by Ella Baker
Center, Forward Together and Research Action Design, September 2015, available at
http://ellabakercenter.org/sites/default/files/downloads/who-pays.pdf .

22 Brennan Center for Justice at NYU School of Law, “Home” in 2010: A Report on the
Feasibility of Enumerating People in Prison at their Home Addresses in the Next Census,
available at

https://www.brennancenter.org/sites/default/files/legacy/d/download file 36223 .pdf

2 LatinoJustice PRLDEF, August 22, 2016, p.4, Comment on the 2020 Decennial Census
Residence Criteria and Residence Situations.

* Currently, the typical deployment is 9 months, but that has varied over time. Between
September 2001 and December 2010, the average was 7.7 months. In 2007, during the
surge in Iraq, deployments were 15 months, and this was reduced to 12 months in 2008,
and to 9 months in 2011. See Assessment of Readjustment Needs of Veterans, Service
Members, and Their Families Committee on the Assessment of the Readjustment Needs
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should still be counted at home, reasoning that: “Personnel
stationed or assigned overseas generally remain overseas for longer
periods of time, and often do not return to the previous stateside
location from which they left. Therefore, counting deployed
personnel at their usual residence in the United States follows the
standard interpretation of the residence criteria to count people at
their usual residence if they are temporarily away for work
purposes.” Following this same logic, people who are
incarcerated in a correctional facility on Census Day should be
counted at home, where they typically return after a short period of
incarceration.

Visitors

Despite having some interactions with the community they are
temporarily visiting, visitors are counted at home, where they have
strong community ties. Incarcerated people have similarly strong
community ties to their usual residence, but have no ties
whatsoever to the location where they are incarcerated. Yet for
some reason, the Bureau’s proposed rule counts incarcerated
people at their temporary location where they have no family or
community ties.

Todd Breitbart, a redistricting expert, contrasted these
comparable populations in his 2015 comment to the Census
Bureau:*°

of Military Personnel, Veterans, and Their Families; Board on the Health of Select
Populations; Institute of Medicine. Academies Press (US); 2013 Mar 12, available at:
http://www.ncbi.nlm.nih. gov/books/NBK206861/; U.S. Is Extending Tours of Army,
available at http:/www.nytimes.com/2007/04/12/world/middleeast/1 2military.html ;

President Bush Announces Shorter Deployments, available at
hitps://www.army.mil/article/8416/President Bush Announces Shorter Deployments/ ;
and Army to reduce deployment time in war zone to 9 months, available at
http://www.cnn.com/2011/US/08/05/army.afghan.deployment/ . For historical
comparison, the deployment period during the Vietnam War (1955-1975) was 12 months,
during the Korean War (1950-1953) a tour of duty was nine to 12 months for combat
troops and 18 months for rear-echelon troops, and during World War II (1939-1945) US
troops served overseas for an average of 16 months. See U.S. Forces Out of Vietnam;
Hanoi Frees the Last P.O.W., available at
http://www.nytimes.conv/learning/general/onthisday/big/0329 html - article ; Korea’s
‘Invisible Veterans’ Return to an Ambivalent America, available at

http://www koreanwar-educator.org/topics/viw/p koreas invisible veterans.htm ; and
the National WWII Museum’s By the Numbers: The US Military, available at
http://www.nationalww2museum.org/learn/education/for-students/ww2-history/ww2-by-
the-numbers/us-militarv.html .

% Proposed 2020 Census Residence Criteria and Residence Situations, 81 FR

42577, 42579 (June 30, 2016).

% Todd A. Breitbart, July 18, 2015, Comment on the 2020 Decennial Census Residence
Rule and Residence Situations, Docket No. 150409353-5353-01
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Visitors “are at their Census Day location voluntarily”,
prisoners are not.

Visitors “are part of the social and economic fabric of
the communities where they temporarily reside: walking
freely in the streets, using the roads and public transit,
frequenting restaurants, visiting parks, attending sports
events, museums, theatres, etc., and free to participate in
politics and other aspects of civic life”, prisoners are not.

Visitors “use public services financed by local taxes:
roads, public transport, police, ambulances and emergency
rooms, building code enforcement, restaurant inspections,
etc.”, prisoners do not.

Visitors “pay local taxes: sales taxes, for both groups;
hotel occupancy taxes and, indirectly, real estate taxes, for
travelers”, prisoners do not.

The same logic that leads the Census Bureau to conclude that
visitors should be counted at home requires it to count
incarcerated people at home as well.

Under the proposed residence rules, if a New Englander were
to go down to Florida for several months to avoid winter weather,
he would still be counted at home in the Northeast and not in the
South. Snowbirds are not considered residents of Florida even
though they have purposefully sought to live there, they eat there
and sleep there, and they partake of activities afforded to residents
of the communities to which they flock. By contrast, the Bureau
proposes that the facility to which a correctional administrator has
assigned an incarcerated person is that person’s residence, despite
the fact that the incarcerated person often has no choice in the
matter. On length of stay alone, incarcerated people and Snowbirds
are nearly indistinguishable. Again, we reluctantly point out that
this disparity in treatment appears to afford different treatment to
groups that disproportionately come from communities of color as
compared to other groups.

Other people obligated to be away from home

Other people who are required to be away from home so much
that their home stops being the place they eat and sleep most of the
time are still counted at home.

In their 2006 book on the residence rules, the National
Research Council explained how the Bureau counts people who
are away from home for work: “Consider the long haul truck
driver. Perhaps he (or she) is on the road 200 or more days a year.
Yet he has a family and maintains a household at some fixed
location. He and his family regard him as a member of this
household, and it would seem to be a mistake not to classify this
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person as a member of his household. ... In such cases, it would
seem desirable to classify these persons as residents of their
home—wherever they might specify it to be—even though they do
not spend a large share of the time there.””’

And indeed the Census Bureau does count people in these
situations as residents of their home address. Similar logic is
applied to Members of Congress who spend most of their time in
DC.

The Bureau has used this approach to count people obligated to
be away from home on Census Day since the very first Census,
where “[f]or example, during the 36-week enumeration period of
the 1790 census, President George Washington spent 16 weeks
traveling through the States, 15 weeks at the seat of Government,
and only 10 weeks at his home in Mount Vernon. He was,
however, counted as a resident of Virginia.”*® A more uniform,
consistent, and nondiscriminatory application of the residence rule
would similarly count incarcerated people — many of whom are
regarded by their family members as members of their household —
at home.

The Bureau’s acknowledgment of community ties in residence
situations mirrors customary definitions of residence

While definitions of residence can differ for varying purposes,
it is worth noting that the Census Bureau’s proposed application of
its “usual residence” rule to incarcerated people is at odds with
how other government bodies approach residence for nearly all
other purposes. These other governmental purposes range from
determining residence for diversity jurisdiction in federal courts
(being incarcerated across state lines doesn’t count as residing
across state lines), to where a person’s children can go to school
(not welcome in the district where their parent is incarcerated), and
arguably most relevant to the main use of the Census, to where a
person is considered to reside for voting and election purposes (in
their home district).”

2 National Research Council of the National Academies, p-123. Only Once, and in the
Right Place: Residence Rules in the Decennial Census (2006)( internal quotations and
citations omitted).

% Franklin v Massachusetrs, (91-1502), 505 U.S. 788 (1992) available at
https:/www.law.comell.edu/supct/htmi/91-1502. 70 .html

¥ Professor Justin Levitt (currently on leave from Loyola Law School, serving as a
Deputy Assistant Attorney General in the Civil Rights Division of the U.S. Department
of Justice), Comment to the Census Bureau c¢121 (2015), n 4, available at
https:/www.census.gov/content/dam/Census/programs-surveys/decennial/2020-

census/2015-12118 FRN_Comments.pdf, : “See ALASKA STAT. § 15.05.020; ARIZ.
CONST. art. VIIL, § 3; CAL. CONST. art. II, § 4, COLO. CONST. art. VII, § 4; CONN.
GEN. STAT. ANN. §§ 9-14, 9-40a(a); HAW. REV. STAT. § 11-13(5); IDAHO CODE
ANN. § 34-405; KAN. STAT. ANN. § 11-205(f); ME. REV. STAT. ANN. tit. 21-A, §
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In sum, almost every other governmental body that has
contemplated whether a prison cell can be defined as a person’s
“residence” has undoubtedly concluded that it cannot. The Census
Bureau’s current application of the usual residence rule to
incarcerated persons is thus out of step with the how this nation
views itself.

3. The Census Bureau’s two proposals for special data
products are helpful but are inadequate in ways the Bureau
may not be aware of.

We applaud the Bureau for proposing two changes in how it
will publish redistricting data. The Bureau proposes to add the
group quarters data to the PL94-171 redistricting data. This is the
natural extension of the Bureau’s work releasing the Advance
Group Quarters Summary File in 2011, and this change was a
consensus recommendation by the state redistricting officials at the
National Conference of State Legislators.”® As the Bureau knows,
being able to identify prison populations in the redistricting data is
a critical prerequisite for both rural counties that wish to remove
prison populations when redistricting and for state officials that
wish to use their own data to reallocate incarcerated people to their
home addresses.

For the 2000 cycle, this critical data was available within
Summary File 1, which made it available too late for most
jurisdictions. For 2010, the Bureau agreed to produce this data as
soon as possible after the PL redistricting data, and the Bureau
made this data available nationwide on April 20, 2011. This data
was very helpful, although some jurisdictions did not discover the
special product in time, and for many others the data was available
too late. For 2020, the Bureau proposes to “incorporate similar
group quarters information in the standard Redistricting Data (Pub.
L. 94-171) Summary File for 2020 to be released during the

112(14); MICH. COMP. L. § 168.11(2); MINN. CONST. art. VII, § 2; MISS. CODE
ANN. § 47-1-63; MO. CONST. art. VIII, § 6, MONT. CODE ANN. § 13-1-112(2); N.C.
GEN. STAT. ANN. § 153A-257(a)(2); NEV. CONST. art. I, § 2; N.H. REV. STAT. §
654:2; N.M. STAT. ANN. § 1-1-7(D); N.Y. CONST. art. I, § 4; OR. CONST. art. I1, §
4; 25 PA. STAT. § 2813; RI1. GEN. LAWS § 17-1-3.1(a)(2); TENN. CODE ANN. § 2-2-
122(7); TEX. ELEC. CODE ANN. § 1.105(e); UTAH CODE ANN. § 20A-2-
105(3)(c)(iit); VT. STAT. ANN. tit. 17, § 2122(a); WASH. CONST. art. VI, § 4; WYO.
STAT. ANN. § 22-1-102(a)(xxx)(B)(II). See generally Dale E. Ho, Captive
Constituents: Prison-Based Gerrymandering and the Current Redistricting Cycle, 22
STAN. L. & POL’Y REV. 355, 366-67 (2011) (reviewing residency standards).”

* Catherine McCully, Designing Public Law (P.L.) 94-171 Redistricting Data for the
Year 2020 Census: The View from the States, available at
http://www.census.gov/content/dam/Census/library/publications/2014/rdo/pl94-171.pdf
31 Proposed 2020 Census Residence Criteria and Residence Situations, 81 FR

42577, 42578-42579 (June 30, 2016).
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period from January to March 2021. This subtle change will be
very beneficial to redistricting authorities in state and local
governments and we commend the Bureau for this proposal.

The Bureau also proposes to, upon request and submission of
the relevant data, produce for states a special file for use in state
redistricting that counts incarcerated people at home. In essence,
however, the Bureau is refusing to end prison gerrymandering.
This proposal continues to shift responsibility to the states by
offering to serve as a mere data processor if the state governments
are able to collect the necessary data. Had this procedure existed in
2010, Delaware would likely have been able to implement its law
ending prison gerrymandering.

In our view, this proposal will have a severely limited
usefulness for state legislatures and be entirely unable to meet the
needs of county and municipal redistricting officials.

The details remain to be announced, and while this is likely to
be a helpful service, it is severely limited and hobbled by its
skewed dependence on the political will of states, and worse,
retaining a state-by-state ad hoc standard for redistricting data that
leaves the needs of county and municipal redistricting officials out
in the cold.

We believe, on factual, practical, and legal grounds, that the
Bureau is incorrect in asserting that it can cede all responsibility
for producing useful redistricting data to state governments.
Specifically:

e Many county, municipal, school board and other local

governments that want to use this alternative data product
will be denied it if their state does not fully participate in a
timely fashion with the Bureau’s data requirements.

e State governments will not be able to collect home address
information from Bureau of Prisons facilities in that state or
in other states.”

e Some states are legally precluded from taking advantage of
such a special tabulation. Perhaps as many as 16 states are
prohibited by their state constitutions from using anything

32 Qee, for example, the concerns expressed in the 2015 comments of Daniel Jenkins (a
resident of prison-hosting Franklin County New York available at
http://'www.prisonersofthecensus.org/letters/Daniel Jenking FRN letter.pdf), Todd
Breitbart (retired New York State redistricting expert, available at
http://www.prisonersofthecensus.org/letters/Todd Breitbart comment letter.pdf), and
raised in the D&mos report by Erika Wood (available at
http://www.prisonersofthecensus.org/letters/Demos_Census FRN Comment_attachment
.pdf) which addressed the fact that the New York legislation did not seek to collect home
addresses from the Bureau of Prisons and that Maryland Department of Planning’s efforts
to collect this data for implementation of that state’s law were rebuffed by the Bureau of
Prisons. Only the Federal government can solve this problem.
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other than the official Census data to draw districts.
Massachusetts is one of those states, and the Co-Chairs of
the Massachusetts Special Joint Committee on Redistricting
noted that prison gerrymandering was a significant problem
they faced when they drew new electoral district lines after
the 2010 Census concluding that: “The tabulation of
prisoners should be at the forefront of Bureau priorities in
evaluating and adjusting how the 2020 U.S. Census will be
conducted...” and that “the way prisoners are currently
counted does a disservice to the state and should be
changed.””” Based on those findings, the Massachusetts
legislature sent a resolution to the Bureau urging it to count
incarcerated people at home.**
The Census Bureau is not only the best-suited agency to end
prison gerrymandering, it is the only agency that can provide a
uniform, nondiscriminatory, national solution.

4. The inaccuracies in the Census Bureau’s data have serious
repercussions

The state and federal prison population stands at about 1.56
million, a population larger than 12 of our smallest U.S. states. Just
as misplacing all of Idaho’s population would have a major impact
on the accuracy of the Census, so does tabulating people
incarcerated in prisons in the wrong locations.

Prison Gerrymandering

To maintain equal representation and conform to the
constitutional requirements of “one person one vote”, regular
population-based redistricting is required at the state and local
level. The Census Bureau has become the data source for
redistricting because it has the ability to provide accurate data
down to the block level.

But it is precisely this need — accurate block level data — that
is most dramatically undermined by the Bureau’s current and
proposed application of the residence rules which counts
incarcerated people as if they were residents of the facility they
happen to be in on Census Day.

Most people in the country are harmed by prison
gerrymandering to one extent or another. In Rhode Island, for

3 Report from the Chairs of the Special Joint Committee on Redistricting (2012),
available at hitps://malegislature. gov/District/FinalReport

* The Massachusetts General Court, Resolution: Urging the Census Bureau to provide
redistricting data that counts prisoners in a manner consistent with the principles of “one
person, one vote. "(2014) available at
http://www.prisonersofthecensus.org/resolutions/MA-resolution-081414.pdf
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example, when we tallied up all the people who suffer from prison
gerrymandering on the state level with senate and house elections,
as well as on the local level in municipal elections, we found that
only 112 Rhode Islanders — 0.011% of the state — fully benefit
from counting incarcerated people in the wrong place.”

These results are significant: seven New York state senate
districts drawn after the 2000 Census met minimum population
requirements only because they used prison populations as
padding’®; four of the senators from these districts controlled the
powerful Codes Committee where they opposed reforming the
state’s draconian Rockefeller drug laws that boosted the state’s
prison population.”’

Disproportionate Harm to Minority Communities

Worst of all, counting incarcerated people in the wrong place
creates the greatest inaccuracies in Census data for historically
marginalized minority communities of color.

Our analysis of 2010 Census data shows that Blacks are
incarcerated at 5 times the rate of non-Hispanic Whites, and
Latinos are incarcerated at a rate almost two times higher than non-
Hispanic Whites.”® Within those disparities are greater disparities
by age and gender. For example, the incarceration rate for Black
men aged 25-29 peaked in 2001 when a shocking 13% of Black
men of those ages were incarcerated in federal and state prisons or
local jails. By contrast, that same year, only 0.04% of white
women aged 45-55 were incarcerated.>

These disproportionate incarceration rates, coupled with the
enduring and troubling trend of building prisons in communities
that bear little demographic resemblance to the people they
confine, create a false picture of our population at best, and risk
retrenching systemic racially discriminatory outcomes at worst.
For example, we found 161 counties where incarcerated Blacks

33 Peter Wagner and Leah Sakala, Prison gerrymandering hurts the 99.989% (May 1,
2014), available at http.//www.prisonersofthecensus.org/news/2014/05/01/ri-percent/

36 Peter Wagner, Importing Constituents: Prisoners and Political Clout in New York,
Prison Policy Initiative (May 20, 2002),
http://www.prisonpolicy.org/importing/importing.html.

37 Peter Wagner, Locked Up, But Still Counted: How Prison Populations Distort
Democracy, (Sept. 5, 2008),
http://www.prisonersofthecensus.org/news/2008/09/05/stillcounted/.

3% L eah Sakala, Breaking Down Mass Incarceration in the 2010 Census: State-by-State
Incarceration Rates by Race/Ethnicity, Prison Policy Initiative, May 28, 2014 available at
http://’www prisonpolicy.org/reports/rates. html

¥ys. Department of Justice, Bureau of Justice Statistics, Prison and Jail Inmates at
Midyear, 2001, NCJ 191702 (Washington, DC: U.S. Department of Justice, 2002), Table
15.
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outnumber free Blacks, and 20 counties where incarcerated Latinos
outnumber free Latinos.*’

These maccuracies not only permeate the Bureau’s data, they
taint it. Their impact is clear in the redistricting context: in the
2000 Census, virtually all — 98% — of New York State’s prison
cells were located in state senate districts that were
disproportionately White, diluting the votes of Black and Latino
voters."" Similarly, in Connecticut, 75% of the state’s prison cells
were in state house districts that were disproportionately White. **

In Somerset County Maryland, these inaccuracies in the
Bureau’s data made it impossible for the residents of an African-
American opportunity district to actually elect the candidate of
their choice because the county counted people incarcerated in the
district as if they were voting in that district. An effective African-
American opportunity district could have been drawn if the prison
population had not been included in the population count.” The
Bureau’s inconsistent application of the residence rules to
incarcerated people directly curtails the voting rights of people of
color.

Conclusion: The Risks of Inaction

Over the last few decades, the Supreme Court’s requirements
for equal representation have created a need for more precise
redistricting data. And the needs of redistricting bodies now

0 peter Wagner and Daniel Kopf, The Racial Geography of Mass Incarceration (July,
2015), available at http://www.prisonpolicy.org/racialgeography/

* Peter Wagner, 98% of New York’s Prison Cells Are in Disproportionately White Senate
Districts, (Jan.17, 2005), hitp://www.prisonersofthecensus.org/news/2005/01/17/white-
senate-districts/.

2 Ending Prison-Based Gerrymandering Would Aid the Afvican-American and Latino
Vote in Connecticut, (Nov. 17, 2010),
http://www.prisonersofthecensus.org/factsheets/ct/CT AfricanAmericans Latinos.pdf.
 Somerset County, which until 2010 had never elected an African-American to county
government, settled a voting rights act lawsuit in the 1980s by agreeing to create one
district where African-Americans could elect the candidate of their choice. Unfortunately,
a prison was built and the 1990 Census was taken shortly after the first election, leaving a
small African-American vote-eligible population in the district. This made it difficult for
residents of the district to field strong candidates and for voters to elect an African-
American Commissioner. (Brief of the Howard University School of Law Civil Rights
Clinic et al. as Amici Curiae Supporting Respondents at 8-9, Fletcher v. Lamone, No.
RWT-11¢v3220 (D. Md. Dec. 23, 2011) (citing “Maryland Bill” Podcast Episode #2,
(May 27, 2010), http://www.prisonersofthecensus.org/mews/2010/05/27/podcast2/; Our
View: Fairer Election Districts Ahead, Daily Times, Apr. 5, 2010,
http://www.prisonpolicv.org/news/Delmarva Daily Times MD 4 5 10.pdf; ACLU of
Maryland & Somerset County NAACP, Semper Eadem: “Always the Same”? (2009),
available at hitp//www.aclu-md.org/uploaded files/0000/0348/finalreportwapp.pdf.),
available at

http://'www.prisonersofthecensus.org/fletcher/Final Fletcher amicus with affidavit and

service.pdf.)
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require a level of accuracy that necessitates counting incarcerated
people at home rather than where they are incarcerated.

The Bureau’s residence criteria require it to count incarcerated
people at home, and this conclusion is not only in accordance with
public opinion,** legislative opinion,* and the federal judiciary; it
is logically consistent, common sense, and safeguards the Census
against participating in or importing racially discriminatory
outcomes into the enumeration process itself.

The US District Court in Florida summarized its conclusion in
this way:

Defendants argue vigorously that excluding the JCI inmates
from the population base for districting purposes would be
“arbitrary.” The opposite is true—including them in the
population base is arbitrary. The inmates at JCI, unlike
aliens, children, etc. living in Jefferson County, are not
meaningfully affected by the decisions of the Boards. To
say they are “constituents” of the Board representatives
from District 3 is to diminish the term constituent. To treat
the inmates the same as actual constituents makes no sense
under any theory of one person, one vote, and indeed under
any theory of representative democracy. Furthermore, such
treatment greatly dilutes the voting and representational

* A 2001 Quinnipiac University poll found that New York State “voters say 60 — 25
percent that prison inmates should be counted as residents of their home districts, not of
where they’re imprisoned. Republican and upstate voters support counting inmates in
their homes, not their prisons.” Quinnipiac University Poll Press Release, August 11,
2011, available at http://www.prisonpolicy.org/scans/QuinnipiacPoll.pdf . On this latter
point that the call for reform is supported not just by urban people but by a majority of
the people who live outside high incarceration areas, see also the November 6, 2013 letter
from Peter Wagner to Director John Thompson and its 108-page attachment containing
“a collection of news articles and editorials, plus two letters to Director Kincannon and
several affidavits, that speak directly to the concerns that people who live outside of the
nation’s large cities have regarding the Census Bureau’s current method of tabulating
incarcerated people. The opinions range from concern about electoral inequities that
result, to frustration with the difficulties devising a solution, to assigning responsibility
for the problem.” (The letter is available at
http://static.prisonersofthecensus.org/letters/Wagner to Director Thompson-2013-Nov-
06.pdf and its attachments are at

http://www.prisonersofthecensus.org/letters/Wagner to Director Thompson-2013-Nov-
06_Attachments.pdf.) Finally, we note that 96% of the 162 comments relating to where
incarcerated people are counted in the Census that the Bureau received in response to its
2015 Federal Register notice were supportive of counting incarcerated people at home.
4 In just the last 6 years, four states have passed legislation addressing prison
gerrymandering state-wide and two states (Virginia and Tennessee) have passed
legislation changing their laws that required counties and other local governments to
engage in prison gerrymandering. An additional 14 states (Arkansas, Connecticut,
Florida, Georgia, [llinois, Indiana, Kentucky, Minnesota, New Jersey, Oregon, Rhode
Island, Tennessee, Texas, and Wisconsin) have recently considered legislation to end
prison gerrymandering statewide, with some of those bills passing one chamber. A list of
legislation is available at http://www.prisonersofthecensus.org/legislation.html
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strength of denizens in other districts. Jefferson County’s

districting scheme for its Board of County Commissioners
and School Board therefore violates the Equal Protection
Clause. *° [Citations omitted, emphasis added.]

The Bureau’s current proposal would clearly result in data that
is too naccurate to be used for redistricting, leading to
constitutional violations and precipitating multiple accompanying
lawsuits against the Bureau’s data users.

Counting incarcerated people at home, the place where they
have family and community ties, accords with the consistent logic
of the “usual residence” rule as applied to other similarly situated,
albeit economically and racially privileged, populations.

We urge the Bureau to do just that — count incarcerated people
at home in the 2020 Census and beyond.

Submitted by,

Aleks Kajstur

Legal Director

Prison Policy Initiative
akajstura@prisonpolicy.org

http://www.prisonpolicy.org
http://www.prisonersofthecensus.org

(413) 527-0845

Executive Director

Prison Policy Initiative
pwagner@prisonpolicy.org
http://www.prisonpolicy.org
http://www.prisonersofthecensus.org

8 Calvin v. Jefferson County Board of Commissioners, Case No. 4:15CV131-MW/CAS,
(N.D. Florida). See also, Davidson v. City of Cranston, (USDC Docket 1:14-cv-00091 D.
Rhode Island), on appeal US Court of Appeals First Circuit, No. 16-1692), a recent
similar case in Rhode Island, where the court found that “the ACI’s inmates lack a
‘representational nexus’ with the Cranston City Council and School Committee.” The
court noted that “Cranston’s elected officials do not campaign or endeavor to represent
their ACI constituents,” and pointed out that that the majority of incarcerated persons
cannot vote, and those who can are required by law to vote by absentee ballot from their
pre-incarceration address.

17 of 18

001630

BC-DOC-0000004314



Appendix Attachment c00497

(413) 527-0845

[/

Brenda Wright A
Vice President, Policy™
& Legal Strategies
bwright@demos.org
http://www.demos.org
(617) 232 5885 ext. 13
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September 1, 2016

By Email Correspondence —
POP.2020. Residence. Rule(@census. ooy

Karen Humes, Chief

Population Division

U.S. Census Bureau, Room 5SH174
Department of Commerce
Washington, D.C. 20233

RE: 2020 Decennial Census Residence Rule and Residence Situations
Docket Number 160526465-6465-01

Dear Ms. Humes:

These comments are submitted in response to the Public Notice, dated June 30, 2016,
regarding proposed criteria to be used to determine the “usual residence” of prisoners in the
upcoming 2020 Census.' Previously, undersigned counsel provided comments urging the
Census Bureau to modify the Residence Rule as it relates to those who are incarcerated (Rule 13)
and those in Juvenile Facilities (Rule 16). Despite the fact that 156 of the 162 comments
submitted in 2015 urged the Census Bureau to modify the rule to designate the “usual residence”
of those that are incarcerated as their home or pre-incarceration address, the Public Notice
determined that the “usual residence” of those who are incarcerated should be at the correctional
facility. This decision is flawed in two significant ways.

First, the Census Bureau incorrectly assumes that “the majority of people in prisons live
and sleep most of the time at the prison.”” In reaching this determination, the Census Bureau
impermissibly combines inmates of state or federal prisons with inmates of local jails.” There is
a substantial difference between state and federal prisons on one hand, and local jails on the
other. As noted in Exhibit A, there were 2,224,400 incarcerated people in 2014, but 744,600 of
those that were incarcerated where held in local jails." Inmates in prisons typically spend more
than one year in prison, whereas it is possible that inmates held in local jails end up being
incarcerated for less than 24 hours. Moreover, the number of unconvicted jail inmates is more
than 150% greater than those jail inmates that have been convicted.” Therefore, there is no
reasonable basis for the Census Bureau to determine that “the majority of people in prisons live

and sleep most of the time at the prison.”®

i

See Proposed 2020 Census Residence Criteria and Residence Situations, 81 Fed. Reg. 42,577
(rel. June 30, 2016) (the “Public Notice”). The deadline for submitting comments was extended to
September 1, 2016.

2 Public Notice, 81 Fed. Reg. at 42,578.

} Id, nt. 2.

4 Correctional Populations in the United States, 2014, pg. 2.
> See Exhibit B, Jail Inmates at Midyear 2014, pg. 3.

6 Public Notice, 81 Fed. Reg. at 42,578.
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Second, there is significant churn within prisons and jails. As noted in Exhibit C, there
were 575,779 admissions in state prisons in 2014, and 50,865 admissions in federal prisons.
However, during that same year, there were 581,817 releases from state prisons and 54,529
releases from federal prisons.” The same analysis holds true for jails, where 58.1% of the jail
population turns over in one week!® Thus, the Census Bureau’s determination that “the majority
of people in prisons [including local jails] live and sleep most of the time at prison” is simply not
correct. Instead, both prison and jail inmates are constantly rotating through several stages of
incarceration (pre-trial, post-trial, parole, residential reentry centers) which make the proposed
one-size-fits-all definition for both prison and jail inmates illogical and legally unsustainable.

Therefore, the tentative conclusion that “counting prisoners anywhere other than the
facility would violate the concept of usual residence” is simply incorrect and most likely is the
result of both (i) combining inmates in prisons and in jails into one group; and (i) failing to
consider the enormous churn of inmates in both prisons and jails.

Moreover, there is no difference between inmates being held in local jails (33% of the
total inmates incarcerated in 2014) and military personnel who are deployed outside the United
States or juveniles in residential treatment centers. The Public Notice tentatively concluded that
deployments “are typically short in duration, and the deployed personnel will be returning to
their usual residence ...after their temporary deployment ends.” A similar finding was made
with respect to “people in residential treatment centers for juveniles.”’’ Both situations are
identical to inmates that (i) are held in jails, (ii) will be released after their short period of
incarceration, and (ii1) will return to their usual residence after their temporary detention ends.

Finally, incorporated by reference are the arguments previously presented in my July
2015 comments, which are separate justifications for modifying the census criteria.'' In addition
to the fundamental problems with the Census Bureau’s proposed definition of inmates discussed
herein, there are significant public policy arguments that must be taken into consideration.
Adoption of the proposed criteria would provide a perverse incentive for the construction of
prisons and jails in rural areas, which will significantly enhance the relative power of that area in
the determination of voting districts. Such actions will further exacerbate the very high
recidivism rate among inmates, which will significantly impact our society.

In light of all of these factors, the Census Bureau has a rare opportunity to contribute to
the growing movement to reform the criminal justice system, and encourage successful reentry
of inmates into their local communities by counting these inmates at their legal address, voting
residence or where they prefer to be counted.

Thank you this opportunity to provide comments on this very important criminal justice
matter.

Prisoners in 2014, pg. 29.

s See Exhibit B, Jail Inmates at Midyear 2014, pg. 8.
’ Public Notice, 81 Fed. Reg. 42,579.
10 Id.

A copy is attached hereto as Exhibit D.
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Respectfully submitted,

Lee G. Petro
3000 Connecticut Avenue, N.W.
Washington, DC 20008

(703) 798-2001
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1.8, Department of Justice
Otfice of Justice Programs

Bureau of Justice Statistics

Revised January 21, 2016

December 2015, NCJ 249513

'y

Danielle Kaeble, Lauren Glaze, Anastasios Tsoutis, and Todd Minton, BJS Statisticians

t yearend 2014, an estimated 6,851,000
persons were under the supervision of

4. U.S. adult correctional systems, a decline
of about 52,200 from 6,903,200 at yearend 2013
{(figure 1}, After peaking at 7,339,600 in 2007, the
correctional population decreased each year by an

average of 1.0%. By yearend 2014, the population
declined by 0.8% to the Jowest level observed in
more than a decade (6,886,800 in 2003). About 1 in
36 adults in the United States was under some form
of correctional sapervision at yearend 2014, This
was the lowest rate observed since 1996 (5,531,300}
when about 1.3 million fewer offenders were under
correctional supervision (not shown).

This report summarizes data from several Bureau of
Justice Statistics (B]S) correctional data collections to
provide statistics on the total population supervised
by adult correctional systems in the United States.
(See Methodology for sources.} These systems
include offenders living in the community while
supervised by probation or parole agencies and those
under the jurisdiction of state or federal prisons

or held in local jails. (See Terms and definitions for
more information.)

FIGURE 1

Estimated total population under the supervision of
11.5. adult correctional systems, by correctional status,
2000-2014

Population (in millions)

8
7

Cmredmnal population
6
5 ..
. Community supervision population®
3
2 Incarcerated population®
1

60 €1 02 03 04 05 06 07 08 0% 10 11 12 13 4

Note: Estimates were rounded to the nearest 100. Estimates may not be
comparable to previously published BJS reports because of updated
information or rounding. Includes estimates for nonresgponding
jurisdictions. Detall may not sum to total due to adjustments to account
for offenders with multiple correctional statuses. See Methodoiogy.
includes persons living in the community while supervised on
probation or parole.

bincludes inmates under the jurisdiction of state or federat prisons o
held in local jails.

Sources: Bureau of Justice Statistics, Annual Probation Survey, Annual
Parole Survey, Annual Survey of Jails, Census of Jail Inmates, and
National Prisoner Statistics program, 2000-2014.

e

HIGHLIGHTS

g Adult correctional systems supervised an estimated
6,851,000 persons at yearend 2014, about 52,200
fewer offenders than at yearend 2013,

@ About 1in 36 adulis {or 2.8% of adults in the
United States) was under some form of correctional
supervision at yearend 2014, the lowest rate
since 1996,

g The correctional population has declined by an
annual average of 1.0% since 2007.

# The community supervision population
{down 1.0%) continued to decline during
2014, accounting for all of the decrease in the
correctional population.

& The incarcerated population (up 1,900) slightly
increased during 2014,

# Belween 2007 and 2014, about 88% of the decrease
in the correctional population (down 488,600
offenders) was atiributed to the decline in the
probation population.

& Seven jurisdictions accounted for almost half (48%)
of the U.S. correctional population at yearend 2014,

& Nearly all (47} jurisdictions had a larger proportion
of their correctional population supervised in the
community at yearend 2014 than incarcerated in
prison or local jail.
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The community supervision population declined during
2014, accounting for all of the decrease in the correctional
population

From 2013 (6,903,200) to 2014 (6,851,000}, the total
correctional population declined by 0.8% {(table 1}. (See
appendix tables 1, 2, and 3 for correctional population
estimates by jurisdiction and sex.) About 7 in 10 persons under
correctional supervision at vearend 2014 were supervised

in the community either on probation (3,864,100} or parole
(856,900).1 In comparison, about 3 in 10 offenders (2,224,400)
under correctional supervision were under the jurisdiction

of state or federal prisons (1,561,500} or held in local

jails (744,600).

The 52,200 decrease in the number of persons under
correctional supervision during 2014 was attributed to a
decline in the community supervision population (down
1.0%}, as the change in the incarcerated population during the

'The total correctional population, total community supervision population,
and total incarcerated population exclude offenders with multiple correctional
statuses to avoid double counting. For this reason, the sum of the cormunity
supervision and incarcerated populations, and the change in the populations,
will not equal the total correctional population. See table 6 and Methodology.

year was small (up 0.1%). All of the decrease in the community
supervision population during 2014 was accounted for by the
decline in the probation population (down 46,500), as the
parole population increased slightly during the year (up 1,700).

After reaching a high of 5,119,000 persons in 2007, the
community supervision population declined by annual average
of 1.2%. The downward trend in the probation population over
the past 7 years was consistent with that of the community
supervision population. Since 2007, the probation population
declined by an annual average of 1.5%, the largest rate of
decline across all correctional populations. In comparison,

the parole population grew by an annual average of 0.5%

since 2007,

During 2014, the number of inmates incarcerated in state

or federal prisons or local jails increased slightly (up 1,900),
reversing a 5-year decline since 2008. While the jail population
grew by 1.8% during 2014, the US. prison population dropped
by 1.0%. The decrease in the U.S. prison population resulted
from a decline in the state (down 10,100) and federal (down
5,300) prison populations. This was the second consecutive
decline in the federal prison population after peaking in 2012
(217,800).

THABLEY

Estimated number of persons supervised by U.S. adult correctional systems, by correctional status, 2000, 2005-201¢,

and 2013-2014

Total corractional Community supervision Incarcerated®

Year population® Totalt* Probation Parole Total?d Local jail Prison
2600 6,467,800 4,564,900 3,839,400 725,500 1,945,400 621,100 1,394,200
2005 755,600 4,946,600 4,162,300 784,400 2,200,400 747,500 1,525,500
2006 7,198,700 5,635,000 4,236,800 798,200 2,256,600 765,800 1,568,70¢
2607 7,338,600 5,119,000 4,293,000 826,10¢ 2,296,400 780,200 1,596,800
2008 7.313,600 5,094,400 4,270,100 828,200 2,310,300 785,500 1,608,30¢
2009 7,235,200 5,015,900 4,196,200 824,100 2,297,700 767400 1615500
2610 7,086,500 4,886,000 4,053,600 840,700 2,279,10¢ 748,700 1,613,800
2013 6,903,200 4,753,400 3,910,60C 855,200 2,222,500 731,200 1,577,000
2014 6,651,000 4,708,190 3,864,100 856,900 2,224,400 744,600 1,561,500

Average annual percent

change, 2007-2014 -1.0% -1.2% -1.5% 0.5% -.5% -0.7% -0.3%

Percent change, 2013-2014 -0.8% -1.0% -1.2% 0.2% 0.1% 1.8% -1.0%

Note: Estimates were rounded to the nearest 100 and may not be comparable to previously published BIS reports due to updated information or rounding. Counts indlude
estimates for nonresponding jurisdictions. All probation, parole, and prison counts are for December 31; jait counts are for the last weekday in June. Detall may not sum to total
due to rounding and adjustments made to account for offenders with multiple correctional statuses. See Methodology.

*Total was adjusted to account for offenders with multiple correctional statuses. See Methodology.

bincludes inmates under the jurisdiction of state or federal prisons or held in local jails.

Yncludes some offenders held in a prison or local jail but who remained under the jurisdiction of 2 probation or parcle agency.

“May differ from estimates reported elsewhere in this report. See Terms and definitions.

Sources: Bureau of Justice Statistics, Annual Probation Survey, Annual Parole Survey, Annual Survey of Jails, Census of Jail Inmates, and National Prisoner Statistics program,

2000, 2005-2010, and 2013-2014.
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During 2014, the correctional supervision rate fell for the
seventh consecutive year

By yearend 2014, about 2,780 offenders per 100,000 U.S.
adult residents were under some form of correctional
supervision, down from 2,830 per 100,000 adults at yearend
2013 {figure 2). More than half (56%) of the decline in the
correctional supervision rate was attributed to the increase in
the size of the 1.8, adult resident population during the year,
while a smaller share of the decline (44%) resulted from the
decrease in the correctional population. (See Methodology.)

After peaking at 3,210 per 100,000 U.S. adult residents in 2007,
the correctional sapervision rate fell steadily each year, Since
2007, the trend in the correctional supervision rate diverged
from the trend in the number of persons under correctional
supervision. The number of persons supervised by adult
correctional systems decreased by an annual average of 1.0%
from yearend 2007 to 2014. In comparison, the average annual
decline in the correctional supervision rate (down 2.1%) was
twice as fast during the same period. However, more than

half (52%) of the decrease in the correctional supervision rate
resulted from the increase in the U.S. adult resident population
since 2007, compared to 48% of the decline attributed to

the decrease in the number of offenders under correctional
supervision.

From 2013 to 2014, the rate of offenders under community
supervision declined from 1,950 to 1,910 per 100,000 adults,
continuing a downward trend since 2007 {table 2). The
decrease in the community supervision rate over the past

7 years accounted for about three-quarters of the decline

in the correctional supervision rate during the period. The
incarceration rate also dropped slightly by yearend 2014,
from 910 per 100,000 at yearend 2013 to 900 per 100,000, The
incarceration rate has declined steadily each year since 2008.

FIGLRE 2
Estimated number and rate of persons supervised by U.5. adult
correctional systems, 2000-2014

Number {in millions) Rate
8 4000
7 Number 3,500

6 3,000

5 Adult rate* 2500

4 2,000

3 1,500

2 1,000

1 500
0

0
‘00 '0F 02 03 '04 05 08 07 08 0% W0 T 2 B M

Note: Counts were rounded to the nearest 100, and rates were rounded to

the nearest 10, Estimates may not be comparable to previously published BIS
reports due to updated information or rounding. Counts include estimates for
nonresponding jurisdictions. See Methodology.

*Rates were computed using estimates of the US. resident population for persons
age 18 or older.

Saurces: Bureau of Justice Statistics, Annual Probation Survey, Annual Parole Survey,
Annual Survey of Jails, Census of Jail Inmates, and National Prisoner Statistics
program, 2000-2014; and U.S. Census Bureay, posteensal estimated resident
population for Jarwary 1 of the following year, 20601-2015.

TABEE 2
Estimated rate of persons supervised by U.S. adult correctional systems, by correctional status, 2000 and 2005-2014

Total correctional population® Community supervision population Incarcerated population”

Number supervised Number supervised  Number on probation Number on probation  Number in prison or  Number in prison or
per 100,000 U.S. adult residents per 106,000 or parole per 106,000 o parole per 100,000 local jait per 100,000 local jail per 100,000
US.residentsage  under correctional  U.S. residents of U.5. residents age U5, residents of US.residents age 1.5, residents of

Year 18 or older* supervision all ages? 18 or older® all ages? 18 or older® all ages?

200¢ 3,060 1in33 2,280 2,160 1610 920 690

2005 3,160 1in32 2,370 2,210 1,660 a%0 740

2006 3,190 Tin3 2400 2,230 1,680 1,000 750

2007 3,210 Tin31 2420 2,240 1,690 1,000 760

2008 3,160 tin32 2,390 2,200 1670 1,000 760

2009 3,100 1in32 2,350 2,150 1,630 980 750

2010 3000 1in33 2,280 2070 1,570 960 730

201 23930 1in34 2,230 2010 1540 940 720

2012 2,880 1in3s 2,200 1980 1520 §20 710

2013 2830 1in3s 2470 1950 1500 910 760

2014 2,780 1in36 2,140 1610 1,470 400 650

Note: Rates were estimated fo the nearest 10. Estimates may not be comparable to previously published BJS reports due to updated information or rounding.

*includes offenders in the community under the jurisdiction of probation or parole agencies, under the jurisdiction of state or federal prisons, or held in local jails.
bincludes inmates under the jurisdiction of state or federal prisons or held in local jails.

‘Rates were computed using estimates of the U.S. resident population for persons age 18 or older.

dRates were computed using estimates of the U.S. resident population for persons of all ages.

Sources: Bureau of Justice Statistics, Annual Probation Survey, Annual Parole Survey, Annual Susvey of Jails, Census of Jail Inmates, and National Prisoner Statistics program,
2000, 2005-2014; and U S, Census Bureau, postcensal estimated resident population for January 1 of the following vear, 2001, and 2006-2015.
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The difference between measures of the incarceration rate and the imprisonment rate

The incarceration rate and the imprisonment rate are includes only a subset of the population accounted for in
two different statistics that BIS reports, depending on the incarceration rate {table 3).

the correctional population of interest. The incarceration
rate describes the incarcerated population that consists

of inmates under the jurisdiction of state or federal

prisons and inmates held in local jails. In comparison, the
imprisonment rate describes the prison population under
the jurisdiction of state or federal prisons and sentenced

to more than 1 year. The imprisonment rate excludes
prisoners who are unsentenced, those with sentences

of less than 1 year, and all local jail inmates. Given these
differences, the incarceration rate will always be higher
than the imprisonment rate because the imprisonment rate

This report focuses on the total correctional population,
which consists of the community supervision {L.e., probation
and parole) and incarcerated (i.e., prison and local jail)
populations. Therefore, except for table 3, rates presented

in this report are incarceration rates because they describe
the total incarcerated population. BIS reports on the
imprisonment rates in its annual report on the prison
population. For more information on imprisonment

rates, see Prisoners in 2014 (NCJ 248955, BIS web,
September 2015).

TABLES
Incarceration rate of inmates under the jurisdiction of state or federal prisons or held in local jails and imprisonment rate of
sentenced prisoners under the jurisdiction of state or federal prisons, 2004-2014

Rate per 100,000 U.5. residents age 18 or older® Rate per 100,000 U.S. residents of all ages®
Year Incarceration rate® Imprisonment rate? Incarceration rate Imprisonment rate?
2004 970 650 730 490
2005 990 660 740 450
2006 1.000 670 750 500
2007 1,000 670 760 510
2608 1.000 670 760 510
2009 age 660 750 500
2010 960 660 730 500
M 940 640 720 490
2012 920 630 71¢ 480
2013 910 620 700 480
014 900 61¢ 650 470

Note: Rates were rounded to the nearest 10 and include estimates for nonresponding jurisdictions. See Methodology.

Rates were computed using estimates of the U.S. resident population for persons age 18 or older.

bRates were computed using estimates of the U.S. resident population for persons of all ages.

‘ncludes inmates under the jurisdiction or legal autharity of state or federal prisons or held in local jails.

dincludes prisoners sentenced to more than 1 year who were under the jurisdiction or legal authority of state or federal prisons. The imprisonment rate excludes
unsentenced prisoners, prisoners with sentences of less than 1 year, and all inmates held in local jails.

Sources: Bureau of Justice Statistics, National Prisoner Statistics program, Census of Jall Inmates, and Annual Survey of Jails, 2004-2014; and U.S. Census Bureay,
postcensal estimated resident population for January 1 of the following year, 2005-2015.
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Since 2007, compositional changes in the corractional
population were small despite the decrease of 488,900
offenders

Despite the overall decline in the correctional population

over the past 7 years (down 488,900 offenders), the changes in
the composition of the population were small. Probationers
continued to account for the majority (56%) of offenders
under correctional supervision at yearend 2014 {table 4}. In
2014, probationers accounted for a slightly smaller portion of
the correctional population compared to 2007 (58%), as the
number of probationers decreased each year during the period.

Prison and parole populations grew slightly as a share of the
total correctional population between 2007 and 2014. Prisoners
accounted for 23% of offenders under correctional supervision
at yearend 2014, up slightly from 22% in 2007. The parole
population accounted for 13% of the correctional population

at the end of 2014, up slightly from 11% in 2007. Inmates
incarcerated in local jails represented the smallest shares of the
correctional population in 2007 and 2014 (11% each).

The decling in the probation population from 2007 1o 2014
accounted for 88% of the decrease in the correctional
population

Probationers represented the majority of offenders under
correctional supervision from 2007 to 2014, and the decline

in this population contributed significantly to the decrease in
the correctional population. From 2007 to 2014, the number of
probationers decreased by 428,800, representing about 88% of
the total decline in the correctional population since 2007—the
largest decline among all correctional populations {iable 5).

The prison and local jail populations also declined between
2007 and 2014. However, they accounted for a significantly
smaller portion of the decrease in the correctional population
compared to probationers. From 2007 to 2014, the number of

inmates in prison declined by 35,300 offenders and the number
in local jails fell by 35,600, accounting for equal shares of the
decline in the correctional population (down 7% each).

The parole population was the only correctional population
to increase from 2007 to 2014. About 30,800 more paroiees
were supervised in the community in 2014 compared to 2007,
partially offsetting the overall decline in the correctional
population during the 7-year period.

TABLE 4
Estimated number of persons supervised by U.S. adult
correctional systems, by correctional status, 2007 and 2014

2007 2014
Percent Percent
of total of total
Corractional populations  Population population  Population population
Total? 7.339,60C 100% 6,851,000 100%
Probation? 4,293,000 585 3,864,100 56.4
Prison® 1,596,800 218 1,561,500 228
Parole® 826,100 113 856,900 12.5
Local jali® 780,200 106 744,600 10.9
Offenders with multiple
correctional statuses 156,400 176,100

Note: Counts were rounded to the nearest 100 and include estimates for
nonresponding jurisdictions. Detail may not sum to total due to rounding and
because offenders with multiple correctional statuses were excluded from the total
correctional population. See Methodology.

Mot calculated.

addjusted to exclude offenders with multiple correctional statuses to avoid double
counting. See Methodology.

bpopulation as of December 31,

“Population as of the last weekday in June.

9Some probationers and parolees on December 31 were held in a prison or local jail
but still remained under the jurisdiction of a probation or parole agency, and some
paralees were also on probation. In addition, some prisoners were held in alocal
iail on Decernber 31. They were excluded from the total correctional population to
avoid double counting. See table 6 and Methodology.

Sources: Bureau of Justice Statistics, Annual Probation Survey, Annual Parole Survey,
Annual Survey of Jails, and National Prisoner Statistics program, 2007 and 2014,

TABLE B
Change in the estimated number of persons supervised by U.S. adult correctional systems, 2000-2007 and 2007-2014
2060-2007 2007-2014

Correctional populations Change in population® Parcent of total change? Change in population® Percent of total change®
Total change® 871,500 100% 488,600 100%

Probation 453,600 520 -428,800 878

Prison 202,600 232 -35,300 7.2

Local jail 159.000 182 -35,600 7.3

Parole 100,600 115 30,800 6.3
Offenders with multiple
correctional statuses* 43,900 : 19,700

Note: Estimates were rounded to the nearest 100 and include adjustments for nonresponding jurisdictions, See Methodofogy.

:Not calculated.

*Detail may not sum to total due to adjustments to exclude offenders with multiple correctional statuses from the total to aveid double counting. See table 6 and Methodology.

bincludes the change in the number of offenders with multiple correctional statuses. See table 6 and Methodology.

Some probationers and parolees on December 31 were held in a prison or local jail but still remained under the jurisdiction of a probation or parole agency, and some
parolees were also on probation. Some prisoners were held in a focal jall on December 31. These offenders were excluded from the total correctional population prior to

calculating change to avoid double counting. See table 6 and Methodology.

Sources: Bureau of Justice Statistics, Annual Probation Survey, Annual Parole Survey, Annual Survey of Jails, and National Prisoner Statistics program, 2000-2014.
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Ssven jurisdictions accounted for almost half of the
1.5, correctional population at yearend 2014

At yearend 2014, the size of the correctional population

by jurisdiction varied, from a low of 8,400 offenders to a
high of 659,300 (figure 3). Including the federal system but
excluding the District of Columbia, the average number of
offenders under the supervision of adult correctional systems
by jurisdiction was about 133,400. Seven jurisdictions had
correctional populations of 360,000 or more offenders,
including Texas {699,300), California (589,600}, Georgia
{579,600), Florida {382,600}, Pennsylvania (360,800},

the federal system {338,000}, and Ohio {326,300). These
seven jurisdictions made up almost halt (48%) of the

U.S. correctional population at the end of 2014,

Excluding the federal system, four of the same six jurisdictions
had more than 3,000 per 100,000 U.S. adult residents under
some form of correctional supervision at yearend 2014

{figure 4). The other two states, Florida (2,390 per 100,000
U.S. adult residents) and California {1,980 per 100,000), had
correctional supervision rates that were less than 2,500 per
100,000,

CORRECTIONAL POPULATIONS IN THE UNITED STATES, 2014 | DECEMBER 2015

At yearend 2014, almost all jurisdictions had a larger
portion of their correctional population supervised in the
community than incarcerated

While the distribution of the correctional population varied by
jurisdiction, almost all (47} jurisdictions had more than half of
their correctional population supervised in the community on
probation or parole at the end of 2014. Including the federal
systerm but excluding the District of Columbia, jurisdictions
ranged from a low of 38% of their correctional population
supervised in the community at yearend 2014 to a high of
389, with a national average of about 66% {figure 5). The
proportion of the correctional population incarcerated in state
or federal prisons or local jails ranged from alowof 12% to a
high of 62%, with a national average of about 34%.

Of the seven jurisdictions that constituted almost half of

the U.8. correctional population at yearend 2014, six had at
least 50% of their correctional population supervised in the
community rather than incarcerated. These included Georgia
{84% of total correctional population in the community),
Ohio (78%), Pennsylvania (77%), Texas (69%), California
{659%), and Florida (60%). One of the seven jurisdictions, the
federal system (62%), had more than 60% of its correctional
population incarcerated rather than supervised in the
community at the end of the year.
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FIGLIRE 3
Estimated total population supervised by U.S. adult correctional systems, by jurisdiction, 2014
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Note: Excludes the District of Colurmbia. Estimates were rounded to the nearest 100. Counts include adjustments for nonresponding jurisdictions and exclude offenders with
multtiple correctional statuses to avoid double counting. See appendix table 1 for estimates. See Methodology.

Aincludes misdemeanant probation cases, not individuals, supervised by private companies and may overstate the number of offenders under supervision.

bExcludes about 11,900 inmates who were not held in locally operated jails but in facilities that were oparated by the Federal Bureau of Prisons and functioned as jails.
“ncludes estimates of probationers supervised for a misdemeanor based on admissions and may overstate the number of offenders under supervision,

Sources: Bureau of Justice Statistics, Annual Probation Survey, Annual Parole Survey, Deaths in Custody Reporting Program, and National Prisoner Statistics program, 2014,
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FIGURE 4
Estimated adult correctional supervision rate, by jurisdiction, 2014
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Note: Excludes the federal systerm and the District of Colurmbia. Rates were rounded to the nearest 10, Rates include estimates for nonresponding justisdicitons and exclude
offenders with multiple correctional statuses to avold double counting. See appendix table 1 for estimates. See Methodology.

fincludes misdemeanant probation cases, not individuals, supervised by private companies and may overstate the number of offenders under supervision. For this reason, the
adult correctional supervision rate may not be comparable to other jurisdictions.

Bincludes estimates of probationers supervised for a misdemeanor based on admissions and may overstate the number of offenders under supervision. For this reason, the
adult correctional supervision rate may not be comparable to other jurisdictions.

Sources: Bureau of Justice Statistics, Annual Probation Survey, Annual Parole Survey, Deaths in Custody Reporting Program, and National Prisoners Statistics program, 2014;
and U5, Census Bureau, unpublished U.S. resident population estimates within jurisdiction on January 1, 2015.
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FIGURE 5
Distribution of correctional population, by correctional status and jurisdiction, 2014
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Note: Excludes the District of Columbia. Estimates are based on counts that include adjustments for nonresponding jurisdictions. Estimates of the total corvectional population
used to calculate the percentages presented are based on the sum of the community supervision and incarcerated populations within each jurisdiction. That total may include
probationers or parclees held in state or federal prisons or local jails. See Methodology.

“Includes persons lving in the community while supervised on probation or parole.
bincludes inmates under the jurisdiction of state or federal prisons or held in local jails.
Sources: Bureau of Justice Statistics, Annual Probation Survey, Annual Parole Survey, Deaths in Custody Reporting Prograrm, and National Prisoner Statistics program, 2014.
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Terms and definitions

Adult—persons subject to the jurisdiction of an adult criminal
court or correctional agency. Adults are age 18 or older in most
jurisdictions. Persons age 17 or younger who were prosecuted
in criminal court as if they were adults are considered adults,
but persons age 17 or younger who were under the jurisdiction
of a juvenile court or agency are excluded. (See Methodology
for more information on prison and local jail inmates age 17
or younger.)

Annual change—change in a population between two
consecutive years.

Average annual change—average (mean) annual change in a
population across a specific time period,

Community supervision population—estimated number
of persons living in the community while supervised on
probation or parole.

Community supervision rate—estimated number of persons
supervised in the community on probation or parole per
100,000 U.S. residents of all ages (i.e., total community
supervision rate) or U.S. residents age 18 or older (i.e., adult
community supervision rate).

Correctional population—estimated number of persons living
in the community while supervised on probation or parcle and
inmates under the jurisdiction of state or federal prisons or
held in local jails,

Correctional supervision rate—estimated number of persons
supervised in the community on probation or parole and
inmates under the jurisdiction of state or federal prisons or
held in local jails per 100,000 US. residents of all ages (Le.,
total correctional supervision rate) or U.S. residents age 18 or
older {i.e., adult correctional supervision rate).

Imprisonment rate—estimated number of prisoners under
state or federal jurisdiction sentenced to more than 1 year

per 100,000 U.S. residents of all ages (i.e., total imprisonment
rate) or U.S. residents age 18 or older (ie., adult imprisonment
rate). (The imprisonment rate is presented and discussed in
The difference between measures of the incarceration rate and
imprisonment rafe text box.)

Incarcerated population—estimated number of inmates
under the jurisdiction of state or federal prisons or held in
local jails,

Incarceration rate—estimated number of inmates under the
jurisdiction of state or federal prisons or held in local jails per
100,000 U.S. residents of all ages (i.e., total incarceration rate)
or 1.8, residents age 18 or older (Le., adult incarceration rate).

CORRECTIONAL POPULATIONS IN THE UNITED STATES, 2014 | DECEMBER 2015

Indian country jail population—estimated number of inmates
held in correctional facilities operated by tribal authorities

or the Bureaw of Indian Affairs (BIA), U.S. Department of

the Interior. These facilities inchude confinement facilities,
detention centers, jails, and other facilities operated by tribal
authorities or the BIA. (This estimate is presented in appendix
table 4.}

Local jail population—estimated number of inmates held

in a confinement facility usually administered by a local law
enforcement agency that is intended for adults, but sometimes
holds juveniles, for confinement before and after adjudication.
These facilities include jails and city or county correctional
centers; special jail facilities, such as medical treatment or
release centers; halfway houses; work farms; and temporary
holding or lockup facilities that are part of the jail’s combined
function. Inmates sentenced to jail facilities usually have a
sentence of 1 vear or less.

Military prison population—estimated number of service
personnel incarcerated under the jurisdiction of U.S, military
correctional authorities. (This estimate is presented in
appendix table 4.)

Parcle population—estimated number of persons who are on
conditional release in the community following a prison term
while under the control, supervision, or care of a correctional
agency. Violations of the conditions of supervision during this
period may result in a new sentence to confinement or a return
to confinement for a technical violation. This population
includes parolees released through discretionary (i.e., parole
board decision) or mandatory (i.e., provisions of a statute)
supervised release from prison, those released through other
types of post-custody conditional supervision, and those
sentenced 1o a term of supervised release.

estimated number of inmates

Prison population
incarcerated in a long-term confinement facility, run by a
state or the federal government, that typically holds felons
and offenders with sentences of more than | year, although
sentence length may vary by jurisdiction.

Prison jurisdiction population-—estimated number of
prisoners under the jurisdiction or legal authority of state or
federal correctional officials, regardless of where the prisoner
is held. This population represents BJSs official measure of
the prison population and includes prisoners held in prisons,
penitentiaries, correctional facilities, halfway houses, boot
camps, farms, training or treatment centers, and hospita]s,
Counts also include prisoners who were temporarily absent
(less than 30 days), in court, or on work release; housed

in privately operated facilities, local jails, or other state or
federal facilities; and serving concurrent sentences for more
than one correctional authority.
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Prison custody population—estimated number of prisoners
held in the physical custody of state or federal prisons
regardless of sentence length or the authority having
jurisdiction. This population includes prisoners housed for
other correctional facilities but excludes those in the custody
of local jails, inmates held in other jurisdictions, inmates out
to court, and those in transit from one jurisdiction of legal
authority to the custody of a confinement facility outside
that jurisdiction. (This estimate is presented in appendix
table 5.)

Probation population—estimated number of persons who are
on 2 court-ordered period of supervision in the community
while under the control, supervision, or care of a correctional
agency. The probation conditions form a contract with the
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court by which the person must abide in order to remain in
the community, generally in lieu of incarceration. In some
cases, probation can be a combined sentence of incarceration
followed by a period of community supervision.

Often, probation entails monitoring or surveillance by a
correctional agency. In some instances, probation may not
involve any reporting requirements.

Territorial prison population—estimated number

of prisoners in the custody of correctional facilities

operated by departments of corrections in U.S. territories
{American Samoa, Guam, and the U.S. Virgin Islands)

and U.S. commonwealths (Northern Mariana Islands and
Puerto Rico). (This estimate is presented in appendix table 4.)
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Methodology

Data sources

The statistics presented in this report include data from various
Bureau of Justice Statistics (B]S} data collections, each relying
on the voluntary participation of federal, state, and local
respondents. For more information about any of the following
data collections, see the Data Collections webpage at www.lyjs,
gov.

Annual Surveys of Probation and Parole. The Annual
Surveys of Probation and Parole (ASPP) began in 1980, The
reference date for the surveys is December 31, and they collect
data from probation and parole agencies in the United States
that supervise adults. Both surveys cover the 50 states, the
District of Columbia, and the federal system.

In these data, adults are persons who are subject to the
jurisdiction of an adult criminal court or correctional agency.
Persons age 17 or younger who were prosecuted in criminal
court as if they were adults are considered adults, but persons
age 17 or younger who were under the jurisdiction of a
juvenile court or agency are excluded,

Annuwal Survey of Jails. The Annual Survey of Jails (AS]) has
collected data from a nationally representative sample of local
jails each year since 1982, except in 1983, 1988, 1993, 1999, and
2005, when a complete census of U.S. local jails was conducted.
Jails are confinement facilities, usually administered by a local
law enforcement agency, that are intended to hold adults, but
they may also hold youth age 17 or younger before or after
they are adjudicated. The AS] data used in this report include
inmates age 17 or younger who were held either before or after
they were adjudicated (about 4,200 persons in 2014},

To maintain the jail series in this report, all tables and figures
that include national estimates of the local jail population as

of the last weekday in June were provided through the AS],
except in 1999 and 2005 when a jail census was completed {see
Census of Jails). Because the AS] is designed to produce only
national estimates, tables and figures in this report that include
jurisdiction-level counts of the incarcerated population and the
total correctional population were based on jail data collected
through two other B]S sources, specifically the Census of Jails
and the Deaths in Custody Reporting Program. (See Census of
Jails and Deaths in Custody Reporting Program.)

Census of Jails. The Census of Jails began in 1970 and was
conducted in 1972, 1978, 1983, 1988, 1993, 1999, 2005, and
2006. In 2013, B]S expanded the 2013 Deaths in Custody
Reporting Program-—Annual Summary on Inumates under
Jail Jurisdiction to act as the 2013 Census of [ails. (See Deaths
in Custody Reporting Program.) The census is designed

to produce a complete enwmeration of jail facilities in the
United States. Tt is part of a series of data collection efforts,
including the Census of Jail Inmates and the Census of Jail
Facilities, aimed at studying the nation’s jails and their inmate
populations. The reference date of the 2013 census was
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December 31, while the reference date for prior iterations was
the last weekday in June within the reference year.

BJS relied on local jail counts provided through the census
i 1999, 2005, and 2013 to generate jurisdiction-level
estimates of the total incarcerated population and total
correctional population that appear in appendix tables 2
and 3. Because they include the 2013 local jail estimates as
of December 31, the national totals of the correctional and
incarcerated populations reported in appendix tables 2 and 3
are not consistent with the national totals of the populations
reported in the other tables and figures of this report, which
include B]S’s official estimates of the total correctional and
mcarcerated populations.

Deaths in Custody Reporting Program. The Deaths in
Custody Reporting Program (DCRP) is an annual collection
that provides national, state, and incident-level data on
persons who died while in the physical custody of the 50 state
departments of corrections or the approximately 2,900 local
adult jail jurisdictions nationwide. To reduce respondent
burden for the 2013 iteration, B]S combined the 2013 DCRP
collection with the 2013 Census of Jails. For more information,
see Census of Jails and Census of Jails: Population Changes,
1999-2013, NCJ 248627, B]S web, December 2015,

The DCRP began in 2000 under the Death in Custody
Reporting Act of 2000 (PL. 106-297), and it is the only
national statistical collection to obtain comprehensive
information about deaths in adult correctional facilities. In
addition to the death count, BJS requests that jails provide
surmmary statistics about their population and admissions. All
jails, including those with no deaths to report (which includes
about 80% of jails in any given year), are asked to complete the
annual summary survey form.

BJS relied on the local jail counts provided through the DCRP
in 2014 to generate jurisdiction-leve] estimates of the total
incarcerated population and total correctional population
that appear in figures 2, 3, and 4 and appendix tables 1

and 2. Because they include the 2014 local jail estimates as
of December 31, the national totals of the correctional and
incarcerated populations reported in appendix tables 1 and 2
are not consistent with the national totals of the populations
reported in the other tables and figures of this report, which
include B]S’s official estimates of the total correctional and
incarcerated populations.

MNational Prisoner Statistics program. The National Prisoner
Statistics (NPS) program began in 1926 under a mandate from
Congress and has been conducted annually, It collects data
from the nations state departments of corrections and the
Federal Bureau of Prisons (BOP).

The NPS distinguishes between inmates in custody and
prisoners under the jurisdiction of correctional authorities.

To have custody of a prisoner, a state or the BOP must hold

that inmate in one of its facilities. To have jurisdiction over a
prisoner, the state or BOP must have legal authority over that
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prisoner, regardless of where the prisoner is incarcerated or
supervised. Some states were unable to provide counts that
distinguish between custody and jurisdiction. See Jurisdiction
notes in Prisoners in 2014 (NCJ 248955, BIS web, September
2015} to determine which states did not distinguish between
custody and jurisdiction counts.

With the exception of appendix table 5, the NPS prisoner
counts in all tables and figures of this report are consistent with
the jurisdiction counts and findings reported in Prisoners in
2014. The jurisdiction counts represent BJS’s official measure of
the prison population.

The NPS prisoner custody counts are presented in appendix
table 5 and include all inmates age 17 or younger who were
serving time in a state or federal correctional facility after
being sentenced in criminal court as if they were adults
{about 1,000 persons in 2014), and inmates in the six states in
which prisons and jails form one integrated system, including
inmates age 17 or younger who may have been held before or
after adjudication.

Through the annual NPS collection, BJS has obtained yearend
counts of prisoners in the custody of U.S. military authorities
from the Department of Defense Corrections Council since
1999. In 1994, the council, comprising representatives from
each branch of military service, adopted a standardized

report {DD Form 2720) that obtains data on persons held in
U.S. military confinement facilities inside and outside of the
continental United States. These data ave presented in appendix
table 4 of this report. See Prisoners in 2014 for more statistics
and information.

Since 1995, through the annual NPS collection, BIS has
collected yearend counts of inunates from the departments

of corrections in U.S. territories (American Samoa, Guam,
and the U.S. Virgin Islands) and U.S. commonwealths
{Northern Mariana Islands and Puerto Rico). These data are
presented in appendix table 4 of this report and represent all
inmates in the custody of prison facilities in U.S. territories or
commonwealths. See Prisoners in 2014 for more information,
including nonresponse.

Survey of Jails in Indian Country. The Annual Survey of Jails
in Indian Couniry (8]IC) has been conducted annually since
1998 with the exception of 2005 and 2006. The SJIC collects
detailed information on all adult and juvenile confinement
facilities, detention centers, jails, and other facilities operated
by tribal authorities or the ULS. Department of the Interior’s
Bureau of Indian Affairs. The SJIC data in this report includes
inmates age 17 or younger who are in the custody of Indian
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country jails (about 200 persons in 2014). These data are
presented in appendix table 4. See Jails in Indian Country, 2014
(NCJ 248974, B]S web, October 2015) for more information.

Counts adjusted for offenders with multiple
correctional statusses

Offenders under correctional supervision may have
multiple correctional statuses for several reasons. For
example, probation and parole agencies may not always

be notified immediately of new arrests, jail admissions, or
prison admissions; absconders included in a probation or
parole agency’s population in one jurisdiction may actually
be incarcerated in another jurisdiction; persons may be
admitted to jail or prison before formal revocation hearings
and potential discharge by a probation or parole agency;
and persons may be serving separate probation and parole
sentences concurrently. In addition, state and federal prisons
may hold inmates in county facilities or local jails to reduce
crowding in their prisons.

Through the ASPP, B]S began collecting data on the number of
probationers and parolees with multiple correctional statuses
in 1998 and has since expanded on the information collected.
Through the NPS, BJS began collecting data in 1999 on the
number of prisoners under the jurisdiction of state or federal
prisons who were held in county facilities or local jails. Table 6
includes adjustments that were made to the total correctional
population, total community supervision population, and total
incarcerated population estimates presented in this report to
exclude offenders with multiple correctional statuses to avoid
double counting offenders.

The estimates from the ASPP are based on data reported by
the probation and parole agencies that were able to provide

the information within the specific reporting year. Because
some probation and parole agencies did not provide these data
each vear, the numbers may underestimate the total number of
offenders who had multiple correctional statuses between 2000
and 2014.

Due to these adjustments, the sum of correctional statuses in
tables 1, 2, 4, and 5; figure §; and appendix tables 1, 2, and 3
will not equal the total correctional population. In addition,
the sum of the probation and parole populations for 2008
through 2014 will not yield the total community supervision
population because the total was adjusted for parolees who
were also on probation. Also, the sum of the prison and local
jail populations for 2000 through 2014 will not equal the total
incarcerated population because prisoners held in local jails
were excluded from the total.
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TABLE G

Estimated number of offenders with multiple correctional statuses at yearend, by correctional status, 2000-2014

Probationers in—

Paroless in—

Prisoners held

State or

State or

Year Total in local jail Local jall faderal prison Local jail federal prison On probation
2000 112,500 70,600 20,400 22,300

2001 116,100 72,500 23400 20,200

2002 122,800 72500 29,300 20,900

2003 120,400 73400 25,500 21,500

2004 130,400 74400 34,400 21,600 : :

2005 164,500 73,100 32,600 22,300 18,300 18,400

2006 169,500 77,500 33,900 21,700 20,700 15,70

2007 156,400 80,600 19,300 23,100 18,800 14,600 :
2008 178,500 83,500 23,800 32400 19,300 15,600 3,900
2009 168,100 85,200 21400 23,100 19,100 14,300 5,000
2010 170,300 83,400 21,300 21,500 21,400 14,400 8,300
201 169,300 82,300 21100 22,300 18,000 14,900 11,000
012 168,400 83,600 21,200 21,760 18,500 10,760 12,760
2013 170,800 85,700 22400 16,700 21,800 11,800 12,500
2014 176,100 81,700 23,500 24,600 21,800 11,600 12,800
Note: Es?mates were rounded to the nearest 100 and may not be comparable to previcusly published BJS reports due to updated information. Detail may not sum to total due
1o rounding.

Not collected or excluded from total correctional population.

Sources: Bureau of Justice Statistics, Annual Probation Survey, Annual Parole Survey, and National Prisoner Statistics program, 2000-2014.

Decomposing the decline in the correctional
supervision rate

To decompose the decline in the correctional supervision rate,
the following formula was used:

AR = [P1* (1/GP1)] - [P0 * (1/GPO))
= [PL* ((1/GP1) - (/GPOY)] + [(1/GPO) * (P1 - PO)]
= [(1/GP1) * (P1 - PO)] + (PO * ((1/GPL) - (1/GPO))]

X

In this formula, AR is the change in the correctional
supervision rate, P1 is the total correctional population for

the most recent year, PO is the total correctional population

for the earlier yvear, GP1 is the U.S. adult resident population
for the most recent year, and GPO is the U8, adult resident
population for the earlier year. The components [{1/GP0) *

{P1 - P0)] and [{1/GP1) * (P1 - PO)] provide the change in

the correctional supervision rate due to the change in the total
correctional population. These two components were summed,
and the average was used to estimate the amount of change in
the correctional supervision rate attributed to the change in the
total correctional population during that period.

The components [P1 ¥ ((1/GP1) - (1/GP0)}] and

[PO* ((1/GP1) - (1/GPO)}] provide the change due to the

118, adult resident population. These two components were
summed, and the average was used to estimate the amount of
change in the correctional supervision rate attributed to the
change in the U.S. adult resident population during the period.

Nonresponse adjustments to estimate population counts

Probation, parole, jail, and prison populations

Probation, parole, jail, and prison population counts

were adjusted to account for nonresponse across the data
collections. The methods varied and depended on the type of
collection, type of respondent, and availability of information.
For more information on the nonresponse adjustments
tmplemented to generate national and jurisdiction-level
estimates of the probation, parole, and prison populations, see
Prisoners in 2014 (NCJ 248955, B]S web, September 2015} and
Probation and Parcle in the United States, 2014 (NCJ 249057,
BJS web, November 2015). For more information on the
nonresponse adjustments implemented to generate national
counts of the jail population that are included in the tables
and figures of this report that include only national estimates,
see Jail Inmates at Midyear 2014 (NCJ 248629, B]S web,

June 2015).

Jail population—jurisdiction-fevel estimates

The response rate to the 1999 Census of Jails was 99.8%. Six jail
jurisdictions did not respond to the census. Data for critical
iterns, including the population count on the last weekday

in June, were imputed based on previous survey and census
reports. For more information, see Census of Jails, 1999

{NCJ 186633, BIS web, August 2001). Considering that the
response rate to the 2005 Census of Jail Inmates was 100%,

no nonresponse adjustiments were implemented. For more
information, see Prison and Jail Inmates at Midyear 2005 (NC]
213133, BJS web, May 2006).
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Nonresponse in the 2013 Census of Jails and 2014 DCRP was
minimal. The unit response rate to the 2013 Census of Jails
was 92.4% and the 2014 DCRP was 95.8% at the time of this
report. The item response rate for the December 31 confined
jail population total was 99.3% in the 2013 Census of Jails and
99.0% in the 2014 DCRP.

For jails that did not participate in the 2013 Census of Jails or
2014 DCRP or were not able to provide the yearend confined
population count, a sequential hot-deck imputation procedure
was used to impute values. This procedure used respondent
{donor] data as a substitute for missing values. The donor

for each nonrespondent was randomly selected from within

a set of similar jails, which was sorted by the previous-year
population value, The resulting imputed values are generally
similar to previous-year reported values, but are not identical
due to differences between each donor and nonrespondent pair
and the year-to-year fluctuation in donor population values.

Because the 2013 Census of Jails and 2014 DCRP data
collections used a census design {no sampling), each jail was
initially self-representing and had a design weight of 1. To
reduce nonresponse bias, responding jails had their weight
adjusted via post-stratification to allow their responses to
represent jails that did not respond. The description of the
weighting used in the 2014 DCRP is described next. The
method used for the 2013 Census of Jails was similar. For more
information, see Census of Jails: Population Changes, 1999
2013 (NCJ 248627, B]S web, November 2015},

Control totals for the 2014 confined jail population from the
DCRP were estimated at the state level as follows:

2 The year-to-year change in confined jail population
among respondents to both the 2013 and 2014 DCRP was
computed within the state.

® Plausible values for the 2013 confined population were
imputed for jails that did not report to the DCRP in 2013
using a hot-deck procedure that randomly selected a donor
for each nonrespondent from within a set of jails that
reported similar confined jail populations in the prior year.

® Estimated 2014 values were calculated by multiplying the
yearly change rate and the 2013 DCRP estimate of confined
population for jails that did not respond to the 2014 DCRP.

& The sum of reported, item-imputed, and DCRP-estimated
values for the 2014 confined jail population for each state
served as the control totals for the post-stratification
procedure. The post-stratification weight adjustment factor
was identical for all jails within a state and was computed as
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the ratio of the control total for state / to the sum of the
reported and ttemn-imputed 2014 DCRP confined jail
population values for state #:

Controf total,

PSAdfj= - - .
: Z "I Reported confined, + item imputed confined,
=1

The final analysis weight is the product of the design weight
and the post-stratification adjustment factor. Because the
design weight was 1 for all jails, the analysis weight is equal to
the adjustment factor,

Nonresponse adjustments to estimate males and famales
under correctional supervision

The number of males and the number of females on probation
or parole in 2013 and 2014 were adjusted to account

for nonresponse using a ratio adjustment method. For
jurisdictions that did not provide data on sex for a single year,
the sex distribution reported the prior or subsequent year was
used. For jurisdictions that did not provide data on sex for a
portion of their population, the sex distribution of the known
portion of the population was used to impute for the unknown
portion because it was assumed that the distributions were the
same. For jurisdictions that were unable to provide any data on
sex for more than | year, the state national average was used to
tmpute the number of males and females supervised in those
states. Adjusted jurisdiction totals were then aggregated to
produce national estimates of the number of males and females
on probation and parole,

The counts of prisoners by sex in 2013 and 2014 were adjusted
to account for nonresponse using either external sources

or a ratio adjustment method. When possible, BJS used
information available on state department of corrections’
welbssites to impute the number of males and females under the
jurisdiction of that state’s prison system within the reference
year. Otherwise, the sex distribution reported by the state in

a recent, prior year was used to impute the number of males
and females in the reference year. For more information, see
Prisoners in 2014 (NCJ 248955, BJS web, September 2015).

For jails that were unable to report the number of males and
females confined at yearend 2013 or 2014, the same sequential
hot-deck imputation procedure described in Jail population—
jurisdiction-level estimates to impute for the confined jail
population was also used to impute for the number of males
and females confined in jail. Control totals for the 2014
confined jail population by sex were estimated at the state
level as described in the section about weighting under the

001650

BC-DOC-0000004334



Appendix Attachment c00502

heading Jail population—jurisdiction-level estimates. A similar
method was used to estimate 2013 control totals by sex.

More information can be found in Census of Jails: Population
Changes, 19992013 (NCJ 248627, BJS web, November 2015).

To generate estimates of the total correctional population in
2013 and 2014 by sex and jurisdiction, ratio estimation was
used to account for male and female offenders with multiple
correctional statuses in each jurisdiction. These adjustments
were made by correctional status and were based on reported
counts, by jurisdiction, of the number of offenders by sex and
the number of offenders with multiple correctional statuses:

& To estimate the number of male and female prisoners held
in local jails, the distribution of the prison population
by sex within the reference year was applied to the
number of prisoners in local jails by jurisdiction. The
estimated number of male prisoners held in local jails was
then subtracted from the total number of males under
correctional supervision by jurisdiction. This same method
was used to adjust the number of fernales under correctional
supervision by jurisdiction.

& The correctional population estimates in each jurisdiction
were also adjusted to account for the number of males
and females on probation who were held in prisons or
local jails. The distribution of the local jail population by
sex was applied to the number of probationers in local
jails by jurisdiction within the reference year to estimate
the number of males and females with both correctional
statuses. In addition, the distribution of the prison
population by sex was applied to the total number of
probationers in prison within the reference vear to estimate
the number of males and females with both correctional
statuses. The estimated number of male probationers in
prisons and local jails was then subtracted from the number
of males under correctional supervision within the reference
year by jurisdiction, and this same method was used to
adjust the number of females under correctional supervision
by jurisdiction. This method was also employed to account
for parolees held in prisons or local jails and the totals, by
sex, were excluded from the number of males and females
under correctional supervision in each jurisdiction,
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& To estimate the number of males and females on parole who
were also on probation in 2013 and 2014, the distribution
of the parole population by sex within the reference year
was applied to the number of parolees on probation in
each jurisdiction. The estimated number of males with
dual community supervision statuses was then subtracted
from the number of males under correctional supervision
by jurisdiction. This same method was used to adjust the
number of females under correctional supervision.

Comparability of jurisdiction-level estimates over time

Al jurisdiction-level estimates included in this report are
based on data reported within the reference year. Some
jurisdictions update their population counts for different
reasons after submitting their data to BJS. Updated population
counts usually include data that were not entered into the
information system before the survey was submitted or data
that were not fully processed by yearend.

Also, some jurisdictions have experienced reporting changes
for one or more correctional population collections over

time, These changes may result because of administrative
changes, such as consolidating databases or implementing new
information systems, resulting in data review and cleanup;
reconciling offender records; reclassifying offenders, including
those on probation to parole and offenders on dual community
supervision statuses; and including certain subpopulations that
were not previcusly reported.

For these reasons, comparisons between jurisdictions and
comparisons between years for the same jurisdiction over
time may not be valid. More detailed information about
updates and reporting changes that tmpact the ability to make
jurisdiction-level comparisons over time can be found in the
source reports for each of the four correctional populations,
such as the Probation and Parole in the United States series or
Prisoners series, within the particular reference year.
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Appendix Attachment c00502

BPPENDIN TABLE 1
Estimated number and rate of persons supervised by 1.5, adulf correctional systems, by correctional status and jurisdiction, 2014

Community supervision

Total correctional population

Incarcerated

Number under
correctional

Correctional

suparvision rate per

Numbar on

Community

supervision rate per

Number in prison

Incarceration
rate pey

supervision, 100,000 U.S. residents probation or parole, 100,000 U5, residents of local jail, 100,000 U.S. residents
Jurisdiction 12/31/2014° age 18 or older® 12/31/2014° age 18 o older® 12/31/2014° age 18 or older®
U.S total® 6,814,600 2,760 4,708,160 1910 2,188,000 89¢
Federal! 338,000 140 128,400 50 209,600 90
State 6,476,600 2630 4,579,760 1,860 1,978,300 80¢
Alabama 104,900 2,790 61,400 1,640 45,800 1,220
Alaska 14,600 2,650 9,300 1,690 5,300 960
Arizona 133600 2,550 80,700 1,570 54,800 1,060
Arkansas 69,100 3,050 49,300 2470 23300 1020
California 589,600 1,580 382,600 1,280 207,100 690
Colorado 119,800 2,850 89,100 2,150 31,500 760
Connecticut 62,300 2,200 45,600 1610 16,600 580
Delaware 23,300 3170 16,300 2,220 7,000 950
District of Columbia® 11,600 2180 11400 2070 1,600 300
Florida 382,600 2,390 231,600 1450 153,600 960
Georgiah 579,600 7,580 491,800 6430 91,000 1,190
Hawali 28,300 2,540 22,500 2,010 5,90¢ 530
{dzho! 48,600 4,010 37,700 3,110 11.000 910
fHinois 219,000 2,210 151,800 1,530 67,200 680
Indiana 175,200 3480 128,100 2,540 47,100 940
lowa 46,500 1,540 35,500 1,490 12,70C 530
Kansas 37,400 1,710 20,400 930 17,000 780
Kentucky 103,600 3,040 70,800 2,080 33,500 980
Louisizna 113,600 3,200 70,600 1,990 49,100 1,360
Maine 10,100 940 6,600 610 4,100 380
Maryland 109,700 2,360 91,100 1,560 31,100 670
Massachusetts 90,300 1,680 70,200 1310 20,300 380
Michigan 256,760 3,330 199,000 2,580 59,400 770
Minnesota 120,500 2876 104,300 2450 16,200 390
Mississippt 69,700 3,670 44,300 1,950 25400 1,120
Missouri 109,500 2340 65,800 1400 43,700 930
Montana 14,500 1810 8,700 1,210 5,50¢ 680
Nehraska 22,500 1,580 14,600 990 8,500 600
Nevada 37,500 1,710 18,000 820 19,600 890
New Hampshire 11,200 1,050 6,300 590 4900 460
New Jersey 164,500 2,370 130,800 1,880 35,200 510
New Mexico 32,500 2,050 18,100 1,140 14,400 910
MNew York 222,100 1,430 149100 950 77.50¢ 500
North Carolina 153,600 2,000 99,300 1,290 54,300 710
North Dakota 9,300 1610 6,200 1,070 3,200 550
Ohio 326,300 3,630 256,200 2,850 71,200 790
Oklahoma 69,600 2376 31100 1.060 38,400 1,310
Oregon 82,700 2,640 61,900 1,580 20,900 670
Pennsylvania 360,800 3576 281400 2,780 85,200 840
Rhode tsland 25,100 2,870 24,100 2,850 340¢ 400
South Carolina 71,900 1,910 40,000 1060 31,500 850
South Dakota 14,500 2,240 5400 1,460 5,10¢ 800
Tennessee 115,900 2,360 76,400 1,500 45,900 920
Texas 699,300 3450 496,900 2480 219,100 1,090
Utah 25,700 1,250 15300 740 12,600 620
Vermont 8400 1670 6,800 1,340 2,00¢ 390
Virginia 115,300 1,780 56,700 880 58,600 900

Continued on next page
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Appendix Attachment c00502

BPPENDIN TABLE 1 {continued)
Estimated number and rate of persons supervised by 1.5, adulf correctional systems, by correctional status and jurisdiction, 2014

Total correctional population Community supervision Incarcerated
Numberunder  Correctional Community Incarceration
correctional supervision rate per Number on supervision rate per Number in prison  rate per
supervision, 100,000 U.S, residents probation or parole, 100,000 U.S, residents of local jall, 100,000 U.S. residents
Jurisdiction 12/31/20142 age 18 or older® 12/31/2014° age 18 or older® 12/31/2014° age 18 or older®
Washington 133,000 2420 104,000 1,890 30,90C 560
West Virginia 16,600 1,330 9,900 580 9,900 670
Wisconsin 97,300 2,180 54,500 1,440 34,600 770
Wyoming 9,700 2,180 5,900 1330 3,800 850

Note: Counts were rounded to the nearest 100, and rates were rounded to the nearest 10. Detail may not sum to total due to rounding and because offenders with multiple
correctional statuses were excluded from totals. Counts include estimates for nonresponding jurisdictions. See Methodology.

aExcludes an estimated 81,700 prisoners held in local jails; 23,500 probationers in prisons; 24,600 probaticners in local jails; 21,800 parolees in local jails;

11,600 parclees in prisons; and 12,900 parclees on probation. See table 6.

bRatas were computed using estimates of the U.S. resident population of persons age 18 or older within jurisdiction.

“Excludes an estimated 12,900 parolees on probation. See table 6.

“Excludes an estimated 81,700 prisoners held in local jails. See table 6.

¢Total correctional population and total number in prison or local jail include local jail counts that are based on December 31, 2014, in order to produce jurisdiction-level
estimates. For this reason, with the exception of appendix table 2, the totals in this table differ from the national estimates presented in other tables and figures in this report.
See Methodology.

fExcludes about 11,900 inmates who ware not held in locally operated jails but in facilities that were operated by the Federal Bureau of Prisons and functioned as jails.

SAfter 2001, responsibility for sentenced prisoners was transferred to the Federal Bureau of Prisons. Therefore, the 2005 and 2013 incarcerated populations represent inmates
held in local jails.

FTotal correctional population and community supervision population estimates include misdemeanant probation cases, not individuals, supervised by private companies
and may overstate the number of offenders under supervision.

Total correctional population and community supetvision population include estimates of probaticners supervised for a misdermeanor based on admissions and may
overstate the numiber of offenders under supervision.

Sources: Bureau of Justice Statistics, Annual Probation Survey, Annual Parole Survey, Deaths in Custody Reporting Prograrm, and National Prisoner Statistics pragram, 2014; and
.5, Census Bureau, unpublished U.S. resident population estimates within jurisdiction on January 1, 2015,
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Appendix Attachment c00502

SPPENDINTABLEZ
Estimated number and rate of persons supervised by U.5. adult correctional systems, by sex and jurisdiction, 2013 and 2014
Total correctional population, 12/31/2013 Total correctional population, 12/31/2014
Rate per 100,000 US. Rate per 100,000 1.3,
Number residents of all ages® Number residents of all ages?
Jurisdiction Total® Male Female Male Female Total fMale Female Male Female
U5, total® 6503600 5647300 1,256,300 3,610 780 6814600 5563100 1,251,600 3,530 776
Faderal® 347,000 308,600 38400 200 20 338,000 300,600 37400 190 20
State ) 6,556,600 5338700 1217900 3410 750 8476600 5262500 1,214,100 3,340 750
Alabama® 115,500 98,500 17,100 4,200 650 104,900 87400 17.500 A1 700
Alaska 14,600 12,200 2,506 3,150 710 14,600 12,100 2400 3,130 650
Arizona 132,300 111,100 21,200 3,350 630 133,600 111,800 21,700 3330 640
Arkansas 70,100 56,400 13,700 3870 910 69,100 55,500 13,500 3,800 890
California 601,800 506,800 95,000 2,640 490 589,600 495,500 94,100 2,560 480
Colorade 120,500 85,000 25,500 3,560 960 119,80¢C 94,000 25,800 3470 960
Connecticut 62,900 52,700 10,200 3,000 550 62,300 51,500 10,700 2,930 580
Delaware 23,700 19,100 4,600 4,240 960 23,300 18,800 4,500 4130 930
District of Columbia® 13,700 11,700 2,000 3,770 580 11,500 16,200 1,800 3,230 520
Florida 385,200 314,400 74,800 3,260 740 382,600 308,800 73,700 3,150 720
Gecrgiaf 623,500 496,600 126,800 16,120 2470 579,600 463,800 115,800 9,370 2,230
Hawalii 28,900 22,800 6,200 3,190 890 28,300 22,300 6,000 3,100 850
idahot 46,200 35900 10,30¢ 4410 1,270 48,600C 37,700 10,900 4,580 1,330
illinols 222,700 183,500 35,200 2,500 600 219,000 181,000 38,000 2,860 586
indiana 179,100 142,200 36,900 4,380 1,100 175,200 139,300 35,900 4,280 1,070
lowa 45560 36,300 9,60¢ 2,360 610 46,500 36,600 5,900 2,360 630
Kanasas 37,100 30,800 6,20C 2140 430 37400 31,200 6,200 2150 420
Kentucky“ 97,500 73,500 24,000 3,390 1,070 103,600 77,800 25,700 3,580 1,150
Loubsiana 115,300 97,700 17,700 4,300 750 113,600 96,300 17400 4,220 730
Maine 16,500 8,900 1,700 1,370 250 10,100 8,400 1,700 1,290 250
Maryiandd 74500 67,200 7,706 2,330 250 109,700 92,100 17,700 3,170 570
Massachusetts 90,700 76,100 14,600 2330 420 90,300 75,900 14,400 2310 410
Michigan® 253,500 203,300 50,200 4,180 1,000 256,700 203,200 53400 4170 1,060
Minnesota 123,500 57400 26,100 3,600 950 120,500 95,500 25,000 3510 910
Mississippi 67,600 52400 15,200 3,600 990 69,700 58,200 11,500 4,000 750
Missouri 113,400 93,000 20400 3130 560 109,500 89,400 20,100 3,000 650
Montana 14,800 12,100 2,706 2,360 530 14,500 11,700 2,800 2,270 550
Nebraska 23,200 18,500 4,600 1,980 490 22,500 17,800 4,700 1,890 500
Nevada 37,200 31,000 6,300 2190 450 37,500 31400 6,100 2190 430
New Hampshire 11,100 8,300 1,800 1420 270 11,200 9,300 1,900 1420 280
New lersey 164,100 137,900 26,360 3470 580 164,500 137,300 27,200 3,140 559G
New Mexico 34,500 27,700 6,900 2,680 650 32,500 26,000 6,500 2,520 620
New York 227,200 167 500 28,700 2,060 290 222,100 192,300 28,800 2,000 290
Nerth Carolina 156,100 126,500 25,600 2620 580 153,600 124,100 28,500 2,550 580
North Dakota 8,300 6,500 1,800 1,730 500 9,30¢ 7,300 2,000 1,900 550
Chio 335,600 255,800 79,800 4510 1,350 326,300 251,000 75,300 4410 1,27
Oklahoma 67,600 55,900 11,700 2820 500 69,600 57,7C0 11,900 2990 510
Oregon 82,300 68,200 14,100 3490 710 82,700 68,200 14,500 3460 720
Pennsylvania 357,400 286,700 70,700 4590 1,080 360,800 284,700 76,100 4540 1160
Rhode Island 24,600 20,900 3,700 4,080 680 25,100 21,300 3,800 4,160 700
South Carclina 73,500 62,700 10,800 2,680 440 71,900 61,000 16,800 2,580 430
Scuth Dakota 14,800 11,800 2,900 2,790 590 14,500 11,600 2,800 2690 560
Tennessee 121,760 57,600 24,200 3,670 720 119,90¢ 95,900 24,000 2,990 716
Texas 712,600 574,200 137,800 4,330 1,020 699,300 564,200 135,100 4,180 959G
Utah 25,300 20,500 4,800 1,380 330 25,700 20,600 5100 1,380 350
Vermont 8,600 6,900 1,800 2230 570 8,400 6,700 1,700 210 540
Virginia 114,500 95,900 18,600 2350 440 115,300 95,500 19400 2,330 460
Washingtond 136400 112,600 26,900 3210 770 133,000 106,600 26,500 3,000 75C
West Virginiad 20,500 16,000 4,500 1,750 480 19,600 15,500 4100 1,700 440
Wisconsin 97,900 83,000 14,500 2910 510 97,300 82,300 15,000 2870 520
Wyoming 9,760 7,700 2,000 2,590 700 9,706 7,700 2,000 2,580 700

Note: Counts were rounded to the nearest 100, and rates were rounded fo the nearest 10. Detail may not sum to fotal due to rounding and because offenders with multiple
correctional statuses were excluded from totals. Counts include estimates for nonresponding jurisdictions. See Methodology.

*Rates were computed using estimates of the resident population of persons of all ages within jurisdiction, by sex. U S. resident population estimates of persons age 18 or older
were not available by sex. For this reason, jurisdiction-level ratas in other tables of this report may not be comparable to the rates in this table.

PExcludes, by jurisdiction, an estimated 154,100 males and 16,700 females in 2013 and 157,900 males and 18,200 females with multiple correctional statuses. See Methodology.
Total correctional population includes local jail counts that are based on December 31 in order to produce jurisdiction-level estimates. For this reason, with the exception of
appendix tables 1 and 3, the estimates in this table differ from other estimates in this report. See Methodology.

dEstimates may not be comparable betwesn years due to updated information or changes in reporting. See Methodology.

After 2001, responsibility for sentenced prisoners was transferred to the Federal Bureau of Prisons. Therefore, the 2005 and 2013 incarcerated populations represent inmates
held in local jails.

fEstimates include misdemeanant probation cases, not individuals, supervised by private corpanies and may ovarstate the number of offenders under supervision.
Yncludes estimates of probationers suparvised for a misderneanar based on admissions and may overstate the number of offenders under supervision.

Saurces: Bureau of Justice Statistics, Annual Probation Survey, Annual Parole Survey, Deaths in Custody Reporting Program, Deaths in Custody Reporting Program-—Annual
Summary on Inmates under Jail Jurisdiction, and National Prisoner Statistics program, 2013-2014; and US. Census Bureau, unpublished US. resident population estimates
within jurisdiction, by sex, for January 1 of the following year. 001654
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APPENDIXTABLE 3

Estimated number of persons supervised by U.S. adult correctional systems, by correctional status and jurisdiction, 1999, 2005,

and 2013

1999 2005 2013
Total Community Total Community Total Community
correctional supervision Incarcerated  corvectional supervision Incarcerated corractional  supervision Incarcerated

Jurisdiction population  population® population® population  population® population® population  population® population®
1.5, total 6,349,000 4,485,300 1,510,400 7,055,600 4,946,600 2,200,400 6,907,800 4,753,400 2,222,900

Federal 238100 103,800 135,200 304,500 117,500 186,600 347000 131,500 215,160

State 6,109,500 4,381,500 1775100 6,751,100 4,828,700 2,013,800 6,560,800 4621500 2,007,800
Alabama® 80,500 45,800 34,700 84,800 46,200 40,800 115,500 70,800 45,500
Alaska® 8,000 5,00¢ 4,600 11,500 6,70¢ 4,900 14,600 9,50¢ 5100
Arizona 97.100 60,800 36,300 126,000 77,200 48,800 132,300 79,200 55,100
Arkansas 52,500 38,10C 15500 63,200 46,800 18600 76,100 50,200 22,900
California 683,800 445,500 237400 750,300 500,000 250,300 601,800 383,600 218,200
Colorado® 69,200 50,600 22,000 94,300 54,800 34,700 128,500 89,700 31,800
Connecticut 75,200 56,600 18,600 78,000 58,600 15400 62,900 45,400 17,600
Delaware 28,600 21,600 7.000 26,000 19,100 8,900 23,700 16,700 7.000
District of Columbia®® 27,500 17,200 10,300 14,800 12,700 3,600 13700 12,600 2400
Florida 418,700 298,800 126,760 431,900 282,600 153,360 389,200 237,800 154,360
Georgia®® 397,560 329,700 71,200 531,600 445,700 88,800 623,500 536,200 80,900
Hawai 22,900 18,000 4,500 24,400 18,900 6,100 28,900 23,300 5,600
Idahot! 45,000 37,700 7,200 56,200 46,200 10,000 46,200 35,200 10,900
Hinols¢ 226300 164,800 61,500 242,700 177,700 65,000 222,700 153,400 69,300
Indiana 141,300 110,400 30,900 168,600 128,30C 40,300 179,100 134,000 45100
lowa" 32,400 22,200 16,200 35,300 27,000 12,400 45800 34,700 12,700
Kansas 36,600 23,70C 12,900 35,600 19,70¢ 16,000 37,100 20,500 16600
Kentucky 48,300 23,500 22,500 72,900 44,800 30,700 97,500 65,500 32,000
Louisizna 101,800 57,000 44,800 108,700 52,400 51,800 115,300 70,70¢ 49700
Maine 10400 7,600 2,800 11100 8,200 3,600 10,500 5,700 3500
Maryland® 119,200 96,300 33,500 115,400 #9,90C 35,000 74,500 46,300 32,700
Massachusetts® 72,300 50,600 21,700 192,100 168,900 23,100 90,700 70,000 21,000
Michigan® 247,800 186,500 62,000 265,500 198,600 67,600 253500 195,200 50,100
Minnesota 118,600 107,800 10,800 136,760 121,000 15,600 123,560 107,800 15,700
Mississipp 36,800 13,800 23,800 53,300 25,800 27,560 67,600 38,600 29,000
Missouri 97,000 63,900 33,100 113,300 72,000 41,300 113400 70400 43,000
Montana® 10,400 6,500 3,800 14,100 9,100 5160 14,800 9,500 6,000
Nebraska® 27,000 21,100 5,900 26,760 16,100 7,600 23,200 14,800 8500
Nevada 25,900 15,700 14,200 33,600 16,900 18,700 37,200 7,600 18,600
New Hampshire 8100 4,300 3,800 16,300 6,00¢ 4,200 14100 6,300 4,800
New Jersey 185,600 141,600 44,000 196,200 153,000 43,200 164,100 128,100 37,600
New Mexico® 23,500 13,200 10,200 36,500 21,600 15000 34,500 18,70¢ 15800
New York® 346,500 241,600 104,500 260,500 172,600 92,300 227200 151,400 80,500
North Carolina 15¢,800 109,500 44,300 168,300 114,700 53,500 156,100 100,600 55400
North Dakota 4400 2,900 1,500 8,500 4,200 2,300 8300 5,500 2,800
Ohio 262,500 200,60¢ 63,500 322200 258,50¢ 65,700 335600 267 40C 69,900
Oklahoma 57,200 29,500 28,100 65400 32,900 32,600 67,600 i 37,800
Oregon 79,300 63,400 16,100 86,100 56,400 16,800 82,300 61,100 21160
Pennsylvania® 265400 202,300 63,500 313,300 243,200 76,800 357460 275,800 87,300
Rhode Istand 25,200 22,200 3,000 26,500 26,000 3,760 24,600 23,400 3400
South Carolina® 79,200 48,900 30,300 77,500 42,500 35,000 73,500 40,900 32,600
South Dakota 8,400 4,800 3,600 12,500 7,800 4,800 14,800 9,500 5,360
Tennessee 83,400 47 400 36,400 99,300 58,00C 43,500 121,760 77.90¢ 47400
Texas 756,600 556400 214,000 733,800 532,200 225000 712,000 508,000 222000
Utah 20,000 12,80C 8500 23,100 13400 11,800 25,300 14,500 12600
Vermont 12600 11,300 1,500 11500 10,000 2100 8600 6,900 2100
Virginia® 86,000 38,00C 48,000 107,200 50,10C 57,100 114,500 55,80C 58,700

Continued on next page
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Appendix Attachment c00502

BPPENDIN TABLE 3 {continued)
Estimated number of persons supervised by U.S. adult correctional systems, by correctional status and jurisdiction, 1999, 2005,
and 2013

1999 2005 2013

Total Community Total Community Total Community
correctional supervision Incarcerated  corvectional supervision Incarcerated corractional  supervision Incarcerated
Jurisdiction population  population® population® population  population® population® population  population® population®
Washington® 179,360 157,800 25,100 139,600 115,800 25,700 139400 111,100 30,000
West Virginia® 12400 7,000 5460 16,000 8,900 8100 20,500 11,000 4,700
Wisconsin 04,600 62,700 31,900 107,160 70,70¢ 36,400 97,500 85,300 34,600
Wyoming® 7.000 4,300 2,700 5,000 5400 3,600 5,700 6,000 3,800

Note: Estimates are rounded to the nearest 100 and may not be comparabie to previously published BJS reports due to updated information or changes in methods. Detail
may not suim to total due to rounding and because adjustments were made to exclude offenders with multiple correctional statuses. See table 6. Counts include estimates
for nonresponding jurisdictions. All probation, parole, and prison counts are for December 31. The 1999 and 2005 jall counts are for the last weekday in June while the 2013
counts are for December 31. See Methodology.

“Not known.

4includes persons living in the community while supervised on probation or parole.

bincludes inmates under the jurisdiction of the state or federal prisons or held in local jails.

“Estimates may not be comparable between years due to updated information or changes in reporting. See Methodology.

SAfter 2001, responsibility for sentenced prisoners was transferred to the Federal Bureau of Prisons, Therefore, the 2005 and 2013 incarcerated populations reprasent inmates
held in local jails.

#The 2005 and 20613 total correctional and community supervision population estimates include misdemeanant probation cases, not individuals, supervised by private
companies and may overstate the number of offenders under supervision.

Uncludes estimates of probationers supervised for a misdemeznor based on admissions and may overstate the number of offenders under supervision,

Sources: Bureau of Justice Statistics, Annual Probation Survey, Annual Parole Survey, Census of Jail Inmates, Deaths in Custody Reporting Program—Annual Surmmary on
Inmates under Jail Jurisdiction, and National Prisoner Statistics program, 1999, 2005, and 2013.
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APPENDIXTABLE 4
Number of inmates incarcerated by other adult correctional systems, 2000, 2005, and 2013-2014
Number of inmates Average annual percent  Percent change,

Other adult correctional systems 2000 2005 2013 2014 changs, 2000-2013 2013-2014

Total 20,400 19,800 17600 17,800 -1.1% 1.1%
Territorial prisons? 16,200 15,800 13,500 14,000 -1 0.8
Military facilities® 2400 2,300 1400 140¢ 4.1 0.8
Jalls in Indian country® 1,800 1,700 2,300 2400 19 41

Note: Estimates were rounded to the nearest 100. Total excludes inmates held inlocal jails, under the jurisdiction of state or federal prisons, in US. Immigration and Customs
Enforcement facilities, or in juvenile facilities.

Population counts are for December 31. The 2013-2014 totals include population counts that were estimated for some territories due to nonresponse. See FPrisoners in 2014
(NCJ 248955, BIS web, September 2015).

'—’Popuiation counts are for December 31. See Prisoners in 2014 (NCJ 248955, BJS web, Septermber 2015).

“Population counts are for the last weekday in June. The 2005 population was estimated as the 2004 population because the Survey of Jails in Indian Country was not
conducted in 2005 or 2006, See Jaifs in Indian Country, 2014 (NCJ 248974, BJS web, Octaber 2015).

Sources: Bureau of Justice Statistics, National Prisoner Statistics program and Survey of Jails in indian Country, 2000, 2005, and 2013-2014.

APPENDHMX TABLES
inmates held in custody in state or federal prisons or local jails, 2000 and 2013-2014
Number of inmates Average annual percent Percent change,
Inmates in custody 2000 2013 2014 change, 2000-2013 2013-2014
Total 1,938,500 2211400 2,217,800 1.0% 0.3%
Federal prisoners? 140,100 215,000 209,600 3.3% -2.5%
Prisons 133,900 205,700 200,100 33 -2.7
Federal facilities 124,500 173,800 169,500 25 2.5
Privately operated facilities 5,400 31,500 30,500 g4 -44
Community corrections centers® 6,100 9,300 9,500 32 2.2
State prisoners 1,177,200 1,265,200 1,263,800 0.6% -0.1%
State facilities® 1,101,200 1173000 1172600 05 0.0
Privately operated facilities 76,100 92,200 91,200 15 11
Local jails 621,100 731,200 744,600 1.3% 1.8%
Incarceration rated 650 700 650 0.1% -1.4%
Adult incarceration rate® 920 510 500 0.1 1.1

Note: Estimates may not be comparable to previously published BJS reports due to updated information. Counts were rounded to the nearest 100 and include estimates for
nonvesponding jurisdictions. See Methodology. Rates were raunded to the nearest 10, Detati may not to sum to total due to roundmg Frison counts are for December 31; jail
counts are for the last weekday in June. Total includes all inmates held in local jails, state or federal prisons, or privately operated facilities. It does not include inmates held

n LS. territories (appendix table 4), military facilities (appendix table 4}, U.S. Emmigia‘ ion and Customs Enforcement facilities, in jails in Indian country (appendix table 4), or
U\,emle facilities. See Methodology for sources of incarceration data and Terms and definitions for an explanation of the differences between the (ustodv prison population
ieponed in this table and the jurisdiction prison population reported in all other tables and figures.

aAfter 2001, responsibility for sentenced prisoners from the District of Columbia was transferved to the Federal Bureau of Prisons.
bNonsecure, privately operated community corrections centers,

‘Excludes prisoners held in local jails in Georgia for 2013 and 2014 to avoid double counting.

“The total number in the custody of local jails, state or federal prisons, or privately operated facilities per 100,000 U.5. residents of all ages.
“The total number in custody per 100,000 U .S, residents age 18 ar older.

Sources: Bureau of Justice Statistics, Annual Survey of Jails, and National Prisoner Statistics program, 2000 and 2013-2014; and U.S. Census Bureau, postcensal estimated
resident populations for January 1 of the following year, 2001, 2014, and 2015,
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LHPPENDIX TABLE &

Estimated standard errors for local jall inmates, 2000 and
2005-2014

Year Total Standard error
2000 621,400 2,500
2005 747,500 ~
2006 765,800 3550
2007 780,200 3,720
2008 785500 4,020
2009 767 400 4,230
2010 748,700 5430
2011 735,600 6,010
2012 744500 7,680
2013 731,200 8,040
2014 744,600 8,380

Note: Population estimates were rounded to the nearest 100. Standard errors were

rounded to the nearest 10,

~Not applicable. Data represent a complete enumeration based on the 2005 Census

of Jail Inmates.

Sources: Bureau of Justice Statistics, Annual Survey of Jails, Census of Jaill lnimates,

2000 and 2005-2014.
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The Bureau of Justice Statistics of the U.S. Department of Justice is the
principal federal agency responsible for measuring crime, criminal
victimization, criminal offenders, victims of crime, correlates of crime,
and the operation of criminal and civil justice systems at the federal, state,
tribal, and local levels. BJS collects, analyzes, and disseminates reliable and
valid statistics on crime and justice systems in the United States, supports
improvements to state and local criminal justice information systems,

and participates with national and international organizations to develop
and recommend national standards for justice statistics. William J. Sabol
is director.
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Jail Inmates at Midyear 2014

Todd D. Minton and Zhen Zeng, Ph.D., BJS Statisticians

r I {he number of inmates confined in county
and city jails was an estimated 744,600 at
midyear 2014 {figure 1, table 1}. The jail

population remained steady at the 2012 level and

was significantly lower than the peak of an estimated

785,500 at midyear 2008. Since 2000, the jail inmate

population increased about 1% each year.

The jail incarceration rate—the confined jail
population per 100,000 U.S. residents—decreased
steadily from a peak of 259 inmates per 100,000 at
midyear 2007 to 234 per 100,000 at midyear 2014.
The adult only jail incarceration rate has also declined
from a high of 340 inmates per 100,000 at midyear
2007 to 302 per 100,000 at midyear 2014.

This report summarizes data from the Annual
Survey of Jails (AS]) which is conducted in years
between the complete census of local jails. AS] uses
a stratified probability sample of jail jurisdictions

to estimate the number and characteristics of local
inmates nationwide. The 2014 ASJ sample consisted
of 891 jail jurisdictions, represented by 942 jail
facilities (referred to as reporting units). This sample

v

HIGHLIGHTS

# The number of inmates confined in county and city
jails was an estimated 744,600 at midyear 2014,
which was significantly lower than the peak of
785,500 inmates at midyear 2008.

& Since 2000, the jail inmate population increased
about 1% each year.

& The jail incarceration rate decreased from a peak
of 259 per 100,000 in 2007 to 234 per 100,000 at
midyear 2014.

& The female inmate population increased 18.1%
between midyear 2010 and 2014, while the male
population declined 3.2%.

# White inmates accounted for 47% of the total jall
population, blacks represented 35%, and Hispanics
represented 15%.

————

represents about 2,750 jail jurisdictions nationwide.
Local jail jurisdictions include counties {parishes in
Louisiana) or municipal governments that administer
one or more local jails.

FHELIRE 1
Inmates confined in local jails at midyear and percent
change in the jail population, 2000-2014

Number of inmates at midyear
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Sources: Bureau of Justice Statistics, Annual Survey of Jails, midyear
2000-2004 and midyear 2006-2014; and Census of Jail Inmates, midyear
2005.

m About 4,200 juveniles age 17 or younger were held
in local jails at midyear 2014. They accounted for
0.6% of the confined population, down from 1.2%
at midyear 2000.

& Nearly 90% or 3,700 juvenile inmates were tried
or awaiting trial in adult court. The number of
juveniles not charged as an adult declined by 74%
between midyear 2010 and 2014.

& Since 2000, 95% of the growth in the overall
jail inmate population (123,500) was due to the
increase in the unconvicted population (117,700
inmates).

# Local jails admitted about 11.4 million persons
during the 12-month period ending June 30, 2014,
which was down from a peak of 13.6 million in
2008.
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TABLE 1

Inmates confined in local jails at midyear, average daily population, and incarceration rates, 2000-2014
Average daily population®

Inmates confined at midyear®

Year-to-year change

Year-to-year change

Jail incarceration rate®

Year Total Number Percent Total Number Percent Adults and juveniles?  Adults only
2000 621,149% 15,206 2.5% 618,319% 10341 1.7% 220 292
2001 631,240% 10,091 16 625,966*% 7647 12 222 294
2002 065475% 34,235 54 052,082%% 26,116 42 231 307
2003 691,301% 25,826 39 680,760% 28,678 44 238 315
2004 713,990* 22,689 33 706,242* 25482 37 243 322
2005 747,529 33,539 4.7 733442 27,200 39 252 334
2006 765,819% 18,290 24 755320 21,878 30 256 338
2007 780,174 14,355 19 773,138 17,818 24 259 340
2008 785,533* 5,359 0.7 776,573* 3435 04 258 338
2009 767434% -18,099 2.3 768,135% -8,438 -1.1 250 327
2010 748,728 -18,706 24 748,553 -19,582 2.5 242 315
2011 735,601 -13,127 -1.8 735,565 -12,988 -1.7 236 307
2012 744,524 8,923 12 737,369 1,804 02 237 308
2013 731,208 -13.316 -1.8 731,352 6,017 0.8 231 299
2014* 744,592 13,384 18 738,975 7623 10 234 302
Average annual change

2000-2013 1.3% 1.3%

2013-2014 18 10

Note: Detail may not sum to total because of rounding. See appendix table 1 for standard errors.

*Comparison year on confined inmates and average daily population.

**Difference with comparison year is significant at the 95% confidence level. See Methodology for tests of significance.

2Number of inmates held on the last weekday in June.
bSum of all inmates in jail each day for a year, divided by the number of days in the year.
“Number of inmates confined at midyear per 100,000 US. residents.
dJuveniles are persons age 17 or younger at midyear.
Sources: Bureau of Justice Statistics, Annual Survey of Jails, midyear 2000-2004 and midyear 2006-2014; and Census of Jail Inmates, midyear 2005.
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Males have made up at least 85% of the jail population since White inmates accounted for 47% of the total jail population,
2000. The female inmate population increased 18.1% (up blacks represented 35%, and Hispanics represented 15% at
16,700 inmates) between midyear 2010 and 2014, while midyear 2014. From midyear 2010 to 2014, white inmates

the male population declined 3.2% (down 20,900 inmates) increased by 21,200, while black (19,400) and Hispanic (7,500)
(table 2, table 3}. The female jail population grew by an inmates declined.

average of about 1.6% every year between 2005 and 2014. In
comparison, the male jail population declined by 0.3% every
year since 2005 (not shown).

TABLE 2
Number of inmates in local jails, by characteristics, midyear 2000 and 2005-2014
Characteristic 2000 2005 2006 2007 2008 2009 2010 20112 20122 20132 2014%
Total® 621,149% 747,525 765819% 780,174  785533% 767434 748,728 735,601 744,524 731,208 744,592
Sex
Male 550,162%  652,958*  666819%* 679,654™ 685862** 673,728% 656,360 642,300 645,900 628,900 635,500
Female 70,987%%  94571% 99,000 100520% 99,670 93,706 92,368 93300 98600 102400 109,100
Adult 613,534* 740,770 759,717%% 7733417 777829% 760,216 741,168 729,700 739,100 726,600 740,400
Male 543120%  646,807* 661,164 673,346" 678,657" 667,039% 649,284 636,900 640,900 624,700 631,600
Female 70414%  93963% 98,552  99,995%  99,172%  93176™ 01,884  92,800**  98,100% 101,900** 108,800
Juvenile 7,615%% 6,759%% 6,102%* 6,833% 7,703* 7,218 7,560%* 5,900% 5400%* 4,600 4,200
Held as adult 6,126%* 5,750%% 4,835%* 5,649 6410%* 5,846 5,647%* 4,600%* 4,600%* 3,500 3,700
Held as juvenile 1489%* 1,009 1,268 1,184 1,294 1373 1.912%* 1,400 900 1,100 500
Race/Hispanic origin®
Whitef 260,500%  331,000%  336,500%* 338,200% 333,300%* 326400% 331,600 329400 341,100 344,900 352,800
Black/African American’ 256,300 290,500% 295900 301,700 308,000 300,500%*  283,200% 276,400 274,600 261,500 263,800
Hispanic/Latino 94,100 111,900 119,200%%  125,500%  128,500** 124,000  118100%* 113,900 112,700 107,900 110,600
American Indian/
Alaska Native'd 5,500%* 7,600* 8,400 8,600 9,000 9,400 9,900 9,400 9,300 10,200 10,400
Asian/Native Hawaiian/
Other Pacific Islander'd 4,700%* 5,400%% 5,100%* 5,300%% 5,500%* 5400%% 5,100%* 5,300% 5400 5,100% 6,000
Two or more races' 1,000 700 800 1,300 1,800%* 800 1,200 1,500%* 1,600%* 1,000
Conviction statuseh
Convicted 271,300 284,400 290,000%  296,700%*  291,200%* 290,100  291,300**  289,600*  293,100* 278,000 277,100
Unconvicted 349,800%* 463,200 475,800 483,500%* 494,200 477,300 457400 446,000  451400% 453,200 467,500

Note: Detail may not sum to total because of rounding. See appendix table 2 for reported data and appendix table 3 for standard errors.
...Not collected.

*Comparison year for each characteristic.

**Difference with comparison year is significant at the 95% confidence level.

Data for 2011-2014 are adjusted for nonresponse and rounded to the nearest 100.

bMidyear count is the number of inmates held on the last weekday in June.

Persons age 17 or younger at midyear.

dincludes juveniles who were tried or awaiting trial as adults.

¢Data adjusted for nonresponse and rounded to the nearest 100. See Methodology.

fExcludes persons of Hispanic or Latino origin.

9Previous reports combined American Indians and Alaska Natives and Asians, Native Hawaiians, and other Pacific Islanders into an Other race category.
PIncludes juveniles who were tried or awaiting trial as adults.

Sources: Bureau of Justice Statistics, Annual Survey of Jails, midyear 2000 and midyear 2006-2014; and Census of Jail Inmates, midyear 2005.
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About 4,200 juveniles age 17 or younger were held in local offenders or convicted offenders awaiting sentencing. From
jails at midyear 2014. They accounted for 0.6% of the confined midyear 2013 to 2014, the number of unconvicted inmates
population, down from 1.2% at midyear 2000. Nearly 90% and the number of convicted inmates remained statistically

or 3,700 juvenile inmates were tried or awaiting trial in the same. Since 2000, 95% of the growth in the overall jail
adult court. The number of juveniles not charged as an adult inmate population (up 123,500) was due to the increase in the
declined by 74% between midyear 2010 and 2014 (from 1,900 unconvicted population (up 117,700 inmates) and 5% was due
to 500 inmates). to the increase in the convicted population (up 5,800 inmates).

At midyear 2014, about 6 in 10 inmates were not convicted, but
were in jail awaiting court action on a current charge—a rate
unchanged since 2005. About 4 in 10 inmates were sentenced

THRBLE 3
Percent of inmates in local jails, by characteristics, midyear 2000 and 2005-2014
Characteristic 2000 2005 2006 2007 2008 2009 2010 2011 2012 2013 2014
Sex
Male 88.6% 87.3% 87.1% 87.1% 87.3% 87.8% 87.7% 87.3% 86.8% 86.0% 85.3%
Female 14 12.7 129 129 12.7 12.2 12.3 12.7 13.2 14.0 14.7
Adult 98.8% 99.1% 99.2% 99.1% 99.0% 99.1% 99.0% 99.2% 99.3% 99.4% 994%
Male 874 865 86.3 86.3 864 86.9 86.7 86.6 86.1 85.4 84.8
Female 1.3 126 129 12.8 12.6 12.1 123 126 13.2 139 14.6
Juvenile? 1.2% 0.9% 0.8% 0.9% 1.0% 0.9% 1.0% 0.8% 0.7% 0.6% 0.6%
Held as adultb 1.0 0.8 06 0.7 0.8 0.8 0.8 0.6 06 0.5 05
Held as juvenile 0.2 0.1 02 0.2 0.2 0.2 03 0.2 0.1 0.1 0.1
Race/Hispanic origin®
Whited 41.9% 44.3% 43.9% 43.3% 42.5% 42.5% 44.3% 44.8% 45.8% 47.2% 47.4%
Black/African Americand 41.3 389 386 387 39.2 39.2 378 376 369 35.8 354
Hispanic/Latino 15.2 15 156 16.1 164 16.2 15.8 155 15.1 14.8 14.9
American Indian/
Alaska Nativede 0.9 1.0 1.1 1.1 11 1.2 13 13 1.2 1.4 14
Asian/Native Hawaiian/
Other Pacific Islander®® 038 0.7 0.7 0.7 0.7 0.7 0.7 0.7 0.7 0.7 08
Two or more races? 0.1 0.1 0.1 0.2 0.2 0.1 0.2 02 0.2 0.1
Conviction statusb<
Convicted 44.0% 38.0% 37.9% 38.0% 37.1% 37.8% 38.9% 39.4% 394% 38.0% 37.2%
Unconvicted 56.0 62.0 62.1 62.0 62.9 62.2 61.1 60.6 606 62.0 62.8

Note: Percentages are based on the total number of inmates held on the last weekday in June. Detail may not sum to total because of rounding. See table 2 for significance
test. See appendix table 4 for standard error ratios.

...Not collected.

Persons age 17 or younger at midyear.

bIncludes juveniles who were tried or awaiting trial as adults.

“Data adjusted for nonresponse. See Methodology.

dExcludes persons of Hispanic or Latine origin.

Previous reports combined American Indians and Alaska Natives and Asians, Native Hawaiians, and other Pacific Islanders into an Other race category.
Sources: Bureau of Justice Statistics, Annual Survey of Jails, midyear 2000 and midyear 2006-2014; and Census of Jail Inmates, midyear 2005.
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Nearly half of jall inmates were held In less than 10%

of jails

The largest jails (those with an average daily population
(ADP) of 1,000 or more inmates) held 47% of the jail inmate
population at midyear 2014, but accounted for 6% of all jail
jurisdictions nationwide {table 4}. In comparison, the smallest
jail jurisdictions (those with an ADP of less than 50 inmates)

held 3% of the inmate population, but accounted for 38% of
all jail jurisdictions. Jail jurisdictions with an ADP of 50 to

99 inmates and 100 to 249 inmates accounted for about 20%
each of jail jurisdictions. Combined, these jail jurisdictions
held 19% of all inmates. Jail jurisdictions with an ADP of 250
to 999 inmates accounted for 17% of all jail jurisdictions, but
held 31% of all inmates at midyear 2014. Similar patterns were

observed in 2013 for all categories.

TABLE S

Inmates confined in local jails at midyear, by size of jurisdiction, 2013-2014

Inmates confined at midyear®

Percent of all inmates

Jurisdiction sizeb 2014 Difference Percent change 2013 2014
Total 744,592 13,384 1.8% 100% 100%
49 or fewer 25,058 1,513 64 32 34
50-99 42172 3,202 82 53 57
100-249 96,443 1412 15 13.0 130
250-499 101,609 -753 0.7 14.0 136
500-999 128,070 4,915 40 16.8 172
1,000 or more 351,239 3,094 09 47.6 472

Note: Detail may not sum to total because of rounding. All comparisons by jurisdiction size are not significant at the 95%-confidence level. See appendix table 5 for standard

errors.

2Number of inmates held on the last weekday in June.

bStandardized on the average daily population (ADP) for the 12-month period ending June 30, 2006, the first year in the current Annual Survey of Jails sample. ADP is the sum

of all inmates in jail each day for a year, divided by the number of days in the year.
Source: Bureau of Justice Statistics, Annual Survey of Jails, midyear 2013-2014.
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Increase In new bed space between 2013 and 2014 was
similar to the average annual increase between 2000
and 2013

Rated capacity in jails reached an estimated 890,500 beds at
midyear 2014, an increase of nearly 4% from 857,900 beds
at midyear 2010 {(figure 2, table 5}. Rated capacity is the
maximum number of beds or inmates allocated to each jail
facility by a state or local rating official.

Since peaking in 2007 (96%), the percentage of rated capacity
occupied at midyear 2014 (84%) was the lowest since 2000. At
midyear 2014, jail jurisdictions holding 250 or more inmates
reported a higher percentage of occupied bed space (85% to
87%) than smaller jail jurisdictions holding fewer than 250
inmates (67% to 79%) {table ).

In addition to the ratio of midyear jail population to rated
capacity, two additional measures can be used to measure jail
crowding—the ratio of ADP in a year to rated capacity, and
the ratio of the number of inmates on the most crowded day
in June to rated capacity. Using these measures, the nation’s
jails operated at about 83% of rated capacity on an average day
and about 89% of rated capacity on their most crowded day in
June 2014.

FIGURE 2
Midyear custody population, average daily population (ADP),
and rated capacity in local jails, 2000-2014
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*Maximum number of beds or inmates assigned by a rating official to a facility,
excluding separate temporary holding areas.

bNumber of inmates held on the last weekday in June.

¢Sum of all inmates in jail each day for a year, divided by the number of days in the
year.

Sources: Bureau of Justice Statistics, Annual Survey of Jails, midyear 2000-2004 and
midyear 2006-2014; and Census of Jail Inmates, midyear 2005.

TABLE 5

Rated capacity of local jails and percent of capacity occupied, 2000 and 2005-2014

Year-to-year change in rated capacity?

Percent of capacity occupied®

Year Rated capacity® Number Percent Midyeard Average daily population®
2000 677,787% 25,466 3.9% 92.0%** 91.2%*
2005 786,954 33,398 41 95.0% 93.2%*
2006 794,984* 8,638 10 96.3* 95.0%*
2007 810,543* 15,863 20 96.3** 95.4*
2008 828,714% 18,171 22 94.8* 93.7%
2009 849,895 21,181 26 90.3** 90.4*
2010 857,918* 8,023 09 87.3%* 87.3*
201 870,422 12,504 15 84.5 84.5
2012 877,3% 6,974 08 84.9 84.0
2013 872,943 4,453 05 83.8 83.8
2014* 890,486 17,543 20 83.6 83.0
Average annual change

2000-2013 20% 17,199

2013-2014 20 17,543

Note: See appendix table 6 for standard errors.
*Comparison year on rated capacity and percent of capacity occupied.
**Difference with comparison year is significant at the 95% confidence level.

%Increase or reduction in the number of beds during the 12 months ending midyear of each year. Number and percentage change for 2000 are calculated using the rated

capacity of 652,321 for 1999.

bBased on the confined inmate population divided by the rated capacity and multiplied by 100.
“Maximum number of beds or inmates assigned by a rating official to a facility, excluding separate temporary holding areas.

dNumber of inmates held on the last weekday in June.

=Sum of all inmates in jail each day for a year, divided by the number of days in the year.

Sources: Bureau of Justice Statistics, Annual Survey of Jails, midyear 2000 and midyear 2006-2014; and Census of Jail Inmates, midyear 2005.
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While the confined population and rated jail capacity both
increased at roughly comparable rates from 2000 through
2008, the growth rates have diverged since 2008. The confined
population declined by 0.9% on average per year, while rated
capacity increased by 1.2% on average per year. The increase

in capacity and decrease in confined population almost
equally contributed to the decline in the percentage of capacity
occupied, from 95% at midyear 2008 to 84% at midyear 2014.

From midyear 2008 to 2014, jail jurisdictions holding 100 to
249 inmates experienced the largest percentage increase

in rated capacity relative to population change {(figure 3}.
These jurisdictions reported an 18% increase in their rated
capacity and a small increase (less than 1%) in their inmate
population. The smallest jail jurisdictions, which held fewer
than 50 inmates, reported the smallest percentage increase in
rated capacity (up 4.9%) relative to population change (down
1.2%). Jails holding more than 250 inmates experienced a
decline in their midyear jail population and an increase in their
rated capacity.

THBLE &
Percent of jail capacity occupied at midyear, by size of
jurisdiction, 2013-2014

Jurisdiction size 2013 2014*
Total 83.8% 83.6%
49 or fewer 644 67.0
50-99 694 74.2
100-249 779 787
250-499 873 86.7
500-999 849 85.0
1,000 or more 87.9% 86.5

Note: Number of inmates held on the last weekday in June divided by the rated
capacity multiplied by 100. Jurisdiction size is standardized on the average daily
population for the 12-month period ending June 30, 2006, the first year in the
current Annual Survey of Jails sample. See appendix table 7 for standard errors.

*Comparison year on percent of capacity occupied at midyear.
**Difference with comparison year is significant at the 95% confidence level.
Source: Bureau of Justice Statistics, Annual Survey of Jails, midyear 2013-2014.
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FIGURE 3

Percent change in the midyear custody population and rated
capacity between 2008 and 2014
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Note: Jail jurisdiction size is standardized to the average daily population (ADP)
for the 12-month period ending June 30, 2006, the first year in the current Annual
Survey of Jails sample. ADP is the sum of all inmates in jail each day for a year,
divided by the number of days in the year.

*Maximum number of beds or inmates assigned by a rating official to a facility,
excluding separate temporary holding areas.

bNumber of inmates held on the last weekday in June.
Source: Bureau of Justice Statistics, Annual Survey of Jails, 2008 and 2014.
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Local jails admitted 11.4 million persons during the

12-month period ending midyear 2014

Local jails admitted an estimated 11.4 million persons during
the 12-month period ending June 30, 2014, a stable estimate

since 2011 (11.8 million), but down from a peak of 13.6 million

admissions in 2008. The number of persons admitted in 2014

was 15 times the size of the ADP (an estimated 739,000)
during the 12-month period ending June 30, 2014. (See
Methodology for methods used to estimate admissions.)

Nearly 4 in 10 admissions to jail during the last week of

June 2014 were to the largest jail jurisdictions {table 7}. In
comparison, jail jurisdictions holding fewer than 50 inmates
accounted for 6% of all jail admissions. For these jurisdictions,
the number of inmates admitted was 28 times the size of

the ADP between midyear 2013 and 2014. These small jail
jurisdictions also experienced the highest turnover rate
(104%), measured as the change in admissions and releases by
the ADP. (See Methodology for detail.) The turnover rate was
the smallest in large jail jurisdictions (49%). Higher turnover
rates mean larger numbers of admissions and releases relative

to the size of the ADP.

THBLE Y
Average daily jail population, admissions, and turnover rate, by size of jurisdiction, week ending June 30, 2013 and 2014

Estimated number of admissions

Average daily population? during the last week in June Weekly turnover rate®
Jurisdiction size 2013 2014 Difference 2013 2014* 2013 2014*
Total 731352 738975 7623 224,536 218,924 60.2% 58.1%
49 or fewer 23,301 23,490 189 15,296 12,610 1211 104.2
50-99 38721 40,554 1,833 16,315 18,763 836 87.2
100-249 93,653 96,200 2,547 32470 32,087 67.9 65.5
250-499 102,045 99,889 2,156 35,003 33,527 66.3 65.0
500-999 123,220 125,954 2,734 46,806 35430 755 56.1
1,000 or more 350412 352,888 2476 78,645% 86,507 44.3% 485

Note: Detail may not sum to total because of rounding. See Methodology for more detail on estimation procedures. All comparisons by average daily population are not
significant at the 95%-confidence level. See appendix table 8 for standard errors.

*Comparison year on admissions and weekly turnover rate.

**Difference with comparison year is significant at the 95% confidence level.

2Sum of all inmates in jail each day for a year.

bCalculated by adding weekly admissions and releases, dividing by the average daily population (ADP), and multiplying by 100.
¢Standardized on the ADP for the 12-month period ending June 30, 2006, the first year in the current Annual Survey of Jails sample.
Source: Bureau of Justice Statistics, Annual Survey of Jails, midyear 2013-2014.

JATL INMATES AT MIDYEAR 2014 | JUNE 2015
001668

BC-DOC-0000004352



Appendix Attachment c00502

TABLE B

Inmate population in jail jurisdictions reporting on confined
persons being held for U.S. Immigration and Customs
Enforcement (ICE), midyear 2002-2014

Confined persons held

Jurisdictions Inmates for ICE at midyear

reporting on confined at Percent of
Year holdings for ICE2  midyear® Number allinmates
2002 2,961 626,870 12,501 2.0%
2003 2,940 637,631 13337 21
2004 2,962 673,807 14,120 2.1
2005 2,824 703,084 11919 1.7
2006 2,784 698,108 13,598 19
2007 2,713 683,640 15,063 22
2008 2,699 704,278 20,785 30
2009 2,643 685,500 24,278 35
2010 2,531 622,954 21,607 35
20M 2,758 672,643 22,049 33
2012 2,716 690,337 22,870 33
2013 2,685 673,707 17241 26
2014 2,634 654,730 16,384 25

Note: Data are based on the reported data and were not estimated for survey item
nonresponse. Comparisons were not tested due to changing coverage each year.
See appendix table 9 for standard errors.

2Not all jurisdictions reported on holdings for ICE.

bNumber of inmates held on the last weekday in June in jails reporting complete
data or the number of inmates held for ICE.

Sources: Bureau of Justice Statistics, Annual Survey of Jails, midyear 2002-2004 and
midyear 2006-2014; and Census of Jail Inmates, midyear 2005.

TABLE S

Persons under jail supervision, by confinement status and type of program, midyear 2000 and 2006-2014

Confinement status and type of program 2000 2006 2007 2008 2009 2010 201 2012 2013 2014*
Total 687,033** 826,041 848419%* 858,385  837,647** 809,360 798417 808,622 790,649 808,070

Held in jail® 621,149%* 765,819  780,174** 785533  767434* 748,728 735,601 744,524 731,208 744,592

Supervised outside of a jail facilityb 65,884 60,222 68,245 72,852%  70.213** 60,632 62,816 64,098 59441 63,478
Weekend programs¢ 14,523* 11,421 10473 12,325%  11,212** 9,871 11,369** 10,351 10,950 9,698
Flectronic monitoring 10,782%* 10,999 13,121 13,539 11,834 12,319 11,950%* 13,779 12,023%* 14,223
Home detentiond 332 807 512 498 738 736 809 2,129% 1,337%* 646
Day reporting 3,969 4,841 6,163** 5,758** 6,492%* 5,552%* 5200 3,890 3,683 4413
Community service 13,592 14,667 15,327 18475*  17,738* 14,646 11,680 14,761 13,877 14,331
Other pretrial supervision 6,279%* 6,409%  11,148* 12452  12439* 9,375 10464 7,738 7,542 8,634
Other work programs® 8,011 8,319%* 7,369 5,808 5912 4,357 7,165 7,137 5.341% 7,003
Treatment programsf 5,714%* 1,486** 2,276 2,259 2,082 1,799 2,449 2,164 2,002 2,100
Other 2,682 1,273 1,857%* 1,739 1,766%* 1,983** 1,731%* 2,149 2,687 2430

Note: See appendix table 10 for standard errors.

*Comparison year by status and program.

**Difference with comparison year is significant at the 95% confidence level.

2Number of inmates held on the last weekday in June.

bNumber of persons under jail supervision but not confined on the last weekday in June. Excludes persons supervised by a probation or parole agency.
‘Offenders serve their sentences of confinement on weekends only (i.e., Friday to Sunday).

dincludes only persons without electronic monitoring.

eIncludes persons in work release programs, work gangs, and other alternative work programs.

fincludes persons in drug, alcohol, mental health, and other medical treatment.

Source: Bureau of Justice Statistics, Annual Survey of Jails, midyear 2000 and midyear 2006-2014.
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Methodology

Annual Survey of Jalls

In years between the complete census of local jails, the

Bureau of Justice Statistics (BJS) conducts the Annual Survey
of Jails (AS]). AS] uses a stratified probability sample of jail
jurisdictions to estimate the number and characteristics of
local inmates nationwide. The 2014 ASJ sample consisted of
891 jail jurisdictions, represented by 942 jail facilities (referred
to as reporting units). This sample represents about 2,750 jail
jurisdictions nationwide. Local jail jurisdictions include
counties (parishes in Louisiana) or municipal governments
that administer one or more local jails.

In the sampling design, the jail jurisdictions nationwide
were grouped into 10 strata. The 10 strata were defined by
the interaction of two variables: the jail jurisdiction average
daily population (ADP) in 2005, and whether in 2005 the
jurisdiction held at least one juvenile. For 8 of the 10 strata,
a random sample of jail jurisdictions was selected. For the
remaining two strata, all jurisdictions were included in the
sample. One stratum consisted of all jails (70) that were
operated jointly by two or more jurisdictions (referred to as
multi-jurisdictional jails). The other stratum (referred to as
certainty stratum) consisted of all jail jurisdictions (267) that—

® held juvenile inmates at the time of the 2005 Census of Jail
Inmates and had an ADP of 500 or more inmates during the
12 months ending June 30, 2005.

® held only adult inmates and had an ADP of 750 or more.

The sampling design used for the 2014 AS]J is the same as the
design used for the 2013 ASJ. The 2013 AS] differed from

the 2006-2012 ASJs in that it included in the sample, with a
probability of one, all California jail jurisdictions in response
to the two enacted laws—AB 109 and AB 117 by the California
State Legislature and governor—to reduce the number of
inmates housed in state prisons starting October 1, 2011.

The inclusion of all California jail jurisdictions resulted in an
additional 21 jail jurisdictions (for a total sample size of 891
jurisdictions). Since the enactment of the two laws in recent
years, the California jail population has experienced changes
in size that cannot be compared to the changes of any other
state in the U.S. For this reason, the California jail jurisdictions
were put in separate strata so that they could represent only
California jurisdictions. The same sampling design was
adopted for the California jurisdictions.

BJS obtained data from sampled jail jurisdictions by mailed
and web-based survey questionnaires. After follow-up
phone calls and facsimiles, the item response rate for jails
that responded to the survey was nearly 100% for critical
items, such as the number of inmates confined, ADP, and
rated capacity. (See appendix tables 1 to 7 for standard errors
associated with reported estimates from the 2014 AS].)
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Response rate, nonvesponse adjustment, and out-of-scops
iail facilities

The 2014 AS] sample initially comprised 942 reporting

units. However, 12 units were out-of-scope for the 2014

data collection because they had closed either permanently

or temporarily, which resulted in a sample of 930 active
respondents. Ninety-three percent (or 878) of the 930 active
individual reporting units responded to the 2014 data
collection, and 52 active individual reporting units did not
respond to the survey.

BJS implemented nonresponse weight adjustment procedures
to account for unit nonresponse, as it did in 2011 to 2013.

Respondent indicators

The respondent reporting unit indicator JAILR,; is set for each
individual reporting unit j in jurisdiction i in stratum h on the
file, based on the status of the individual reporting unit.

TR = { 1 if respondent or using prior year data,

P g nonrespondent, closed, or out-of-scope.
The respondent jurisdiction indicator JURISR, . is set for each
jurisdiction i in stratum h on the file, based on the value of

JAILRy for the reporting units within the jurisdiction.

1y j”:'] JAllRy 21

JURISR, =
0 otherwise,

Active indicators

The active reporting unit indicator JAILA, . is set for each
individual reporting unit j in jurisdiction i 1n stratum h on the
file, based on the status of the individual reporting unit.

JAllAy = { 1if respondent, using prior year data, or nonrespondent

0 if closed or out-of-scope.

The active jurisdiction indicator JURISA, ; is set for each
jurisdiction i in stratum h on the file, based on the value of
JAILA for the reporting units within the jurisdiction.

n.
Tif Y 1 JAHA, 21

JURISA = Z =1
0 otherwise.

Nonresponse weighting adjustment factor

The nonresponse weighting adjustment factor is calculated
within each stratum. BJS uses the sample weights in the
nonresponse adjustment factor. The nonresponse weighting
adjustment factor F,, is calculated as
n
h
. > 1 WX JURISA,
.
n
h
> o W JURISR,
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where
n;, = number of jurisdictions sampled in stratum h,

wy,; = sample weight for jurisdiction i in stratum h.

Final weight

The final weight FW,, for each jail jurisdiction on the 2014 AS]
data file is calculated as

FW,,= W, x Fy, x JURISR,,

where
w),, = sample weight for jurisdiction i in stratum h.

JAILR,, is used to set the final weight to 0 for units that are
closed, out-of-scope, or nonrespondents.

Final weight post-stratification: California jail jurisdictions
and the Public Safety Realignment

Because of the California Public Safety Realignment, between
midyear 2011 and midyear 2014, California jails experienced
a significant increase in the number of inmates (about

13,900 inmates) that was not experienced by jails nationwide.
To capture this jail population growth in California more
accurately, all California jurisdictions were added to the AS]J
sample in 2013. Accordingly, BJS computed new weights to
ensure that the sampled California jail jurisdictions represent
California jurisdictions only. Without computing these new
weights, the estimated nationwide jail population would be
erroneously inflated.

The post-stratification final weight adjustment is calculated
for each stratum from which California jurisdictions

were sampled. More specifically for each stratum, two

new strata and set of weights were created: one for the
California jurisdictions (PS. ;) and one for the non-
California jurisdictions (PSz,;). In 2013, all California jail
jurisdictions were included in the sample; however, not all of
them responded.

The weight adjustment for California jail jurisdictions is
computed as

N
= h
PScam= =

fean
D JRISReyy

where
N, p, = number of active California jurisdictions in stratum h,

N, = number of sampled California jurisdictions in stratum
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In 2014, all 63 California jail jurisdictions responded, so their
final weights post-stratification were 1.

The post-stratification adjustment for non-California jail
jurisdictions is computed as

N_
_ _ h
Ps CAh™ -

e
> o URSRE
=

where

Nz, = number of active non-California jail jurisdictions in
stratum h, computed as

-
. h _
N, =W, x Z :C;‘ JURISRAZ,

ngyy, = number of sampled non-California jail jurisdictions in
stratum h.

ftem nonresponses imputation

Critical items: Midyear inmate population, ADP, and rated
capacity

Based on the 2014 ASJ, about 99% of the 878 individual
reporting units provided valid data on their midyear inmate
population (872), ADP (864), and rated capacity (869). To
calculate a national midyear inmate population, ADP, and
rated capacity estimate, data were estimated for the reporting
units that did not report specific data.

Estimates were calculated based on the following criteria:

® Data for 1 individual reporting unit included midyear
inmate population data based on the 2014 ASJ.

® Data for 5 individual reporting units included midyear
inmate population data based on estimates from the
2013 AS].

® Data for 9 individual reporting units included ADP data
based on their confined population at midyear 2014.

® Data for 5 individual reporting units included ADP data
based on estimates from the 2013 ASJ.

® Data for 9 individual reporting units included rated capacity
data based on estimates from the 2013 AS]J.

Inmate characteristics

Based on the 2014 ASJ, 90% to 95% of the 878 individual
reporting units provided valid data on sex, age, race/Hispanic
origin, and inmate conviction status. To calculate a national
rate for inmate characteristics, data were estimated based on
the ratio of the reported characteristic population to the total
midyear confined population.
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Weekly admission and release estimation procedures

Based on the 2014 AS], 841 of the 878 individual reporting
units (96%) provided valid data on weekly admissions

or releases. To calculate an overall weekly estimate, data

on offender flows through local jails were estimated for

the 37 reporting units that did not report specific data on
admissions and releases. Release data were estimated for 5
reporting units that reported data on admissions, but not on
releases. Nonresponse weight adjustments account for the
survey nonrespondents.

Estimates were calculated based on the following criteria:

® Data for 3 individual reporting units included admission
and release data based on estimates from the 2012 AS]J.

® Data for 29 individual reporting units included admission
and release data based on estimates from the 2013 AS]J.

® Release data for 5 individual reporting units were based on
admission data reported in 2014.

Calculating annual admissions

The ASJ collects data on weekly admissions. BJS determined
that the June admission data from the 2004 Survey of Large
Jails (SL]) were a reliable source to calculate a nationwide
annual admission estimate. Although the number of
admissions to jails fluctuated throughout the year, the SL]
tracked monthly movements from January 2003 to January
2004 and showed that the June 2003 count (339,500) closely
matched the annual average number of admissions (342,956).
The number of annual admissions was calculated by
multiplying the weekly admissions by 365 days and dividing by
7 days.

Calculating weekly tumover rates

Weekly jail turnover rates were modeled after the Bureau of
Labor Statistics’ Job Openings and Labor Turnover Survey.
Additional information on turnover rates is available at http://
www.bls.gov/jlt/. Jail turnover rates were calculated by adding
admissions and releases, and then dividing by the ADP. The
turnover rate takes into account jail admissions and releases
and gives an indication of the fluctuation of the jail population.

Jurisdiction size categories

For the 2011 through 2014 reports, BJS categorized jurisdiction
sizes based on the ADP during the 12 months ending midyear
2006 (the first year in the current ASJ series). For the 2010
report, comparisons of size categories from midyear 2009 to
midyear 2010 were based on the ADP during the 12 months
ending midyear 2009. In previous reports (2007 through 2009),
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the size category comparisons were based on the 12 months
ending midyear of the specific collection year. As a result,
not all data in previous reports are comparable with data in
this report.

Standard ervors and tests of significance

As with any survey, the AS] estimates are subject to error
arising from sampling rather than using a complete
enumeration of the jail population. A common way to express
this sampling variability is to construct a 95% confidence
interval around each survey estimate. Typically, multiplying
the standard error by 1.96 and then adding or subtracting the
result from the estimate produces the confidence interval. This
interval expresses the range of values that could result among
95% of the different samples that could be drawn.

Jail functions

Jails in the AS] include confinement facilities—usually
administered by a local law enforcement agency—that are
intended for adults but may hold juveniles before or after

they are adjudicated. Facilities include jails and city or county
correctional centers; special jail facilities, such as medical or
treatment release centers, halfway houses, and work farms; and
temporary holding or lockup facilities that are part of the jail’s
combined function. Inmates sentenced to jail facilities usually
have a sentence of 1 year or less.

Within the AS], jails—

® receive individuals pending arraignment and hold them
awaiting trial, conviction, or sentencing

® re-admit probation, parole, and bail bond violators and
absconders

® temporarily detain juveniles pending their transfer to
juvenile authorities

® hold mentally ill persons pending their movement to
appropriate mental health facilities

® hold individuals for the military, for protective custody, for
contempt, and for the courts as witnesses

® release convicted inmates to the community upon
completion of sentence

# transfer inmates to federal, state, or other authorities

# house inmates for federal, state, or other authorities because
of crowding of their facilities

® sometimes operate community-based programs as
alternatives to incarceration.
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Terms and definitions

Admissions—Persons who are officially booked and housed
in jails by formal legal document and the authority of the
courts or some other official agency. Jail admissions include
persons sentenced to weekend programs and those who are
booked into the facility for the first time. Excluded from jail
admissions are inmates re-entering the facility after an escape,
work release, medical appointment or treatment facility
appointment, and bail and court appearances. BJS collects jail
admissions for the last 7 days in June.

Average daily population (ADP)—The average is derived by
the sum of inmates in jail each day for a year, divided by the
number of days in the year (i.e., between July 1, 2013, and June
30, 2014).

Average annual change—The mean average change across a
12-month time period.

Calculating annual admissions—BJS collects the number

of jail admissions during the last 7 days in June. Annual jail
admissions are calculated by multiplying weekly admissions by
the sum of 365 days divided by 7 days.

Calculating weekly jail turnover rate—This rate is calculated
by adding admissions and releases and dividing by the average
daily population. See Calculating weekly turnover rates for
additional information.

Inmates confined at midyear—The number of inmates held in
custody on the last weekday in June.

Jail incarceration rate—The number of inmates held in the
custody of local jails, per 100,000 U.S. residents,
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Percent of capacity occupied—This percentage is calculated
by taking the number of inmates (midyear or average daily
population), dividing by the rated capacity, and multiplying
by 100.

Rated capacity—The number of beds or inmates assigned
by a rating official to a facility, excluding separate temporary
holding areas.

Releases—Persons released after a period of confinement
(e.g., sentence completion, bail or bond releases, other pretrial
releases, transfers to other jurisdictions, and deaths). Releases
include those persons who have completed their weekend
program and who are leaving the facility for the last time.
Excluded from jail releases are temporary discharges including
work release, medical appointment or treatment center, court
appearance, furlough, day reporting, and transfers to other
facilities within the jail's jurisdiction.

Under jail supervision but not confined— This classification
includes all persons in community-based programs operated
by a jail facility. These programs include electronic monitoring,
house arrest, community service, day reporting, and work
programs. The classification excludes persons on pretrial
release and who are not in a community-based program run
by the jail, as well as persons under supervision of probation,
parole, or other agencies; inmates on weekend programs; and
inmates who participate in work release programs and return
to the jail at night.

Weekend programs—Offenders in these programs are allowed
to serve their sentences of confinement only on weekends (i.e.,
Friday to Sunday).
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BPPENDIN TABLE 1
Standard errors for table 1: Inmates confined in local jails at
midyear, average daily population, and incarceration rates,

2000-2014

Year Inmates confined at midyear Average daily population
2000 2,504 2,265
2001 2,721 2,648
2002 3,213 2,980
2003 3572 3448
2004 3919 3,748
2005 ~ ~
2006 3,552 3,230
2007 3,720 3,549
2008 4,016 3,883
2009 4,231 4,109
2010 5430 5,359
20M 6,009 5879
2012 7,684 7,769
2013 8,042 7,943
2014 8,382 8430

~Not applicable. Data represent a complete enumeration based on the 2005 Census
of Jail Inmates.

Sources: Bureau of Justice Statistics, Annual Survey of Jails, midyear 2000-2004 and
midyear 2006-2014; and Census of Jail Inmates, midyear 2005.

APPENDIN TABLE 2
Reported data for table 2: Number of inmates in local jails, by characteristics, midyear 2000 and 2005-2014
Characteristic 2000 2005 2006 2007 2008 2009 2010 201 2012 2013 2014
Sex
Male 547,624 652958 666,819 679,654 685862 673,728 650341 633,171 636,708 602,193 617842
Female 70,659 94,571 99,000 100,520 99,670 93,706 91,521 91,923 97,190 98,015 106,081
Adult 610,703 740,770 759,717 773341 777829 760216 734372 719253 728547 695817 719857
Male 540,614 646807 661,164 673346 678657 667039 643331 627777 631,802 598228 614,102
Female 70,089 93,963 98,552 99,995 99,172 93,176 91,042 91,476 96,745 97,589 105754
Juvenile 7,580 6,759 6,102 6,833 7,703 7,218 7,490 5,840 5,351 4,391 4,067
Held as adult 6,126 5,750 4,835 5,649 6410 5,846 5,596 4,490 4,489 3,366 3,581
Held as juvenile 1454 1,009 1,268 1,184 1,294 1373 1,895 1,350 862 1,025 485
Race/Hispanic origin
White 236969 315598 323474 327864 320111 289,606 274907 298,663 304,762 297745 314,846
Black/African American 233078 276959 284412 292457 295747 266,638 234,738 250577 245376 225751 235436
Hispanic/Latino 85612 106,707 114564 121660 123376 109,998 97869 103,274 100,682 93,133 98,714
American Indian/Alaska Native 4,974 7,270 8,052 8347 8,638 8,328 8,223 8,527 8,292 8,793 9,285
Asian/Native Hawaiian/
Other Pacific Islander 4,304 5130 4,940 5,181 5,267 4,785 4,225 4,776 4,826 4,386 5388
Two or more races 975 633 754 1,237 1,563 689 1,070 1320 1419 906
Conviction status
Convicted 245698 270,712 280914 289,098 272291 250,920 234566 250464 248,800 234,134 240944
Unconvicted 316,728 440873 460,837 470960 462052 412914 368411 385631 383,152 381588 406,565

Note: See appendix table 3 for standard errors.
...Not collected.
Sources: Bureau of Justice Statistics, Annual Survey of Jails, midyear 2000 and midyear 2006-2014; and Census of Jail Inmates, midyear 2005.

JATL INMATES AT MIDYEAR 2014 | JUNE 2015
001674

BC-DOC-0000004358



Appendix Attachment c00502

APPENDIXTABLE 3
Standard errors for table 2: Number of inmates in local jails, by characteristics, midyear 2000 and 2005-2014
Characteristic 2000 2005 2006 2007 2008 2009 2010 201 2012 2013 2014
Sex
Male 2,235 ~ 3,146 3,298 3,570 3,729 4,832 5278 6,776 7,088 7,015
Female 548 ~ 979 950 1125 912 999 1179 1,404 1469 1,532
Adult 2492 ~ 3,554 3,697 4,012 4,190 5400 6,004 7,655 8,049 8,004
Male 2223 ~ 3,144 3,276 3,568 3,692 4,794 5,241 6,685 7025 6,961
Female 542 ~ 978 948 1123 909 994 1