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IN THE UNITED STATES DISTRICT COURT  EASTERN DS To o ARKANSAS
EASTERN DISTRICT OF ARKANSAS

CENTRAL DIVISION DEC 29 2021
THE ARKANSAS STATE ByTAMMY H. DOWNS, CLERK
CONFERENCE NAACP ) EP CLERK
and PLAINTI
ARKANSAS PUBLIC POLICY PANEL
\' Case No. A{"Z/-CV‘ /zaq'LPR
THE ARKANSAS BOARD OF
APPORTIONMENT;

ASA HUTCHINSON, in his official
capacity as the Governor of Arkansas

Chamn.an of the Arkansas Board of This case assigned to District Judge R_&LA.O_{ihé;
Apportionment;

and to Magistrate Judge _AIQLP@

JOHN THURSTON, in his official
capacity as the Secretary of State of
Arkansas and as a member of the Arkansas
Board of Apportionment;

LESLIE RUTLEDGE, in her official
capacity as the Attorney General of the State
of Arkansas and as a member of the Arkansas
Board of Apportionment; and

THE STATE OF ARKANSAS DEFENDANTS

COMPLAINT FOR INJUNCTIVE AND DECLARATORY RELIEF

INTRODUCTION

This is an action under Section 2 of the Voting Rights Act, 52 U.S.C. § 10301,
challenging the reapportionment plan for the Arkansas House of Representatives that took effect
today. The plaintiffs are non-partisan, non-profit, interracial membership organizations that seek
declaratory and injunctive relief prohibiting the implementation of that plan on the ground that

their members are irreparably harmed by living and voting in districts whose boundaries dilute
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Black voting strength. The defendants include the Arkansas Board of Apportionment, which
drew the plan, state officials, and the State of Arkansas.

JURISDICTION AND VENUE

1. This Court has original jurisdiction of this action under 28 U.S.C. §§ 1331,
1343(a)(3)-(4), 1357, and 2201(a), and 52 U.S.C. § 10308(f).

2. Venue is proper in this Court under 28 U.S.C. § 1391(b).

PARTIES

3. Plaintiff THE ARKANSAS STATE CONFERENCE NAACP (“Arkansas
NAACP”) is a non-partisan, non-profit, interracial membership organization affiliated with the
National Association for the Advancement of Colored People (“NAACP”). Its mission is to
eliminate racial discrimination through democratic processes and to ensure the political,
educational, social, and economic equality of all citizens. It is headquartered in Little Rock and
has approximately 2,625 members. It has members who are African-American registered voters
in each of the areas where the plaintiffs allege that vote dilution is occurring. These members are
irreparably harmed by living and voting in districts whose boundaries dilute Black voting
strength.

4. Plaintiff ARKANSAS PUBLIC POLICY PANEL (“Arkansas PPP”) is a non-
profit, non-partisan, interracial membership organization founded in 1963. Its mission is to
achieve social and economic justice by organizing citizen groups around the state, educating and
supporting them to be more effective and powerful, and linking them with one another in
coalitions and networks. It is headquartered in Little Rock and has approximately 3,000

members. It has members who are African-American registered voters in each of the areas where
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the plaintiffs allege that vote dilution is occurring. These members are irreparably harmed by
living and voting in districts whose boundaries dilute Black voting strength.

5. Defendant THE STATE OF ARKANSAS is one of the states of the United States
of America.

6. Defendant THE ARKANSAS BOARD OF APPORTIONMENT (“the Board”) is
the state body with the duty to apportion Arkansas’s state legislative districts under Article VIII
of the Arkansas Constitution. The Board consists of the Governor, Secretary of State, and
Attorney General of the State of Arkansas.

7. Defendant ASA HUTCHINSON is the Governor of Arkansas and the Chairman
of the Board. He is sued in his official capacity.

8. Defendant JOHN THURSTON is the Secretary of State of Arkansas and a
member of the Board. He is sued in his official capacity.

9. Defendant LESLIE RUTLEDGE is the Attorney General of the State of Arkansas
and a member of the Board. She is sued in her official capacity.

STATEMENT OF FACTS

The 2021 Redistricting Process
10.  The Arkansas House of Representatives (the “House”) is the lower house of the
Arkansas General Assembly, which is the state legislature of the State of Arkansas. It consists of
100 members, and each member is elected by plurality vote from a single-member district in
partisan elections held in November of even-numbered years. The term of office is two years,

and members are limited to sixteen years in the House.
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11.  The Arkansas Constitution requires the Board to redraw the boundaries of state
House districts following each decennial census to reflect changes in the state’s population. The
Board operates by majority vote, and its reapportionment plans become effective 30 days after
the Board files them with the Secretary of State unless proceedings for revisions are instituted in
the Arkansas Supreme Court.

12.  Following the release of the 2020 Census, the Board adopted a reapportionment
plan for the state House (“Board Plan”) on November 29, 2021. It filed the plan with the
Secretary of State on the same day; no proceedings have been instituted in the Arkansas Supreme
Court regarding the plan; and it became effective on December 29, 2021. A copy of that plan is
attached to this complaint as Exhibit 1.

13.  The Board Plan contains 11 districts in which Black voters have a meaningful
opportunity to elect candidates of their choice. Those are House Districts 35, 62, 63, 64, 65, 66,
72,776,717, 79, and 80.

Demographics in Arkansas

14.  According to the 2020 Census, the State of Arkansas has a total population of
3,011,524 persons, of whom 2,063,550 (68.5%) are non-Hispanic White, 495,968 (16.5%) are
Black (alone or in combination with another racial group), and 452,006 (15.0%) are members of
other racial or ethnic groups.'

15.  According to the 2020 Census, Arkansas has a voting-age population of 2,312,273

persons, of whom 1,653,772 (71.5%) are non-Hispanic White, 351,878 (15.2%) are Black (alone

1'U.S. Census Bureau, PI:Race (Arkansas), 2020 Census Redistricting Data,
https://data.census.gov/cedsci/table?g=0400000US05&y=2020&tid=DECENNIALPL2020.P1; U.S. Census Bureau,
P2: Hispanic or Latino, and Not Hispanic Or Latino By Race (Arkansas), 2020 Census Redistricting Data,
https://data.census.gov/cedsci/table?g=0400000US05&y=2020&tid=DECENNIALPL2020.P2
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or in combination with another racial group), and 306,623 (13.3%) are members of other racial
or ethnic groups.>

16.  According to the 2019 American Community Survey 1-year estimates, which is
the most recent citizenship data available, Arkansas has a citizen voting-age population of
2,235,415 persons, of whom 1,727,484 (77.3%) are non-Hispanic White, 345,456 (15.5%) are
Black alone, and 162,475 (7.2%) are members of other racial or ethnic groups.

17.  Arkansas’s Black population has grown since the 2010 Census, in both absolute
and relative numbers. In 2010, Arkansas’s total Black population was 468,710 (16.1%). Since
then, Arkansas’s Black population has grown by 27,258 people, and Black Arkansans’ share of
the state’s total population has increased by 0.4%.*

Gingles Preconditions

18.  In Thornburg v. Gingles, the Supreme Court explained the elements required for a
vote-dilution claim under Section 2 of the Voting Rights Act, including three demographic
prerequisites. 478 U.S. 30, 50-51 (1986).

19.  First Gingles Precondition: Black Arkansans are sufficiently numerous and

geographically compact to constitute a majority of the voting-age population in more than 11

House districts.

2 U.S. Census Bureau, P3: Race for the Population 18 Years and Over (Arkansas), 2020 Census Redistricting Data,
https://data.census.gov/cedsci/table?g=0400000US05&y=2020&tid=DECENNIALPL2020.P3; U.S. Census Bureau,
P4: Hispanic or Latino, And Not Hispanic Or Latino By Race for the Population 18 Years and Over (Arkansas),
2020 Census Redistricting Data,
https://data.census.gov/cedsci/table?g=0400000US05&y=2020&tid=DECENNIALPL2020.P4.

3U.S. Census Bureau, $2901: Citizen, Voting-Age Population by Selected Characteristics (Arkansas), 2019 ACS 1-
Year Estimates, https://data.census.gov/cedsci/table?q=S2901%3A%20CITIZEN,%20VOTING-
AGE%20POPULATION%20BY%20SELECTED%20CHARACTERISTICS&g=0400000US05

4U.S. Census Bureau, Race and Ethnicity in the United States: 2010 Census and 2020 Census,
https://www.census.gov/library/visualizations/interactive/race-and-ethnicity-in-the-united-state-2010-and-2020-
census.html]
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20.  For example, the Illustrative Plan attached hereto as Exhibit 2 contains 16

reasonably compact majority-Black districts in which Black voters have a meaningful

opportunity to elect candidates of their choice. These are House Districts 5, 11, 12, 16, 17, 29,

30, 33, 34, 36, 37, 42, 48, 50, 51, 55.

21.  The Illustrative Plan shows that, compared to the Board’s plan, additional

majority-Black districts can be drawn in the following areas:

a. Central Arkansas: The Board Plan includes six majority-Black districts in
the Central Arkansas region (House Districts 66, 72, 76, 77, 79, and 80). One additional
majority-Black district can be drawn in the Central Arkansas region by “unpacking” the
Black population in House Districts 76, 77, 79, and 80, and by “uncracking” the Black
populations in House Districts 74 and 75. The Illustrative Plan includes seven reasonably
compact majority-black districts in the Central Arkansas region (House Districts 29, 30,
33, 34, 36, 37, and 42).

b. Upper Delta: The Board Plan includes two majority-Black districts in the
Upper Delta region (House Districts 35 and 63). One additional majority-Black district
can be drawn in the Upper Delta by “uncracking” the Black population split between
House Districts 34 and 37. The Illustrative Plan includes three reasonably compact
majority-Black districts in the Upper Delta region (House Districts 50, 51, and 55).

c. Lower Delta: The Board Plan includes three majority-Black districts in the
Lower Delta region (House Districts 62, 64, and 65). Two additional majority-Black
districts can be drawn in the Lower Delta by “uncracking” the Black population split in

the Board Plan between House Districts 94 and 95, by “unpacking” the Black population

5
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in House Districts 64 and 65, by reconfiguring House District 62, and by “uncracking”
the Black population spread across House Districts 61, 90, 93, and 96. The Illustrative
Plan includes five reasonably compact majority-Black districts in the Lower Delta region
(House Districts 11, 12, 16, 17, and 48).

d. Southwest Arkansas: The Board Plan includes no majority-Black districts
in the Southwest Arkansas region. One additional majority-Black district can be drawn in
the Southwest Arkansas region by “uncracking” the Black population split in the Board
Plan among House Districts 97, 98, and 99. The Illustrative Plan contains one reasonably
compact majority-Black district in the Southwest Arkansas region (House District 5).

22.  Second Gingles Precondition: Black voters in Arkansas are politically cohesive.

23. In recent statewide elections, for example, Black voters have often supported their
preferred candidates with greater than 80 percent of their votes.

24.  Third Gingles Precondition: Except in elections where Black voters form an

effective majority, white voters in Arkansas vote sufficiently as a bloc to enable them—in the
absence of special circumstances—usually to defeat the candidates preferred by Black voters.

25.  Inrecent statewide elections, for example, white voters have often supported their
preferred candidates with greater than 70 percent of their votes and were able to defeat the
candidates preferred by Black voters in each one.

Senate Factors
26.  Once the above demographic prerequisites are met, a court must assess a claim for

vote dilution by reviewing the totality of the circumstances. See Gingles, 478 U.S. at 45 (listing
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out factors from the “Senate Report” that can establish a vote-dilution claim under the Voting
Rights Act).

27.  Senate Factor 1: Arkansas has a long history of official voting-related

discrimination against its Black citizens. See, e.g., Jeffers v. Clinton, 730 F. Supp. 196, 211 (E.D.
Ark. 1989) (“In short, there is a long history of official [voting] discrimination.”); Smith v.
Clinton, 687 F. Supp. 1310, 1317 (E.D. Ark. 1988) (“The Court takes judicial notice that there is
a history of racial discrimination in the electoral process in Arkansas. ... We do not believe that
this history of discrimination, which affects the exercise of the right to vote in all elections under
state law, must be proved anew in each case under the Voting Rights Act.”).

28.  Senate Factor 2: Voting in Arkansas’s elections is highly polarized along racial

lines.

29.  Senate Factor 3: Arkansas’s electoral system maintains voting procedures and

practices that disenfranchise and dilute the political power of its Black citizens. Arkansas’s long
and continuing history of majority-vote requirements, off-cycle elections, and at-large elections
at the municipal level all serve to discriminate against Black Arkansans. Further, other existing

voting laws and procedures disproportionately harm Black Arkansans.

30.  Senate Factor 5: Black Arkansans continue to bear the effects of the State’s long
history of racial discrimination in a way that impedes their political participation. As compared
to their white counterparts, Black Arkansans have higher poverty and child poverty rates, higher
unemployment rates, higher incarceration and juvenile incarceration rates, lower high school and

college graduation rates, and worse health outcomes and life expectancy. Black Arkansans are
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also less likely to own a home, have access to a motor vehicle, and have access to the internet.
Black voter turnout also tends to be depressed compared to white turnout.

31.  Senate Factor 6: There is a long and continuing history of both overt and implicit

race-based appeals in political campaigns across the state. Throughout the civil rights era,
politicians in Arkansas regularly ran on militant segregationist platforms in order to curry favor
from white citizens. To this day, candidates for elected office across Arkansas continue to make
racially charged appeals. In just the past few years alone, candidates for high-profile offices in
Arkansas have linked people of color to criminality and gangs, used racial epithets, and invoked
lynching in their campaign rhetoric and materials.

32.  Senate Factor 7: At all levels of politics in Arkansas, Black citizens are

underrepresented in their rates of election to public office. Arkansas has never had a Black
member of the United States Senate or House of Representatives, the only southern state that has
failed to do so. Only one Black person has ever been elected statewide in Arkansas history. No
Black Arkansans have ever been elected to the state supreme court, and Black Arkansans are
significantly underrepresented in the state judiciary more broadly. No Black Arkansans served in
the state legislature from 1893-1972, and today, white people make up 89% of the state
legislature, meaning they are vastly overrepresented based on the statewide white population.
There are 24 Black mayors in Arkansas as of 2021, representing less than 5% of all mayorships
in the state at a time when Black people make up 16.5% of the total population.

33.  Proportionality: The Board Plan lacks rough proportionality in that the percentage

of districts in which African-American voters constitute an effective majority (11%) is less than

the Black percentage of Arkansas’s total population (16.5%), voting-age population (15.2%) and
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citizen voting-age population (15.5%). Five additional districts in which Black voters constitute
an effective majority would better achieve rough proportionality as contemplated by the Voting
Rights Act.

CLAIM FOR RELIEF

Count 1: Section 2 of the Voting Rights Act

34.  The allegations contained in the preceding paragraphs are alleged as if fully set
forth herein.

35.  The Board Plan for the Arkansas House of Representatives dilutes Black voting
strength in violation of Section 2 of the Voting Rights Act, as amended, 52 U.S.C. § 10301.

Basis for Equitable Relief

36.  Plaintiffs have no adequate remedy at law. Only declaratory and equitable relief
can remedy the harms alleged above.

37.  Despite fundamental concerns about discrimination in the voting and redistricting
process, the 2022 election cycle is quickly approaching. By statute, the general primary election
must be held on “the third Tuesday in June preceding the general election,” which would be June
21, 2022. Ark. Code § 7-7-203. The candidate filing period for primary elections runs from
February 22, 2022, to March 1, 2022. See id. (party filing period begins “one week prior to the
first day in March” and ends “on the first day in March”).

38.  Without judicial intervention, the Board’s reapportionment plan will be used in
elections from 2022 until 2032. This poses a concrete and certainly impending risk to Plaintiffs

that—if not addressed—will result in irreparable harm to their members’ voting rights. That
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harm will occur unless the current reapportionment plan is declared unlawful and enjoined by the
Court.
PRAYER FOR RELIEF
WHEREFORE, Plaintiffs respectfully request that the Court:
A. Declare the Board Plan to be in violation of Section 2 of the Voting Rights Act;
B. Enjoin the Defendants from using the Board Plan for elections for the Arkansas House;
C. Enjoin Defendants from failing to hold elections for the Arkansas House using a plan that
complies with Section 2 of the Voting Rights Act;
D. Award Plaintiffs their costs, expenses, and disbursements, and reasonable attorneys’ fees
incurred in bring this pursuant to in accordance with 52 U.S.C. § 10310(e) and 42 U.S.C.
§ 1988;
E. Retain jurisdiction over this matter until all Defendants have complied with all orders and
mandates of this Court;

F. Grant such other and further relief as the Court may deem just and proper.

Dated: December 29, 2021 Respectfully submitted,

B, Sllia_

Gary S@ivan (AR Bar: 92051)
Email: gary@acluarkansas.org
ARKANSAS CIVIL LIBERTIES
UNION FOUNDATION, INC.
904 West 2nd Street

Little Rock, AR 72201

Tel: (501) 374-2842
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Ceridwen Cherry (PHV
Forthcoming)

Email: ccherry@aclu.org
AMERICAN CIVIL LIBERTIES
UNION, VOTING RIGHTS
PROJECT

915 15th StNW

Washington, DC 20015

Tel: (202) 457-0800

Neil Steiner (PHV Forthcoming)
Email: neil steiner@dechert.com
DECHERT LLP

Three Bryant Park

1095 Avenue of The Americas
New York, NY 10036-6797
(212) 698-3500 | (212) 698-3599

Luke Reilly (PHV Forthcoming)
Email: luke.reilly@dechert.com
DECHERT LLP

Cira Centre

2929 Arch Street

Philadelphia, PA 19104-2808
(215) 994-4000 | (215) 994-2222

Bryan Sells (PHV Forthcoming)
Email:
bryan@bryansellslaw.com

THE LAW OFFICE OF
BRYAN L. SELLS, LLC

Post Office Box 5493

Atlanta, Georgia 31107-0493
Tel: (404) 480-4212 (voice and
fax)

Attorneys for Plaintiffs
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Jonathan Topaz (PHV Forthcoming)
Email: jtopaz@aclu.org

Sophia Lin Lakin (PHV
Forthcoming)

Email: slakin@aclu.org
AMERICAN CIVIL LIBERTIES
UNION, VOTING RIGHTS
PROJECT

125 Broad Street, 18th Floor
New York, NY 10004

Tel: (212) 549-2500

Angela Liu (PHV Forthcoming)
Email: angela.liu@dechert.com
DECHERT LLP

35 West Wacker Drive, Suite 3400
Chicago, IL 60601

(312) 646-5800 | (312) 646-5858

Matthew F. Williams (PHV
Forthcoming)

Email:
matthew.williams@dechert.com
DECHERT LLP

One Bush Street, Suite 1600
San Francisco, CA 94104-4446
(415) 262-4500 | (415) 262-4555
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EXHIBIT 1
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EXHIBIT 2
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