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Foreword

T

he United States’ criminal justice system is broken. We have less than
5 percent of the world’s population but nearly 25 percent of its prisoners.
Mass incarceration has crushing consequences: racial, social, and economic.
It reinforces systemic patterns of racial inequity across our society, with vastly unequal
treatment at every step. And it is not necessary to keep our communities safe.
Plainly, criminal justice reform must be a core response
to the demand for racial justice given voice in the wake
of the killings of George Floyd and Breonna Taylor. If we
are to make clear as a society that Black lives matter, there
must be a new relationship between police and the
communities they are charged with serving and protecting. But reform must go far deeper than policing to
address the broad reach and overreach of the criminal
justice system, its harshly punitive approach, and the need
to invest in communities. We must reimagine the justice
system. We must finally and fully commit to the vision
that safety and equality go together.
For the past decade, in fits and starts, government at all
levels has finally begun to grapple with the need for reform.
Amid partisan division, it has been a rare area where
Republicans and Democrats have worked together.
Though most criminal justice policy is set at the state level,
the federal government plays an outsize role. In 2018
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Congress enacted the First Step Act, meaningful but
limited sentencing reform. Far more remains to be done.
And the federal government, through its funding of state
systems and through the actions of the Justice Department,
can help to shift paradigms and move the country away
from mass incarceration. Policymakers should aim high.
President-Elect Biden, Vice President Elect Harris, and
lawmakers of both parties have a chance to make significant progress. This agenda offers an array of steps that
would help transform the criminal justice system. Some
of these steps require legislation. Others can be done by
the executive branch. This can be a moment of creativity
and ferment. This agenda offers a path toward a more
perfect union.
Michael Waldman
President
Brennan Center for Justice
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Introduction

P

resident-Elect Joe Biden will take office at a critical moment in the country’s
history. There is a tangible opportunity to reconsider and reimagine how, and for
whom, the criminal justice system operates. The protests for racial justice that
emerged in the summer of 2020 after the killings of George Floyd, Breonna Taylor, and
so many others have intensified the demands for system and culture change, opening
up political space for reform.1

The crisis of overcriminalization and an excessive reliance
on punitive enforcement feed the problem of mass incarceration. Although local jails and state prisons account
for 91 percent of the nation’s incarcerated population, the
federal government can lead the way.2 The facts are well
known: 2.2 million people are behind bars; more than 9
million people cycle in and out of the nation’s colossal
network of local jails; more than 4.5 million people are
on probation or parole; and more than 70 million people
have conviction histories that subject them to lifelong
consequences to their lives and livelihoods.3 In addition,
about 40 percent of people in prison are incarcerated with
little public safety justification.4 In fact, over the last
decade, 34 states have reduced both imprisonment and
crime rates, proving that less incarceration does not
necessarily lead to unsafe communities.5
The vast racial disparities of America’s justice system
compound the unnecessary harms of incarceration. For
example, Black people are arrested at a rate more than
three times that of white people.6 They endure interventionist police practices such as pedestrian and traffic
stops, excessive enforcement of minor offenses, and
targeted policing.7 One out of every three Black men is
incarcerated at some point during his lifetime — with
all the devastating impacts that result both from a criminal conviction and from time in custody — compared
with 1 in 17 white men.8 Discrimination on the basis of
race and a criminal record can all but disqualify these
Black men from housing, education, or employment —
and in some places can permanently bar them from
voting.9
What is to be done?
Congress and the president should commit to significant criminal justice reform as a key early priority.
Elements of these reforms can be enacted as part of
reconciliation or other budgetary measures. Some can be
accomplished by executive action, through a renewed
Justice Department, or directly by the president through
executive orders. Quick action will show the public that
the demands for accountability have been heard. Criminal
justice reform will show that those in power understand
the urgency of stating, with actions as well as words, that
Black lives matter.
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By championing national use-of-force standards,
strengthening police accountability mechanisms, and
supporting community-led public safety strategies, we
can begin to redefine how communities interact with the
police. And although states have traditionally led on
sentencing reform, Congress should learn from their
successes and support expansive federal drug law reform
to significantly reduce the federal prison population. It
can also play a greater role, reimagining incarceration
itself by significantly limiting the use of solitary confinement, improving access to education, and enacting
comprehensive oversight of federal prisons to ensure that
incarcerated people are treated with humanity and
dignity.
It is time for the federal government to lead on criminal
justice reform. This document provides a blueprint for
both Congress and the administration to initiate that
transformative change. It outlines an affirmative agenda
that would help slash America’s high incarceration rate,
shrink the wide reach of the justice system, help ensure
that people in the system are treated humanely, assist
people in rehabilitation and reentry, and reduce racial
disparities in the process, all the while keeping the country safe. These solutions are ones for which, in many
cases, there is already wide bipartisan consensus. Ending
mass incarceration and reforming the American criminal
justice system should be a defining legacy of the Biden
administration. This report presents one pathway of
achieving this goal.

Incentivize States to Reduce
Their Prison Populations
 Enact the Reverse Mass Incarceration Act. Federal
grants help shape criminal justice policy at the state
and local levels. For decades these grants have subsidized the growth of incarceration. To reverse that flow,
Congress can pass the Reverse Mass Incarceration Act,
a bill that has been introduced in two separate congressional sessions. This bill would dedicate $20 billion
over 10 years to states that reduce both crime and incarceration, reshaping state and local policy.

A Federal Agenda for Criminal Justice Reform

Advance Policing Reform
 Champion National Use-of-Force Standards
> Place strict limits on permissible police use of

deadly and nondeadly force. Congress should
pass legislation that would rein in police use of
force. For example, holds that restrict airways
should be banned, and less-lethal weapons and
techniques of control should be reserved for extraordinary circumstances.
> Require all law enforcement agencies to adopt

a duty-to-intervene policy. Congress should promulgate standards requiring officers to intervene
when their fellow officers misuse force or engage
in misconduct — and to report it to their superiors.
> Mandate use-of-force reporting to the federal

government. The Justice Department should build
a comprehensive database that is accessible to the
public by mandating use-of-force reporting by all law
enforcement agencies and making federal support
to those agencies conditioned on their compliance.
 Strengthen Police Accountability Mechanisms
> Amend 18 U.S.C. § 242. Congress should amend

18 U.S.C. § 242 to lower the burden of proof in cases where civil rights may have been violated, to
better equip federal prosecutors to hold law enforcement officers accountable for wrongful acts.
The willfulness standard in § 242 should be explicitly lowered to include knowing and reckless civil
rights violations, at the same time that the law is
amended to more clearly enumerate the types of
force that will trigger criminal liability — including, for example, the use of choke holds.

 Support Culture Change in Policing
> Support community-led public safety strate-

gies and systems to identify and remedy racial
inequities in policing practices. The executive
branch should support community-led strategies
to identify and remedy inequities in law enforcement. The Department of Justice Bureau of Justice
Assistance should provide grants and technical
assistance to support the implementation of new
police success metrics — ones that go beyond
merely tallying arrests and summonses — in order to reflect policies and practices that better
align with community-led values and public safety
priorities. These metrics may include community
engagement, the number of lives kept safe in dangerous police encounters, participation in youth
outreach programs, and the successful diversion
of people to community-based services.
> Promote the creation of co-responder and di-

version models. The next president and Congress
should incentivize the creation and scaling of diversion strategies that focus on dealing with the
root causes of crime and social disorder, such as
mental illness, homelessness, substance use, and
poverty. This would ensure that more Americans
are diverted from the justice system entirely.
> Reinvigorate comprehensive police reform

supported by the COPS Office. The Justice Department should resume previous efforts undertaken by the Collaborative Reform Initiative to
encourage and support police reform at the local
level — whether to address racial bias, reform
use-of-force policies, or improve police departments’ relationships with their communities.
> Encourage the demilitarization of the police by

> Reinvigorate DOJ pattern-or-practice investi-

gations. The Justice Department should resume
pattern-or-practice investigations that focus on
systemic problematic behavior by a police department and should support legislation that would
provide subpoena power for such investigations.
> Create a national database of police misconduct

records and promote a national standard for decertification. The Justice Department should create a national database of police records and promote national decertification standards. Currently
there is no national standard for police training
or certification, nor is there a standard process by
which someone can lose the privilege of holding
the public trust required to enforce laws.
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eliminating the 1033 Program. To encourage the
demilitarization of police, the next administration
should eliminate the 1033 Program and prohibit
the transfer of all military-grade weapons to state
and local law enforcement agencies.

Encourage Best Practices in Prosecution
 Support federal, state, and local prosecutors to make
transformative change. Prosecutors are among the
most powerful officials in the criminal justice system,
and they are well positioned to reverse America’s overreliance on incarceration. The new administration
should examine how the Justice Department can undo
regressive policies that have taken hold in recent years

A Federal Agenda for Criminal Justice Reform

and reinstate former Attorney General Eric Holder’s
Smart on Crime Initiative, which directed federal prosecutors to prioritize serious and violent crime over
lower-level drug cases. It should also seek to elevate
and replicate the efforts of local, state, and national
leaders implementing more justice-oriented prosecutorial practices and appoint a diverse slate of U.S. attorneys who are committed to reform.

Advance Sentencing Reform to
Reduce the Federal Prison Population
 Support More Expansive Drug Law Reform
> Repeal mandatory minimum sentences for

drug offenses. The new administration should encourage Congress to repeal mandatory minimum
sentences for drug offenses, returning discretion
to judges who are best placed to determine an appropriate sentence based on the circumstances of
a particular case.
> Repeal the 18:1 disparity between crack and

powder cocaine. Congress should eliminate sentencing disparities for crack and powder cocaine.
These disparities are based on outdated and incorrect understandings of the connection between
drug use and other offenses and have had racially disparate impacts that undermine community
trust in police.
> No longer use quantity as the primary yardstick

in drug sentencing. Congress should eliminate
the weight-driven sentencing scheme for drug offenses and focus instead on the circumstances of
the crime and culpability of the accused person.
> Expand alternative sentences, including the ex-

isting statutory safety valve. If Congress maintains mandatory minimum sentencing schemes, it
should be encouraged to expand judicial and prosecutorial options to avoid those schemes where
appropriate.
> Reduce the number of people currently held

in federal prison by making changes retroactive. Recent reforms that reduce the length of
custodial sentences — whether congressional or
executive — should be retroactive, to directly and
immediately impact the incarcerated population.
Those sentenced under old laws should also reap
the benefit of a more equitable and reasonable
sentencing scheme.
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Improve First Step Act Implementation
 Issue clear guidance for federal prosecutors to
encourage full implementation of resentencing
provisions. Prosecutors should not needlessly obstruct
applications for sentence reductions under the First
Step Act. Any opposition from federal prosecutors
should be based on a case-by-case evaluation of the
person applying for reductions.
 Expand and fund rehabilitative programming. The
First Step Act requires evidence-based recidivism reduction programs, but the Federal Bureau of Prisons has
failed to ensure that enough programming is available
in federal prisons. The next administration must fully
fund these programs so that everyone who wants to
participate in vocational training, education, and other
programs can do so.
 Fully utilize or expand compassionate release to
better respond to the coronavirus pandemic. The
next administration must fully utilize First Step Act
compassionate release mechanisms, including by proactively identifying and releasing those who are particularly vulnerable to Covid-19, acknowledging that
Covid-19 outbreaks and medical vulnerability are sufficient bases on which to request compassionate release,
directing federal prosecutors to stop obstructing meritorious claims, and ensuring release opportunities are
provided in a racially equitable manner.
 Make the amendments that limit § 924(c) stacking
retroactive. The First Step Act amended § 924(c) so
that the 25-year additional penalty, applicable to those
convicted of crimes of violence or drug trafficking who
also used, carried, or possessed a firearm, applied only
to those who had a prior, final § 924(c) conviction.
Congress should pass legislation making this change
retroactive. Alternatively, the next president should
categorically commute the sentences of those
sentenced before the provision was amended.

Improve Prison Conditions
 Significantly limit the use of solitary confinement.
Limiting the time and improving the conditions of solitary confinement can reduce harm to individuals and
the communities to which they eventually return. Additionally, Congress should incentivize states to minimize
harms by tying grant funding to the conditions and
extent of solitary confinement.


Lift the ban on Pell Grants for incarcerated people.
Ninety-five percent of incarcerated people will return to

A Federal Agenda for Criminal Justice Reform

their communities. With access to educational opportunities, they will be better prepared to secure and sustain
employment after release. Lifting the ban on Pell Grants
will allow individuals to seek the education they need
to break the cycle of incarceration and poverty.
 Improve oversight of Bureau of Prisons facilities.
Congress should create an independent oversight body
with the broad capacity to monitor and inspect Board
of Prisons facilities. This oversight body should have
unfettered and confidential access to incarcerated
people, staff, and documents and should not be required
to give notice before inspection. Findings should be
publicly reported.

Restructure and Streamline
Executive Clemency Power
 Establish a permanent and independent clemency
review board. The next president should establish an
independent clemency review board to identify both
individual cases and categories of people who qualify
for clemency. An independent review process will help
avoid giving the impression that clemency is meted out
as a personal or political favor.
 Establish clear standards and explain clemency
decisions. Clemency decisions should be guided by
clear standards and be publicly transparent. To avoid
the perception of arbitrariness, the review board should
provide robust written reasoning and explanations for
its recommendations and publish an annual report of
decisions and other activities.

9

Brennan Center for Justice

Help Formerly Incarcerated People
Rejoin the Workforce and Community
with Clean-Slate Legislation
 Expand the reach of federal expungement law.
“Clean slate” legislation removes barriers for formerly
incarcerated people who want to rejoin the workforce
and be contributing members of their communities.
Currently the federal system has few ways to protect
criminal records, which are then used to deny individuals’ access to employment, education, and housing.
Expanding expungement options for people with
low-level or victimless crimes will give them more
opportunities to thrive in their communities and stay
out of prison.

Eliminate the Death Penalty
 Declare a moratorium on federal executions and
enact the Federal Death Penalty Abolition Act.
There is substantial evidence that the death penalty
is applied inequitably in the United States and that
people sentenced to death suffer in ways that may well
violate the constitutional prohibition on cruel and
unusual punishment. The next president should immediately declare a moratorium on federal executions
and should encourage Congress to enact legislation
abolishing the federal and military death penalties
and commuting existing death sentences.
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Incentivize States to Reduce Their Prison Populations

W

ashington has a strong track record of using funding incentives to shape state
and local policy. In 1984 President Ronald Reagan signed a law requiring
states to raise the drinking age to 21.10 Those that refused would lose up to 10
percent of their federal highway funding. This is just one example of how the federal
government has incentivized states to change laws across a broad array of issues.11
Since the 1960s, the federal government has played a
central role in shaping the nation’s criminal justice landscape through outlays of grant money to states. For
decades federal grants encouraged states to increase
arrests, prosecutions, and imprisonment. The Omnibus
Crime Control and Safe Streets Act of 1968 authorized
more than $400 million for law enforcement across the
country to train personnel, increase salaries, and improve
equipment and tactics.12 It was followed and amended by
the Anti-Drug Abuse Act of 1986, which mandated minimum sentences for certain types of drug possession and
established $230 million in grants for states that adopted
similar sentencing policies.13
Less than a decade later, the Violent Crime Control and
Law Enforcement Act of 1994 authorized incentive grants
to build or expand correctional facilities.14 Grants totaling
$12.5 billion were authorized for incarceration, with
nearly 50 percent earmarked for states that adopted
tough “truth-in-sentencing” laws that required people to
serve substantial portions of their custodial sentences
before they could be considered for release.15
When the 1994 crime bill’s Truth-in-Sentencing Incentive
Grants Program was implemented, many states had already
begun to make their sentencing structures and practices
more draconian, and the precise impact of the incentive
funding is hard to quantify. Nevertheless, the law’s passage
and the concurrent or subsequent passage of at least 20
state truth-in-sentencing laws marked a turning point in the
length of sentences served nationwide.16 A 2012 Pew study
of 36 states found that the average length of stay for people
released from prison in 2009 had increased 36 percent relative to those released in 1990, with nine states reporting
increases of more than 50 percent.17 While some states had
enacted tougher sentencing laws prior to 1994, the legislation rewarded states for doing so and gave powerful incentives for others to adopt similar laws.
The federal government should no longer subsidize
mass incarceration. To fully reverse course, the president
should champion and Congress should pass a bill — the
Reverse Mass Incarceration Act — to unwind these incentives by ensuring that federal grants are sent only to states
that reduce both crime and incarceration.18
This act represents a powerful step the federal government can take to end mass incarceration. And even in a
divided Congress, it would draw bipartisan support.
Hilary O. Shelton, director of the NAACP’s Washington,
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DC, office, heralded the proposal as a break from the
“old paradigms” of crime and punishment.19 Bryan
Stevenson, founder and executive director of the Equal
Justice Initiative, has noted, “We have burdened families,
communities, and individuals who need help, not
extreme punishment. With misguided subsidies and
federal dollars, we have created an incarceration crisis
in too many communities. This act is a critically needed
response to the problems overincarceration has created
in America. This is urgent, important legislation that
deserves all of our support.”20
The act would set aside incentive funds, perhaps $20
billion over 10 years, to reward states that reduce their
prison population by 7 percent over three years and reduce
or hold stable crime rates.21 This 7 percent threshold is
slightly greater than the average annual reduction in states
already cutting their imprisonment rate, making it an
achievable, if ambitious, goal. The initiative could be funded
by recalibrating current federal grant programs, ensuring
that all federal dollars point toward the same goals. Or it
could be established through a new grant program, as
either a stand-alone act or a section of an omnibus bill.
If states compete to meet these goals and receive funding,
as they have done in the past, the act could achieve a 20
percent reduction in imprisonment over 10 years.22 It would
help spur changes to state and local policies, undoing the
harmful incentives created by previous grant programs.

Executive and legislative action:
Pass the Reverse Mass Incarceration Act.
The Biden administration should work with Congress to
enact a bill that will dramatically reduce the number of
Americans incarcerated in state prisons. The Reverse
Mass Incarceration Act was first introduced in 2017 and
then introduced again by Sens. Cory Booker (D-NJ) and
Richard Blumenthal (D-CT), along with Rep. Tony Cárdenas (D-CA), in May 2019.23 The legislation’s introduction
in two separate Congresses and support from the civil
rights community indicate its potential to make transformative change at the state level. In fact, President-Elect
Biden has made the policy a central part of his criminal
justice agenda to “create a new $20 billion competitive
grant program to spur states to shift from incarceration
to prevention.”24
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Advance Policing Reform

R

acialized police violence has taken lives and injured countless individuals,
caused psychological and emotional trauma, and reinforced the perception that
the police devalue the lives of Black Americans.25 This has imperiled police–
community relations, engendered public anger and mistrust, and undermined the
legitimacy of the police. Use-of-force policies and other rules and regulations need to
be altered. Moreover, there is a pressing need for a more fundamental shift in the role
and purpose of law enforcement, particularly in how police officers engage the
communities they serve.

Although American policing has always been primarily a
local concern, with approximately 18,000 law enforcement agencies nationwide responsible for their own policies and practices, the federal government is well
positioned to encourage and even require action by states
and localities.26
The American people are demanding change.27
Communities are calling for material interventions that
disrupt current practices and provide substantive protections for citizens in their encounters with the police.28
This requires changing the policies that have made law
enforcement reliant on punitive and often aggressive
enforcement.
The federal government should spur and support
broad-based culture changes in policing: strictly limiting
use of force, strengthening the role of the Department of
Justice (DOJ) in accountability, creating national standards for certification and a database of misconduct,
encouraging demilitarization, supporting community-led
public safety strategies and systems to combat racial inequities, and investing in or partnering with alternative
community-based services that target the root causes of
crime and social disorder.

Champion National
Use-of-Force Standards
Since the May 2020 killing of George Floyd by Minneapolis
police officers, there has been a sustained national outcry
against unjustified police use of deadly or excessive force
that disproportionately targets Black and Latino communities.29 This and similar incidents have renewed focus on
rules regulating the levels and types of force that police are
permitted to use and whether there are ways to better rein
in police use of aggressive and violent tactics.
Comprehensive reform is complicated by the fact that
there is no universal policy governing how law enforcement agencies use force in carrying out their duties. Officers are generally granted authority to use force — including
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deadly force — when accomplishing certain lawful objectives, such as making an arrest.30 But the exact contours
of that authority vary among jurisdictions, and national
guidance on the circumstances in which police officers
can use force, or the types of force permitted in a particular situation, is limited.31 Law enforcement agencies
often provide only vague direction for when or how police
can use lethal or nonlethal force, and many do not provide
specific or rigorous guidance on how to minimize the
likelihood or severity of force.32 Yet these regulations are
used to train and guide officers in their interactions with
the people they serve. They are also the benchmarks used
to evaluate incidents.
Cases such as the police killing of Breonna Taylor illustrate that criminal prosecutions under state law, combined
with current policies, do not meet the community’s
expectation for legal accountability.33 The constitutional
limits on police use of force give confusing guidance to
officers in the field. They also provide standards of review
that, while facially objective, in practice rely heavily on
police officers’ perspectives and judgments regarding the
underlying facts, making limits on police force largely
toothless.34 This approach allows for police killings that
are “lawful, but not necessary” — a startlingly low bar for
the taking of human life.35
With growing calls to curb police violence and rebuild
community trust, the Biden administration must support
the development of uniform national standards detailing
specific, descriptive, and meaningful protections that
strictly curb unnecessary, excessive, and ethically repugnant exercises of police force.36 Recently enacted state
and local policies aimed at achieving this goal have shown
some success. Between 2013 and 2019, jurisdictions that
enacted reforms saw police killings decline significantly.37
According to one study, each limit on use of force enacted
by a police department resulted in a 5 to 25 percent drop
in police killings per capita.38 These findings suggest that
police violence is enabled by the widespread lack of
well-defined, detailed, and exacting standards that center
harm minimization, life preservation, and substantive
protections.
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Legislative action: Place strict limits on
permissible police use of deadly and
nondeadly force.
Congress should adopt national standards that place
stricter limits on police use of force.39 These should be
based on the core principle that law enforcement officers
must value and preserve the dignity and sanctity of
human life.40 Deadly force should be used only as a
method of last resort to prevent imminent death or serious bodily injury.41 The standards should also ban the use
of choke holds and neck holds, especially given these
tactics’ higher risk of incurring injury and death.42
Use of less-lethal techniques and weapons — including
synthetic chemical sprays, pepper spray, impact projectiles, batons, and electroshock weapons — should be
reserved for exceptional situations and treated as tactics
of last resort.43 Such techniques of control can still cause
irreparable harm, including death.44
Considering the harm that police use of force can
cause, the new standards should make clear that de-escalation and nonviolent conflict-resolution strategies,
including verbal persuasion, mediation, scene stabilization, threat containment, and distancing techniques,
should always be the first course of action in situations
that do not pose an immediate or imminent threat.45 Law
enforcement training on de-escalation and nonviolent
conflict resolution is inadequate; 34 states do not even
require such training.46 One study found that police academy recruits received, in total, eight hours of de-escalation
and crisis intervention training, compared with 58 hours
in firearm training.47
Police agencies should be required to provide robust
training that centers on harm reduction, force minimization, and de-escalation, making it abundantly clear that
force is permissible in only the most limited of circumstances.48 Rather than leave each of the nation’s 18,000
police departments to develop its own training standards,
there should be a national standard.49 The federal government should support the development of a national training academy with standard curricula, resources, and
technical assistance.50

Legislative action: Require all law
enforcement agencies to adopt a duty-tointervene policy.
Newly promulgated standards should require officers to
intervene when fellow officers misuse force, or otherwise
engage in misconduct, and report it to their superiors.51
Police cannot be bystanders when fellow officers engage
in inappropriate conduct.52 Federal law should encourage
all police departments to adopt policies that encourage
and mandate peer intervention and reporting.53 Further,
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officers should be taught in training that they are legally
“obligated to intervene when they believe another officer
is about to use excessive or unnecessary force, or when
they witness colleagues using excessive or unnecessary
force, or engaging in other misconduct.”54

Executive action: Mandate use-of-force
reporting to the federal government.
Although the public is witnessing instances of police
violence with growing frequency due to the proliferation
and dissemination of video footage, the true scope of the
problem remains unknown due to a lack of reliable data
on the prevalence of violent encounters between police
and civilians.55 Researchers are left to rely on projects like
the Washington Post’s “Fatal Force” database, which
aggregates news about use of force on an annual basis.56
But this database is necessarily incomplete: it relies on
press releases, social media, and publicly available police
reports for its information, and these sources do not
always contain accurate or complete data.
Formal reporting structures remain woefully incomplete. In 2018 the FBI launched an effort to collect use-offorce data — including any fatality or serious bodily injury
connected to law enforcement use of force, as well as any
time an officer discharges a firearm — but participation
is voluntary.57 Response rates have been low; in 2020 the
FBI revealed that only 5,043 of the 18,514 federal, state,
local, and tribal law enforcement agencies had submitted
data for the previous year.58 President Trump’s recent
executive order requiring the attorney general to establish
a database is also insufficient; it requires only the reporting of “excessive force,” a legal conclusion that takes time,
and sometimes a trial, to determine.59 As a result, police
departments are prevented from timely identifying problematic patterns, such as disparate use of force against
Black people and other minorities.
To better understand the problem, the new administration should build a comprehensive database by mandating
use-of-force reporting by all law enforcement agencies
and make federal support to those agencies conditioned
on their compliance.60 The federal government should
also make the database public.61

Strengthen Police
Accountability
Mechanisms
Analysis of police violence shows that Black Americans
are three times more likely to be killed by a police officer
than white Americans, even though they are 1.3 times less
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likely than white Americans to be armed during a fatal
police encounter.62 Black people represented a quarter of
the nearly 1,000 Americans police killed in 2019, despite
making up less than 13 percent of the population.63 At the
same time, prosecutors and grand juries rarely charge
officers who cause civilian deaths, and few such trials end
with guilty verdicts.64 Faced with this incongruity and
repeated high-profile killings of unarmed Black people by
police, Americans are demanding change.65 Since George
Floyd’s death, nearly two-thirds of Americans have come
to believe that police who have injured or killed civilians
are treated too leniently in the criminal justice system.66
Greater accountability is needed.
The Biden administration should underscore its
commitment to equal treatment under law and improved
oversight by reinvigorating the enforcement authority
of the Department of Justice’s Civil Rights Division. It
should champion legislation to strengthen the primary
federal criminal civil rights statute used in cases of police
brutality and direct the DOJ to fully use its authority to
initiate pattern-or-practice investigations when law
enforcement agencies are engaging in systemic misconduct or other unconstitutional behavior.67 The Biden
administration should also create a national database of
police misconduct records, promote national decertification standards, and support a ban on qualified immunity in civil lawsuits.68

Legislative action: Amend 18 U.S.C. § 242.
The Biden administration should champion an amendment to Title 18, United States Code, Section 242, the main
federal criminal civil rights statute used in cases of police
brutality. At present, a successful prosecution under this
provision requires proof of “willfulness” to deprive a
person of his or her rights, a significantly high burden for
a prosecutor to meet that, in practice, has largely insulated
officers from liability.69 Section 242’s vague and expansive
language fails to put law enforcement officers and other
public officials on notice of what the law specifically
forbids, making it nearly impossible to prove that they had
the intent required for a criminal conviction.70
To better equip federal prosecutors to hold law enforcement officers accountable for wrongful acts, the willfulness standard in Section 242 should be lowered to include
knowing and reckless civil rights violations, and the law
should be amended to more clearly enumerate the types
of force that will trigger criminal liability, including, for
example, choke holds.71 Strengthening Section 242 in this
way would underscore, approximately 150 years after the
statute was passed, the federal government’s commitment
to protecting Americans’ lives and civil rights.72 Such an
amendment would also likely bring substantial changes
to law enforcement training across the country on
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improper uses of force and would bolster the aforementioned proposed national use-of-force standards.

Executive and legislative action:
Reinvigorate DOJ pattern-or-practice
investigations.
A powerful and underused federal tool to combat unjust
policing is the DOJ’s authority to investigate law enforcement agencies engaged in a “pattern or practice” of behavior that “deprives persons of rights, privileges, or
immunities secured or protected by the Constitution or
laws of the United States.”73 These investigations focus
on systemic problematic behavior by a police department
rather than specific incidents of police misconduct.74
The statute granting this authority, enacted in 1994 in
response to the acquittal of Los Angeles Police Department officers involved in the brutal beating of Rodney
King, gives the federal government the power to significantly change local police departments’ policies and practices.75 Over the past quarter century, the DOJ has initiated
70 pattern-or-practice investigations and established 40
reform agreements across both Democratic and Republican administrations.76 These investigations can yield
significant results, including decreased police shootings
and long-term increases in accountability.77 After President Trump took office, however, the DOJ essentially
brought these investigations to a halt, commencing only
one such investigation.78
The Biden administration should rescind the guidance
issued by former Attorney General Jeff Sessions that has
curtailed pattern-or-practice investigations and direct the
DOJ to engage in robust enforcement, including of existing consent decrees.79
In addition, the Biden administration should support
legislation to provide the DOJ with subpoena power for
these critical investigations, which would provide an
enforcement mechanism if state or local officials refused
to comply with a document request and would enable
federal investigators to quickly gather the voluminous
information needed from police departments and other
state and local agencies.80

Executive action: Create a national database
of police misconduct records and promote a
national standard for decertification.
Officers with histories of misconduct have been at the
center of some of the most recent instances of police killings of unarmed civilians. The officers who killed Laquan
McDonald, Eric Garner, and George Floyd all had been
the subject of numerous misconduct complaints.81 But
because misconduct records are often shielded from
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public view — and sometimes destroyed — the public
often remains unaware of an officer’s disciplinary history
or whether an officer with a misconduct history remains
employed and armed in its midst.82 Meanwhile, police
misconduct and the mechanisms that exist to address it
remain largely shrouded in mystery.
But some recent analyses have started to lift the veil on
the prevalence and nature of police misconduct nationwide. One investigation revealed tens of thousands of cases
involving allegations of serious misconduct, such as use of
excessive force, rape and other types of sexual abuse and
misconduct, and dishonesty, often to obstruct or otherwise
subvert an investigation.83 Alarmingly, thousands of officers in these records had been subject to 10 or more
misconduct investigations, and 20 officers had faced 100
or more allegations without losing their badges.84
Police officers with records of misconduct are not
consistently held accountable. Even in cases where misconduct is proved, officers may still retain employment, be
reinstated after termination due to collective bargaining
agreements that mandate arbitration, or obtain certification and employment in law enforcement elsewhere.85 The
latter is a particularly insidious problem created by the fragmented nature of jurisdiction-specific certification regimes.
While most states have the authority to revoke an officer’s
occupational license, the criteria for decertification vary
widely among jurisdictions, and an officer decertified in
one state may be employable in another.86
The new administration should establish national criteria for decertification to avoid substantial variations that
could lead to conduct or behavior warranting decertification in one jurisdiction but not another.87 The administration should also create a robust, public national
decertification database that mandates all relevant state
agencies to report police officer decertification.88 To
strengthen this mandate, reporting compliance should be
tied to federal funding and support.89 In addition, the
federal government should require the states that still lack
decertification authority — California, Massachusetts, New
Jersey, and Rhode Island — to create a strong police decertification mechanism that tracks misconduct histories.90
Although national police decertification standards and a
comprehensive registry cannot eliminate police misconduct,
both are critical to holding law enforcement officers to
higher standards of conduct. They will ensure accountability
mechanisms are more transparent, and police departments
will have the requisite data to make better-informed hiring
decisions that prevent decertified officers from being reinvested with police authority. National decertification criteria
should, at a minimum, include the following: 91
 A criminal conviction
 Termination or resignation during an ongoing misconduct investigation
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 Use of inappropriate or excessive force
 Failure to intervene when fellow officers use inappropriate force92
 Failure to report instances of misconduct committed
by fellow officers to supervisors
 Lying or concealing any information, including the
production of false reports
 Commission of domestic violence, sexual assault, or
criminal offenses against a minor

Support Culture Change
in Policing
Communities across the country are calling for police
defunding and questioning whether current levels of
public spending on law enforcement reflect our society’s
values.93 The Biden administration must bolster community-driven policing, in which the community and police
collaborate, sharing joint responsibility for public safety.94
Such efforts are central to repairing community–police
relations and recognize that many challenges do not
require law enforcement. Even a growing number of law
enforcement professionals recognize that “we cannot
arrest our way out of societal problems.”95
The federal government can help law enforcement
agencies reset their culture and practices in ways that
better align with community expectations and needs.
Strengthened funding streams and technical assistance
can encourage agencies to create appropriate infrastructure and incentives that support less intrusive and
nonenforcement strategies, including enhanced collaboration with and investment in community-based
service providers. Through a combination of legislative
and executive actions, the Biden administration should
support community-led public safety models, promote
alternative co-responder and diversion programs, utilize
the Office of Community Oriented Policing Services to
enforce police reform, and encourage Congress to demilitarize the police.

Executive action: Support community-led
public safety strategies and systems to
identify and remedy racial inequities in
policing practices.
To build community-led public safety strategies and
systems to identify racial inequity in policing, law
enforcement agencies may need to throw out parts of
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their policy manuals and focus on what policing success
means to their communities.96 To spur innovation, the
federal government should provide grants and technical
assistance through the DOJ’s Bureau of Justice Assistance to support the implementation of new police
success metrics, and it should reduce federal funding
to law enforcement agencies when they do not achieve
this goal. New metrics should go beyond merely tallying
the number of tickets issued and arrests made to reflect
policies and practices that better align with the community’s values and public safety priorities. These metrics
may include community engagement, the number of
lives kept safe in dangerous police encounters, participation in youth outreach programs, and the successful
diversion of people to community-based services.97
Because there is no one-size-fits-all strategy for ensuring public safety and promoting healthy communities,
proposed metrics will need to be tailored to specific
communities. They should consider factors including
police–community relations, use-of-force policies and
practices, and whether officers are held accountable
for misconduct.98
In addition, to identify and guard against disparate
treatment and the entrenchment of inequality, the new
administration should create a grant program for state
and local police departments to analyze their policies and
practices explicitly through the prism of race. Police
departments need to be encouraged to collect data that
reliably captures whether their policies and practices —
including those concerning use of force — perpetuate
discrimination. While accurate collection of demographic
data can pose difficulties, without this information
departments will have no way to gauge whether efforts
to prevent discrimination are successful.99 They also need
to be encouraged to adopt novel accountability measures
that can help gauge whether justice is carried out on equitable terms, including ways to assess police legitimacy,
procedural justice, and minority communities’ cooperation with police.
This would not be the first time that the federal
government has incentivized changes in local police
practices. In 2016 the DOJ, spurred in part by Brennan
Center recommendations, allocated $352 million in
Edward Byrne Memorial Justice Assistance Grant (Byrne
JAG) funding to local law enforcement based on metrics
of success that encouraged the reduction of mass incarceration.100 By incentivizing law enforcement agencies
to measure their success in terms of reducing arrests
and diverting individuals from the criminal justice
system, the federal government began to decrease its
subsidization of mass incarceration, but there is more
work to be done.101
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Legislative and executive action: Promote
the creation of co-responder and diversion
models.
The events of 2020 have spotlighted how police departments are expected to respond to situations and problems
that would be better addressed by social workers, mental
health professionals, and behavioral specialists.102 The
Biden administration should further incentivize the
creation and scaling of diversion strategies that focus on
the root causes of crime and social disorder — such as
mental illness, homelessness, substance use, and poverty
— outside of the traditional criminal justice process. It
can accomplish this by working with Congress to provide
more funding and technical assistance to municipalities
that implement co-responder models, in which officers
become conduits to behavioral health treatment in situations where enforcement is not necessary (see page
16).103 These approaches will require expanding the capacity of service providers and other community-based organizations. When they have the capacity to respond to
emergencies and provide robust services and programming, they can provide paths away from the criminal
justice system. By delivering treatment and services, they
can also help reduce crime.104 Various bills that would
draw from different funding streams, such as those for
Medicaid or the Substance Abuse and Mental Health
Services Administration (SAMHSA), are pending in
Congress and could serve as models for future
legislation.105

Executive action: Reinvigorate
comprehensive police reform supported by
the COPS Office.
For many years, the Department of Justice’s Office of
Community Oriented Policing Services (COPS Office)
Collaborative Reform Initiative (CRI) helped spearhead
police reform by assessing a law enforcement agency’s
operations, providing recommendations for reform, and
assisting the agency in implementing them.106 Through
CRI, the Justice Department worked with cities including
Las Vegas; Philadelphia; Fayetteville, North Carolina;
Milwaukee; and San Francisco to reform their policing
practices as an alternative to entering into complex and
lengthy litigation against them, garnering widespread
support from police chiefs across the country.107 Despite
this appetite for collaboration, Attorney General Sessions
announced in 2017 that the COPS Office would discontinue the significant work that began under the Obama
administration.108 At that time, 16 police departments
across the country had signed up for collaborative reform.
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Local Initiatives: Promote Alternative-to-Arrest Programs
>> Investing in communities and redefining public safety
often mean reducing law enforcement’s footprint. To
achieve this, myriad jurisdictions are implementing or
expanding co-responder models, where communities and
police work together to coproduce public safety. Instead of
relying on arrest and incarceration, localities are turning to
models that break cycles of criminal justice involvement for
those with underlying mental health issues, histories of
substance use or trauma, and more. Models across the
country, such as Connections Health Solutions in Arizona,
the Middlesex County Restoration Center in Massachusetts,
and the Bexar County Jail Diversion Program in Texas,
demonstrate that many law enforcement agencies are
eager to divert individuals from jails and toward services.109

The Biden administration should resume previous CRI
efforts to encourage and support police reform at the
local level, whether to address racial bias, reform use-offorce policies, or improve police departments’ relationships with their communities.

Legislative action: Encourage the
demilitarization of the police by eliminating
the 1033 Program.
Section 1033 of the 1997 National Defense Authorization
Act gave the Department of Defense permanent authorization to dispose of excess U.S. military property by transferring it to federal, state, and local law enforcement.113
Since the program’s creation, more than 8,000 law
enforcement agencies have received property worth $7.4
billion.114 Although the Obama administration curtailed
the distribution of surplus military equipment through
this program after 2014, President Trump has since fully
revived it.115
While the 1033 Program includes nonmilitary items
such as office furniture, kitchen supplies, and standard
law enforcement equipment including handcuffs,
cameras, first aid kits, and binoculars, it also transfers
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>> Similarly, the LEAD program is a prearrest diversionary
program currently operating in jurisdictions across 20
states.110 An additional 24 local jurisdictions are currently
developing or launching LEAD programs.111 First introduced
in Seattle in 2011, LEAD creates an opportunity for law
enforcement, and in some jurisdictions community
members, to recommend diversion from the criminal
justice system for people who are suspected of violating
the law but have underlying behavioral health or substance
use issues, directing them instead to appropriate services,
such as housing and treatment.112 Federal incentives and
funding to scale up LEAD and similar programs would help
to increase their capacity and expand them to other
jurisdictions.

military-grade equipment such as weapons and tactical
vehicles to local law enforcement agencies.116 As a result,
many local police departments have acquired militarygrade equipment, developed for war, to use in their
communities. Humvees, M16 automatic rifles, pistols,
grenade launchers, and Mine Resistant Ambush
Protected (MRAP) vehicles all contribute to the sense
that local law enforcement is an occupying force rather
than a protective one.117 This perception gained particular currency following the civil unrest that unfolded in
Ferguson, Missouri, after the killing of Michael Brown
in 2014.118
Police agencies that have received military gear are
more likely to be involved in fatal police shootings.119
Police officers should not be trained in tactics or weapons of war or positioned in a way to suggest that they
are at war with the communities they are sworn to
protect and serve. To encourage the demilitarization of
police, the Biden administration should eliminate the
1033 Program and prohibit the transfer of all military-grade weapons to state and local law enforcement
agencies.120 Eliminating the 1033 Program is one necessary step of many to change police culture and ensure
that law enforcement agents act as guardians, not
warriors, in their communities.121
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Encourage Best Practices in Prosecution
>> Prosecutors are among the most powerful officials in
the criminal justice system, enjoying largely unfettered
discretion. They can accept or decline a criminal case;
choose whom to charge, what to charge, and the number of
counts; and decide whether to engage in plea negotiations
to resolve a case, wielding immense leverage in defining the
terms of an acceptable agreement.122 Prosecutors have
historically played a key role in driving mass incarceration,
and they are well positioned to roll it back.123 Decades of
research illustrates that crime reduction can occur along
with marked decreases in incarceration rates.124
>> At the local level, reform-minded prosecutors have
swept into office on platforms focused on diverting people
from the traditional criminal justice process.125 They are
pursuing important policy changes that other offices should
emulate, including broad declination policies that divert
people to programming (sometimes mental health or drug
treatment); the dismissal of old bench warrants for minor
offenses to ensure that petty crimes do not pull people back
into jail and prison; and the creation of conviction review
units to determine whether the outcomes of old cases were
tainted by unjust practices, faulty evidence, or racial bias.126
>> The next president and attorney general can support
transformative change at the local and federal levels.

 Executive action: Champion prosecutorial reform in
cities and states. The attorney general should urge
local prosecutors to adopt the recommendations in 21
Principles for the 21st Century Prosecutor in order to
move away from punitive, incarceration-driven policies.127 Practices such as defaulting to diversion,
charging with restraint, ending cash bail, and encouraging treatment over incarceration for mental health and
drug addiction should be scaled up.128 The attorney
general should also champion the work of state and local
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prosecutors in speeches to law enforcement officials and
in conversations with the media and the broader
public.129

 Executive action: Reinstate guidance to federal prosecutors to mete out individualized justice. The
attorney general should direct federal prosecutors to use
their discretion to mete out more individualized justice
based on the specific facts and circumstances in each
case, rather than what is simply provable.130 Additionally,
the Justice Department should reinstate its 2013 policy
directing federal prosecutors to ensure that people
charged with low-level, nonviolent drug offenses with no
ties to large-scale organizations, gangs, or cartels are not
exposed to mandatory minimum sentences.131

 Executive action: Appoint a diverse slate of U.S.
attorneys who are committed to reducing the use of
incarceration. Given the leading role U.S. attorneys can
play in refocusing prosecutorial practices to reduce both
incarceration and recidivism, they should reflect a
diversifying nation. The bench of 93 U.S. attorneys is
overwhelmingly white and male; currently, there are only
two Black U.S. attorneys and just seven who are
women.132 Only one of President Trump’s first 42
nominees for the role was a woman.133 President-Elect
Biden should reverse this trend and appoint U.S.
attorneys with varied backgrounds and experiences,
including some who have served as public defenders.
There is no shortage of qualified attorneys, and it is the
responsibility of the president to identify and elevate
voices that have historically been excluded from
positions of power. Increasing the number of U.S.
attorneys from historically excluded or underrepresented communities would be an important first step in
ensuring that the nation’s law enforcement leaders
better reflect the communities they serve.
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Advance Sentencing Reform to Reduce
the Federal Prison Population

O

ver the last 40 years, prison populations rose dramatically as more Americans
were sentenced to prison for longer periods of time.134 The tools policymakers
used included mandatory minimum sentences, automatic sentence
enhancements, habitual offender statutes like “three strikes” laws, truth-in-sentencing
laws, and the abolition of parole.135 But after decades of punitive policies that ratcheted
up prison populations nearly 700 percent between 1972 and 2012, change is now afoot
in American sentencing policy and practice.136
Faced with imprisonment levels that are without precedent and not remotely comparable to those of other Western democracies, legislators, policymakers, and criminal
justice practitioners have been making efforts to reduce
both the number of people in prison and the time they
spend there. States have been at the vanguard of this
movement, and these initiatives have reached nearly all
corners of the country.137 Almost every state has enacted
some type of sentencing reform — often multiple times
over successive years — aimed at shrinking the reach of
incarceration.138 And some have achieved a modicum of
success in the process.139
A similar undertaking has not yet taken root at the
federal level. Despite bipartisan agreement that the country
should reverse the nearly four decades of growth in the
federal prison population, momentum on the federal level
to enact bold sentencing reform to end mass incarceration
has been markedly slow over the last 10 years.140 The Fair
Sentencing Act of 2010 reduced the controversial weight
ratio of crack versus powder cocaine that triggers mandatory sentencing and eliminated the five-year mandatory
minimum for first-time possession of crack cocaine. It took
eight more years for Congress to pass another criminal
justice reform bill, despite sustained interest and persistent
attempts.141 The First Step Act of 2019, which passed by a
wide bipartisan margin, represented much-needed and
long-overdue progress in easing the severity of federal
sentencing policy.142 (For more information about the First
Step Act and ways the new administration can improve it,
see page 20.) It reduced, or in some cases eliminated,
mandatory minimum penalties for certain offenses and
made the Fair Sentencing Act retroactive but was ultimately modest in both scope and reach.143
Nevertheless, the federal prison population has
decreased by 41 percent since 2013.144 The Fair Sentencing Act’s reduction in sentence length for crack cocaine
offenses is primarily responsible for that reduction, but
several other actions have contributed as well.145 A 2014
policy shift by the U.S. Sentencing Commission (USSC)
known as the Drugs Minus Two Amendment shortened
sentences for many individuals convicted of drug
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offenses.146 In addition, as a result of then Attorney
General Eric Holder’s 2013 charging memorandum, which called on federal prosecutors to refrain from
seeking a mandatory minimum penalty in response to
low-level drug offenses, the proportion of drug cases
receiving a mandatory penalty declined between 2012
and 2017.147 Finally, substantial reductions in the federal
prison population have accelerated with the advent of
the Covid-19 global pandemic. These declines may be
due to a decrease in new admissions and an increase in
the number of people being transferred from prison to
home confinement.148
The new administration will be well poised to achieve
more far-reaching and impactful sentencing reform that
will reduce the federal prison population further. Today
the federal criminal justice system remains extraordinarily
punitive in nature. In 2019 more than 90 percent of
people convicted in the federal system received a sentence
of incarceration, primarily for a felony offense.149 Unlike
state prison populations, most people sentenced to incarceration in a federal prison were convicted of nonviolent
drug or immigration-related offenses that too often
require unnecessarily long mandatory custodial
sentences.150
To achieve prison population reductions, the new
administration can easily draw from a wide set of sentencing reforms that states have recently enacted, particularly
diversion and alternatives to incarceration for nonviolent
and drug offenses. At the same time, the remarkable drop
in the incarcerated population between March and October 2020 as a result of the pandemic shows that too many
people are unnecessarily incarcerated in federal prison in
the first place.151 The new administration’s challenge is to
make such dramatic population reductions sustainable
over time. To ensure that the federal prison population
will not rebound in a post-pandemic future, the new
administration can help foster a substantially less punitive
federal criminal justice system by considering reforms
that target the largest segment of the federal prison population: people who are convicted and sentenced to a term
of incarceration for a nonviolent drug offense.
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Support More Expansive
Drug Law Reform
Drug interdiction remains a central focus of federal criminal justice enforcement. For example, in 2019 drug
offenses of all types were the second most common
federal crime, accounting for 26.6 percent of all cases
reported to the USSC and just over 46 percent of the
federal prison population, with lengthy sentences often
due to mandatory minimums or automatic sentence
enhancements.152 Under the current sentencing scheme,
defendants can be exposed to sentences of up to 40 years,
and even life imprisonment, depending on the quantity
of drugs involved.153
Mandatory minimums and other zero-tolerance
sentencing practices for drug offenses have devastated
the Black and brown communities that bear the brunt
of uneven drug enforcement activities.154 These practices
are the key contributors to the massive increase in the
federal prison population.155 At the same time, there is
little evidence that America is winning the war on drugs:
drug use has remained stable, and drug markets have
proved resilient.156 In addition, a growing body of
research casts doubt on the deterrent effect of long
sentences, especially for people convicted of nonviolent
drug offenses. 157 Instead, scholarship increasingly
demonstrates that community-based treatment and
support can provide a more effective response to
drug-related offenses than long terms of incarceration.
It is a policy option that a growing plurality of the public
endorses, particularly in the shadow of the twin epidemics of opioid and methamphetamine use.158
A punitive, one-size-fits-all criminal justice approach is
no solution to a public health crisis. Overly long custodial
sentences are unduly harsh, have an outsize impact on
racial minorities and the economically disadvantaged, and
produce no real public safety dividend. President-Elect
Biden should work with Congress to return reason and
proportionality to federal drug sentencing.

Legislative action: Repeal mandatory
minimum sentences for drug offenses.
Although the First Step Act mitigated the impact of some
mandatory minimum sentencing regimes, it did not go
far enough.159 (For more information on the First Step Act,
see page 20.) Congress should repeal all mandatory minimums for drug offenses found in Title 21 of the U.S. Code,
including provisions that escalate mandatory sentences
for people with prior felony drug convictions or those who
commit drug offenses in so-called school or statutory
drug-free zones; both provisions disproportionately
impact people of color, the latter in urban settings.160
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Existing statutory maximums and sentencing guidelines
for drug offenses should be reduced and altered to allow
judges maximum flexibility to craft individualized
sentences that take into account differences among
people convicted of drug offenses. Potential sentences
might include probation, a shorter term of incarceration,
drug treatment, or a combination of approaches to
address an individual’s risks and needs.161

Legislative action: Repeal the 18:1 disparity
between crack cocaine and powder cocaine.
The Fair Sentencing Act of 2010 reduced the weight
disparity between crack cocaine and powder cocaine that
triggered a mandatory minimum sentence from 100:1 to
18:1, and the First Step Act made this change retroactive.162
Among the reasons for the reduction was that harsh
penalties were being applied broadly, most often to
people convicted of lower-level drug offenses.163 The
central reason for the change, however, was an acknowledgment that the 100:1 ratio disproportionately and
unfairly exposed people of color to excessively severe
sentences, a result of the now debunked assumption that
crack cocaine is far more harmful than powder cocaine,
as well as the racial differentials in use of the two forms
of the drug.164 Yet the 2010 reform failed to provide a
reason for maintaining any disparity between crack
cocaine and powder cocaine. There is no reason to treat
1 gram of crack cocaine as equivalent to 18 grams of
powder cocaine; any disparity is arbitrary and capricious
and risks racialized consequences. Thus, the ratio should
be lowered to 1:1.165

Legislative action: No longer use quantity as
the primary yardstick in drug sentencing.
The weight-driven sentencing scheme for drug offenses,
as many courts have noted, has no practical grounding or
rationale: unlike sentencing guidelines for other offenses,
recommended drug sentences are “not based on empirical data, [USSC] expertise, or the actual culpability of
defendants.”166 There is a growing recognition that quantity as a proxy for the seriousness of the crime or culpability obscures important distinctions among defendants,
resulting in unfair and disproportionate sentences.167 To
reduce the harshness of the current regime, Congress
should act on the USSC’s repeated urgings to amend
Section 2D1.1 of the United States Sentencing Guidelines
to focus on a defendant’s role in an offense.168 Such a
scheme would prod judges, prosecutors, and defense
counsel to meaningfully assess culpability at the sentencing phase, rather than simply referring to the quantity of
the controlled substance involved.
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Legislative action: Expand alternative
sentences, including the existing statutory
safety valve.

mere presence of a weapon cannot be so easily used to
infer actual or intended harm.171

If Congress maintains mandatory minimum sentences, it
should limit their use to exceptional cases and expand the
statutory “safety valve” provision to allow courts more
discretion. Currently the safety valve provision permits a
sentencing court to disregard a statutory minimum
sentence for the benefit of only certain low-level, nonviolent, cooperative defendants who have a minimal prior
criminal record and were convicted of certain mandatory
minimum controlled-substance offenses.169 While the
First Step Act of 2018 expanded relief for defendants with
slightly more extensive prior criminal records, Congress
should permit courts to invoke the safety valve in a
broader set of circumstances.170 Congress should also
narrow the threat-of-violence disqualification so that the

Legislative action: Reduce the number of
people currently held in federal prison by
making changes retroactive.
Most sentencing reforms reduce sentence lengths prospectively. Population reductions may not be apparent for
several years, as those convicted and sentenced to federal
prison prior to any enacted reform must still serve out their
full sentences. To achieve immediate reductions in the
federal prison population and see a drop in the attendant
costs, enacted changes should also be applied to those
already serving custodial sentences in federal prison.172
Sentencing reform that is given retroactive effect would
provide equity and yield reductions in a short time frame.173

Improve First Step Act Implementation
>> The First Step Act of 2018 had two primary purposes:
to cut unnecessarily long federal sentences and to improve
conditions for people in federal prison. While the new law
has made considerable improvements to many lives, there
is still much more to be done to fully realize the law’s
intended goals.174

 Executive action: Issue clear guidance for federal
prosecutors to encourage full implementation of
resentencing provisions. The First Step Act (and its
retroactive application of the Fair Sentencing Act of
2010) has helped many people gain relief from excessively long custodial sentences.175 However, some federal
prosecutors, following the direction of Attorney General
William Barr’s DOJ, have sought to prevent people from
having their prison sentences shortened, opposing
resentencing motions or even seeking to reincarcerate
people who have already been granted relief.176 The
Biden administration should discourage prosecutors
from these practices.

 Legislative action: Expand and fund rehabilitative
programming. The First Step Act requires the Bureau of
Prisons (BOP) to offer “evidence-based recidivism
reduction programs and productive activities” — including vocational training, classes, and behavioral therapy
— to all people under its care and authorizes $75 million
per year for the first five years of implementation.177
Incarcerated people who participate in these programs

can earn time credits that can be applied toward a
transfer to prerelease custody (such as a halfway house
or home confinement), thus allowing them to finish their
sentences in the community.178
	However, after more than a year of implementation, the
BOP has not delivered on the promise to bring more
programs to incarcerated people. Although the BOP has
not disclosed much information on programming
availability or capacity, as many as 25,000 people are
wait-listed for the UNICOR work program (which has
been proven to reduce recidivism by nearly 25 percent),
at least 15,000 are wait-listed for education and
vocational training, and at least 5,000 are wait-listed for
drug treatment programs.179 Approximately 25 percent
of people who have spent more than a year in federal
prison have been unable to complete any programs,
which not only denies them access to time credits but
also lowers their likelihood of getting a risk assessment
score that would make them eligible for release.180 The
$75 million that Congress finally authorized in December
2019 may be insufficient given that the anticipated cost
of providing programming to meet demand is likely more
than $300 million.181
	The Biden administration must commit to the First Step
Act by urging Congress to expand funding. The new law
will not fully succeed without the $300–$500 million
that is necessary to realize its rehabilitative goals.182
continued on next page

20

Brennan Center for Justice

A Federal Agenda for Criminal Justice Reform
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Increasing the provision of in-custody programs and
services can help reduce people’s risk of recidivism, a
key performance indicator of a jurisdiction’s correctional
system.183

 Executive and legislative action: Fully utilize or
expand compassionate release to better respond to
the coronavirus pandemic. Since March 2020, there
have been more than 197,600 ccoronavirus cases
reported among people incarcerated in U.S. prisons,
more than 22,000 of which were in federal prisons.184
The First Step Act permits people in federal prisons to
seek a reduction in their sentence based on age, time
served, or other “extraordinary and compelling reasons,”
including the high risk of infection and spread of
Covid-19 in prison facilities.185 Throughout the crisis, the
BOP has claimed that coronavirus vulnerability is not a
sufficient basis for compassionate release, and prison
wardens have denied or ignored over 98 percent of
Covid-19-related compassionate release applications.186
Ignoring serious medical needs violates the Constitution’s prohibition of cruel and unusual punishment.187
The 156 people released from federal prison is woefully
insufficient given the urgent danger.188
	The Biden administration must direct the BOP to
proactively identify and release those who are medically
vulnerable, or older, or who may be otherwise eligible for
early release under the federal compassionate release
provision, and it must end DOJ and BOP obstruction of
meritorious claims. In addition, the president should
urge Congress to consider further federal legislation that
would address coronavirus concerns in federal prisons,
such as the Covid-19 Safer Detention Act, the Emergency
Grace Act, and the Covid-19 Correctional Facility
Emergency Response Act.189
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	Finally, the administration must direct the BOP to
provide release opportunities equitably. In at least one
state, there is evidence that white people have disproportionately benefited from early release provisions.190

 Legislative action: Make the amendments that limit
§ 924(c) stacking retroactive. The First Step Act
amended 18 U.S.C. § 924(c), a provision which allowed
for the imposition of additional mandatory minimum
sentences when someone was found to have used,
carried, or possessed a firearm in furtherance of another
federal crime of violence or drug trafficking. Judges were
required to tack on a further sentence for each separate
§ 924(c) charge, to be served consecutively — at least 5
years for the first charge, depending on what firearm was
present and how it was used, plus another 25 years for
each additional charge — on top of the original sentence
for the underlying crime.191 The First Step Act amended
this provision so that while each mandatory minimum
penalty for a § 924(c) charge is still added up in determining the final sentence, the 25-year-per-additionalcharge clause applies only to people who have a final,
prior § 924(c) conviction.192 In the first year of implementation, over 95 percent of cases that could have had
25-year penalties had penalties of 5, 7, or 10 years
instead.193 However, this provision does not apply
retroactively. The Biden administration must remedy this
injustice and ensure that people are not treated
differently for the same acts simply based on their date
of sentencing. First, the new administration should urge
Congress to make the change to § 924(c) retroactive. If
no legislation is forthcoming, the president can commute sentences for the entire category of people
sentenced before § 924(c) was amended, thus giving
more widespread effect to Congress’s intent.194 (For
more information about clemency, see page 26.)
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Improve Prison Conditions

A

s of December 1, 2020, 154,125 people were incarcerated by the Federal Bureau of
Prisons, a fraction of the approximately 1.3 million people serving prison sentences
in the United States.195 It is critical to improve incarcerated people’s quality of life
and address the special challenges of incarceration. The trauma of their prison experience
impacts their future success as well as their communities and loved ones.196

Improving prison conditions immediately will ensure
that they meet not only minimum constitutional standards but also a much higher standard of elevating
human dignity and mitigating the inherent harms of
incarceration.197 To do this, prisons should provide the
people in their custody with high-quality health care;
meaningful protection from physical and emotional
abuse; resources and space to develop and sustain relationships both inside and outside prison; and the infrastructure to pursue productive activities, including
support related to employment and education, behavioral and mental health, physical health, and family
responsibilities during and after incarceration.198 These
improvements would also promise better safety and
working conditions for the people who work in prisons,
help reduce recidivism, and benefit the communities to
which incarcerated people return.199 The best way to
ensure that conditions are actually improving is to have
consistent, active monitoring by an independent oversight team.
The federal government should take the following steps
to improve conditions for people in federal custody:
 Significantly limit the use of solitary confinement
 Increase postsecondary education opportunities in
prison
 Improve oversight of prisons and prison conditions

Congress should also pass legislation that provides incentives for states to do the same.

Significantly Limit
the Use of Solitary
Confinement
Solitary confinement — the incarceration of someone in
a jail or prison cell alone “for 22 or more hours a day without meaningful human contact”— is routinely used as a
population management tool by U.S. corrections agencies.200 U.S. state and federal prisons currently hold more
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than 61,000 people in prolonged isolation.201 Of them, 77
percent are in solitary confinement for longer than one
month and almost 20 percent are confined for more than
a year.202 On any given day in 2020, the BOP holds more
than 10,000 people in some form of restricted housing.203
A U.S. penitentiary in Colorado, the Florence Administrative Maximum Facility, or USP Florence ADMAX, is a
“supermax” prison that houses every person in solitary
confinement for 22 to 23 hours a day. It currently holds
almost 360 people.204
This dependence on solitary confinement is expensive,
ineffective, and harmful.205 It is two to three times more
expensive to house people in solitary confinement than
in the general population.206 An extensive body of research
confirms that manifold mental and physical health risks
result from subjecting people to such conditions —
including increased paranoia, visual and auditory hallucinations, cognitive disturbances, hypersensitivity to
stimuli, post-traumatic stress disorder, suicide, depression, anxiety, psychosis, obsessive thoughts, and death
after release.207 Trauma makes it difficult for people to
transition back to life not only in the prison’s general
population but also in their communities once released
from prison.208
These effects are so severe that the United Nations
refers to prolonged isolation as torture in its Standard
Minimum Rules for the Treatment of Prisoners (known
as the “Nelson Mandela Rules”).209 Regional human
rights bodies such as the European Court of Human
Rights and the Inter-American Court of Human Rights
have also emphasized the long-term dangers inherent
in social and sensory isolation, with the latter stating
categorically that “prolonged isolation and coercive solitary confinement are, in themselves, cruel and inhuman
treatments, damaging to the person’s psychic and moral
integrity and . . . the dignity inherent to the human
person.”210
In a worrisome trend, the BOP has increased its reliance on solitary confinement in response to the Covid-19
pandemic.211 In early April 2020, the BOP instituted its
first system-wide lockdown in 25 years, essentially placing
all 160,000 people in its prison population in prolonged
restricted housing.212 In fact, since the pandemic began,
the use of solitary confinement in state and federal prisons has increased by 500 percent.213 Even more concern-
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ing, both states and the federal government have
increased their reliance on isolation as both a punitive
and a purportedly precautionary measure; many incarcerated people have reported threats of solitary confinement
as retaliations for protesting unsafe or unsanitary conditions.214 And in June, a nationwide lockdown was instituted amid the protests spurred by the killing of George
Floyd.215
Thus far, little has been done at the federal level to limit
the use of solitary confinement.216 In the last 30 years, only
two pieces of legislation regarding the practice have been
signed into law: the 21st Century Cures Act, which permits
the attorney general to award grants to facilities that
pursue alternatives to solitary confinement, and the First
Step Act, which bans the use of solitary confinement for
juveniles.217 The only other developments have been a
series of executive actions in 2016.218 These actions ultimately did not result in significant limits on the use of
solitary confinement at the federal level.

Executive action: Limit the use and reduce
the harmful impacts of solitary confinement.
The BOP must adopt the Nelson Mandela Rules’ 15-day
limit on the amount of time a person can spend in solitary
confinement. Holding an individual for any longer greatly
increases the chances of adverse health effects.219
The federal government must also eliminate the use of
solitary confinement as a response to low-level infractions. Only violent infractions that pose an immediate
health or safety risk should be eligible for solitary confinement. Placing people in restricted housing for nonviolent
infractions is a disproportional punishment that jeopardizes their physical and mental health.
Additionally, the BOP must allow people in solitary
confinement access to television, radio, internet, and telephone services. The lack of stimulation in restricted housing exacerbates isolation and worsens its adverse
impacts.220 Furthermore, the ability of individuals in solitary confinement to communicate with others via internet and phone permits healthy socialization without
posing safety risks. The BOP should also improve conditions in solitary confinement to maintain physical health
and well-being. Ample time for recreation, three adequate
and nutritious meals daily, time outdoors, access to
congregant activities, and sustained access to family,
friends, treatment, and programming all minimize the
inherent harms of isolation.
Solitary confinement exacerbates the symptoms and
difficulties of serious mental illness, developmental
delays, disabilities, and neurodegenerative diseases, and
the BOP should prohibit its use for people living with
these conditions.221
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Legislative action: Reorient federal funding
to incentivize states to limit solitary
confinement.
Congress should provide funding that incentivizes states
to limit their use of solitary confinement. This legislation
would ideally fund diversionary programs and programming for individuals currently in restrictive housing. In
order to be eligible for the grants, states would have to
limit the maximum length of time they subject people to
solitary confinement to align with the Nelson Mandela
Rules; guarantee adequate meals, lighting, and ventilation;
reduce the number of people they hold in isolation; and
provide opportunities for people there to exercise and
interact with others.

Increase Postsecondary
Education Opportunities
in Prison
A substantial body of literature demonstrates the manifold benefits of postsecondary education in prison. It
improves formerly incarcerated people’s likelihood of
finding formal employment, increases their earnings, and
reduces their likelihood of returning to prison.222
Despite this evidence, the Violent Crime Control and
Law Enforcement Act of 1994 categorically banned incarcerated people from receiving funding through the
Federal Pell Grant Program, which provides need-based
financial aid to low-income undergraduates.223 In the year
preceding the crime bill’s passage, 23,000 people in
prison benefited from the program.224 More than 70
percent of people in prison would like to enroll in an
educational attainment program, and of these, 82 percent
are interested in postsecondary education.225 Most incarcerated people lack the financial resources to pay for postsecondary schooling themselves and so are prevented
from receiving the education and skills that will help
them succeed once released.226 They face profound challenges once in the job market as well, experiencing longterm harm to their economic well-being as well as that of
their families and communities.227 Increased educational
opportunities translate not only to more thriving communities but also to increased public safety.228 Unemployment and underemployment — and the economic
instability that flows from them — are associated with a
higher risk of recidivism.229 After release, people who have
been to prison earn 50 percent less than they otherwise
might have. Black and Latino people experience the
sharpest losses.230
Given persistently high recidivism rates, and prompted
by a recognition that education reduces recidivism, there
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have been a number of state and federal efforts to reintroduce postsecondary education to prisons in recent
years.231 Of particular note is a 2015 Department of Education pilot program.232 Through the Second Chance Pell
Experimental Sites Initiative, 67 institutions of higher
learning partnered with prisons to offer postsecondary
education to incarcerated people funded through Pell
Grants. The initiative, which has expanded to 130 institutions of higher learning in 42 states and Washington, DC,
has enrolled nearly 17,000 people and awarded more than
4,500 certifications and degrees.233 However, the
program’s future will be in question if Congress fails to
fund it beyond the pilot period.
If Congress does not lift the ban on Pell Grant funding
for incarcerated people, the Department of Education can
terminate this pilot program. Yet incarcerated people’s
demand for need-based funding will remain: although “70
percent of people in prison [have] expressed a desire to
pursue postsecondary education,” nearly 60 percent of
incarcerated people complete no educational programs
beyond a GED.234 Furthermore, public opinion is shifting
in support of lifting the Pell ban. A study by the Vera Institute of Justice indicates that most voters in the states it
polled support lifting the ban, as do major employers like
J.P. Morgan Chase.235

Legislative action: Lift the ban on Pell Grants
for incarcerated people.
Broad access to postsecondary education can help people
secure and sustain employment after release. Postsecondary education in prison helps reduce recidivism while
supporting reentering individuals as well as their families
and communities.236 Expanding access to postsecondary
education in prison therefore holds the promise of breaking the vicious cycle of poverty and incarceration.
In 2020 the House of Representatives voted to lift the
ban on Pell Grants for incarcerated people; the legislation
sits with the Senate Committee on Appropriations.237 If
this legislation fails in Congress, the incoming administration should urgently work to expand the Second
Chance program while supporting new legislation to reinstate Pell Grant eligibility for all incarcerated learners.
Removing roadblocks to higher education for people who
are incarcerated will expand the employment opportunities and earning potential for people reentering society,
particularly amid the current recession. Given its promise
to reduce recidivism, this action is also likely to free up
scarce government dollars for investment in areas such
as health care and infrastructure.
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Improve Oversight of
Bureau of Prisons
Facilities
Transparency and meaningful accountability, prerequisites
for all well-run public institutions, are particularly important for prisons and jails, institutions that wield unparalleled
power over individuals and typically operate in a hidden or
insular way.238 Indeed, prisons and jails have absolute and
total responsibility over some of the most marginalized
and vulnerable populations yet are walled off from public
scrutiny, a dynamic that makes them uniquely susceptible
to unethical practices and abuses of power.239
Therefore, oversight is necessary to ensure safe and
humane correctional institutions. It can prevent or detect
emerging problems, from ineffective policies or programs
to staff misconduct, as they arise; identify failures and
inefficiencies; investigate complaints made by incarcerated people; and provide information that is critical for
decision-makers to improve the treatment of people in
prison.240 At its best, oversight can promote overall good
governance and professionalism, revealing not only when
institutions are struggling but also when they are succeeding, enhancing the legitimacy of the prison in the eyes of
staff, community members, incarcerated people, and their
loved ones.
Although America puts more people behind bars than
any other country, it lacks a cohesive or integrated system
of oversight for its vast network of prisons and jails.241
Where they exist, such systems vary significantly in both
their authority and their effectiveness.242 This may be
attributable to America’s fragmented and localized criminal justice system, in which distinct authorities (federal,
state, local, tribal, and military) oversee an archipelago of
confinement facilities, including more than 1,700 state
prisons, 100 federal prisons, 1,700 juvenile correctional
facilities, 3,100 local jails, and 80 jails on Native American
reservations, as well as facilities like military prisons.243
The Bureau of Prisons, the largest prison system in the
country, has approximately 154,117 individuals under its
authority in the country’s 122 federal prisons.244 Oversight
duties are generally vested in the Department of Justice’s
Office of the Inspector General.245 Additionally, the House
of Representatives’ Committee on Oversight and Reform
has broad jurisdiction and legislative authority, and the
Senate Judiciary Committee can hold oversight hearings.
Inspectors general operate as discrete offices investigating complaints of waste, fraud, and abuse and also make
recommendations for improvement. However, the Office
of the Inspector General’s broad purview over all DOJ
employees and programs, its focus on issue-specific
reports, and its lack of regular and holistic review of BOP
facilities hinder the consistency and effectiveness of
federal prison oversight.246 And although inspector
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general staff can access facilities for inspection, the office
does not regularly inspect every BOP correctional
facility.247
The current federal system of prison oversight falls
short, but what it does reveal is troubling. The inspector
general regularly finds mismanagement of federal prison
contracts and mistreatment of incarcerated people.248 The
emergence of the coronavirus has given the nation additional cause to worry about the safety and health of incarcerated people in the federal system, especially since
particular BOP facilities have experienced serious
outbreaks that have had implications for the health and
safety of neighboring communities as well. As of November 20, 2020, 1,454 incarcerated people and 98 staff have
died of Covid-19.249 The BOP’s nationwide lockdown to
curb the virus’s spread greatly restricted movement
outside of cells and raised concerns of significant and
sustained infringement of basic rights.250 And even with
substantial reductions in the federal prison population in
recent years, the BOP still operates 12 to 19 percent over
capacity.251
It is time to implement a better system of oversight and
accountability for the nation’s largest prison system. The
exercise of asymmetric power over people who are disproportionately poor, Black, Native American, and Latino is
one of the defining characteristics of correctional facilities.252 The watchful eyes of outsiders can help ensure that
the often harsh, isolating, restrictive, and dehumanizing
dynamics of carceral environments do not lead to situations where abuses or misconduct take root and
flourish.253
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Legislative action: Create an independent
oversight body for the BOP.
Congress should create an independent oversight body,
such as a prison ombudsman, with broad authority and
capacity to monitor BOP facilities with the goal of investigating and ensuring the protection of rights and preventing mistreatment of incarcerated people. To be effective,
such a body should have the following:
 A mandate to regularly inspect each facility annually
without providing advance notice
 Unfettered and confidential access to incarcerated
people, staff, documents, and other materials
 A broad approach, drawing on diverse sources of information and expertise from a representative group of
correctional professionals, private-sector experts,
justice-involved persons, advocates, researchers, and
laypeople254
 A mandate to publicly report findings after inspections
or investigations and require a prompt and public
response from the BOP
 Adequate resources and control over its budget
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Restructure and Streamline Executive Clemency Power

E

xecutive clemency power can be a vital mechanism of mercy, tempering the
sometimes harsh and inequitable effects of criminal law.255 Laws and associated
penalties may change with evolving standards of justice, but such changes are
often prospective in nature, meaning that many people convicted under old laws may not
benefit from ameliorative changes.256 In addition, individual circumstances — whether
exemplary conduct while in confinement or increased vulnerability due to age or
infirmity — may render a prison sentence unjust and in need of moderation.257 In recent
years clemency has been exercised in some of these circumstances — to mitigate
particularly harsh mandatory sentences, correct for unwarranted disparities among
codefendants, or give retroactive effect to recent changes in the law. Still, this highly
discretionary postsentencing device for delivering individualized justice is seldom used.258

It is also little understood. The clemency process, which
is overseen by the Department of Justice’s Office of the
Pardon Attorney and supervised by the deputy attorney
general, is extraordinarily opaque.259 Fact-finding takes
place behind closed doors and requires seven layers of
review.260 And the decision to grant or deny relief relies
entirely on the will of a single decision-maker: the president.261 Reasons for grants or denials are neither
explained nor subject to judicial review.262 There is no
right of appeal.263 And since the recommendations and
review documents are not subject to Freedom of Information Act requests, petitioners and the public are regularly left to guess why clemency decisions are — or are
not — made.264 It is unknown, for example, why 1,696
people received a commuted sentence under President
Obama’s 2014 Clemency Initiative when only 86 of them
appear to have met all the requisite eligibility criteria.265
Many more people — almost 2,600 — appear to have
met all of those criteria but were not offered clemency.266
A further 7,881 petitions were never reviewed.267 As of
October 2020, more than 13,000 federal clemency petitions sat awaiting action.268 Because of this pervasive
lack of transparency and accountability, the public
perception of clemency has too often been one of
corruption or arbitrariness. Confidence in the current
system and expectations of its use remain low despite
good intentions and public support for grants of
clemency.
Given that there are possibly thousands of people who
are appropriate clemency candidates sitting in federal
prison, the new administration should make more
productive and broad-based use of the president’s clemency power. Clemency holds the promise of swifter relief
than waiting for curative legislation. A new process, independent of the Department of Justice, should be adopted
to better routinize its use. Clear standards and written
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clemency decisions should be made accessible to the
public to help demystify how clemency operates and
secure public confidence in the system.

Executive action: Establish a permanent and
independent clemency review board.
Because Justice Department officials, and especially the
deputy attorney general, have a vested interest in preserving federal convictions, the current structure of clemency
should be changed to avoid any appearance of a conflict
of interest. The new administration should remove the
clemency process from the Justice Department and establish a permanent, independent, and bipartisan review
board to evaluate clemency petitions and make recommendations to the president.269 Board members should
be drawn not only from the legal profession or corrections
but also from a broad range of other fields, such as
psychology, sociology, and criminology, to ensure that
decisions are based on a full understanding of the justice
system.270
Clemency review boards have been impaneled in the
past — in particular under President Ford and informally
under President Kennedy — but only on an ad hoc basis,
to deal with specific demarcated classes of people and
offenses.271 A permanent board with broad authority to
routinely review clemency cases and give recommendations to the president holds the promise of making clemency an integral part of the justice system rather than an
irregular and idiosyncratic gift that is arbitrarily bestowed.
It would ensure that all applications are reviewed and
decided on. A board could also proactively identify classes
of people — for example, those who are still imprisoned
under repealed drug sentencing laws — who may not have
applied for resentencing but would be otherwise eligible

A Federal Agenda for Criminal Justice Reform

for a shortened sentence under new sentencing laws.272
Such a board could also reduce the public perception that
pardons arise out of cronyism or special access to the
president and are granted as personal favors.273

Executive action: Establish clear standards
and explain clemency decisions.
Clemency decisions should be guided by clear standards
so that applicants and the public fully understand the criteria being used to evaluate requests and protect against
arbitrary decision making. Standards must be flexible and
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offer a fully developed departure power — a codified ability
to deviate from written guidelines — to acknowledge that
no set of rules can anticipate every situation and that material differences in cases may warrant varied treatment.274
To avoid the perception of arbitrariness, the board must
also provide robust written reasoning and explanations
for its recommendations and publish a report on its decisions and other activities annually. This would not only
add credibility but also establish a record of decisions
outlining the actual factual application of the rule. It
would cement a more consistent and principled way of
exercising clemency power while increasing transparency
and public confidence.
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Help Formerly Incarcerated People Rejoin the Workforce
and Community with Clean-Slate Legislation

M

ore than 95 percent of people confined to jail or prison will one day return
home.275 As release day looms, so too do countless challenges on the other
side of the prison gate. Incarcerated people, after having been instructed for
weeks, months, and years on when to eat, what to wear, and where to go, suddenly
bear all responsibility for making decisions for themselves.
Because of the vast footprint of incarceration in America, these issues implicate a substantial number of
people in any given year: More than 600,000 individuals
are released from federal and state prisons annually, and
nearly 9 million more churn through the country’s more
than 3,000 local jails.276 A disproportionate number of
them come from historically and politically marginalized
groups that are disproportionately marked by endemic
poverty and unemployment, family dislocation, and a
breakdown of community social processes and
controls.277 People leaving incarceration often go back
to impoverished communities with few social
supports.278
Whether a person returns after a few nights in jail or
a few decades in prison, life after release is rife with
roadblocks. Foremost among these are a bewildering
web of collateral consequences of a criminal conviction. Legal penalties or regulations restrict people with
criminal histories from whole areas of mainstream life,
including housing, employment, social benefits, and
even education.279 But criminal histories — and especially incarceration — pose serious and persistent challenges for people beyond those prescribed by law. These
histories can serve as a basis for job, credit, or housing
denial.280 Indeed, too often a quick internet search is
used as the basis for “digital punishment”; more than 9
in 10 employers, 4 in 5 landlords, and 3 in 5 colleges
use background checks without taking into account the
severity or date of a criminal record.281 The challenges
a conviction and incarceration history pose to successful reintegration, particularly employment and stable
housing, help explain America’s persistently high rearrest and recidivism rates.282 Within eight years of
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release, nearly half of people are rearrested, and nearly
one-quarter return to prison.283

Legislative action: Expand the reach of
federal expungement law.
To counteract some of these effects, most jurisdictions in
the United States have established sealing or expungement laws, which bar access to criminal records and in
some cases allow for their destruction.284 Many jurisdictions have recently expanded access to this type of
relief.285 In the federal system, however, expungement is
extremely limited; most offenses are categorically ineligible, and courts have determined that they have no inherent authority to expunge records of a valid federal
conviction.286 The only explicit federal expungement
provision applies to people convicted under Section 404
of the Controlled Substances Act, 21 U.S.C. § 844 (2012),
who at the time of the offense were less than 21 years
old.287 Federal expungement can also apply in cases of an
unconstitutional conviction or an illegal arrest, or when
motions are filed under other constitutional claims.288
The new administration should encourage Congress
to enact the Clean Slate Act, a bill originally introduced in
2019, which would allow individuals to petition to have
certain federal records sealed after completing all terms
of their sentence.289 It would also automatically seal
federal criminal records for people with specified
low-level, victimless crimes, such as marijuana possession, as long as the individual has not committed a
number of enumerated national security–related additional crimes.290
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Eliminate the Death Penalty

T

he most consequential criminal punishment is death. Many have argued to the
U.S. Supreme Court that capital punishment violates the “cruel and unusual”
clause of the Eighth Amendment, yet the Court has allowed state and federal
executions to persist.291 Today 28 states allow the death penalty, although three of those
states currently have a governor-imposed moratorium on the practice.292 At the same
time, the use of the death penalty remains at near historic lows and is very localized in
nature, with over 80 percent of all executions since 1976 taking place in the South, and
37 percent in Texas alone.293 In 2019 the federal government announced it would
resume executions after a 16-year hiatus, against a strong public outcry.294 Since the
federal death penalty was reinstated in 1988, only three people had been executed until
this year, when eight people were executed over the course of merely 11 weeks. Three
additional executions are scheduled for this year alone.295
The death penalty is at best morally contested, and at
worst cruel and unusual.296 It is both unfair and unjust.
The agonizing pain of those subjected to botched capital
punishment attempts alone is troubling.297 And it is now
known that lethal injection, the principal method of
execution and one once thought to be “humane,” likely
causes extended periods of pain and suffering.298 Perhaps
the most perilous issue is the possibility of irreversible
error. Human judgment is demonstrably fallible, and
miscarriages of justice occur in devastating ways; more
than 160 people sentenced to death since 1973 in the
United States were later exonerated, severely undermining confidence in the capital punishment system.299 The
death penalty is also levied in a racially biased way. In
one study, 96 percent of reviewed death penalty cases
were found to show a pattern of either race-of-victim or
race-of-defendant discrimination, or both.300 Another
study found that jurors in Washington State were four
times more likely to recommend a death sentence in
cases involving Black defendants than for white defendants in similar cases.301
Not only is the death penalty unacceptably applied
more often to people of color, but the practice is ineffective. While some proponents of the death penalty argue
that it has deterrent value, a plurality of studies examining
the practice indicate that there is no such effect.302 In 2012
the National Research Council concluded that studies
claiming the death penalty deters crime were fundamentally flawed.303 Meanwhile, a growing body of research has
found that the threat of the death penalty can be enough
to coerce a guilty plea even when a defendant is
innocent.304
Also at issue is the practice’s real and escalating price
tag. A 2016 study found that Nebraska spent $14.6 million
annually on its capital punishment system, with each capital case that it prosecuted costing about $1.5 million more
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than a noncapital case.305 Since 1978, California’s maintenance of the death penalty (resulting in just 13 executions)
has cost the state an estimated $4 billion.306 And in the
federal system, the median costs for cases where the
death penalty is sought are almost eight times higher than
cases where it is not.307
The federal government’s rush to resume executions is
out of step with both domestic public opinion and prevailing international practice. A majority of Americans are
more supportive of a life-without-parole sentence for
murder than a death sentence.308 Nearly half of Americans
believe that the death penalty is imposed unfairly, and 40
percent find it “morally wrong.”309 While prosecutors
often laud the death penalty as “closure” for homicide
victims’ families, research increasingly shows opposition
to the death penalty among family members as well.310
Meanwhile, the number of nations that practice capital
punishment has dwindled; 106 countries have banned the
death penalty altogether, and an additional 29 countries
have abolished it in practice.311 This includes a plurality of
Western democracies, including the United Kingdom,
Canada, Germany, and France.312 Even the Russian Federation no longer executes people.313 Today, only 56 of 198
countries do.314

Executive and legislative action: Declare a
moratorium on federal executions and enact
the Federal Death Penalty Abolition Act.
Congress should pass legislation, such as the Federal
Death Penalty Abolition Act, proposed in 2019, to immediately and permanently halt all federal executions by
abolishing the federal and military death penalty and
commuting existing federal and military death sentences
to life without parole.315 While awaiting legislative action,
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the president should sign an executive order implementing a moratorium on federal executions. If the Department of Justice refuses to pursue death penalty sentences,
the Supreme Court may be encouraged to strike it down
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for good; the president and Department of Justice’s view
that the death penalty is unconstitutional may convince
the Court that our “standards of decency” have evolved
beyond this cruel and unusual practice.316
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Conclusion

R

eforming the U.S. criminal justice system sounds like a daunting task and one
that would have to be accomplished with sweeping, innovative steps. But the
reality is that a few simple commonsense changes, built on principles of justice
and dignity and already proven in the crucible of state law, could rebuild community
trust and create a justice system that is exactly that: just.

It is not revolutionary to say that police should be held to
a standard commensurate with the trust we place in
them. Nor is it radical to suggest that after half a century
of failure to protect communities or create a safer country,
mass incarceration should be unwound and the harms it
has done remedied. It is hardly extreme to imagine a
system where substance use issues and mental health
problems are dealt with by professionals trained to handle
these crises rather than armed, militarized, uniformed
officers, or where people who must be incarcerated for
the safety of the public are themselves safe from abuse
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and mistreatment. And the notion that the 95 percent of
people who will leave prison and rejoin the community
should be educated and prepared to contribute to their
families and the workforce is simply logical, as well as
cost effective.
The federal government has the opportunity to lead the
way to a future where Americans are safe and secure in
their homes and communities. Where trust between
police and the people they serve can be rebuilt with
accountability and transparency. And where justice is
served equitably, for all.
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