
Reimagining a Prosecutor’s Role in Sentencing

I. Introduction
Today, more than 2.1 million people are locked up in county
jails and state and federal prisons.1 Decades of research
illustrates that mass incarceration tears apart communi-
ties, creates vast racial disparities,2 and perpetuates cycles
of intergenerational poverty.3 Close to one in ten African
American students have an incarcerated parent; one in
four have a parent who is or has been incarcerated.4

Incarceration produces devastating consequences for
these children. Independent of other social and economic
factors, children with incarcerated parents are more likely
to drop out of school, to develop learning disabilities, and
to suffer from migraines, post-traumatic stress disorder,
homelessness, and depression, among other health
issues.5 And when it comes to one of incarceration’s pri-
mary intents, removing individuals from the community
with the goal of rehabilitating them, imprisonment fails
miserably. In short, incarceration has left a massive foot-
print on our society, but there is little evidence of its
effectiveness.

A report from the National Academy of Sciences points
to the minimal impact of long prison sentences on crime
prevention and their negative social consequences as a rea-
son to focus on reducing the number of people behind
bars.6 The system is also immensely expensive, costing
approximately $270 billion annually without generating the
basic public safety benefits one would expect from such
a high price tag.7 For all these reasons and more, today
there is strong bipartisan agreement among politicians, law
enforcement, advocates, and researchers that the draconian
criminal justice policies of the past must be reversed. Yet,
despite this political momentum in some quarters, pockets
of the country are quick to reverse course out of fear of
increases in crime. This can be seen in New York’s
changing attitude toward bail reform. The state’s bail
reform law was passed by the General Assembly in 2019
and went into effect in 2020. The reforms mandated that
defendants who were arrested for most misdemeanors and
many nonviolent felonies were to be released without cash
bail. When the media and bail reform opponents seized on
individual cases involving reoffenses by defendants who
were released, some law enforcement officials and policy
makers began calling for the law’s repeal, perhaps out of
fear that the reforms would cause a crime wave across the
state and perhaps because they feared that public and
media-driven perceptions of crime would detrimentally
affect their political livelihoods.8

Dismantling such a vast infrastructure requires reform
at many levels. Required changes include

• revamping state and federal laws to eliminate incar-
ceration as a sanction for certain offenses and to
shorten sentences,

• eliminating cash bail to ensure that fewer people are
held pretrial simply because they are too poor to pay
the fees,

• increasing funding for public defenders so they can
serve more people,

• electing reform-minded prosecutors, and

• persuading prosecutors that their policies can trans-
form the carceral landscape.

When it comes to the complicity of prosecutors in
increasing prison populations, the last decade has wit-
nessed the emergence of a new wave of local prosecutors
who seek to transform their offices’ practices away from
past, incarceration-driven policies. Many of those prosecu-
tors have championed treating incarceration as a last-resort
sanction and have promised not to prosecute people
charged with specific, low-level crimes. For example, in
Brooklyn, New York, Kings County District Attorney Eric
Gonzalez articulated, in a seventeen-point plan focused on
community trust, that “the vision of Justice 2020 is for
every [assistant DA] in every case to first seek out non-
conviction, non-jail resolutions, and to think through all the
available options before reaching a determination that
a conviction or incarceration is necessary.”9 In Chicago,
Cook County State’s Attorney Kim Foxx’s office “referred
a quarter more people charged with felonies—including
drug cases—to diversion programs, including substance
use disorder treatment, in her first two years compared with
the two years prior, under predecessor Anita Alvarez.”10

Many of the newly elected prosecutors have also begun
to change their offices’ overall sentencing practices. In
Suffolk County, Massachusetts, District Attorney Rachael
Rollins instructed her prosecutors to “factor into all charg-
ing and sentencing decisions the potential of immigration
consequences.”11 In Philadelphia, DA Larry Krasner
ordered prosecutors on his staff to calculate the numbers
and contemplate the costs of incarceration associated with
each sentencing recommendation.12 In San Francisco, for-
mer DA George Gascón proposed a sentence review unit to
comprehensively review, identify, and seek adjustments for
past excessive sentences.13
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While it is heartening to see so many prosecutors
focused on diverting people from jail or prison, in instances
where incarceration is still relied on, there remains more
that can be done to change the culture surrounding sen-
tencing by improving office procedures and bringing about
attitudinal changes. For example, most offices don’t incor-
porate longer-term or broader definitions of public safety,
such as the basic notion that prison is criminogenic; that
reentry concerns should be addressed or at least identified,
and accounted for, before prison; and that the long-term
impact of incarceration can have devastating emotional and
economic effects on a defendant’s family members, which
can actually undermine public safety.

Americans behind bars still serve extraordinarily long
prison sentences, and sentence lengths have been climbing
in recent decades. The National Research Council reported
that half of the 222% growth in the state prison population
between 1980 and 2010 was due to an increase of time
served in prison.14 The Sentencing Project reported that
one in nine people in prison is now serving a life sentence,
nearly a third of whom are sentenced to life without
parole.15 While many of these people were sentenced years
ago, before significant sentencing reform was implemented
by state legislatures, the pipeline into prisons continues to
run strong. Today, 54% of people behind bars in state
prisons are there for violent offenses, illustrating just how
difficult it is to significantly cut the prison population by
only focusing on low-level offenders.16 Many of the reforms
implemented by a handful of today’s prosecutors aim to
improve community faith in law enforcement while
reducing the justice system’s impact on marginalized
communities. To make further gains along this path, pro-
secutors should look to enact modifications related to how
their offices treat the sentencing process for more serious
and violent crimes.

II. Clarifying Sentencing Goals
While punishment “is not reducible to a single meaning or
single purpose,”17 our criminal sentences tend to reflect
four principles that centuries of punishment practices
across the globe exhibit: rehabilitation, deterrence, inca-
pacitation, and retribution. The theory of rehabilitation
should perhaps be the most important of these principles.
And if that goal is top of mind for many decision makers
such as judges, prosecutors, and policy makers, incarcera-
tion should be used much more sparingly than it is today.

Rehabilitation is based on the belief that crime is
a symptom of a social disease—that individuals who break
the law have “identifiable and treatable problems” that
produce criminal behavior.18 Under this philosophy, edu-
cational classes, addiction therapy, and vocational training
in correctional facilities promote better reintegration into
communities once individuals are released from prison.
However, in a country known for incarcerating more indi-
viduals than any other on the planet, programming is often
scarce or nonexistent in prisons, and even more so in jails.
A 2016 study by the National Center for Education Statistics

found that only 23% of both state and federally incarcerated
adults reported they had participated in a job skills or job
training program during their current prison term.19 This
study found that 14% of incarcerated adults were on
a waiting list to participate in a job training program.20 The
demand for educational programming in prisons far
exceeds capacity. A 2016 Department of Justice report
found that over 15,000 individuals were on the waiting list
to enter the Literacy/GED program operated by the Bureau
of Prisons.21 Additionally, while almost all federal prisons
offer vocational training, only 7% of jails do.22 These sta-
tistics are important because they illustrate that if one
defines rehabilitation as a purpose of incarceration, our jails
and prisons utterly fail at that task.

Further, research indicates that prison sentences in the
United States have grown in length over the years. Between
1993 and 2009, the average prison stay for incarcerated
people in state prisons increased by 33%. While the increase
in prison stays was most dramatic for violent and public-
order crimes, prison stays also increased by 18% for prop-
erty crimes and by 25% for drug crimes from 1993 to
2009.23 Yet the proportionality principle, the idea of pun-
ishing like cases alike and unlike cases differently, is vital to
fair sentencing. Beginning in the 1980s, proportionality
began to disappear from the United States as a policy goal
for sentencing laws.24 As noted by the National Research
Council, “The principle of parsimony—that the criminal
sanction imposed for an offense should be sufficient but
not greater than the punishment necessary to achieve sen-
tencing goals—is inconsistent with overly long
sentences.”25

Today’s vast infrastructure of mass incarceration indi-
cates that we have moved a long way from those original
principles of rehabilitation and proportionality. One of the
core goals of sentencing should be to protect public safety
while ensuring that sentences are the most proportional
and cost-efficient sanction to achieve that goal.

III. Separating Accountability from Severity
As more local prosecutors acknowledge their power to
reduce our nation’s carceral footprint by diverting addi-
tional people from entering the criminal justice system in
the first instance, they must not lose sight of another
important power: the power to exercise proportionality
during the sentencing phase of a criminal case. Consistent
with a commitment to public safety, local prosecutors must
do their best to separate accountability (holding someone
responsible for a harm) from severity (seeking to maximize
state-sanctioned punishment) when they seek resolutions
in a given case. This may seem like a theoretical distinction,
but it is the desire to maximize punishment that has led us
to this moment of mass incarceration.26

Admittedly, the goals of public safety and equity can
sometimes seem at odds when a prosecutor, during sen-
tencing proceedings, zealously advocates the maximum
punishment as a matter of course. While advocacy is cer-
tainly part of the prosecutorial role, a growing body of
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elected prosecutors has come to recognize that holding
someone accountable also means minimizing the direct
and collateral harms that the criminal justice system can
inflict, incarceration included, whenever possible. Thus,
prosecutors must squarely confront this tension—rather
than ignore it—and acknowledge that certain policy
reforms are necessary in order to account for the long-term
consequences that incarceration can impose. Put simply,
accountability need not always equate to severity during
sentencing proceedings.

A number of newly elected DAs have espoused this
sentiment in a variety of policy statements. For instance, in
defining a list of principles for the Suffolk County District
Attorney’s Office, Rachael Rollins acknowledged a respon-
sibility to the very people her Office prosecutes and seeks to
confine, and further explained that this responsibility does
not end at sentencing.27 Rollins’s memorandum is note-
worthy on both of those counts: for explicitly acknowledg-
ing an obligation not only to crime victims—or to an
amorphous “community”—but to prosecuted individuals;
and for recognizing that this obligation extends beyond

sentencing. In redefining her Office’s responsibility to
include an obligation to the person prosecuted, she further
noted that community-based accountability and community
reintegration are goals that her Office will pursue in seek-
ing appropriate case outcomes.28 Rollins thus recognizes
that while incarceration is sometimes necessary, it need not
automatically be tantamount to severity.

Other concrete reforms that embody this new ethos can
be found in policy memoranda issued by Philadelphia DA
Larry Krasner and Delaware Attorney General Kathleen
Jennings. In Philadelphia, DA Krasner explicitly directed
his attorneys to charge lower gradations for certain offenses
and to make plea offers below the bottom end of the
mitigated range of the Pennsylvania Sentencing Guide-
lines for most crimes. He further required them to seek
supervisory approval to offer a plea to anything above the
mitigated range.29 In Delaware, AG Jennings released
a memorandum that similarly urged prosecutors to exer-
cise restraint in sentencing—a practice that often begins at
the screening and charging phase of a case. For instance,
Jennings outlined an office-wide policy to refrain from
charging multiple “minimum mandatory crimes” when
one crime sufficiently accounted for the facts and cir-
cumstances of an event.30 At sentencing, Jennings
requires supervisory approval when seeking sentences of
more than twenty years,31 and she similarly urged prose-
cutors to recommend sentences at the lower end of the
sentencing guidelines.32 Both policies recognize that
accountability (i.e., the decision to charge someone and
initiate criminal proceedings against them) need not
automatically also mean that the most severe penalties
should always attach just because they can. Instead, these
policy reforms seek to balance the notion of accountability
and responsibility with the recognition that incarceration
is an outcome that should be tailored and used more
judiciously.

IV. Expanding the Notion of Sentencing and Public Safety
For the most part, sentencing today is seen as the culmi-
nation of a series of steps in the life cycle of a criminal case
in which a defendant will be punished for what they have
done. On some level, this focus on the defendant is not
surprising, given the nature of our adversarial system. But
focusing on the defendant in this manner also means
a missed opportunity to draw important distinctions
between accountability and severity. Moreover, it means
that local prosecutors will fail to recognize, as DA Rollins is
attempting to do, the responsibility that prosecutors owe to
the person they seek to incarcerate. Likewise, it also repre-
sents a missed opportunity to acknowledge both the fact
that (1) DAs have an obligation to support long-term public
safety solutions, including recognizing that incarceration
can harm a person’s ability to reintegrate into their com-
munities;33 and that (2) incarceration imposes direct and
collateral harm on the larger community, which often
includes the defendant and their family members.

As a starting point, a sentencing procedure that looks
at someone’s long-term risk to reoffend and their odds
of successful reintegration has the potential to incorpo-
rate reentry planning earlier in the process. This way of
approaching sentencing also implicitly acknowledges the
defendant’s unique risks and needs that must be
addressed if they, and their community, are to be made
safer. This latter acknowledgment is important because
it forces a subtle but powerful shift in attitude. Instead
of focusing solely on retribution or punishment as the
end goal of sentencing, it opens up space to consider
reentry a legitimate factor when shaping a sentence, and
it can restore a better sense of proportionality at
sentencing.

Currently, reentry planning at or before sentencing is
not the norm, and it will likely require a shift in resources,
such as hiring social workers and other non-attorneys who
are equipped to make these types of assessments. However,
such planning is possible to imagine, given that some of
this information is already being collected once a defendant
enters the criminal justice system and their case begins—
such as when a defendant is given a screening tool upon
being booked into jail or interviewed by pretrial service
agencies, or when a probation officer generates a report to
be shared with the parties in advance of sentencing. In
other words, what is needed is better coordination by key
system actors.34

An example of what a reimagined sentencing process
looks like can be found in Multnomah County, Oregon,
which participated in the national Justice Reinvestment
movement, advocating less reliance on prison and rein-
vestment of cost savings in local communities.35 The
Multnomah County Justice Reinvestment Program
(MCJRP) was created in 2014 and sought to implement
both case management and treatment planning at the
moment a person was arrested and was facing a presump-
tive prison sentence. The goal in starting immediate case
management and treatment planning was to offer the
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person intensive supervision in the community, rather than
default to incarceration.

Using a model of “informed sentencing,”36 different
system actors collect information about a defendant who is
facing a presumptive prison sentence—including proba-
tion officers, the court, the prosecutor, and defense counsel.
Probation officers will also create an individualized super-
vision and treatment plan before sentencing, so that it can
be utilized at a judicial settlement conference.37 Individual
plans are obviously unique to each person, but they can
include provisions for housing, substance abuse treatment,
and mental health services, as well as employment or edu-
cation programming.38 Importantly, these plans are the
result of collaboration between the parties, and the condi-
tions are not standardized but are instead tailored to each
person’s criminogenic risks and needs.39

While results are still being evaluated, the MCJRP
shows reason for cautious optimism. The initial rate of
incarceration for the MCJRP group dropped by 49% com-
pared to a pre-MCJRP control group, while 58% of the
comparison group were imprisoned in the year after sen-
tencing, compared with only 33% of the MCJRP group.
From the lens of public safety, there appears to be no
heightened risk to supervising MCJRP participants in the
community, and there was no significant difference in their
twelve-month rearrest rates or their average number of
arrest incidents when compared to the control group. In
fact, MCJRP participants had the same or better recidivism
rates compared to the control group members who were
supervised on traditional probation or post-prison release
supervision.40

V. Plea-Bargaining as Sentencing: Eliminate Coercion in
the Bargaining Process and Eliminate the Trial Penalty
Despite what many Americans see taking place on their
television screens, trials are very rare in American court-
rooms. In fact, 97% of federal cases and 94% of state cases
end in plea bargains, with defendants pleading guilty in
exchange for a lesser sentence.41 This trend gave prosecu-
tors increased power, in that they can wave mandatory
minimum sentences in front of defendants, often per-
suading individuals to plead guilty in lieu of participating in
a trial.

Additionally, because of resource constraints, prosecu-
tors often offer less severe sentences if defendants plead
guilty—and penalize those who exercise their right to trial.
It is imperative that prosecutors not threaten “resource
constraints” as a justification for adding a charge or
including a mandatory minimum charge if someone
invokes a right to trial. Prosecutors should simply eliminate
the trial penalty. By charging only what they can prove and
not what they think they might eventually prove, prosecu-
tors can ensure that defendants are not sentenced dispro-
portionately to the harm they caused. For example, DA Kim
Foxx has initiated a policy that allows line prosecutors to
negotiate more reasonable plea deals and to drop charges
for which prosecution would not promote safety and

community well-being. Under her administration, prose-
cutors dropped over 8,000 cases in 2018, compared with
6,240 cases in 2017.42 In February 2019, Delaware AG
Jennings issued a memo to the state’s deputy attorneys
general reforming her Office’s charging practices, includ-
ing not charging multiple mandatory-minimum crimes,
diverting people to treatment programs, and leaving sen-
tence recommendations “open” in plea agreements when
appropriate, among other guidelines.43

It is also essential that prosecutors give defendants time
to consult with their defense counsel and families once an
offer is made. Oftentimes, prosecutors will rush offers,
telling defendants they have only so many hours or days to
accept an offer. Given that there are upwards of 40,000
collateral consequences in the United States that may affect
individuals and their families, more time is needed for
individuals to truly understand the impact of their potential
sentences.

VI. Sentencing Goals and Community Impacts
Lastly, DAs must be cognizant of the fact that sentencing
does not occur in a vacuum. Every time an office decides to
incarcerate a person, this decision imposes consequences
that extend beyond the immediate loss of freedom for
a defendant and reverberate across communities. In other
words, the decision to incarcerate impacts people beyond
just the person being incarcerated, such as their family
members and loved ones. Indeed, families of incarcerated
people suffer a range of economic hardships as a result of
incarceration. The risk of falling below the poverty line
increases by 38% when a father is incarcerated; and in more
than two-thirds of cases, incarceration so undermines
a family’s financial stability that they have trouble meeting
basic needs, such as food and housing.44 These collateral
costs are especially important when one realizes that
roughly 1.7 to 2.7 million children have experienced
parental incarceration at least once in their lifetime.45

Thus, asking prosecutors to acknowledge the full range
of third-party effects of incarceration presents a useful
opportunity to reframe the purpose of sentencing. A
defendant may need to be held accountable, but does this
mean that the prosecutors should ignore the costs imposed
on a defendant’s family? After all, that family is part of the
community to whom the prosecutor is accountable. Stanley
Richards, Executive Vice President of the Fortune Society,
noted that his own experience with the criminal justice
system left him feeling like the prosecutor’s sole goal was
the pursuit of punishment—not about connecting his
actions to the broader safety of the community or to any
notion of accountability.46 Richards also noted that his
incarceration created barriers to seeing his children and
repairing his relationships with them.47

Richards’s experience is hardly unique, and his obser-
vation that incarceration created challenges to his reentry
and family rehabilitation is consistent with what we already
know—that incarceration can have long-term detrimental
outcomes for families.48 Using the sentencing proceeding
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as an opportunity to connect the family of the incarcerated
to services they might need is a small step that, like reentry
planning more generally, accounts for the fact, well estab-
lished by research, that families and other social networks
play a key role in supporting people’s transition back to the
community from prison.49 In many cases, the information
a family needs may be readily available through victim
services agencies or other programming that is already
accessible to a DA’s office. In other cases, an office may
need to form partnerships with community organizations.
However, regardless of the path taken, expanding the idea
that victims can include family members of the incarcer-
ated should be seen as a sound policy choice, because it
bolsters the social and familial support structures that
people will eventually lean on during the reentry process.

One unique method that some prosecutors have begun
to incorporate into their sentencing practices is engaging
with family members of defendants whose cases they are
prosecuting. As of 2015, both San Francisco and New York
have incorporated family impact statements into their pre-
sentence investigation reports. Family impact statements
are designed to help courts, prosecutors, and probation
officers make sentencing and supervision decisions that
consider the impact of incarceration on families and chil-
dren. This can help reduce the trauma of children with
justice-involved parents.50 Questions asked when putting
together a family impact statement include inquiries about
family members and the individual’s role and responsibil-
ities within the family.51

VII. Looking beyond Sentencing
Local prosecutors should also use their considerable plat-
form to advocate alternative sentencing mechanisms that
can provide for accountability and public safety. For
instance, prosecutors can partner with community organi-
zations to create and support diversion programs that, in
the first instance, provide opportunities for people to avoid
the traditional (and sometimes harsh) consequences asso-
ciated with traditional case-processing outcomes. Admit-
tedly, however, some diversion programs may not be
politically feasible for more serious offenses, which may
limit their effectiveness.

Political challenges, however, should not deter prose-
cutors from exploring alternative mechanisms for holding
people accountable for “serious” offenses. Restorative jus-
tice (RJ) programs offer DAs an opportunity to work in
a community-based approach to respond to the harm that
crime causes—serious crimes included.52 In fact, in both
Brooklyn and Washington, D.C., prosecutors have not
shied away from using their platforms to support RJ
initiatives for “serious” offenses. In D.C., the Attorney
General’s Office created a first-of-its-kind, in-house RJ
program that focuses on juveniles and encourages prose-
cutors to pursue alternative resolutions to conflicts that
occur in communities directly impacted by violence.53

There are dedicated, full-time staff trained to run RJ circles
and to assist D.C. prosecutors as they seek to find ways to

repair harm and make victims whole. While initially met
with some skepticism, a number of prosecutors have come
to see the value in RJ, and they have begun taking steps
toward pursuing RJ outcomes for more “serious”
offenses.54

In Brooklyn, the DA’s Office has partnered with Com-
mon Justice to provide RJ programming. Like D.C.,
Brooklyn has not shied away from using RJ as a response to
“serious” or “violent” crime. The Office’s partnership with
Common Justice demonstrates a commitment to thinking
seriously about different case resolutions that do not
reflexively fall back on incarceration. Notably, the partner-
ship with Common Justice is not limited to low-level
offenses: the Office will refer cases that include assault and
robbery, so long as the survivor of those crimes consents.55

VIII. Conclusion
In recent years, the role of the prosecutor has received
increased scrutiny. Local prosecutors are well situated to
improve the criminal justice system, given their consider-
able power and discretion in deciding who will become
justice-involved and what charge(s) and sentence they may
face. This increased scrutiny has led to an emerging trend:
a wave of newly elected prosecutors who have explicitly
committed to changing their office policies in order to undo
overincarceration.

Many of these rollbacks focus on reducing the front-
door footprint of our justice system, whether by (1) enacting
bail reform to reduce the number of people detained pre-
trial; (2) creating office-wide non-prosecution and/or
charging policies designed to reduce the number of cases
being handled; or (3) creating diversion programs that build
“off-ramps” out of the system so that people are not
unnecessarily saddled with a criminal conviction. These
reforms are crucial in the movement to reduce overincar-
ceration and have the potential to shrink the number of
people who ultimately enter the criminal justice system.

However, prosecutors’ attempt to counteract overincar-
ceration will be incomplete without acknowledging that
there are many people currently serving excessive prison
sentences who will not benefit from these “front-door”
reforms, and that to the extent their offices still seek prison
sentences (albeit for perhaps a smaller subset of offenses),
they must confront the culture of sentencing and punish-
ment that has led to these excessive sentences. To engage in
comprehensive reform, local prosecutors must squarely
address sentencing practices and examine the underlying
cultural factors that have historically prevented their offices
from disaggregating accountability and severity. They must
also be willing to take a broader view of what public safety
means, including acknowledging that long prison sen-
tences do not make communities safer and can, in fact,
leave people at risk for future criminal involvement. Finally,
they must use the platform their office provides them to
explore alternatives to traditional sentencing outcomes,
such as restorative justice programs, in order to offer better
outcomes to the communities they serve.
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