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December 18, 2019 

Via Online Submission and FedEx 
 
United States Department of Justice 
U.S. Federal Bureau of Investigation 
Office of Information Policy 
441 G Street NW, Sixth Floor 
Washington, D.C. 20001 
 
Re: Administrative Appeal – FBI FOI/PA Tracking Number 1436663-000 

To Whom It May Concern: 

This letter serves as an administrative appeal of the October 3, 2019 email from the 
U.S. Federal Bureau of Investigation (the “Bureau” or “FBI”), attached as Exhibit A (the 
“Inquiry Response”), which failed to provide an adequate response pursuant to the Freedom 
of Information Act (“FOIA”) within the statutory timeframe. See 5 U.S.C. § 552(a)(6)(A)(i). 
The Bureau issued its Inquiry Request in response to a May 6, 2019 FOIA request submitted 
by the Brennan Center for Justice at NYU School of Law (the “Brennan Center”) and 
Defending Rights & Dissent (“DRD”) (together, “the parties”), attached hereto as Exhibit B 
(Request Number 143663-000) (the “FOIA Request”). 

Specifically, DRD and the Brennan Center appeal (1) the Bureau’s failure to make a 
FOIA “determination” and provide responsive documents within the statutory timeline; (2) 
the Bureau’s constructive denial of the parties’ request; and (3) the Bureau’s overall pattern 
or practice of unreasonable delays in responding to FOIA requests that will interfere with the 
parties’ ability to promptly obtain non-exempt records from the agency in the future. DRD 
and the Brennan Center hereby appeal the foregoing and request all documents requested in 
the FOIA Request. Pursuant to 28 C.F.R. § 16.8(a), this administrative appeal is timely 
submitted within 90 calendar days of the Inquiry Response. 

Factual Background 

On May 6, 2019, DRD and the Brennan Center sent the FOIA Request to the Bureau 
seeking records related to the formation and activities of the Bureau’s Foreign Influence Task 
Force (“FITF”). (Exhibit B.) The FOIA Request asked for expedited handling because the 
information requested is of “widespread and exceptional media interest.” (Id.) As part of its 
FOIA Request, the parties asked for a fee waiver, in view of their status as non-profit 
organizations that would use the requested records to inform the public about matters of 
immense social importance. (Id.) 
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The Bureau first acknowledged receipt of the FOIA Request in a May 22, 2019 letter 
stating that the fee waiver request was under consideration and providing an alternative fee 
schedule if the fee waiver request were to be denied. (Exhibit C.) Following a telephone 
conversation between the Bureau and counsel for the Brennan Center, the Bureau sent a 
second letter on July 3, 2019 correcting the alternative fee schedule. (Exhibit D.) Neither of 
the letters indicated the scope of the documents to be produced nor the Bureau’s rationale for 
any withholdings. Nor did these documents provide an estimated timeline for the production 
of responsive documents. (See id.) 

Almost five months elapsed without further response. On October 3, 2019, the 
Brennan Center sent an email to the Bureau requesting a status update regarding the FOIA 
Request. The Bureau sent the Inquiry Response email the next day, stating in part that the 
parties’ request was in Initial Processing and that the Bureau “do[es] not yet know into which 
track” the request would fall. (Exhibit A.) The Inquiry Response estimated that, “based on 
the average processing time for complex requests in the large processing track,” the Bureau 
would complete action on this request 1,432 days from the date the FBI opened the FOIA 
Request. (Id.) The Inquiry Response further noted that “once the search has been completed,” 
the Brennan Center could request an updated completion date, but failed to provide 
information on when the initial search would be completed. (Id.) 

Argument 

1. The Bureau violated FOIA by failing to respond to the FOIA Request within 
the statutory timeframes. 

a. The Bureau did not meet FOIA’s default determination timeframe. 

FOIA requires that an agency (1) determine whether it will comply with a record 
request within 20 working days of receipt and (2) immediately notify the requester of the 
determination. 5 U.S.C. § 552(a)(6)(A)(i).1 Following this determination, the agency “shall 
make the records promptly available” to the requester. 5 U.S.C. § 552(a)(3)(A) (emphasis 
added). The term “promptly” is “aimed at the sluggishness all too characteristic of 
bureaucracies.” Favish v. Office of Indep. Counsel, 217 F.3d 1168, 1171 (9th Cir. 2000). The 
statute thus requires that agencies produce and make available responsive records 
“typically . . . within days or a few weeks of a ‘determination,’ not months or years.” Citizens 
for Responsibility & Ethics in Washington v. Fed. Election Comm’n, 711 F.3d 180, 188 (D.C. 
Cir. 2013) (citing 5 U.S.C. § 552(a)(3)(A), (a)(6)(C)(i)) (emphases added). 

The Bureau has failed to respond to the FOIA Request within the parameters 
mandated by FOIA. The Bureau’s initial responses merely acknowledged receipt of the FOIA 
Request and indicated the potentially applicable fee schedules. The Inquiry Response 
supplied only a projected completion timeline. These communications did not explain “the 

                                                
1 In cases of “unusual circumstances,” the deadline may be extended up to 10 

additional days. 5 U.S.C. § 552(a)(6)(B)(i). The unusual circumstance extension must be 
communicated in writing to the requester. Id. 
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scope of the documents [the FBI] will produce and the exemptions it will claim.” Citizens 
for Responsibility & Ethics, 711 F.3d at 186. Further, the Bureau has failed to provide any 
responsive documents in the past six months. The FBI’s overall projected completion 
timeline of 1,432 days is in no way “prompt.” Although DRD and the Brennan Center 
appreciate the Bureau’s budgetary and personnel constraints, these “practical difficulties” do 
not excuse the Bureau from complying with the statutory mandate. See Fiduccia v. U.S. Dep’t 
of Justice, 185 F.3d 1035, 1041 (9th Cir. 1999). 

b. The Bureau did not meet FOIA’s expedited determination 
timeframe. 

Moreover, the parties requested expedited processing of the FOIA Request. FOIA 
requires expedited processing of requests if the relevant party demonstrates a compelling 
need for the materials. 5 U.S.C. § 552(a)(6)(E)(i). A “compelling need” encompasses 
“request[s] made by a person primarily engaged in disseminating information” that relate to 
an issue to which there is an “urgency to inform the public concerning actual or alleged 
Federal Government activity.” 5 U.S.C. § 552(a)(6)(E)(v)(I-II). Expedition is also 
appropriate when there is “widespread and exceptional media interest” in the matter that 
presents “possible questions about the government’s integrity that affect public confidence.” 
28 C.F.R. § 16.5(e)(1)(iv). Under the statute, the “determination of whether to provide 
expedited processing shall be made, and notice of the determination shall be provided to the 
person making the request, within 10 days after the date of the request.” 5 U.S.C. § 
552(a)(6)(E)(ii)(I).  

Expedited processing is appropriate here. As noted in their Request, DRD and the 
Brennan Center seek these documents in order to produce and publicly disseminate a report 
on the Bureau’s FITF, about which there has been considerable media coverage. The public’s 
need for the requested information is urgent and great, as it will likely shed light on the FITF 
program’s potential to infringe on First Amendment Rights and personal privacy, as well as 
its ability to adequately combat election interference. See Protect Democracy Project, Inc. v. 
U.S. Dep’t of Defense, 263 F. Supp. 3d 293 (D.D.C. 2017) (finding expedition likely 
appropriate on analogous facts in action for equitable relief). 

Because expedition is appropriate, the Bureau is required by statute to process the 
FOIA Request “as soon as practicable.” See 5 U.S.C. § 552(a)(6)(E)(iii); Brennan Ctr. for 
Justice at New York Univ. Sch. of Law v. U.S. Dep’t of State, 300 F. Supp. 3d 540, 547 
(S.D.N.Y. 2018); Elec. Privacy Info. Ctr. v. Dep’t of Justice, 416 F. Supp. 2d 30, 37 (D.D.C. 
2006). The legislative history of the FOIA amendments “make clear that . . . its intent was to 
‘give the request priority for processing more quickly than otherwise would occur.’” Brennan 
Ctr. for Justice, 300 F. Supp. 3d at 548–49 (citing Elec. Privacy Info. Ctr., 416 F. Supp. 2d 
at 39). Absent a credible showing that disclosure within this period truly was not practicable, 
the Bureau’s failure to process the FOIA Request within 20 days is a violation of FOIA. See 
id.; Elec. Privacy Info. Ctr., 416 F. Supp. 2d at 39 (noting that one to two months is sufficient 
time for an agency to process broad FOIA requests that may involve classified or exempt 
material). 
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DRD and the Brennan Center therefore appeal the Bureau’s actions in failing to 
provide an adequate response to the parties’ FOIA Request within the statutory timeframe. 
The parties request all responsive documents be produced by a date certain, as soon as is 
practicable. 

2. The Bureau’s projected response timeline of 1,432 days is a de facto denial of 
the valid FOIA Request. 

Not only does the Bureau’s projected timeline violate FOIA’s prompt production 
requirement, it also constitutes a de facto unlawful withholding of non-exempt documents. 
“Congress evinced an increasing concern over the timeliness of disclosure, recognizing that 
delay in complying with FOIA requests may be tantamount to denial.” Brennan Ctr. for 
Justice, 300 F. Supp. 3d at 546 (citation omitted). Even when an “agency does not deny a 
FOIA request outright,” an agency’s inadequate response may constitute an “‘improper’ 
withholding.” Gilmore v. U.S. Dep’t of Energy, 33 F. Supp. 2d 1184, 1186 (N.D. Cal. 
1998) (citing U.S. Dep’t of Justice v. Tax Analysts, 492 U.S. 136, 151 n.12 (1989)); see also 
Fiduccia, 185 F.3d at 1041. “This is true regardless of whether the documents are ultimately 
determined not to be subject to disclosure.” Gilmore, 33 F. Supp. 2d at 1187. 

Unreasonable delays in disclosing non-exempt documents violate the intent and 
purpose of FOIA and often obviate the value of the information sought. See Payne 
Enterprises, Inc. v. United States, 837 F.2d 486, 494 (D.C. Cir. 1988). “The value of 
information is partly a function of time.” Fiduccia, 185 F.3d at 1041. An estimated response 
time of multiple years “amounts as a practical matter in most cases to saying ‘regardless of 
whether you are entitled to the documents, we will not give them to you.’” Id. Here, the FBI 
has told DRD and the Brennan Center that they must wait four years to get the information 
they request. This delay will render the Request utterly pointless; therefore, it amounts to a 
constructive denial of the parties’ request for documents to which they are entitled.  

Courts have confirmed that long production delays may be considered unlawful 
withholding of documents in contravention of FOIA. For example, in Am. Civil Liberties 
Union v. U.S. Dep’t of Def., 339 F. Supp. 2d 501 (S.D.N.Y. 2004), the requesters sought an 
injunction after the Department of Defense failed to produce, “with small exception,” the 
requested documents and failed to claim any exemptions or objection nearly eleven months 
after acknowledging the request. The court found the agency’s “glacial pace” of response 
was an unlawful withholding of documents and accordingly ordered that the agency produce 
the records and completed Vaughn index within 30 days, noting “many defendant agencies 
have indicated an ability to comply fully with plaintiffs’ requests in far less time.” See id. at 
504–05. See also Seavey v. U.S. Dep’t of Justice, 266 F. Supp. 3d 241, 248 (D.D.C. 2017) 
(rejecting FBI’s assertions that it can only process 500 pages per month due to administrative 
burdens and ordering agency to meet requesters production goal within three years); 
Ferguson v. FBI, 722 F. Supp. 1137, 1140, 1145 (S.D.N.Y. 1989) (requiring production of 
documents related to covert investigations of political activists within 85 days and Vaughn 
indices shortly thereafter).  
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The Bureau’s projected timeline for production is thus properly considered a de facto 
denial of DRD and the Brennan Center’s lawful FOIA Request. The parties appeal this de 
facto denial and requests all responsive documents be produced by a date certain, as soon as 
is practicable. 

3. FBI’s projected completion timeline reflects a “pattern or practice” of unlawful 
delay. 

The delay in processing DRD and the Brennan Center’s Request is more than an 
isolated incident. The Bureau’s “prolonged, unexplained delays in producing non-exempt 
records” signals that the “agency has a policy or practice of ignoring FOIA’s requirements.” 
See Judicial Watch, Inc. v. U.S. Dep’t of Homeland Sec., 895 F.3d 770, 780 (D.C. Cir. 2018). 
The Bureau has a documented history of backlogs, which it has admitted needs improvement. 
See Department of Justice, Chief FOIA Officer’s Annual Freedom of Information Act 
Report: Fiscal Year 2018 at 21–22.2 Further, the Bureau admitted in its Inquiry Response 
that it typically takes five and a half years to complete production for requests it places in its 
extra-large processing track. (Exhibit A.) 

When an agency adopts a system for dealing with requests whose “net effect” is to 
“significantly increase the amount of time he must wait to obtain them,” it has engaged in an 
improper withholding of documents. McGehee v. CIA, 697 F.2d 1095, 1110 (D.C. Cir. 1983). 
Here, the FBI has adopted an “Initial Processing” system of preliminary reviews that 
significantly stalls the Bureau’s production of documents. This system, and the Bureau’s 
overall pattern of consistent delay, has already harmed DRD and the Brennan Center. It 
further poses an imminent risk of future harm because it will impair DRD and the Brennan 
Center’s future ability to lawfully access information, which they depend upon to continue 
their mission and work of informing the public. See Judicial Watch, Inc., 895 F.3d at 776; 
Thompson v. Sessions, No. CV 16-3 (RDM), 2018 WL 4680201, at *1, *5 (D.D.C. Sept. 27, 
2018), aff’d sub nom. Thompson v. Barr, No. 18-5332, 2019 WL 3949741 (D.C. Cir. July 
29, 2019). 

On information and belief, the agency has taken affirmative steps to obfuscate timely 
access to the documents. DRD and the Brennan Center thus appeal the Bureau’s pattern and 
practice of extreme delay, amounting to unlawful de facto denials, in responding to FOIA 
requests. 

Conclusion 

The FBI has failed on multiple counts to comport with FOIA. The forgoing describes 
violations of law and disregard for the public need. For these reasons, DRD and the Brennan 
Center request that the FBI make a prompt and proper determination regarding its request 
and that all documents within the scope of the FOIA Request attached as Exhibit B and 
incorporated herein be disclosed. If any documents or portions of documents are withheld, 
DRD and the Brennan Center request an index or similar statement of the scope of the 

                                                
2 https://www.justice.gov/oip/page/file/1042446/download. 
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material withheld and a citation to the specific FOIA exemption section upon which the 
nondisclosure is based with an adequate explanation for why the exemption is applicable. 
Such index should also include information identifying the author, recipient and any copyees, 
a summary of the content, and the title and date. 

A reply is requested within 20 working days as prescribed under 5 U.S.C. § 
552(a)(6)(A)(iii). The determination on appeal should be sent to: 

Francis X. Nolan 
Eversheds Sutherland (US) LLP 
1114 Avenue of the Americas, 40th Floor 
New York, NY  10036-7703 

Should you have any questions, please contact me at (212) 389-5083. 

 

Sincerely, 

/s/ Francis X. Nolan  
Francis X. Nolan 

Attachments 

FN/jrr  
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From: FOIPAQUESTIONS <FOIPAQUESTIONS@FBI.GOV>  
Sent: Thursday, October 3, 2019 8:59 AM 
To: Nolan, Frank <FrankNolan@eversheds‐sutherland.us> 
Subject: RE: Status inquiry for Request # 1436663‐000 

Dear Mr. Nolan, 

Thank you for your inquiry regarding the status of your Freedom of Information Act/Privacy (FOIPA) request.   A review 
of your request has determined the following: 

The request is presently in Initial Processing, where the assigned analyst is searching for, retrieving and reviewing 
potentially responsive records.   

Requests are processed in the order in which they are received through our multi‐track processing system.  Requests are 
divided into two primary tracks‐‐simple (under 50 pages of potentially responsive documents) and complex (over 50 
pages of potentially responsive documents).  Complex requests are further divided into medium, large, and extra‐large 
sub‐tracks based upon request size.  Simple track requests typically require the least amount of time to 
process.  Currently, simple track cases average approximately 115 days from the date of receipt for processing.  Our 
complex requests in the medium processing track are currently averaging 653 days, large processing track are currently 
averaging approximately 1,432 days, and extra‐large processing track are currently averaging 2,008 days for processing.  

The search for responsive records is ongoing for your request, so we do not yet know into which track it will fall.  The 
estimated date of completion is therefore based on the average processing time of complex requests in the large 
processing track.   Accordingly, the estimated date on which the FBI will complete action on your request is 1,432 days 
from the date the FBI opened your request.  Once the search has been completed, you may request an estimated date 
of completion. 

Additional information regarding the Freedom of Information Act/Privacy is available at http://www.fbi.gov/ or 
http://www.fbi.gov/foia/.  If you require additional assistance please contact foipaquestions@fbi.gov. 

Please check the status of your request online at http://vault.fbi.gov by clicking on the “Check Status of Your FOI/PA 
Request” link.    Status updates are performed on a weekly basis.   

Respectfully, 

Public Information Officer 
Record/Information Dissemination Section (RIDS) FBI-Information Management Division 
170 Marcel Drive, Winchester, VA 22602-4843 
Direct: (540) 868-4593 
Fax: (540) 868-4391 
Questions E-mail: foipaquestions@fbi.gov 

Do you have further questions about the FOI/PA process? Visit us at http://www.fbi.gov/foia  
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Please check the status of your request online at https://vault.fbi.gov/fdps-1/@@search-fdps    Status updates 
are performed on a weekly basis. 
 
Note:  This is a non-emergency email address.  If this is an emergency, please call 911 directly.  If you 
need to report a tip for immediate action, please contact FBI Tips at http://tips.fbi.gov/ or reach out to 
your local field office. 
 
From: Nolan, Frank [mailto:franknolan@eversheds‐sutherland.com]  
Sent: Wednesday, October 02, 2019 1:28 PM 
To: FOIPAQUESTIONS <FOIPAQUESTIONS@FBI.GOV> 
Cc: Noland, Rich <richnoland@eversheds‐sutherland.com>; Pinzur, Caren <carenpinzur@eversheds‐sutherland.com> 
Subject: Status inquiry for Request # 1436663‐000 
 
Good afternoon,  
 
I write to inquire as to the status of the FOIA request identified in the subject line, above. I will also try reaching the FOIA 
officer by phone. Please let me know via email or by phone at my direct line, below. I’ve also attached our original FOIA 
request.  
 
Thank you. 
 
Frank Nolan 
 
Frank Nolan | Counsel 
 
Eversheds Sutherland (US) LLP 
The Grace Building, 40th Floor | 1114 Avenue of the Americas, New York, NY 10036-7703, US 
T: +1.212.389.5083 
 
Email | Biography | vCard 
www.eversheds-sutherland.com 
 
Eversheds Sutherland 
Helping our clients, our people and our communities to thrive 
 
Eversheds Sutherland (US) LLP is part of a global legal practice, operating through various separate and distinct legal entities, under 
Eversheds Sutherland. For a full description of the structure and a list of offices, please visit www.eversheds-sutherland.com.  
 
This e-mail message, together with any attachments, is intended only for the above named recipient(s) and may contain privileged and/or 
confidential information. If you are not an intended recipient, you must not review, copy or show the message and any attachments to 
anyone. Please reply to this e-mail and highlight the mistaken transmission to the sender, and then immediately delete the message. 
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EXHIBIT C 



U.S. Department of Justice

May 22,2O19

MS. KARA FORD
EVERSHEDS SUTHERLAND LLP
GRACE BUILDING, 4OTH FLOOR
1114 AVENUE OF THE AMERICAS
NEW YORK, NY 10036

FOIPA Request No.: 1436663-000

Dear Ms. Ford:

This acknowledges receipt of your Freedom of Information Act (FOIA) request to the FBl, dated
May 6, 2019. For administrative tracking purposes, additional FOIPA Request Numbers may be assigned if
it is determined your request seeks records about multiple subJects. You will be notified of any additional
tracking numbers if assigned. Below you will find check boxes and informational paragraphs about your
request, as well as specific determinations per statute. Please read each one carefully.

f You submitted your request via the FBI's eFOIPA system.

f We have reviewed your request and determined it is consistent with the FBI
eFOIPA terms of service. Future corespondence about your FOIPA request will
be provided in an email link unless the record's file type is not supported by the
eFOIPA system.

f We have reviewed your request and determined it is not consistent with the FBI
eFOIPA terms of service. Future correspondence about your FOIPA request will
be sent through standard mail.

|7 Your request for a public interest fee waiver is under consideration and you will be advised
of the decision if fees are applicable. lf your fee waiver is not granted, you will be
responsible for applicable fees per your designated requester fee category below.

17 For the purpose of assessing any fees, we have determined:

f As a commercial use requester, you will be charged applicable search, review,
and duplication fees in accordance with 5 USC S 552 (aX4XAXiiXl).

f As an educational institution, noncommercial scientific institution or
representative of the news media requester, you will be charged applicable
duplication fees in accordance with 5 USC S 552 (aX4)(AXiiXll).

lil As a general (all others) requester, you will be charged appticable search and
duplication fees in aocordance with 5 USC S 552 (aX4XA)(iiXlll).

Please check the status of your FOIPA request at www.fbi.qov/foia by clicking on FOIPA Status
and entering your FOIPA Request Number. Status updates are adjusted weekly. The status of newly
assigned requests may not be available until the next weekly update. lf the FOIPA has been closed the
notice will indicate that appropriate corespondence has been mailed to the address on file.

For questions regarding our determinations, visit the www"fbi.qov/foia website under "Contact Us.'
The FOIPA Request number listed above has been assigned to your request. Please use this number in all
correspondence concerning your request.

Federal Burcau of



You may file an appeal by writing to the Director, Office of Information Policy (OlP), United States
Department of Justice, Suite 11050, 1425 New York Avenue, NW, Washington, D.C. 20530-0001, or you
may submit an appeal through OIP's FOIA online portal by creating an aocount on the following web
site: https://www.foiaonline.gov/foiaonline/action/public/home. Your appeal must be postmarked or
elec{ronically transmitted within ninety (90) days from the date of this letter in order to be considered timely.
lf you submit your appeal by mail, both the letter and the envelope should be clearly marked 'Freedom of
Information Act Appeal." Please cite the FOIPA Request Number assigned to your request so it may be
easily identified.

You may seek dispute resolution services by contacting the Office of Government Information
Services (OGIS) at 877-684-O448, or by emailing oqis@nara.qov. Alternatively, you may contact the FBI's
FOIA Public Liaison by emailing foipaquestions@fbi.qov. lf you submit your dispute resolution
correspondence by email, the subject heading should clearly state "Dispute Resolution Services." Please
also cite the FOIPA Request Number assigned to your request so it may be easily identified.

Sincerely,

David M. Hardy
Section Chief,
Record/lnformation

Dissemination Section
Information Management Division
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