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INTRODUCTION

The Court should deny Legislative Defendants’ mofiar summary judgment. Under
settled North Carolina law, this case is not mootfultiple reasons. The General Assembly’s
enactment of a new congressional plan (the “RerhBtia”) does not provide Plaintiffs all of
the relief they seek in this action, including @ldeation that the 2016 Plan violated the North
Carolina Constitution and—critically—the establigtmh of a new plan that cures the prior
gerrymander and comports with the North Carolinasiitution. Far from curing the prior
gerrymander, the Remedial Plan is just anotheemdrand intentional partisan gerrymander
that substantially recreates many of the prioridist A finding of mootness, moreover, could
enable the General Assembly to evade judicial vewtboth the Remedial Plan and any future
congressional plan. Under Legislative Defendamisotness theory, the General Assembly
could have openly announced its intention to eaa@-5 partisan gerrymander, and this case
would still be moot so long as the new statute akgmband replaced the 2016 statute. That is not
the law. This Court retains jurisdiction to deeldéinat the 2016 Plan violated the North Carolina
Constitution, to determine whether the Remediah elares the constitutional infirmities of the
2016 Plan, and if it does not, to establish a nkan that does. The Court should grant summary
judgment to Plaintiffs and set a schedule for neva¢ the Remedial Plan.

STATEMENT OF UNDISPUTED FACTS

Plaintiffs filed this action on September 27, 204eging that the General Assembly’s
partisan gerrymandering of North Carolina’s congi@sal districts violated multiple provisions
of the North Carolina Constitution. The Verifiedi@plaint detailed specific ways in which
districts under the 2016 congressional plan (tf&&Plan”) had been gerrymandered to pack or
crack Democratic voters. In their Prayer for Rieldaintiffs asked the Court to “[d]eclare that

the 2016 Plan is unconstitutional and invalid” amd[e]njoin” use of the 2016 Plan in “the 2020



primary and general elections.” Compl., PrayerRetief {1 a, b. In addition, Plaintiffs asked
the Court to “[e]stablish a new congressional @isirg plan that complies with the North
Carolina Constitution, if the North Carolina Gerlgkasembly fails to enact new congressional
districting plans comporting with the North Carali€onstitution in a timely mannerld. Y c.
Plaintiffs also asked the Court to “[e]njoin Defamds . . . from using past election results or
other political data in any future redistrictinghddrth Carolina’s congressional districts to
intentionally dilute the voting power of citizensgroups of citizens based on their political
beliefs, party affiliation, or past votes,” anddin otherwise intentionally diluting the voting
power of citizens or groups of citizens in any fateedistricting of North Carolina’s
congressional districts based on their politicdielhe party affiliation, or past votes.Id. 1 d, e.

On October 28, 2019, this Court granted Plaintiffigition for a preliminary injunction,
barring use of the 2016 Plan in the 2020 electiditse Court held that “there is a substantial
likelihood that Plaintiffs will prevail on the mésiof this action by showing beyond a reasonable
doubt that the 2016 congressional districts areemé partisan gerrymanders in violation of the
North Carolina Constitution[].” Order on Inj. Refiat 14. The Court found that, if the 2020
elections went forward under gerrymandered distrithe people of our State will lose the
opportunity to participate in congressional eletsieonducted freely and honestly to ascertain,
fairly and truthfully, the will of the people.id. at 15. The Court “retain[ed] jurisdiction to
move the primary date . . . should doing so becamesssary to provide effective relief in this
case’—.e., to implement new districts that comply with thate constitution.Id. As the Court
explained, any alleged harms from delaying the aries “pale in comparison to the voters of
our State proceeding to the polls to vote, yetragaicongressional elections administered

pursuant to maps drawn in violation of the Nortlidlaa Constitution.”Id. at 17. The Court



noted that the General Assembly had “discretiorddopt a remedial plan before entry of a final
judgment, and “respectfully urge[d] the Generaleksbly to adopt an expeditious process” that
“ensures full transparency and allows for bipartiparticipation and consensus to create new
congressional districts” that comply with the No@harolina Constitutionld. at 17-18.

On October 30, 2019, Speaker Moore announced.dwaslative Defendants would
create a joint House and Senate Select Committéeate a remedial plan (the “Select
Committee”). As part of this announcement, Spedkeore reportedly stated: “My thought is to
go ahead and go forward drawing districts . . . Ineaye can moot the lawsuft.”

The next day, October 31, 2019, a Republican @ssypnal candidate and several
Republican voters filed a lawsuit in federal canguing that it would violate the U.S.
Constitution to conduct the 2020 elections undgr@an other than the 2016 PlaSee
Brewster v. Berger2:19-cv-00037-FL, ECF No. 1 (E.D.N.C. Oct. 31 2D1TheBrewster
plaintiffs have moved for a preliminary injunctisaeking to force the State Board of Elections
to conduct the 2020 elections under the 2016 PBarwster ECF No. 23.

In the General Assembly, the Select Committee woethie first time on November 5,
2019. At the outset of the first meeting, Senaktis® and Newton made clear that they had
already decided to use as the “base map” a plamtdmdrawn at a simulation exercise
organized by Common Cause in 2016 (the “Common €&ap”). Senator Newton, for
instance, read from pre-written talking points diig the purported virtues of the Common
Cause Map. 11/5/19 Video at 40:20-4224The partisanship of every district in the Common

Cause Map had been extensively evaluated previouslyding in the federdRuchaolitigation,

! https://twitter.com/ludkmr/status/118965161797 (B8IB (emphasis added).
2 Available athttps://www.ncleg.gov/Video/Redistricting2019.



where Legislative Defendants themselves commemdtepartisan leanings of the mepee
Theodore Decl., Ex. A at 85-90.

At the first hearing, the Select Committee adoptéteria to govern the remedial plan.
One of the criteria was: “Data identifying the ratendividuals or voters shall not be used in the
construction or consideration of districts in tf2 Congressional Plan3eeTheodore Decl.,

Ex. B3 Immediately after passage of the adopted critEémocratic Representative Reives
asked how the Common Cause Map could be usedaseantap given that the drawers of that
map had specifically used racial data in constngctine map. 11/5/19 Video at 4:29:20-4:30:30.
Legislative Defendants had no real answgee idat 4:30:45-4:31:30. Later that evening, Bob
Phillips of Common Cause emailed the members oS#dect Committee confirming that “racial
data was examined and then used in the ‘CommoneGaap’ to make substantial changes to
the Northeastern district (1) and the Mecklenbustyidt (13),” and that “those changes resulted
in changes to several others districts that bobdgricts 1 and 13.” Theodore Decl., Ex. C. Mr.
Phillips objected more broadly to use of the Comr@anise Map as a base map for the remedial
plan, including because “the partisan attributethefmap have since been extensively studied,
including by the General Assembly leadership iplitigation.” 1d.

Legislative Defendants nevertheless forged aheading the Common Cause Map as
their base, though they overhauled most of theiclistn the final Remedial Plan. On the first
day of map-drawing (November 6), Senator Hise areéride base map in periodic increments
all following the same pattern: Over and over ag8enator Hise would leave the public

hearing room, return a short time later, and ugbtrning, direct the career staff to make

3 Available athttps://www.ncleg.gov/documentsites/committees/B6C40/11-05-
19/2019%20Congressional%20Plan%20Criteria.pdf.



specific changes to the map that obviously had beseloped outside the hearing robm.
Senator Hise frequently took multiple copies of litest draft map with him when he left the
hearing room.See, e.gid. at 4:51:34 (Senator Hise asking staff before legtihe room: “Print
me 4 copies of that.”). At one point, Represeugatiewis could be heard saying to Senator
Hise, “I'll be honest with you, I'm starting to ddt some similarities,” apparently referring to
“similarities” between Senator Hise’s map and t@é@Plan. 11/6/19 Video at 3:40:00.

The second day of map-drawing (November 7) proatedech like the first, except now
Senator Newton and Brent Woodcox worked with Seridise on the map. Mr. Woodcox is a
political staff member who was heavily involvedtne creation of the unconstitutional 2011 and
2016 congressional plans as well as the unconehlt2017 state legislative planSee, e.g.
Theodore 9/30/19 Decl., Ex. A, Hofeller Depo. ad239; Ex. B, Lewis Depo. at 43:3-7, 70:2-4,
83:2-93:4, 98:7-101:25; Ex. J, Rucho Depo. at 18:136:17-21. Hise, Newton, and Woodcox
exited and re-entered the hearing room severaktianeng the day, as Hise had done the day
before, once again taking multiple copies of theftdmap with them when they left. For
instance, at one point before heading to the backr Senator Newton said to Senator Hise:
“Can you bring a couple of copies?” 11/7/19 Vided.:08:20. Senator Hise then asked a career
staff member to print seven copies of the lategs,rtedling the staff member that “[t]hey want to

see what Common Cause looks like” with particutzarges.ld. at 1:08:20-1:09:30.

4 Seel1/6/19 Video at 51:00 (Senator Hise leaves then)p1:04 (Senator Hise returns and directs specifi
changes); 1:22:30 (Senator Hise leaves the roo®§;@ (Senator Hise returns and directs spedianges);
2:19:20 (Senator Hise leaves the room); 2:26:304&e Hise returns and directs specific change6y: B85
(Senator Hise leaves room); 3:18:05 (Senator Hitenms and directs specific changes); 3:35:40 (Bekhase
leaves the room); 3:39:30 (Senator Hise return§8:30 (Senator Hise leaves the room); 4:02:154®erHise
returns and directs specific changes); 4:55:004®eHise leaves the room); 5:30:50 (Senator Hiserms and
directs specific changes); 5:45:00 (Senator Higeds the room): 7:28:50 (Senator Hise returns &edtd specific
changes); 7:45:20 (Senator Hise leaves the roo®2; B (Senator Hise returns and directs spedianges).



After Senator Hise’s repeated entering and exiintpe hearing room received
substantial public attention, Senator Newton pickedvhere Senator Hise left off on the third
day of map-drawing (November 8). Mr. Woodcox wgsSenator Newton’s side throughout the
day and could be seen guiding Senator Newton asdae changesSee generallyt1/8/19
Video. Mr. Woodcox and Senator Newton finalized thap the next morning (November 9).
This Hise-Newton map was then introduced by Reptasges Lewis and Hall as HB 1029. No
Democratic member had any input at all on the Bise4on map.

The House Standing Committee on Redistricting mellovember 14 to consider the
Hise-Newton map. There, Representative Lewis amced that he had made three small
changes. First, he made small changes betweencBid and 11, splitting Rutherford County
instead of McDowell. 11/14/19 Video at 2:30-7:(0Becond, at the request of Representative
Reives, Representative Lewis shifted a small amolipbpulation between Districts 1 and 4,
both of which were already heavily Democratid. This change reflected the only input from
any Democratic member on the final plan. ThirdpRReentative Lewis amended Districts 7 and
8, now grouping all of Cumberland County with caasffar to the west in District 8d. The
House Standing Committee adopted the amended Higged map on a straight party-line vote.
The House Committee rejected alternative mapsexdfeyy Democrats, also on party-line votes.

The full House considered HB 1029 on the floorr@tat same day. Republican
Representative Goodwin introduced an amendmenbie@rRerquimans and Chowan Counties
from District 1 to District 3. Republican Goodwstated that the reason for the amendment was
“to restore Perquimans and Chowan Counties int@tigegnal district it was in,1.e., under the

2016 Plan. 11/14/19 House Chamber Audio at 1:6305 Thus, the amendment’s explicit

5 Available athttps://www.ncleg.gov/DocumentSites/HouseDocuni2ft-
2020%20Session/Audio%20Archives/2019/11-15-2019.mp3



purpose was to recreate portions of the 2016 Plée. amendment passed on a party-line vote.
Several Democratic members subsequently introdaltechative plans as amendments. These
amendments were rejected on party-line votes, motha single Republican voting in favor of

any of them. The House passed the final Remethal, B5-46, once again on a party-line vote.

The Senate Standing Committee on Redistricting tgpkhe Remedial Plan the next day.
Democratic members voiced numerous objectionsdartap, including that it reflects another
obvious partisan gerrymander that recreates mattyegbrior districts. Notwithstanding these
concerns, the Senate Committee adopted the Reniddralyet again on a party-line vote.

The full Senate debated the Remedial Plan on tloe fater that afternoon. In response
to criticisms from Democrats that the Remedial Pdaanother extreme partisan gerrymander,
Republican Senator Tillman acknowledged that theyevezorrect. Senator Tillman stated:

Evidently you have not read the constitution.. It says that in redistricting

matters it is the province of the states, andahtbecomes the province of the

prevailing party. . . It doesn’t say anything about being fair. If it bengs to the

prevailing party, do you think it should be anytrgnother than partisan? It's

set up to be partisan. Do you think we’re goingdcaw Democrat maps?

Folks, you drew them for 140 years and we sat taededidn’t like it, but we

took it. . . .It is a partisan by design proces®©Otherwise it would have said split

it between Democrats and Republicans...No, it saigstite prevailing party.

... My only point is we're doing exactly what yall did for 140 years and it was

constitutionally ok. You don't like it. . . . Yodon't have to like it. . . We don’t

have to make maps that are non-partisan. This ipatisan process folks, I'm

sorry you don't like it. But that’s just the way is.

11/15/19 Senate Floor Video at 24:10-27 &ilable athttps://www.wral.com/senate-debates-
new-congressional-district-map/18769423/ (emphaddsd).

After rejecting several alternative plans put fordvey Democratic members, the Senate

adopted the final Remedial Plan, 24-17, once mora straight party-line vote. Not a single

Democrat in either chamber of the General Assembigd for the Remedial Plan.



Below is an image of the final Remedial Plan:

On November 15, 2019, Legislative Defendants filelinstant motion for summary

judgment arguing that this case is moot and treih#fifs “must file a new lawsuit” to challenge
the Remedial Plan. Leg. Defs. Summ. J. Br. aYét, a week later, in their November 22
response to thBrewsterplaintiffs’ motion for a preliminary injunction, dgislative Defendants
asserted that “it is now too late to implement eoggressional plan other than . . . the 2019
Congressional Plan.Brewster ECF No. 39 at 6. Legislative Defendants argied tthe

Purcell doctrine cited by thBrewsterplaintiffs should operate to bar any court—inchglthe

state court—from making any further last minutendies to North Carolina’s congressional

districts.” Id.



ARGUMENT

This Case Is Not Moot Because the Remedial Plan DoBlot Cure the Partisan
Gerrymandering Alleged in the Complaint and Does NbProvide Plaintiffs the
Relief Sought in the Complaint

Legislative Defendants’ motion fails to addressrlevant standards for mootness under
North Carolina law. Under controlling precedert,matter is rendered moot when (1) the
alleged violation has ceased, and there is no neaé® expectation that it will recur, and (2)
interim relief or events have completely and ireadaly eradicated the effects of the alleged
violation.” Kinesis Adver., Inc. v. Hjll187 N.C. App. 1, 20, 652 S.E.2d 284, 298 (2007)
(internal quotation marks omitted). These criteaanot be met where the defendants’ actions
do not provide the plaintiffs all of “the reliefsght in their complaint."Hamilton v. Freeman
147 N.C. App. 195, 203, 554 S.E.2d 856, 861 (20@k)d these rules apply with full force
where, as here, plaintiffs challenge a statutethedseneral Assembly then repeals or amends it
during the case. “The repeal of a challenged t&tdtaes not have the effect of mooting a claim
... if the repeal of the challenged statute da#grovide the injured party with adequate relief
or the injured party’s claim remains viableBailey & Assocs., Inc. v. Wilmington Bd. of
Adjustment202 N.C. App. 177, 182, 689 S.E.2d 576, 582 (20@Mphasis added). The Court
of Appeals thus has repeatedly refused to findscagmt based on the repeal or amendment of a
challenged law.See, e.gid. (case not moot despite repeal and replacemeiitadieaged
statute);Wilson v. N.C. Dep’t of Commerc239 N.C. App. 456, 461, 768 S.E.2d 360, 364
(2015) (case not moot because “[t]he statutory aimemt does not provide plaintiffs the relief
they sought”)Lambeth v. Town of Kure Begdb7 N.C. App. 349, 352, 578 S.E.2d 688, 690
(2003) (case not moot despite amendment of chatéogdinance).

Relatedly, the repeal or amendment of a challestpgdte does not moot the case if the

“general nature of the statutes are unchanged’-—+ the “underlying premise of the applicable



statute is still the same.State v. Chisholml35 N.C. App. 578, 581, 521 S.E.2d 487, 490
(1999);see also State v. N.C. Auto. Rate Admin. Qf#68 N.C. 365, 393-94, 239 S.E.2d 48, 66
(1977). Even under the case relied on by Legisdlefendants, a case cannot be moot unless
the challenged statute is revised “in a ‘matenna aubstantial’ manner, with the intent ‘to get
rid of a law of dubious constitutionality."Hoke Cty. Bd. of Educ. v. Sta867 N.C. 156, 159,
749 S.E.2d 451, 454 (2013) (internal quotation mankitted).

Moreover, where litigants contend that their voduptconduct has mooted a case, they
bear the “heavy burden” of establishing that th@mess criteria are meEriends of the Earth,
Inc. v. Laidlaw Envtl. Servs. (TOC), In&28 U.S. 167, 170 (2000). Legislative Defendants
therefore bear the burden of demonstrating both‘tha alleged violation has ceased,” and that
the “interim relief or events have completely amdvocably eradicated the effects of the alleged
violation.” Kinesis 187 N.C. App. at 20, 652 S.E.2d at 288¢ also Lake Pilots Ass'n, Inc. v.
U.S. Coast Guard57 F. Supp. 2d 148, 157 (D.D.C. 200B)pmas v. N.C. Dep’t of Human
Res, 124 N.C. App. 698, 706, 478 S.E.2d 816, 821, §).a8f'd, 346 N.C. 268, 485 S.E.2d 295
(1997). Here, Legislative Defendants make no ettoshow that “the alleged violation has
ceased,” that the Remedial Plan “completely ovooably” cures the partisan gerrymandering
in the 2016 Plan, or that the Remedial Plan otrewrovides Plaintiffs the relief sought in the
Complaint. It does none of those things.

A. Plaintiffs Are Entitled to a Declaration That the 2016 Plan Violates the North
Carolina Constitution

Plaintiffs have requested that this Court “dectheg the 2016 Plan is unconstitutional
and invalid.” Compl., Prayer for Relief  b. Nachk final declaratory judgment has yet been

entered, and conclusively deciding the constituiidy of the 2016 Plan is not an abstract

10



guestion of law that will be without practical cegsience. Declaring that the 2016 Plan violates
the North Carolina Constitution will have concretasequences in at least three respects.
First, this Court’s entry of a declaratory judgmetit remove any conceivable doubt that
this Court has jurisdiction to review whether thenkedial Plan cures the constitutional
violations. The North Carolina Constitution gudess that “every person for an injury done . . .
shall have remedy by due course of law.” N.C. Caas. I, 8§ 18. Indeed, it is a bedrock
principle of the American judicial system that ‘fige a right and a violation have been shown,
the scope of a district court’s equitable powenetoedy past wrongs is broad, for breadth and
flexibility are inherent in equitable remediesSwann v. Charlotte-Mecklenburg Bd. of D2
U.S. 1, 15 (1971). That maxim holds particulacéin the redistricting context, since “[r]elief
in redistricting cases is fashioned in the lightvall-known principles of equity."North
Carolina v. Covington137 S. Ct. 1624, 1625 (2017) (internal quotatiarks omitted). If and
when this Court declares that the 2016 Plan visldte North Carolina Constitution, there could
be no dispute that the Court has broad authorignsure that the remedy-e-, the Remedial
Plan or any other new plan—cures the constitutivimations underlying the Court’s judgment.
Second, and relatedly, a declaration that the Z46 districts are unconstitutional will
bear directly on the legality of the districts etRemedial Plan. As detailed below, several
districts in the Remedial Plan substantially retehe prior versions of the districts under the
2016 Plan, including specific features of the gerapdering of those districts alleged in the
Complaint. A declaration that the 2016 districey@unconstitutional will be highly probative
of whether the similarly constructed districts unthee Remedial Plan are also unconstitutional.
Third, independent of this Court’s review of thenirglial Plan, a declaratory judgment

that the 2016 Plan violates the North Carolina @ansn will have important consequences for

11



the collateral federal lawsuit brought by allied efjislative Defendants. Tlgrewsterplaintiffs
have asked the federal court to reinstate the P06 and enjoin any changes toBrewstery

No. 2:19-cv-00037-FL, ECF No. 22. Plaintiffs iretimstant case, who have been granted
intervention as defendantsBrewster have argued that principles of federalism anditgom
preclude the federal court from reinstating a ket a state court has found to violate the state
constitution. However, if this Court were to dissithis case without a final judgment declaring
that the 2016 Plan violates the state constitutiemBrewsterplaintiffs will likely cite that fact

in support of their request that the federal coeiristate the 2016 Plan. Indeed, the mere
existence of the federBrewsterlawsuit precludes a finding of mootness herecaitnot be that
Plaintiffs’ request for a declaration that the 2@&n is unconstitutional is moot when litigants
in another case are actively seeking to have thé Plan used in the 2020 electior&ee, e.q.
Hunt v. Cromartie526 U.S. 541, 545 n.1 (1999) (appeal not moandhough General
Assembly had enacted new plan to replace plarsa¢jsvhere the legislation enacting the new
plan provided for possibility of reverting to thagr plan).

B. Plaintiffs Are Entitled to a New Plan That Cures the Gerrymandering Under
the 2016 Plan and Complies with the State Constititn

Independent of Plaintiffs’ right to a declaratonglgment, this case is not moot because
Plaintiffs seek—and have not obtained—a new comsgreal plan that cures the partisan
gerrymandering under the prior plan and that cossphith the North Carolina Constitution.
Plaintiffs requested that the Court “[e]stablisheav congressional districting plan that complies
with the North Carolina Constitution, if the Noi@arolina General Assembly fails to enact new
congressional districting plans comporting with larth Carolina Constitution.” Compl.,
Prayer for Relief  c. The General Assembly had[#d] to enact new congressional districting

plans comporting with the North Carolina Constaunti’ because the Remedial Plan is another

12



extreme and intentional partisan gerrymander #aeates many features of the 2016 Plan.
Accordingly, Plaintiffs’ request that this Courelgtablish a new congressional districting plan
that complies with the North Carolina Constitutiorinains very much live. The Remedial Plan
“does not provide plaintiffs the relief they soughiwilson 239 N.C. App. at 460, 768 S.E.2d at
364, and it perpetuates rather than “completelyiaegtocably eradicate[s] the effects of the
alleged violation.”Kinesis 187 N.C. App. at 20, 652 S.E.2d at 298

1. Nearly Every District in the Remedial Plan Is an Exreme Ouitlier

There is no doubt that the Remedial Plan is an@kigeme partisan gerrymander. As
shown below and detailed in Dr. Chen’s attachedadation, nearly every district under the
Remedial Plan is an extreme outlier. Dr. Chenditicht, when compared to Simulation Set 1 or
Set 2, at least 10 of 13 districts are more extrentleeir partisanship than ov84% of their
corresponding districts in the simulatiorfSeeChen 11/22/19 Decl. at 6-9. Remarkably, seven
districts are outliers above tB8.7%level. See id. The Remedial Plan packs Democratic voters
into five districts that are overwhelmingly Demderain order to ensure that the remaining

eight districts are neither competitive nor Demticreaning. It is an 8-5 partisan gerrymander.

13



Figure 1: Simulation Set 1:

Districts' Democratic Vote Share Measured Using the 10 Statewide Elections during 2010-2016
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Figure 2: Simulation Set 2:
Districts' Democratic Vote Share Measured Using the 10 Statewide Elections during 2010-2016

1,000 Computer-Simulated Plans (Simulation Set 2)
% 2019 Remedial Plan
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Within Each Plan ! X RSN
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8
6th-Most Democratic District— % I 14.4%, 95.6%)
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7 :
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13th-Most Democratic District— * ' H(39.1%, 60.9%)
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District's Democratic Vote Share Measured Using the 10 Statewide Elections during 2010-2016
Qq

Thus, just like the 2016 Plan, the Remedial PlaeK§s] to predetermine elections
outcomes in specific districts.Common Cause v Lewi2019 WL 4569584, at *112 (N.C.
Super. Sep. 03, 2019). The Remedial Plan guasaate8-5 Republican advantage under any
realistic election environment. Once again, thes will of the mapmaker, not the will of the
people, that will prevail if the 2020 electionsfgoward under the Remedial Plan.

2. Nearly Every Plaintiff Continues to Live in a District That Is an
Extreme Partisan Outlier

Not only does nearly every district continue tcameextreme partisan outlier in the

Remedial Plan, but nearly every individual Plaintibntinues to live in a district that is an
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extreme outlier compared to the district in whicattPlaintiff would live under a nonpartisan
plan. This Court has held that individual votesgablish a cognizable injury if they “live in . . .
districts that are outliers in partisan compositielative to the districts in which they live under
Dr. Chen’s nonpartisan simulated plan€bmmon Cause€019 WL 4569584, at *107.
Plaintiffs established in their summary judgmenefbthat this was the case for all 14 individual
Plaintiffs under the 2016 Plan, and Dr. Chen’scii¢a declaration establishes that it continues
to be the case for at least 11 of the individualrRiffs under the Remedial Plan.

As shown below and in Dr. Chen’s declaration, fAlaintiffs (Rumph, Cohen, Gates,
Peters, and Barnes) live in districts under the &bat Plan that are less Democratic than their
district in almost all of Dr. Chen’s simulationsyoth Set 1 and Set 2. Chen 11/22/19 Decl. at
10-14. Plaintiffs Rumph and Cohen in particular—eviiwe in Districts 3 and 7 respectively—
would live in districts that would be far more coetiive or even Democratic-leaning under a
nonpartisan plan, but instead are in safe Repubticstricts under the Remedial Plan. Six
additional Plaintiffs (Oseroff, Brown, Quick, CrevBrien and Dunn) live in districts under the
Remedial Plan that are outliers in the other dioectn that their districts have higher

Democratic vote shares than their districts unkerstimulations.ld.
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Figure 3:

Plaintiffs' Districts in the Remedial Plan and in Simulation Set 1

Amy Clare Oseroff (CD-1)—

Rebecca Harper (CD-2)—

John Balla (CD-2)—

Donald Aan Rumph (CD-3)—

David Dwight Brown (CD-6) —

Lily Nicole Quick (CD-6)—

Gettys Cohen (CD~7)—

Joseph Thomas Gates (CD-11)—

Mark S. Peters (CD-11)—

Kathleen Barnes (CD-11)—

Richard R. Crews (CD-11)—

Virginia Walters Brien (CD-12)—

Jackson Thomas Dunn, Jr. (CD~-12)—

Shawn Rush (CD-13)—

Legend:
' Plaintiff's District in each of the 1,000 Simulation Set 1 Plans
¥ Plaintiff's District in the Remedial Plan

—(99.1%, 0.9%)

—(68.4%, 31.6%)

—(37.5%, 62.5%)

—(0.3%, 99.7%)

—(97%, 3%)

—(87.4%, 12.6%)

—(1.6%, 98.4%)

—(0.4%, 99.6%)

—(0.4%, 99.6%)

—(0.4%, 99.6%)

—(97.9%, 2.1%)

—(100%, 0%)

—(100%, 0%)

—(28.9%, 71.1%)

30% 35% 40% 45% 50% 55% 60% 65%
Democratic Vote Share of District in which Plaintiff Resides

(Measured using votes summed across the 10 statewide elections during 2010-2016)
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Figure 4:
Plaintiffs' Districts in the Remedial Plan and in Simulation Set 2

Legend:
' Plaintiff's District in each of the 1,000 Simulation Set 2 Plans
3 Plaintiff's District in the Remedial Plan
Amy Clare Oseroff (CD-1)— —(98.8%, 1.2%)
Rebecca Harper (CD-2)— —(50.4%, 49.6%)
John Balia (CD-2)— —(42.3%, 57.7%)
Donald Allan Rumph (CD-3)— —(0%, 100%)
David Dwight Brown (CD-6)— —(98.9%, 1.1%)
Lily Nicole Quick (CD-6)— —(97%, 3%)
Gettys Cohen (CD-7)— —(4.5%, 95.5%)
Joseph Thomas Gates (CD-11)— — (0%, 100%)
Mark S. Peters (CD-11)— —(0%, 100%)
Kathleen Barnes (CD-11)— —(0%, 100%)
Richard R. Crews (CD-11)— —(100%, 0%)
Virginia Walters Brien (CD-12)— —(100%, 0%)
Jackson Thomas Dunn, Jr. (CD-12)— —(100%, 0%)
Shawn Rush (CD-13)— —(35.5%, 64.5%)
i
i

| | | | | | | |
30% 35% 40% 45% 50% 55% 60% 65%

Democratic Vote Share of District in which Plaintiff Resides
(Measured using votes summed across the 10 statewide elections during 2010-2016)
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Under this Court’s holding ifommon Causeeach of these 11 individual Plaintiffs
continues to have “a personal stake in the outcniniee controversy,” and continues to suffer
“a specific harm directly attributable to the psat gerrymandering of the district in which they
reside.” 2019 WL 4569584, at *107. These Plastontinue to live in districts that, “through
cracking and packing, . . . dilute the]ir] votingwger,”id., just like under the 2016 Plan.

It is hornbook law that a case is not moot wheeehthrms underlying Plaintiffs’ claims
have not “ceased” or been “completely and irrevbcabadicated.”Kinesis 187 N.C. App. at
20, 652 S.E.2d at 298¢e als@ailey, 202 N.C. App. at 182, 689 S.E.2d at 582 (repkal o
statute does not moot claims where the repeal “doeprovide the injured party with adequate
relief or the injured party’s claim remains vialjle’Here, the injury that Plaintiffs asserted im th
Complaint—the dilution of their voting power thrdughe packing and cracking of Democratic
voters in their districts—has not been remedielis Tase therefore cannot be moot.

3. The Remedial Plan Substantially Recreates Many ohe Districts
under the 2016 Plan

Eliminating any conceivable doubt that this caseaias very much live, the Remedial
Plan substantially recreates many of the disttiotder the 2016 Plan, including specific
gerrymandered features alleged in Plaintiffs’ Ccampil Below are the most egregious

examples of how the Remedial Plan recreates thgrgandering under the 2016 Pfan.

6 Other districts not shown individually in this &fiare also extremely gerrymandered. The mapgipiesin Mr.

Esselstyn’s attached declaration show, for instamoe Districts 4 and 6 are packed with Democratiters, while
District 13 stiches together Republican areas soienthat District 13 is a safe Republican setdintffs focus in

this brief regarding mootness, however, on theidistthat recreate the specific features of tmeesdistrict under
the 2016 PlanSeeEsselstyn 11/22/19 Decl. at 6, 8, 15.
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Congressional District 1
Plaintiffs alleged in the Complaint that, under 2846 Plan, District 1 was a packed
Democratic district that “divides Pitt County faanisan ends, placing Pitt County’s most
Democratic VTDs in District 1 to the north, whilatging the county’s more moderate and
Republican VTDs in District 3 to the south.” Com®I80. All the same is true under the
Remedial Plan. District 1 again is a packed Demtardistrict that splits Pitt County and takes

its most heavily Democratic VTDs, pairing them wiRemocratic counties to the north.

30 60 mi

i
Esselstyn 11/22/19 Decl. at 3.
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Congressional District 3

District 3 in the Remedial Plan is almost an exaptica of the prior version under the
2016 Plan. That is no accident—Representative @oothtroduced an amendment that he
himself explained was designed “to restore” Choaad Perquimans Counties to “the original”
District 3 from the 2016 Plan. 11/14/19 House CharmAudio at 1:03:15-40. That amendment
passed on a straight party-line vote.

Just like in the 2016 Plan, District 3 again caméaalmost of all of Pitt County’s
Republican VTDs, and District 3 once again “avadsandful of moderate and Democratic

counties in eastern North Carolina.” Compl. { 85.

80 mi

Esselstyn 11/22/19 Decl. at 5.
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The following is a side-by-side comparison of trenfedial Plan to the 2016 Plan
illustrating the remarkable extent to which theopriersion of District 3 has been replicated in

the Remedial Plan:

2016 Congressional District 3 Remedial Congressional District 3

Esselstyn 11/22/19 Decl. at 16.
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Congressional District 7
District 7 substantially recreates the prior vemsid the district to keep this a safe
Republican seat. District 7 again joins New HampBeunswick, Columbus, Pender, Sampson,
Bladen, and Johnston Counties, and again avoidbioimg New Hanover County’s Democratic

voters with the Democratic voters of CumberlanéRobeson CountiesCompareCompl. § 95.

13 e 1
8
3 2
9
7
(345 ¢
0 40 80 mi
| )

Esselstyn 11/22/19 Decl. at 9.
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Congressional District 8
District 8, along with Districts 9 and 12, may Ibe most flagrant examples of extreme
gerrymandering that recreates key features of @16 Plan. Once again, District 8 starts in
Cumberland County and “then slices to the weskipgcup Republican voters in county after
county.” Compl. 1 97. District 8 thus again sthets over 120 miles from Cabarrus County to

Cumberland County, all in an effort to waste theegmf Cumberland’s Democratic voters.

==

0 30
| \

Esselstyn 11/22/19 Decl. at 10.
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The maps below show the materially identical stret of the versions of District 8

under the 2016 Plan and the Remedial Plan.

2016 Congressional District 8

Remedial Congressional District 8

Esselstyn 11/22/19 Decl. at 17.
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Congressional District 9
Just like in the 2016 Plan, “District 9 is a nearrar image of District 8.” Compl. { 99.
Once more, District 9 begins in the southeast inédRon County “and then, like District 8,
stretches west to pick up Republican votetsl.” As before, District 9 ultimately “reaches into
Mecklenburg County and picks up the ‘pizza sliceMecklenburg County][,] . . . carefully

exclud[ing] virtually all of Mecklenburg County’sddnocratic VTDs, which instead are packed

into District 12.” Id.

0] 30
| |

Esselstyn 11/22/19 Decl. at 11.
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The maps below illustrate how District 9 was camstied in the Remedial Plan to

replicate the core features of the prior versiodaurthe 2016 Plan.

2016 Congressional District 9

Remedial Congressional District 9

Esselstyn 11/22/19 Decl. at 18.
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Congressional District 12
District 12 remains a packed Democratic distrielaintiffs alleged in the Complaint that,
under the 2016 Plan, District 12 packed “MecklegbQounty’s most Democratic VTDs,
carefully excluding the Republican-leaning ‘piziaes in the southern part of Mecklenburg

County to ensure that District 12 is an overwhelglyjrDemocratic district.” Compl. T 104.

District 12 under the Remedial Plan remains ncedififit.

Esselstyn 11/22/19 Decl. at 14.
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As illustrated by the maps below, the replicatibthe old District 12 is unmistakable.

2016 Congressional District 12
QB

Remedial Congressional District 12

Esselstyn 11/22/19 Decl. at 19.

This case would not be moot regardless, but iagdyt cannot be moot where the
General Assembly has so clearly recreated aspetite 016 Plan that formed the basis for
Plaintiffs’ Complaint and this Court’s preliminanmyjunction. Legislative Defendants cannot be
permitted to evade this Court’s preliminary injuantby going forward with elections under
districts that are materially identical to the ottd@s Court has already enjoined.

* ok
In sum, Legislative Defendants have now shown,camhot show, that “the alleged

violation has ceased” and that the Remedial Plamfiletely and irrevocably eradicated the
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effects of the alleged violation.Kinesis 187 N.C. App. at 20, 652 S.E.2d at 298. Theatioh
of plaintiffs’ constitutional rights continues, attte case is not moot.

Il. Prior Redistricting Cases in North Carolina Confirm That this Case Is Not Moot

Prior redistricting cases, including two recentesai;m North Carolina, confirm that the
General Assembly’s adoption of a new plan doeswait this case. IBickson v. Ruchahis
Court entered a declaratory judgment for the statet plaintiffs after federal courts struck
down the 2011 state legislative plans and remedals were adoptedseeOrder and Judgment
on Remand from N.C. Supreme Coligckson v. RuchaNo. 11 CV 16896 (N.C. Super. Feb.
11, 2018). This Court rejected Legislative Defertdaargument that the request for declaratory
relief was moot because the 2011 plans had beealexzpand replaced by new plans. This
Court “conclude[d] that the Plaintiffs [were] etdd to declaratory judgment in their favor” on
both their federal and state constitutional clairas.at 5.

If declaratory relief was warranted [ickson it is necessarily warranted here as well. In
Dickson the General Assembly had repealed the challeB@&d plans as a result of separate
federal litigation, in which the federal courts halceady declared the 2011 plans
unconstitutional and were ensuring that the renhg@dlias cured the racial gerrymandering
violations found there. Here, the General Assemgbfaced the 2016 congressional plan as a
result ofthis litigation, and no other court will declare thelBOPlan unconstitutional or ensure
that the Remedial Plan cures the 2016 Plan’s datistal infirmities. Plaintiffs’ interests in a
declaratory judgment thus are even more competliag inDickson Plaintiffs maintain a right

to have the 2016 Plan declared unconstitutiona bgurt, and this Court’s entry of a declaratory
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judgment will remove any conceivable doubt thas thourt has jurisdiction to review whether
the Remedial Plan cures the constitutional viofegtionderlying the 2016 Plan.

Even more on point is the U.S. Supreme Court’s 2fH@sion inCovington That
decision makes clear that this Court can and newstw the Remedial Plan regardless of
whether it enters a declaratory judgment regartheg?016 Plan. I€ovington after the
General Assembly enacted remedial state legislatams, the plaintiffs submitted objections to
the district court. The court sustained some efdahjections and had a special master redraw the
relevant districts. On appeal, Legislative Defertdargued, exactly like they do here, that the
“plaintiffs’ lawsuit challenged only the 2011 Plaand those claims became moot when the
legislature repealed the law creating the 2011 Biaghreplaced it with the 2017 PlariNorth
Carolina v. CovingtonJurisdictional Statement, No. 17-1364, 2018 WB2A4, at *19 (U.S.
Mar. 26, 2018). Legislative Defendants contenglest, like they do here, that the “plaintiffs had
two options: They could either amend their compleoradd challenges to the 2017 law or file a
new lawsuit challenging it.'ld. Legislative Defendants insisted that the plaisififad no right
to “pursue(] their challenges to the 2017 Plan dahtpugh ‘objections’ pressed in a so-called
remedial proceeding.1d.; seeLeg. Defs. Summ. J. Br. at 5 (arguing that PI#stn the instant
case “must file a new lawsuit” to challenge the Rdral Plan).

In an 8-1 decision, the U.S. Supreme Court rejecegislative Defendants’ position.
The Supreme Court held that Legislative Defendantsunderstand the nature of the plaintiffs’
claims.” North Carolina v. Covingtonl38 S. Ct. 2548, 2552 (2018). As the Court arpi#
the Covingtonplaintiffs’ claims “[arose] from the plaintiffs’leegations that they ha[d] been
separated into different districts on the basisao€,” and “it is the segregation of the plaintifs

not the legislature’s line-drawing as such—thaegivise to [such] claims.Id. at 2552-53
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(alterations omitted). Consequently, “the plafstitlaims that they were organized into
legislative districts on the basis of their ralie not become moot simply because the General
Assembly drew new district lines around thiend. (emphasis added).

That is exactly the case here with Plaintiffs’ gam gerrymandering claims. The claims
in this case “arise from the plaintiffs’ allegatstinat they have been separated into different
districts on the basis of [partisanship]d. at 2552-53 (alterations omitted). “[P]laintifisfaims
that they were organized into legislative distrimtsthe basis of their [partisanship] did not
become moot simply because the General Assembly nlegv district lines around themId.
“Because the plaintiffs assert[] that they remasgggregated on the basis of [partisanship], their
claims remain[] the subject of a live dispute,” dhid Court “properly retain[s] jurisdiction.ld.

Indeed, like inCovington Plaintiffs contend that “some of the new distifdre] mere
continuations of the old, gerrymandered districtsl” Other courts have recognized that
redistricting challenges do not become moot withgéhactment of a new plan in such
circumstances. For instance Herez v. Abbotthe federal court held that the plaintiffs’ lawsu
was not moot where “numerous alleged infirmitiesrirthe [old] plans remained in the [new]
plans that Plaintiffs contended were continuingjore them.” 253 F. Supp. 3d 864, 875 (W.D.
Tex. 2017). “[M]any asserted VRA and constitutioméirmities were not remedied in the
interim plans, and thus the injuries were allegepdrsist in the [new] plans.id. “Thus, there
was not only a possibility that Defendants wouldtowe to engage in conduct that Plaintiffs
claimed violated the VRA or the Constitution, Dedants were continuing to engage in exactly
such conduct when they adopted the [new] plaifd.”The court also noted that the legislature
had adopted the new plans “in an attempt to ersdoiduiticular litigation, not because it conceded

the any of its actions were wrongfulPerez v. Perry26 F. Supp. 3d 612, 622 (W.D. Tex.
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2014). The same is true here. Legislative Defetsdaave adopted the Remedial Plan in an
effort to moot this litigation, and nothing morkegislative Defendants have never conceded
that the 2016 Plan was unconstitutional; to thareop, they have vocally maintained their
position that the 2016 Plan was lawful, and theyehaow recreated many of that plan’s districts.
The sole redistricting case that Legislative Deéentd cite as support for their mootness
argument isStephenson v. Bartle58 N.C. 219, 595 S.E.2d 112 (2004), but thag s
eminently distinguishable. It did not even involvguestion of mootness. In the original
Stephensoaction, the plaintiffs alleged that the 2001 statgslative plans violated the Whole
County Provision. 358 N.C. at 222-23, 595 S.Ertlld-15. After the North Carolina Supreme
Court held that the 2001 plans did violate thawjsion, the General Assembly enacted the 2002
plans and submitted them to the Superior Courbimston County for “judicial review.d.
The Superior Court held that the 2002 plans faibecure the constitutional violations of the
prior plans, and the court adopted its own “intepilans” to be used in the 2002 electioid.
The state Supreme Court affirmeldl. Once these “final orders” had been issued and2b@2
elections had been held” under the lawful, coudeoed remedial plans, the “case was over.”
358 N.C. at 226, 595 S.E.2d at 117. It @ésr this point, in November 2003, that the General
Assembly enacted new 2003 plans and a separatéestiahat made Wake County the exclusive
venue for redistricting challenges. 358 N.C. &-23, 595 S.E.2d at 117. TBéephenson
plaintiffs then filed a “motion” with the Johnst@ounty Superior Court seeking to have the
exclusive venue provision declared invalid for partpdly depriving them, retroactively, of the
ability to challenge the new 2003 plans in Johngoanty. The North Carolina Supreme Court

held that the exclusive venue provision did noteh@wproper retroactive effect because the case
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was already “over” at the time the statute wasqmhs858 N.C. at 225-26, 595 S.E.2d at 117.
The concept of “mootness” was not mentioned anye/irethe decision.

Here, in contrast t&tephensagmo “final order” existed when the Remedial Plassw
adopted, and the case still has not reached ‘@iilsgbsition.” Id. And whereas the Superior
Court inStephensohad ensured that the 2002 elections were heldrangkan that cured the
constitutional infirmities of the 2001 plans, tidsurt has not ensured that the 2020 elections go
forward under a plan that cures the constitutiomfamities of the 2016 Plan. Indeed, Plaintiffs’
claims from the outset of the case have focusett®2020 elections and ensuring that those
elections are held under a lawful plan. This Ceurview of the Remedial Plan is necessary to
prevent the 2020 elections from occurring undeouasttutional districts, just like every prior
congressional election in North Carolina this decad

[l Finding this Case Moot Would Allow the General Assably to Avoid Judicial
Review of Congressional Redistricting Plans in EvgrCase

The consequences of accepting Legislative Defestpasition on mootness are stark.
Under their theory, the General Assembly could henvactecany new congressional plan and
this case would be moot. Legislative Defendantdcchave openly announced that they were
intentionally creating an 8-5 Republican gerrymandad this case purportedly would still be
moot because the General Assembly would have ‘tedla. . N.C. Session Law 2016-1[] with
an entirely new law and new congressional plarifer2020 election cycle.” Leg. Defs. Summ.
J. Br. at 5. Under Legislative Defendants’ logiis case would be moot even if the new plan
merely changed a single VTD in each district fréva 2016 Plan, so long as this “new law and
new congressional plan” replaced the statute crgaie 2016 Planld.

Consider what will happen next if this case is dss®d as moot and Plaintiffs “file a new

lawsuit” challenging the Remedial Plan, as LegigéaDefendants suggesid. Legislative
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Defendants would surely argue that there is notighdime to adjudicate a new challenge to the
new plan before the 2020 primaries. This is notadter of speculation—Legislative Defendants
have already asserted in the fed&mwstercase that “it is now too late to implement any
congressional plan other than the . . . the 20Iy@ssional Plan. Brewster ECF No. 6 at 39.
Thus, Legislative Defendants’ position will be titadoes not matter whether the Remedial Plan
is an intentional partisan gerrymander that viaake North Carolina Constitution, because it is
purportedly “too late” for any judicial review di¢ Remedial Plan. And even if this timing
argument failed in any new lawsuit, Legislative &edants could just enact another
congressional plan to replace the Remedial Plgonrdé¢his Court could resolve the new lawsuit
challenging the Remedial Plan. This cycle coujtket over and over in perpetuity.

Mootness doctrine does not permit litigants to mpalate the jurisdiction of the courts to
insulate their unlawful actions from constitutiosatutiny. To the contrary, North Carolina’s
mootness doctrine emphasizes that equitable factoss be considered, and that a case should
not be found moot where it would undermine therggts of justice. For instance, courts should
not find a case moot where the relevant issuescapable of repetition, yet evading review,” or
where the “question involved is a matter of pubiterest.” Thomas124 N.C. App. at 706, 478
S.E.2d at 821. The North Carolina Court of Appéas in fact held that courts have a “duty” to
resolve matters of “public interest,” mootness goes notwithstandingMatthews v. N.C.

Dep’t of Transp.35 N.C. App. 768, 770, 242 S.E.2d 653, 654 (1978)ere could hardly be a
matter of greater “public interest” than ensurihgtithe constitutional violations that millions of
North Carolina voters have long suffered are curatther than repeated. If the 2020 elections go
forward under the Remedial Plan, the voters of Sitiege will be forced to “proceed[] to the polls

to vote, yet again, in congressional elections atstared pursuant to maps drawn in violation of
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the North Carolina Constitution.” Order on Inj.IRéat 17. And this dispute perfectly
demonstrates how partisan gerrymandering is “capaibtepetition” but could “evad[e] review”
if Legislative Defendants’ mootness arguments veecepted. Legislative Defendants’ entire
goal is to prevemanyjudicial review of the Remedial Plan before tha&tredection. North
Carolina’s mootness doctrine does not requirepéiserse result.

CONCLUSION
For the foregoing reasons, this case is not mbegjislative Defendants’ motion for

summary judgment should be denied.

Respectfully submitted this the 22nd day of NovemBe19.
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