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NORTH CAROLINA STATE BOARD OF
ELECTIONS,

Defendants.

The North Carolina General Assembly, represented by its officers
Rep. David Lewis, Sen. Ralph Hise, House Speaker Timothy K. Moore,
and Senate President Pro Tempore Philip Berger (collectively,
“Legislative Defendants” or “the General Assembly”) (see N.C.G.S. §§ 1-
72.2, 120.32.6(b)), respectfully respond in opposition to Plaintiffs’
Petition for Discretionary Review Prior to Determination by the Court of
Appeals and Motion to Suspend Appellate Rules.

1. Introduction

Plaintiffs sued Legislative Defendants in their official capacities,
challenging State House and Senate districts drawn in 2017 as so-called
“partisan gerrymanders,” a status Plaintiffs assert is incompatible with
the North Carolina Constitution. Plaintiffs prevailed at the liability
phase, where the three-judge panel below adopted their novel theory of
partisan fairness. No party to the case appealed from that judgment.

The General Assembly enacted new House and Senate districts in

October 2019 in what was widely hailed as the most transparent and fair
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redistricting in North Carolina history. Dissatisfied still, Plaintiffs
objected to a subset of House remedial districts, and the three-judge
panel below rejected these objections. This appeal challenges an even
smaller subset of those districts.

The sole issue on appeal is whether the trial court abused its
discretion in enforcing its own remedial order and in making factual
findings in the process. A trial court’s findings of fact are binding on
appeal as long as “competent evidence supports them,” even if there is
evidence to the contrary. Resort Realty of the Outer Banks, Inc. v. Brandt,
163 N.C. App. 114, 116, 593 S.E.2d 404, 408 (2004) (citing Pegg v. Jones,
187 N.C. App. 355, 358, 653 S.E.2d 229, 231) (“Simply stated, where the
trial court’s findings of fact are supported by competent evidence, and the
findings of fact, in turn, support the trial court’s conclusions of law, the
decision of the trial court will be affirmed. This Court will not reweigh
the evidence.”). See also Stephenson v. Bartlett, 357 N.C. 301, 309, 582
S.E.2d 247, 525 (N.C. 2003) (holding that when a trial conducts a trial
without a jury, “the trial court’s findings of fact have the force and effect
of a jury verdict and are conclusive on appeal if there is competent

evidence to support them, even though the evidence could be viewed as
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supporting a different finding.”) (quoting Bailey v. State of North
Carolina, 348 N.C. 130, 146, 500 S.E.2d 54, 63 (1998))!. The remedial
order analyzed both the House and Senate redistricting plans, including
seven county groupings and 21 districts in the Senate, and 14 county
groupings and 37 districts in the House. Thus, out of 21 total county
groupings and 58 total districts, Plaintiffs’ appeal is down to merely two
House county groupings and eight districts. The redistricting moves
Plaintiffs challenge involve a grand total of only 14 VITDs (out of more
than 2,000 VTDs statewide). Alleged redistricting transgressions in just
14 VTDs which were rejected by thorough fact-finding by the trial court
does not make this appeal worthy of discretionary review, emergency
treatment, or suspension of the normal appellate process.

Especially where, as here, there were no transgressions. The small
number of VI'Ds at issue itself renders it implausible that the two county

groupings at issue are “extreme partisan gerrymanders.” PDR at 3. And,

1 The decision in Stephenson Il concerned the Supreme Court appeal of interim
legislative plans adopted by the trial court. In this case, the appellate courts are
reviewing an enacted plan subsequently approved by the trial court. The decision in
Stephenson 11 is thus dispositive regarding both the absence of circumstances needed
to justify discretionary review of a trial court’s factual findings as well as on the
merits.
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that aside, ample competent evidence supported the trial court’s finding
that the General Assembly’s movement of the 14 VTDs at issue here did
not violate its order or any law.

Critically, Plaintiffs’ only objective evidence of alleged partisanship
in those VI'Ds—a new set of simulated maps by Dr. Chen (“set 3”)—was
rejected, correctly, by the trial court. In making changes to the base maps
selected at random from among maps in Dr. Chen’s prior simulated map
sets, the House froze districts in groupings that did not contain an
incumbent—a rule the superior court approved as “a reasonable
effort...to preserve the nonpartisan and traditional redistricting criteria
optimized in” the base maps. Op. at 13. But Dr. Chen made a critical
mistake that dooms this “Chen set 3”: he allowed his algorithm to redraw
the districts the House Committee considered frozen in place. As a result,
set 3 says nothing of partisan purpose or effect—or anything else.
Accordingly, the superior court correctly found that “no alternative map
that better achieved these [non-partisan] objectives was offered by
Plaintiffs.” Op. at 22. Plaintiffs identify no abuse of discretion in that
ruling, and their effort to retry the facts on appeal should not be

countenanced.
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There 1s no need for this Court’s discretionary review and no cause
to expedite this case. The petition for discretionary review and motion to

suspend the rules of appellate procedure should both be denied.

II. Statement of Facts
A. Overview of the Legislative Process

On September 17, 2019, the General Assembly enacted new House
and Senate plans into law: SL 2019-219 (SB 692) and SL 2019-220 (HB
1020).

Both the House and the Senate began with an initial step of picking
a “base map” from Dr. Joweil Chen’s computer-generated maps presented
at the liability phase. Significantly, Dr. Chen’s maps were not drawn with
any political or racial data or goals in mind. To aid the remedial process,
Dr. Chen supplied the General Assembly with the underlying data used
to create each map and a composite scoring formula that ranked each
county grouping in each map. Both chambers used Dr. Chen’s composite
scoring formula to winnow down the field to the five highest-ranking
county-grouping configurations using non-partisan criteria to include
compactness and reductions of municipal and VTD splits. Then, the
House and Senate redistricting committees contacted the State Lottery

Commission, which utilized secure equipment to conduct a random
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drawing from among these five top-scoring groupings to pick from that
field, randomly, a rendition of each county grouping. The underlying data
for those groupings were merged together and used by the General
Assembly’s non-partisan Central Staff to create the base map. This
process means, not only that the base maps comply with the trial court’s
criteria, but that they were among the five most optimal maps by Dr.
Chen’s own scoring system for each county grouping.

Second, each chamber proceeded to make small adjustments
tailored to legitimate criteria. Most of the adjustments were to unpair
incumbents drawn together in the randomly drawn base map—a goal the
trial court’s decree expressly allowed. All of the above-described steps
occurred in public: the committee meetings, the selection of Dr. Chen’s
formula, the i1dentification of the top five groupings, the lottery draws,
etc. The work was done in committee rooms open to the public. It was
conducted by members and non-partisan staff on computers in the
committee room displayed to the public. The computer screens were being
live-streamed on the legislature’s website with active microphones at
each station. The computer screens were also displayed on two giant

television screens in the committee rooms. The computer screens were
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fully visible to the public from the public areas of the committee room.
Additional microphones in the room were on in order to capture
conversations by members and staff. And all activity in the committee
room was being captured by numerous cameras and itself live-streamed
on the legislature’s website. The level of public access provided to the
committee process was unprecedented in the history of the General
Assembly, regardless of the type of committee or subject matter involved.
The resulting maps were voted on, discussed in public hearings, and
enacted into law. This all occurred within the very tight 14-day time-
frame the trial court provided.
The process received the support of Democratic members. For
example, Senator Blue stated:
For this process, the rules that have been applied
have been evenly administered. It 1s a
transparent, open process, more transparent than
anything I've seen in this legislature, especially
with redistricting. But not only that, but on most
of the issues that we deal with. I mean the public

was at it, all the time. Screens were left open, we
opened it for public comment....

App. 5-6. Senator Blue also stated that: “I believe that we've come up
with the best we could come up with given the parameters that the Court

decided.” Id. at 6. Additionally, he stated: “One of the mainstays of a
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democratic government is transparency and that’s why I think this
process worked so well. Because every aspect of it was transparency.” Id.

Likewise, Senator Jeff Jackson stated: “As someone who has been
a frequent critic of redistricting, I feel I'm duty bound to acknowledge
that these are the fairest maps and this was the fairest process to occur
in North Carolina in my lifetime.” Id. Senator McKissick echoed that
view:
I’d like to speak to the fact that this process that
we undertook was the most open, the most
transparent, and the most inclusive that I've seen

since I've been a member of the Senate. And 1
think that’s something to be commended.

Id. at 6. Senator Marcus opined that: “I believe that these Senate Maps
are as good as humans can draw.” Id. 2

The base map starting point accounts for the overwhelming
majority of district lines now before this Court in this appeal. However,
consistent with “the General Assembly’s broad discretionary powers to

create legislative districts,” Trial Court’s Conclusions of Law 9 139, the

2 Moreover, even one of plaintiffs’ experts, Dr. John Mattingly and his “team” of
mathematicians at Duke cleverly analyzed the remedial maps. They concluded that
the remedial maps “elect as many or more Democrats than most of Mattingly’s
simulated maps.” See https://www.wral.com/latest-redistricting-process-led-to-
much-fairer-maps-analysis-shows/18703971/
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General Assembly approved minor adjustments in both the House and
Senate maps that were tailored towards legitimate redistricting goals.
Many were simply to unpair incumbents; others were to preserve
communities of interest; none were the result of partisan data. None of
them resulted in a transgression of the trial court’s criteria.

B. Departures from the House Base Map3

The House adopted a general approach of altering the base map
only to unpair incumbents drawn into the same district. The motion to
unpair incumbents was offered by Democratic Representative Floyd and
was endorsed by a unanimous vote of the committee. The committee
attempted to make minimal changes while keeping in mind the court’s
criteria. These changes were made by human efforts—a bipartisan team,
almost always including the county’s legislative delegation, supervised
the changes made by non-partisan Central Staff. Within groupings, the
Committee required districts that already contained a single member to
remain unchanged. Every member planning to run for reelection was

unpaired. The votes on 12 groupings were unanimous. The vote on the

3 Since the only districts at issue in this appeal are from the House plan,
Legislative Defendants focus primarily on the challenged House county
groupings.
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Cumberland grouping was overwhelming and bipartisan. Only one
prompted anything resembling partisan division.

Where there were no pairings, no changes were necessary, and they
were not made. The following groupings involved in this appeal saw
changes to unpair incumbents:

Forsyth County. Republican member Conrad was paired with
Democratic member Montgomery in HD72. Central staff, under
bipartisan supervision, made minimal changes to correct the double
bunking by placing Rep. Conrad in the unrepresented HD74, which
required a transfer of only one VTD. Republican member Lambeth and
Democratic member Terry were paired in HD71. Central staff under
bipartisan supervision made minimal changes to correct the double
bunking by shifting two VTDs, including Rep. Lambeth’s VTD, into the
vacant HD75. Three VITDs were shifted from HD75 into HD71 to meet
the equal-population standard. HD73 was not changed. In total, only six
VTD moves were required to correct four members’ pairings. Districts
were renumbered to reflect current occupants. The committee adopted

the map unanimously.
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Columbus-Robeson. Republican members Jones and Smith were
paired. This district grouping provoked the most disagreement among
committee members. The committee debated several versions, finally
settling on one that did not alter Democratic Rep. Charles Graham’s seat,
split any VT Ds, or divide any municipalities and moved roughly 11 VTDs.
Rep. Jones and Sen. Britt, who represents Robeson and Columbus
Counties, and community members through the public portal and
hearings, expressed the view that Columbus County should be kept as
whole as possible. Democratic leader Rep. Jackson presented several
versions of this grouping on the House floor, which were rejected by the
body for splitting towns or VI'Ds or pairing members. The enacted
version 1s non-partisan and avoids partisan considerations that might
otherwise have worked their way into the grouping. It keeps all towns

and municipalities whole within the county while not pairing members.

ARGUMENT

In the ordinary course, parties must obtain a determination by the
Court of Appeals before bringing their cause to this Court. N.C. Gen. Stat.

7TA-27. Section 7A-31(b) of the North Carolina General Statutes creates a

narrow exception to this rule: the Court “may” certify a cause for review
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before determination by the Court of Appeals in the following

cilrcumstances:

(1) The subject matter of the appeal has significant public
interest.

(2) The cause involves legal principles of major significance to the
jurisprudence of the State.

(3) Delay in final adjudication is likely to result from failure to
certify and thereby cause substantial harm.

(4) The work load of the courts of the appellate division is such
that the expeditious administration of justice requires
certification.

(5) The subject matter of the appeal is important in overseeing
the jurisdiction and integrity of the court system.

N.C.G.S. § 7TA-31(b).

Discretionary review should not be granted lightly. “[P]ublic policy,
which has been not inaptly termed the ‘manifested will of the state,” is
very largely a matter of legislative control[.]” Reid v. Norfolk S. R. Co.,
162 N.C. 355, 78 S.E. 306, 307 (1913) (citations omitted). Under the
State’s public policy as established in N.C. Gen. Stat. § 7A-27, appeals
from decisions of the trial court are to be reviewed first (and perhaps
only) by the Court of Appeals, see N.C. Gen. Stat. § 7A-27(b). This policy
allows 1ssues to be resolved by one set of specialized appellate judge

before this Court’s time and energy are tapped, and it allows this Court
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to determine whether even to take a case by reference to the work of the
Court of Appeals.

The 2016 amendments to section 7A-27 reaffirmed the State’s
public policy in favor of initial review at the Court of Appeals. Session
Law 2016-125 deleted a direct pathway of appeal to this Court for facial
challenges to acts of the General Assembly. See 2016 Session Law 125
§ 22(b). This indicates that neither constitutional nor redistricting
challenges are automatic candidates for bypassing the Court of Appeals.

Also 1n 2016, en banc review was created in the Court of Appeals,
thus encouraging further Court of Appeals review of cases before this
Court’s intervention, and the prior rule allowing an appeal as of right
from Court of Appeals opinions that draw a dissent was abolished. See
N.C. Gen. Stat. § 7A-30(2) (2017). Courts should follow—not
circumvent—the legislative purpose behind amendments to statutes. See
Matter of Jones, 59 N.C. App. 547, 549, 297 S.E.2d 168, 170 (1982). Here,
the public policy of the State favors direct appeal to the Court of Appeals

and extraordinary review by this Court is not warranted.
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I. Plaintiffs’ Objections Are Groundless

A. Neither the Subject Matter of the Appeal Nor the Legal
Issues in Play Merit Discretionary Review

This appeal does not present the opportunity to define “partisan
gerrymandering” or what constitutes an “extreme” partisan
gerrymander. Those were questions the trial court confronted in its
merits opinion and no party appealed that order. The rules established
in that opinion apply as law of the case, and the only question here is
whether the superior court correctly interpreted its remedial order and
whether its fact-finding was supported by the record.4

1. Thus, it 1s plain that this case does not involve “legal
principles of major significance to the jurisprudence of the State.”
N.C.G.S. § 7A-31(b)(2). The remedial order at issue here will govern no
future conduct by the General Assembly, so its meaning matters only in
this case. The decision below—and, by consequence, a ruling on appeal—
will have no impact in any other set of circumstances. It will not even

impact the 2020 redistricting. Accordingly, what the order means, and

4 Any court review of the underlying merits would be obiter dicta and not binding
in future cases. See, e.g., Hayes v. City of Wilmington, 91 S.E.2d 673, 682 (N.C.
1956).



-17 -
how it applies here, is not significant for the jurisprudence of North
Carolina.

Indeed, the principal issue in this appeal is not legal at all; it 1s,
rather, whether competent evidence supported the trial court’s approval
of the two House county groupings Plaintiffs challenge. The superior
court found that, despite Plaintiffs’ presentation of a thousand new
alternative maps for each grouping, they failed to present even one
alternative “that better achieved” the non-partisan criteria the House
implemented. Op. at 22. This was because Plaintiffs’ expert, Dr. Chen,
programed his simulation algorithm to redraw districts and lines that
the House considered frozen in place. The superior court found that this
House policy of limiting alterations of the base map to districts without
an incumbent and those with paired incumbents was “a reasonable
effort...to preserve the nonpartisan and traditional redistricting criteria”
of the base maps. Id. at 13. For this reason, it rejected the expert
testimony Plaintiffs proffer as the basis of their appeal. Whether that
was an abuse of discretion (it plainly was not) is not a legal issue, has
minimal to no impact on future cases, and is not worth this Court’s time

to review.
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2. For similar reasons, this case does not involve “subject
matter” that “has significant public interest.” N.C.G.S. § 7A-31(b)(2). As
explained above, constitutional challenges do not automatically qualify
for discretionary review—or else the General Assembly would not have
repealed the prior statute creating an appeal as of right in these cases.
Unsurprisingly, the Court has denied certification even in cases
implicating the right to vote. See, e.g., Pet’'n for Discretionary Review, in
North Carolina State Conference of the NAACP v. Moore, 261P18-2, 2019
WL 2018297 (May 1, 2019) (invoking the right to vote as a matter of
“significant public interest”); North Carolina State Conference of the
NAACP v. Moore, 828 S.E.2d 158 (N.C. June 11, 2019) (mem.) (denying
petition). It has also done so in other cases purportedly implicating
fundamental rights. See, e.g., Pet’n for Discretionary Review, in Bessemer
City Express, Inc. v. City of Kings Mountain, 85P03, 2003 WL 23325713
(Feb. 5, 2003) (invoking fundamental constitutional rights and
substantive due process to seek discretionary review of denial of
preliminary injunction against zoning ordinance); Bessemer City Express,
Inc. v. City of Kings Mountain, 579 S.E.2d 384 (mem.) (denying petition);

Leandro v. State, 346 N.C. 336, 344, 488 S.E.2d 249, 253 (1997) (denying
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joint request for discretionary review prior to determination by Court of
Appeals in case implicating fundamental right to education).

Notably, Plaintiffs cite no cases in their petition where this Court
has certified for review before determination by the Court of Appeals.
Here, no party appealed the trial court’s merits ruling and so there is
nothing on the merits for this Court to resolve. Instead, Plaintiffs’ appeal
merely presents questions of fact on which a three-judge panel has
already determined that Plaintiffs’ factual and legal positions are
without merit.

And this constitutional challenge is among the least qualified
candidates for discretionary review that might be imagined. As
explained, the constitutional issues at the heart of this case are not
challenged on appeal and are not subject to reversal or review of any
kind. The meaning of a single order is not a significant subject matter.

And that i1s especially so since the impact here is limited to two
county groupings and, in fact, only 14 or so VI'Ds the Plaintiffs claim
should have been maneuvered in slightly different ways. Most of the
State will not be impacted by this ruling, and even if Plaintiffs somehow

prevail (which is unlikely) the districts will only end up being slightly
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different—a fact born out in Plaintiffs’ failure to present a single
alternative compliant with the redistricting rules the superior court
approved.

3.  Predictably, the “subject matter of the appeal’ is not
“Important in overseeing the jurisdiction and integrity of the court
system.” N.C.G.S. § 7A-31(b). The trial court was enforcing an order it
entered, under terms it defined, using evidence it and it alone was in a
unique position to understand and assess. Aside from being highly
unlikely to show that they know better than the trial court what its own
order meant, Plaintiffs provide no reason to believe that the
interpretation of this order has anything to do with the “jurisdiction” or
“Integrity of the court system.” Quite the opposite, the order concerns the
highly political and legislative task of redistricting.

Plaintiffs cannot now use the remedial process as a vehicle for
challenging portions of the trial court’s merits order—such as the trial
court’s allowing the General Assembly to use reasonable efforts to unpair
incumbents—that they now wish they had appealed in the first instance.

For this reason alone, Plaintiffs’ petition should be denied.
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B. A Delay in Final Adjudication Will Not Result from

Failure To Certify and Will Not Cause Substantial
Harm.

Plaintiffs also fail to show that “[d]elay in final adjudication is likely
to result from failure to certify and thereby cause substantial harm.”
N.C.G.S. § 7TA-31(b)(3). In order to meet this standard, Plaintiffs must
show both that a failure to certify will result in a delay in final
adjudication and that the resulting delay will cause substantial harm.
Plaintiffs have done neither.

First, while Plaintiffs assume that a failure to certify will delay
adjudication, they make no attempt to show that is actually the case.
There is no reason to believe that the Court of Appeals cannot or will not
expeditiously adjudicate this case upon request by the Plaintiffs. This is
especially true since Plaintiffs have admittedly narrowed the scope of
their appeal allegedly to promote the speed of review. If Plaintiffs’
representations are to be taken at face value, then this Court should
allow the Court of Appeals the first opportunity to resolve these claims

expeditiously.5 In fact, it is unlikely that the Supreme Court will ever

®> The assumption behind Plaintiffs’ position appears to be that the Court of Appeals
IS not competent to resolve this case. But, for reasons stated above, there is no reason
to believe this fact-bound and narrow case will ever merit discretionary review in
this Court, even after resolution in the Court of Appeals.
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need to hear this case, because a bipartisan three judge panel ruled 3-0
to approve the maps, and the Court of Appeals will likely follow given
that Plaintiffs’ appeal lacks merit. For these reasons, there is no
guarantee this case ever needs to get to reach this Court.

Moreover, Plaintiffs ignore their own role in creating their need for
expeditious relief. It is Plaintiffs’ own unreasonable, and inexplicable,
procrastination that has created the alleged emergency they now foist on
both Legislative Defendants and this Court. Plaintiffs complain about
the timing of this case, but they chose that timing. They could have filed
this case in September 2017 as soon as the 2017 Plans were enacted.
They also could have brought their “partisan gerrymandering” theory
against the 2011 plans (which they also charge violated their legal
theory) years ago. Instead, they waited until November 2018 to file their
first complaint, and then they filed an amended complaint several weeks
later. Their delay is neither this Court’s nor the General Assembly’s
emergency. The Court should not reward Plaintiffs’ dilatory tactics.

Second, even if Plaintiffs could establish that a failure to certify
would result in delay, they have not raised the specter of substantial

harm. As an initial matter, because their claims as to the two remaining
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county groupings in the House plan are facially meritless, Plaintiffs
cannot establish that any cognizable “substantial harm” that will result
in allowing the Court of Appeals to hear the appeal in the first instance.
Moreover, Plaintiffs’ complaint is over a few districts involving less than
14 VTD redistricting moves executed under the most extraordinarily
transparent redistricting process in the state’s history. The vast majority
of the changes enacted by the General Assembly are unchallenged by
Plaintiffs. A dispute over 14 VITDs is in no way “substantial,” much less
substantial enough to ignore the clear public policy of the state for a case
of this nature to proceed first through the Court of Appeals. Granting

Plaintiffs’ petition, by contrast, will cause harm. “Confidence in the
integrity of our electoral processes is essential to the functioning of our
participatory democracy.” Purcell v. Gonzalez, 549 U.S. 1, 4 (2006). The
U.S. Supreme Court has cautioned that last-minute injunctions changing
election laws are strongly disfavored. Such injunctions should be
refrained from in order to avoid voter confusion and other negative
consequences. Id. at 1 (finding that an injunction was not warranted
because it would cause voter confusion, given the “inadequate time to

resolve factual disputes” and due to the “necessity [to] allow the election
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to proceed” as originally scheduled without prejudicing voters.); see also
SEIU Emps. Int’l Un. Local 1 v. Husted, 698 F.3d 341, 345 (6th Cir. 2012)
(“As a general rule, last minute injunctions changing election procedures
are strongly disfavored.”).

Plaintiffs held the keys to a timely prosecution and appeal of this
case in their hands. They could have filed this action 2017 or even 2011
on a partisan gerrymandering theory. Instead they waited until
November 2018, thereby guaranteeing a tight litigation timeframe. Now
they seek to disrupt the state’s election machinery over a dispute
involving 14 out of over 2000 VTDs and only a handful of districts out of
120 districts. They seek this disruption even after the trial court rejected
all of their remedial claims and made factual findings directly contrary
to Plaintiffs’ claims on appeal, findings to which this Court owes
deference. The prejudice to the State’s voters after this much time has
passed 1s palpable. It is a significant State interest to ensure neither
voters nor candidates/members are prejudiced by last minute changes to
election laws and procedures. See Timmons v. Twin Cities Area New
Party, 520 U.S. 351, 364 (1997) (states have strong interest in election

“efficiency” and the “stability of their political systems.”). Plaintiffs slept
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on their rights and should not now be permitted to force Legislative
Defendants, this Court, and the People of North Carolina, into expedited
litigation that will confuse both the public and candidates over districts
that have now been approved by the trial court and may be implemented

1n time for the 2020 elections.

C. The Substance of Plaintiffs’ Appeal is Meritless

The Plaintiffs extraordinary position (at 3) is that minor changes to
base maps created by their own expert at the liability phase are
“extreme” partisan gerrymanders. But in the House county groupings
and the entire redrawn House and Senate maps, the districts are
predominantly the work of Dr. Chen’s method, which the trial court had
already approved and from which no party, including Plaintiffs, had
appealed. The resulting maps are acts of the General Assembly and
therefore merited the highest deference from the trial Court. “All doubts
must be resolved in favor of the Act.” In re Housing Bonds, 296 S.E.2d
281, 284 (N.C. 1982).

And there 1s double deference due in this case. This appeal involves
factual findings by a trial court enforcing its own order and this Court

therefore owes deference to the trial court’s result. Appellate courts
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accord “great deference to the trial court” regarding factual findings
because the trial court “is entrusted with the duty to hear testimony,
weigh and resolve any conflicts in the evidence, find the facts, and, then
based upon those findings, render a legal decision, in the first instance,
as to whether or not a constitutional violation of some kind has occurred.”
State v. Williams, 190 N.C. App. 301, 306, 660 S.E.2d 189, 192, aff'd, 362
N.C. 628, 669 S.E.2d 290 (2008) (citing State v. Cooke, 306 N.C. 132, 134,
291 S.E.2d 618, 619-20 (1982)).

Moreover, as the trial court repeatedly noted, Plaintiffs failed to
provide the court with any alternative plans for any challenged district
that would have satisfied the Plaintiffs’ notion of partisan
gerrymandering. The Plaintiffs provide a post hoc explanation for this
(at 9) that they thought the Referee would draw alternative
configurations. But there was no reason to think the trial court would
assist the Plaintiffs with meeting their burden of identifying defects in
the remedial districts and, in any event, that is not the trial court’s or the
Referee’s role. While the Referee would certainly have been available
had the trial court found defects in the General Assembly’s remedial

districts, it was incumbent on Plaintiffs to first persuade the trial court
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that such defects existed. Plaintiffs also claim that they would have been
“happy” to have provided the trial court with maps from Dr. Chen’s set 3
to use as comparator maps. If that is so, then why didn’t Plaintiffs do so?
Nothing prevented Plaintiffs from filing Dr. Chen’s hundreds of maps
with the court or, better yet, actually identifying for the trial court which
Chen maps demonstrated specific defects in the General Assembly’s
maps. Plaintiffs failed to do so, and their failure of proof is no excuse for
this Court to now skip normal appellate process to review their
complaints.

The defects in Plaintiffs’ position become apparent when applied to
the two groupings they choose here to appeal. The Forsyth grouping
which Plaintiffs call an extreme partisan gerrymander was unanimously
adopted by the House Committee. App. 19; 62. What’s more, a bipartisan
team, including the deputy minority leader, was involved in the
unpairing. See id at 62-63. Central Staff worked under their supervision
to devise a solution that involved moving a single VTD to unpair Reps.
Montgomery and Conrad. Id. Plaintiffs do not concentrate their
objections to this unpairing, nor of course on the entirely unchanged

HD73, yet ask for the entire grouping to be redrawn.
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For the pairing involving Reps. Lambeth and Terry, the bipartisan
delegation (and Deputy Leader Reives) faced a choice. Both Terry and
Lambeth were located two VT Ds away from the empty district in eastern
Forsyth County. All four VIT'Ds were heavily populated, and there was no
correct or incorrect methodology for selecting who would be sent to the
empty seat. The fact that Rep. Lambeth expressed an interest in
representing Kernersville because he had in the past represented part of
the town, does not betray any partisan intent or the desire to preserve
the core of his old district, it was simply the easiest way to decide who
would represent the empty seat.® The solution was amenable to all
parties. This unpairing caused a population imbalance, and three VI Ds
were selected to correct this under-population. Plaintiffs attack the
selection of the three VTDs in central Forsyth, but can produce no
evidence that it was Rep. Lambeth, rather than the delegation as a whole
with or without Rep. Reives, Rep. Terry, or Central Staff themselves, who

selected those three VI'Ds. Despite the odd shapes of the municipal lines,

6 Rep. Lambeth’s new seat in the remedial plan bears very little
similarity to his district under the 2017 election districts. Instead of
wrapping around the southern edge of the county, headed towards
Clemmons, the district stays entirely on the eastern side of the County.
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the approved unpairing of these two members kept 99.98% of
Kernersville whole, roughly two-thirds of Walkertown whole, moved only
five VTDs, split none, and attracted the unanimous support of the
committee.

At the end of the process, nonpartisan Central Staff confirmed that,
to the best of their abilities, only minimal changes were made in order to
accommodate incumbents. See App. 19; 64. That Republican members
could achieve an ingenious partisan gerrymander under those conditions
1s implausible. And, once again, Dr. Chen’s set 3 does not provide an
appropriate point of comparison; the House Committee viewed only
HD75 and HD71 as amenable to alterations to unpair these two
members, but Dr. Chen’s algorithm redraws HD72, HD73, and HD74 as
well. The Committee’s non-partisan restrictions are being counted in his
set as partisan considerations.

Plaintiffs’ criticism of this as a gerrymander is illogical as most of
the lines dividing Winston-Salem existed in the base map, as does the
core structure of the grouping. Plaintiffs did not present an alternative
configuration that would fit the House’s restrictive criteria, which

disallowed changes to HD73. Plaintiffs do nothing to show that the
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partisan impact they purport to divine, if it even exists or 1s meaningful,
was anything but the incidental consequence of the criteria.

Next, the Columbus-Pender-Robeson group, while the only group
approved by the House based upon a party line vote, was supported by
Rep. Brockman, a Democrat in committee. App. 65. The dispute
concerned the preferences of the Democratic members for plans that
would divide one or more cities, or one or more VTDs, than the enacted
plan. The legislative members supported the enacted version of this
group because it divided fewer cities or VI'Ds than the versions proposed
by the Democrats Id. at 65. Members of both parties spent considerable
time looking for compromise, but were unable to achieve it. Ultimately,
Republican members of the Committee, along with Rep. Brockman,
selected a map that did not split any precincts or municipalities. The
House and Senate member for this grouping felt strongly that creating
new splits of Columbus County municipalities or VI'Ds where none
existed in the base map would be a poor policy choice during the process

of unpairing Reps. Smith and Jones.” This was a reasonable policy

71t 1s worth noting that one of the precincts in Tabor City, North Carolina
selected for splitting by Rep. Jackson had faced severe election
administration issues in 2018, and would have been a bad choice for
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choice, not one representing an intent to “maximize” Republican
advantage. In any case, Chen’s simulations only produce 276 unique
maps, not 1,000. App. 66; 84-86. Moreover, 99.5% of Chen’s simulations
predict two Democratic seats, just like HB 1020 Id at 86-87. But, Chen’s
simulations also produce five maps with only one Democratic seat. Id.
The fact that Chen’s simulations provide for five lawful maps with two
Republican districts, and that the Legislature did not select these five
maps, or amend the randomly drawn version, to create a second
Republican seat, proves that there was no intent to place partisanship
over criteria. In all events, district 47 is entirely unaltered from the Chen
base map, and is not featured at all in the Plaintiffs’ complaints, which
center around how best to trade precincts within Columbus county.

The Plaintiffs’ lack of consistency is on full display in their
challenge to this grouping. While in other counties they criticized minor,
noncontroversial municipal or VTD splits, in Columbus County, complete
compliance with those traditional nonpartisan principles of redistricting

1s blasted as a partisan plot. The minor deviations to the base map in

splitting due to potential voter problems.
https://www.wwaytv3.com/2018/11/06/missing-ballot-disrupts-voting-at-
a-columbus-county-precinct/.
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Columbus County completely conform to the court’s criteria and should
be upheld, while Robeson County’s district 47 is an unaltered Chen

district which of course should be upheld as well.

II. The Court Should Deny Plaintiffs’ Motion To Suspend the
Rules of Procedure as Moot

For reasons stated above, the Court should deny Plaintiffs’ motion
for discretionary review and allow the Court of Appeals to resolve their
appeal in the first instance, consistent with ordinary appellate procedure.
If the Court agrees, it should deny Plaintiffs’ motion to suspend the rules
of appellate procedure without prejudice to allow Plaintiffs to refile the
motion with the Court of Appeals. In other words, if the Court agrees
that the Court of Appeals should resolve this appeal, then it follows that
the Court of Appeals should decide motions attendant to the appeal,
including Plaintiffs’ motion for expedited review.

If the Court does choose to exercise jurisdiction at this time (it
should not), Legislative Defendants are prepared and willing to litigate
the case on an expedited basis, and they agree in principle that the case
should be resolved promptly. However, Plaintiffs have not proposed the
“expedited schedule” they expect this Court to craft, see PDR at 26-27,

and their expectation of resolution before December 15, in barely over a
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month, seems unrealistic. Indeed, Plaintiffs’ demand for the Court to
reject district approved by the superior court would seem to call for
further proceedings below, given the need to replace districts with new
ones if Plaintiffs prevail. Plaintiffs do not explain how this is workable
in the time available.

Legislative Defendants caution the Court that, if the issues in this
case are somehow so “urgent” as to require this Court’s immediate
attention, see id. at 26, the Court should not sacrifice accuracy for the
sake of speed. And if, as Plaintiffs suggest (at 6), the Court should
proceed at “breakneck speed,” even if this results in a risk of error, then
any error should be in the superior court’s favor. Again, this is a fact-
bound appeal challenging an order that the superior court was best
positioned to interpret. The Court, then, should consider summarily
affirming the decision below to grant Plaintiffs the near-immediate
resolution they demand.

Relatedly, the Court should consider whether it is not already too
late to interfere with the election process. In Pender County v. Bartlett,
361 N.C. 491, 508, 649 S.E.2d 364, 375 (2007), this Court concluded that

a decision issued on August 24, 2007, striking down a handful of
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legislative districts—after full adjudication on the merits—came too late
to impact the 2008 elections; thus, the court stayed its decision until the
following election. Given the seeming impossibility of reaching a sound
conclusion in less than a month the Court could summarily affirm on this
basis as well, or else dismiss the appeal as moot. If the Court chooses to
proceed with briefing on an appeal, it should consider the following
additional question presented: whether it is too late in the election cycle

to disturb the superior court’s judgment.

CONCLUSION

Legislative Defendants respectfully request that this Court deny
Plaintiffs’ Petition for Discretionary Review Prior to Determination by
the Court of Appeals and Motion to Suspend Rules of Appellate

Procedure.

Respectfully submitted,

OGLETREE, DEAKINS, NASH, SMOAK &
STEWART, P.C.

By: /s/ Phillip J. Strach

Phillip J. Strach

N.C. State Bar No. 29456
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4208 Six Forks Road, Suite 1100
Raleigh, North Carolina 27609
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STATE OF NORTH CAROLINA IN THEE]-ENERA’L COURT OF JUSTICE

21{9SUPERIOR COURT DIVISION

WAKE COUNTY - ~ 18CVS 014001

LFiR g

Common Cause; et al.

Plaintiffs,
V. MEMORANDUM REGARDING
HOUSE AND SENATE REMEDIAL
Representative David R. Lewis, in his MAPS AND RELATED MATERIALS

official capacity as senior chairman of the
House Select Committee on Redistricting, et
al.

Defendants.

This Court’s judgment raises unprecedented questions in this State about constitutional
order, separation of powers, and the rule of law. While North Carolina courts have inserted
themselves into the redistricting process in the past, they have always done so using objective,
measurable, and plainly textually-grounded standards, such as maintaining the integrity of county
lines or avoiding race discrimination. The Court’s judgment in this case, for the first time in State
history, expressly pits one political party against the other, but without a measurable standard for
doing so. Not surprisingly, this has divided the general public and strained constitutional order.
While Legislative Defendants respectfully disagree with the Court’s judgment, they have
nonetheless engaged in a herculean effort to comply with it, as set forth below. That effort was
made more difficult by the unprecedented, and possibly unconstitutional, level of judicial

management of legislative affairs mandated by the judgment.'

! The justiciability problems with the Court’s asserted right to manage, let alone oversee, the
General Assembly’s internal affairs are well documented in precedent. See, e.g., Hart v. State, 774
S.E.2d 281,285 (N.C. 2015); Alexander v. Pharr, 179 N.C. 699 (1920); In re Jud. Conduct Comm.,
751 A.2d 514, 516 (N.H. 2000); De Vesa v. Dorsey, 634 A.2d 493, 497 (N.J. 1993); Nixon v.
United States, 506 U.S. 224 (1993); Barry v. U.S. ex rel. Cunningham, 279 U.S. 597, 620 (1929).
If any objections are predicated on an alleged failure of the General Assembly or its members or
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Nevertheless, Legislative Defendants have determined that it is better for the common good
to move on, if possible, rather than seek emergency relief from higher courts. Reasonable minds
can disagree about the need for redistricting reform and the best means to achieve it. It should not
be foisted upon the people by courts. But Legislative Defendants have taken the opportunity of the
Court’s judgment to implement a legislative redistricting process that is unimpeachably fair, non-
partisan, and transparent.

On September 17, 2019, the General Assembly enacted new House and Senate plans into
law, SL 2019-219 (SB 692) and SL 2019-220 (HB 1020). Those plans, and the process that
produced them, comply with the law and this Court’s order. This filing addresses § 2 of this Court’s
order of September 13, 2019, requesting an array of information regarding the new plans. Pursuant
to subsections (a) and (b), the filing is accompanied with transcripts® and videos of the redistricting
hearings and floor debates, and the “stat pack” for the plans.

This filing is also accompanied by maps and charts reflecting, among other things, the
‘configurations and amendments considered and identities of persons involved with each. These
items were prepared by non-partisan Central Staff of the General Assembly. These items are as
follows:

e House plan cover sheet, showing basic data for the enacted House plan as a whole.

agents to comply with the terms of the order, Legislative Defendants reserve the right to challenge
the order itself. As the record stands, Legislative Defendants believe that they complied with the
order and that no objection of that nature would be factually sustainable.

2 The General Assembly does not have an in-house court reporting service, and does not generally
create transcripts of committee hearings or floor debates. The General Assembly retained multiple
court reporting services in order to comply with the Court’s order. One court reporting service
was unable to complete the transcript for each day of the Senate Redistricting Committee meetings
by today’s deadline, and has informed the central staff the additional transcripts will be completed
by 5:00 pm on Tuesday, September 23. The additional transcripts will be provided to the Court
upon receipt.
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e Senate plan cover sheet, showing basic data for the enacted Senate plan as a whole.

e House plan maps, showing configurations of the districts and groupings.

e Senate plan maps, showing configurations of the districts and groupings.

e House amendment cover sheets, showing basic data and a narrative for each
amendment from the “base map” and the identities of members and committee staff
involved.

e House draft cover sheets, showing basic data and a narrative for drafts that were
not proposed as amendments to the base map and identities of members and
committee staff involved.

e Senate amendment cover sheets, showing basic data for each amendment from the
“base map” and the identities of members and committee staff involved.

e Senate draft cover sheets, showing basic data for drafts that were not proposed as
amendments to the base map and identities of members and committee staff
involved.

Pursuant to subsection (c), Legislative Defendants represent that the criteria governing the
process are identical to those the Court identified at paragraph 5 of its decree, which is incorporated
here by reference. Pursuant to paragraphs (d) through (f), this memorandum explains the new
redistricting plans, the process of their enactment, why they comply with the criteria and governing
law, the persons involved in creating and drafting them, and alternatives considered.

The districting maps created by the nonpartisan process described below have been enacted
into law and replace the maps this court held unconstitutional. Respectfully, the Court should
decline to enjoin these new maps in whole or in part and allow the electoral process to move

forward without any further delay.
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Legal Standard

The Court has before it two acts of the General Assembly. The Court must presume them
to be constitutional. Wayne Cty. Citizens Ass’n for Better Tax Control v. Wayne Cty. Bd. of
Comm’rs, 399 S.E.2d 311, 315 (N.C. 1991). That presumption applies in full force, even though
the acts were enacted to remedy prior redistricting acts the Court invalidated. See Abbott v. Perez,
138 S. Ct. 2305, 2324-25 (2018). That is especially so since, as the Court’s decree recommended,
“the invalidated 2017 districts [were] not...used as a starting point for drawing new districts, and
no effort [was] made to preserve the cores of invalidated districts.” Court’s Decree { 6.

The Court’s role is limited to assessing the acts’ compliance with legal standards and
efficacy in remedying the supposed legal violations. See Stephenson v. Bartlett,357 N.C. 301, 314,
582 S.E.2d 247, 254 (2003). The Court is bound to “follow the policies and preferences” of the
General Assembly, without clear proof of a legal violation. White v. Weiser, 412 U.S. 783, 795
(1 973)'. The Court’s role is not “to engage in policy-making by comparing the enacted maps with
others that might be ‘ideally fair’ under some judicially-envisioned criteria,” nor is the Court
empowered “to threaten[] the General Assembly’s broad discretionary powers to create legislative
districts.” Court’s Judgment, Conclusions of Law § 139. Thus, the Court’s role here is not to
substitute its View‘of the best way to redistrict or the best map, but to ensure compliance with legal
principles. As explained below, the legality of the enacted plans is unimpeachable.

Overview of the Redistricting Process

The House and Senate redistricting plans share the same general concept.

First, both chambers began with an initial step of picking a “base map” from Dr. Jowei
Chen’s computer-generated maps presented at the liability phase. Significantly, Dr. Chen’s maps
satisfy the Court’s recomrﬁended criteria for a remedial plan—most notably that the maps not be

drawn with any political or racial data or goals in mind.. To aid the remedial process, Dr. Chen
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supplied the General Assembly with the underlying data used to create each map and a composite
scoring formula that ranked each county grouping in each map. Both chambers used Dr. Chen’s
composite scoring formula to winnow down the field to the five highest-ranking county-grouping
configurations using non-partisan criteria to include compactness and reductions of muniqipal and
VTD splits. Then, the House and Senate redistricting committees contacted the State Lottery
Commission, which utilized secure equipment to conduct a random drawing from among these
five top-scoring groupings to pick from that field, randomly, a rendition of each county grouping.
The underlying data for those groupings were merged together and used by the General
Assembly’s non-partisan Central Staff to create the base map. This process means, not only that
the base maps comply with the Court’s recommended criteria, but that they are among the five
most optimal maps by Dr. Chen’s own scoring system for each county grouping.
Second, each chamber proceeded to make small adjustments tailored to legitimate criteria.
Most of the adjustments were to unpair incumbents drawn together in the randomly drawn base
map—a goal this Court’s decree endorses. The entire process occurred in public, and most
adjustments were executed by non-partisan legislative staff members.
The resulting maps were voted on, discussed in public hearings, and enacted into law. This
all occurred within the very tight 14-day time-frame the Court provided.
The process received the support of Democratic members. For example, Senator Blue
stated:
For this process, the rules that have been applied have been evenly
administered. It is a transparent, open process, more transparent than
anything I’ve seen in this legislature, especially with redistricting.
But not only that, but on most of the issues that we deal with. I mean

the public was at it, all the time. Screens were left open, we opened
it for public comment....
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Senate Floor Debate Audio 22:52-23:15. Senator Blue also stated that: “I believe that we’ve come
up with the best we could come up with given the parameters that the Court decided.” Id. 25:14—
25:23. Additionally, he stated: “One of the mainstays of a democratic government is transparency
and that’s why I thipk this process worked so well. Because every aspect of it was transpérency.”
Id. 25:48-26:01.

Likewise, Senator Jeff Jackson stated: “As someone who has been a frequent critic of
redistricting, I feel I’'m duty bound to acknowledge that these are the fairest maps and this was the
fairest process to occur in North Carolina in my lifetime.” Id. 27:51-28:06. Senator McKissick
echoed that view:

I’d like to speak to the fact that this process that we undertook was
the most open, the most transparent, and the most inclusive that I’ve

seen since I’ve been a member of the senate. And I think that’s
something to be commended.

Id. 41:27—41:41.. Senator Marcus opined that: “I believe that these Senate Maps are as good as
humans can draw.” Id. 52:51-52:55.

Although this process and the resulting maps could merit fair-minded policy
disagreement—after all, the process is not the General Assembly’s first choice—Legislative
Defendants respectfully submit that the remedial process it followed and the maps that process
produced undisputedly comply with the law. The base maps, by definition, comply with the
Court’s criteria and all legal standards; the Court has already found them compliént.

Meanwhile, the discretionary adjustments reflect perhaps the least amount of human input
ever involved in a legislative redistricting. As documented below (and in the General Assembly’s
voluminous materials), the adjustments did not take the plans out of compliance with the criteria,
and legislators did not have access to partisan data when making them. Nevertheless, if the Court

somehow finds—against all evidence—that some or all of these adjustments sti// violate the State
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Constitution—a finding that would effectively render legislative redistricting impossible—
Legislative Defendants respectfully submit that the Court should order the use of the base map for
the affected county grouping, rather than draw districts of its own. Court-drawn districts are likely
to raise, rather than reduce, partisan tensions and draw the criticism, meritorious or not, of partisan
politics in the judiciary.

I. The Base Map Approach Is Lawful and a Reasonable Response to the Court’s Decree

A. The Base-Map Process

Both chambers adopted, with minor modifications, redistricting plans created by Dr. Jowei
Chen’s computer—plans that were before the Court at the liability phase and found to comply with
all relevant non-partisan criteria.

The Senate Committee on Redistricting oversaw the process of preparing a new Senate
map. The Senate Committee began with the 1,000 plans Dr. Chen identified as “set 2,” that is,
maps drawn to avoid pairing incumbents. See, e.g., Court’s Findings of Fact § 138. The Senate
Committee debated whether to use “set 1,” which did not avoid incumbency pairings, or set 2 and
selected the latter, since the Court’s decree allows the General Assembly to avoid incumbency
pairings. Court’s Decree § 5(g). Notably, the Court found that set 2’s incumbency criterion did not
reéult in partisan bias, Court’s Findings of Fact § 138, undermining any contention that the choice
of set 2 somehow preserved the partisan bias supposedly present in the 2017 Senate plan. Dr.
Chen’s algorithm sought only to avoid pairing incumbents; it did not involve a “core retention”
component.

From the starting point of the 1,000 set 2 maps, the Senate winnowed down the options to
the five “best” unique maps for each individual county grouping. The committee utilized Dr.
Chen’s composite scoring formula that ranked configurations by the compactness, VTD-split, and

political-subdivision-split goals, identifying the configurations for each grouping that best met
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these non—partisah criteria. In short, by Dr. Chen’s own scoring method, these were the best non-
partisan groupings of all his simulations. Notably, the Senate had intended to use a slightly
different formula, but, after being notified by Plaintiffs’ counsel that Dr. Chen disagreed with that
formula and recommended another, the Senate agreed to use Dr. Chen’s formula. Moreover, the
Senate used data provided to the General Assembly’s staff directly from Plaintiffs’ counsel.?

These top five choices, one grouping at a time, were then given numbers, one through five,
correlating with balls placed into the secure equipment provided by the State Lottery Commission
by its employees. Grouping by grouping, the numbered balls were drawn out and the
corresponding grouping configuration was selected for the base map. Non-partisan lottery
employees did this work. Those groupings were then joined together into the base map.

This approach of choosing a Chen base map ultimately obtained unanimous support in the
Senate Committee. To be sure, it did not begin that way. The choice of Chen set 2 initially faced
limited objections, and the approach was first passed by a divided vote. However, a compromise
was achieved: because Democratic Senators McKissick and Marcus raised concerns that set 2
might not be the better starting point for the base map, the Senate committee directed Central Staff
to follow a similar map-picking process for set 1, creating an individual randomly selected—in
fact, selected by Sen. McKissick himself—map from set 1 for each county grouping. The set 1
Chen maps were then made available for all Senators to review and use for the purpose of creating

amendments to the base map if desired. Notably, no one proposed any amendment replacing a set

3 Legislative Defendants’ counsel provided Dr. Chen’s data to the General Assembly’s Central
Staff, but Plaintiffs’ counsel disagreed that the General Assembly should have Dr. Chen’s data.
Consequently, the General Assembly’s Central Staff did not download that data, and the General
Assembly’s counsel promptly deleted it from the share link that had been sent. The data were not
used in the ranking of base maps or the creation of any plans. The General Assembly relied solely
on the data supplied by Plaintiffs’ counsel.
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2 county grouping with a set 1 county grouping, even though it was both possible and allowed.
With that compromise, the Committee members all voted in favor of the base-map approach and,
in particular, the use of Chen set 2. i

The House proceeded with a similar process, overseen by the House Redistricting
Committee. Initially, the House Redistricting Committee contemplated using Chen set 2 House
méps, doing so on a state-wide basis, and using a scoring method the House committee had arrived
at to winnow down the maps. After feedback and discussions in the Committee hearings (including
from Democratic members), the House Committee chose to work with Chen set 1—that is, the
Chen maps drawn without regard to incumbency residences, See, e.g., Court’s Findings of Fact
9 84—at the level of each affected county grouping. The Committee received notice from
Plaintiffs’ counsel that Dr. Chen disagreed with the House ranking formuia and recommended his
own formula, a position represented in an affidavit signed by Dr. Chen and provided by Plaintiffs’
counsel to the Committee. The House Committee changed course on this too, adopting Dr. Chen’s
formula as the basis for winnowing the maps for each grouping to the top five. Ultimately, the
approach obtained a unanimous endorsement of Committee members.

Like the Senate, the House committee used Dr. Chen’s formula and data provided by
Plaintiffs’ counsel. And, like the Senate, the House committee utilized the services of the State
Lottery Commission and its employees to select groupings at random from the top five
configurations in each grouping.

All of the above-described steps occurred in public: the committee meetings, the selection
of Dr. Chen’s formula, the identification of the top five groupings, the lottery draws, etc. The work
was done in committee rooms open to the public. I;[ was conducted by members and non-partisan

staff on computers in the committee room displayed to the public. The computer screens were
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being live-streamed on the legislature’s website with active microphones at each station. The
computer screens were also displayed on two giant television screens in the committee rooms. The
computer screens were fully visible to the public from the public areas of the committee room.
Additional microphones in the room were on in order to capture conversations by members and
staff. And all activity in the committee room was being captured by numerous cameras and itself
live-streamed on the legislature’s website. The level of public access provided to the committee
process was unprecedented in the history of the General Assembly, regardless of the type of
committee or subject matter involved.
B. The Base Maps Are Lawful and Comply with the Court’s Decree

The base maps are plainly compliant with the Court’s decree and remedy the alleged
violation. The Court determined that Dr. Chen’s maps complied with the General Assembly’s 2017
criteria. Thus, by the Court’s definition, any map the General Assembly chose from Dr. Chen’s
maps would satisfy subsections (a) through (f) of the Court’s criteria—i.e., equal population,
contiguity, county groupings and traversals, compactness, fewer split VIDs, and municipal
boundaries. Court’s Decree § 5(a)—(f). Further, because the Court found that Dr. Chen’s maps
better honored those criteria than did the 2017 plan and because both chambers chose the fop five
configurations for each grouping, the choice of a Chen map would, by the Court’s definition, be
an improvement along these metrics from the 2017 plans, not to mention the 2011 plans. The
Committees used the scoring method Dr. Chen personally recommended in an affidavit provided
by Plaintiffs’ counsel.

The choice of a Chen map also ensured that “[p]artisan considerations and election data”
would not be used. Court’s Decree 1[_5(h). The Court found that Dr. Chen did not program his plans

to be drawn towards any partisan goals, so choosing one of them necessarily entailed the choice

10
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of a non-partisan map—as already approved by this Court. In addition, the General Assembly
avoided even the appearance of partisan motive in choosing among the Chen maps because it relied
solely on (a) Chen’s own formula to pick the best five maps under the non-partisan criteria and (b)
the State Lottery Commission’s random drawing process to ensure a random choice among those
five. There is no colorable argument that the General Assembly or any of its members somehow
picked thé most favorable among Dr. Chen’s maps on a partisan basis.

The only matter for legislative discretion was whether to use set 1 or set 2. The Senate and
House made different choices, and both are legitimate. Set 2 was a legitimate choice for the Senate
because the Court’s decree expressly states: “[t]he mapmakers may take reasonable efforts not to
pair incumbents unduly in the same election district.” Court’s Decree § 5(g). The Court found Dr.
Chen’s set 2 to be a legitimate approach—hence no “undu[e]” unpairing—and not to be the cause
of the partisan bias supposedly infecting the 2017 plans. The House’s choice was equally
legitimate because the Court did not mandate incumbency considerations, but merely allowed
them. As explained below, the House (and Senate) allowed for small adjustments to the base map
on the back end to exercise its prerogative to place incumbents in different districts. It was a
legitimate exercise of discretion for the House to choose to meet this goal in a different manner
from the Senate.

o No Objection to the Base-Map Approach Is Tenable

Several objections to the base-map approach were lodged during the legislative process.
None of them supplies a basis for the Court to reject the base-map approach, which accounts for

most of the lines constituting the redistricting plans.*

% It is unclear whether other objections will be lodged on or before September 27, so Legislative
Defendants reserve the right to introduce other information and arguments in their reply of October
4.

11
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First, there was suggestion that choosing a map from Dr. Chen’s simulations may
transgress the Court’s decree requiring that “all map drawing...occur at public hearings.” Court’s
Decree 8.

However, the General Assembly complied with the plain text, which clearly covers only
future map-drawing that would be part of “the...remedial process.” Court’s Decree q 8. Selecting
a Chen map was not “map drawing,” but map picking. The text does not bar the General Assembly
from picking a map already drawn in the past, already vetted by the Court, and introduced into the
litigation by Plaintiffs. Consistent with the Court’s order, all map-drawing that was part of the
remedial process was done in public hearings, as described herein, and facilitated by data provided
by Plaintiffs’ counsel directly to the committees during the process. Members of the General
Assembly’s non-partisan Central Staff simply used Chen’s data to assist them in drawing the base
map for each grouping (since Dr. Chen’s data did not come with already-drawn maps), which they
did in open committee. Moreover, the Chen maps picked served only as a starting point for further
map drawing, or the use of legislative discretion to adopt without further revision, all of which was
done publicly in open committee.

The General Assembly’s approach also complies with the spirit of the Court’s order, which
was plainly intended to prevent backroom partisan line drawing, where Dr. Chen’s maps have
already been held—after an adversarial proceeding and based on Plaintiffs’ own arguments—to
be non-partisan. The process and criterig for selecting among Dr. Chen’s maps and the selection
itself all occurred at public hearings, satisfying any publicity requirement that might reach the
selection process. This is not a case where the General Assembly picked a pértisan map previously
drawn to comply with the text, but not the purpose, of the Court’s order. The General Assembly’s

choice complies with both letter and spirit.

12
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Second, concern was raised that Dr. Chen did not prepare his simulated maps for the
purpose of being enacted and used in elections, but merely as a comparison point for the 2017
plans. Whether or not that is true, what matters for the Court’s purposes is that Dr. Chen’s maps
were found to be constitutional and lawful—or else they could not have served as baselines against
which to judge the 2017 plans—so the choice of these plans as the baseline is necessarily compliant
with law and the Court’s order.

The General Assembly’s choice was eminently reasonable under the circumstances. The
Court provided only two weeks to prepare, debate, amend, and adopt redistricting plans. Setting
out to draw a map from scratch at public hearings would have proven unworkable, and would have
provided far less time for the development and deliberation upon amendments, all of which was
required to be done in those same committee rooms. Even the most basic question of what point
on the map to start drawing—why in this corner of the grouping and not that?—would have drawn
out the discussions for days or longer. Every proposed line would have been met with the allegation
of partisanship; every single VTD selected by any member of any party would draw accusations—
baseless or not—of secret partisan intent. Choosing a map that was already created, and held to
comply with the criteria, proved to be a workable solution to these very practical, very political
problems. Whether Dr. Chen envisioned that role is irrelevant.

Third, the General Assembly received some criticism for selecting Dr. Chen’s simulations
rather than those of other experts. The criticism rings hollow. The General Assembly could not
have chosen one of Dr. Pegden’s maps because his algorithm started from the 2017 plans. Using
one of his plans would have violated the Decree’s mandate that “the invalidated 2017 districts may

not be used as a starting point for drawing new districts.” Court’s Decree § 6.
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Choosing from among Dr. Mattingly’s maps would have proven unworkable. “The number
of maps that Dr. Mattingly generated is greater than the number of atoms in the known universe.”
Court’s Findings of Fact § 149. Attempting to winnow this number down to a few maps for
administration by the State lottery machine would have been unworkable. Dr. Chen’s sets of 1,000
maps each provided a manageable set of maps already vetted by the Court, so there was no need
to resort to Dr. Mattingly’s more elaborate approach. In all events, if the General Assembly truly
maintains “broad discretionary powers” in this area, Court’s Conclusions of Law § 139, it surely
may pick one set of simulated non-partisan maps over another.

Fourth, there was some argument that using Dr. Chen’s maps somehow preserved the
supposed partisan bias from the 2017 plans. This contradicts the Court’s findings. Dr. Chen’s
algorithm did not begin with the 2017 lines, but rather ran “thousands of random iterations,
measuring for each proposed iteration whether the change would make the districts in the grouping
better or worse on net across” the criteria. Court’s Findings of Fact q 85. Even set 2, which avoided
pairing incumbents was found to be a “nonpartisan effort” that did not “account for the extreme
partisan bias and subordination of traditional districting principles that Dr. Chen found in his
Simulation Set 1.” Id. § 113; see also id. § 116 (“Based on his House Simulation Set 2 analysis,
Dr. Chen found that a nonpartisan effort to avoid pairing incumbents cannot explain the extreme

partisan bias of the enacted House plan or its subordination of traditional districting criteria.”).

After this Court’s findings that both of Dr. Chen’s simulations sets are free from any hint of |

partisanship, it is implausible to claim that the adoption of maps from these sets somehow bakes
partisan bias into the process. Any effect of the 2017 plans has been completely erased; those lines

arc gone.
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Tellingly, the Senate—the only chamber to which this criticism even arguably applies—
ran a parallel process using set 1 maps, allowing Democratic Senator McKissick to pick from the
top 10 highest scoring Chen maps. At the request of Sen. McKissick, he personally selected from
the sixth highest scoring through the tenth highest scoring Set 1 maps, as opposed to the first
through fifth highest scoring as with the Set 2 maps, for each county grouping. The maps he piéked
were produced and published, and the Senate committee invited members to propose set 1
configurations to replace the base-map set 2 configurations. This means that anyone who believed
set 1 provided better options from any perspective they could identify had the opportunity to
propose a set 1 replacement and explain why it was superior. Yet no one made any such
amendment.

Finally, there was suggestion that statewide public hearings or other public processes

“should be utilized. In an ideal world, this would have occurred, but the Court did not order public
hearings to be conducted around the State, and its 14-day deadline rendered that infeasible. The
General Assembly was already forced to temporarily but dramatically increase the number of
Central Staff members assigned to redistricting issues, and running hearings across the State atthe
same time as an extraordinarily transparent process in Raleigh was simply impossible. Moreover,
every member of the public that appeared at the public comment meeting was provided an
opportunity to speak. The process here was conducted in public, was broadcast on the internet for
anyone anywhere to watch, and allowed any interested persons to come to Raleigh to participate
in person, and interested persons could submit comments through an online portal. This may have
been the most open legislative redistricting process in history.

II. The Minor Departures From the Base Maps Are Justified

The base map starting point accounts for the overwhelming majority of district lines before

the Court. However, consistent with “the General Assembly’s broad discretionary powers to create
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legislativg districts,” Court’s Conclusions of Law § 139, the General Assembly approved minor
adjustments in both the House and Senate maps that were tailored towards legitimate redistricting
go;als. Many were simply to unpair incumbents; others were to preserve communities of interest;
none were the result of partisan data. None of them resulted in a transgression of the criteria.

A. Departures from the House Base Map

The House adopted a general approach of altering the base map only to unpair incumbents
drawn into the same district. The motion to unpair incumbents was offered by Democratic
Representative Floyd and was endorsed by a unanimous vote of the committee. As noted, the
House worked from Chen set 1. Because the House elected to avail itself of the right to place
incumbents in different districts, Court’s Decree § 5(g), it became necessary to unpair them
manually. The committee attempted to make minimal changes while keeping in mind the court’s
criteria. These changes were made by human efforts—a bipartisan team, almost always including
the county’s legislative delegation, supervised the changes made by non—partirsan Central Staff.
Within groupings, the Committee required districts that already contained a single member to
remain unchanged. The Committee did not have access to an algorithm or automated program to
calculate the fewest mathematically possible changes, yet the effort proved successful. Every
member planning to run for reelection was unpaired. The votes on 12 groupings were unanimous.
The vote on Cumberland was overwhelming and bipartisan. Only éne prompted anything
resembling partisan division.

Where there were no pairings, no changes were necessary, and they were not made.

Four House groupings saw no changes from the base map and therefore represented solely the

work of Dr. Chen’s computer. They are the Duplin-Onslow grouping, the Union-Anson grouping®,

5 One Republican member, Rep. Mark Brody, with other members of the Union County delegation,
began work with a staff member on proposed changes, but Chairpersons Lewis and Hall held to
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the Pitt-Lenoir grouping®, and the Brunswick-New Hanover grouping’. All of these groupings
were adopted by a unanimous committee vote.

In addition, the Davie-Richmond grouping saw only a slight tweak to comply with the
Court’s order. The Decree provides that “House District 66 shall not be redrawn.” Court’s Decree
9 2(e). Dr. Chen’s simulations, however, adjusted the district, and the House committee made
minor changes to return it to its prior state, given the Court’s clear instruction. Seven VTDs were
exchanged in Stanly County for that narrow purpose. No other changes were made to any other
district or county. The Committee adopted the grouping unanimously.

The following groupings saw changes to unpair incumbents:®

Buncombe County. Democratic members Brian Turner and Susan Fisher were paired in
HD116 in the base map. Central Staff supervised by a bipartisan group of legislators made minimal

changes to place Rep. Fisher in HD114 and adjust population to maintain both districts within the

the directive that no changes to House base maps where no members were double-bunked were
tolerated, and no alternative proposal was presented to the chamber, and it appears that no proposal
even reached a sufficiently advanced stage to satisfy the plus or minus five percent equal-
population threshold.

6 Initially, the General Assembly’s Central Staff members prepared the wrong base map from
Chen’s files—i.e., inserted a map that had not been selected by the lottery machine. After
Plaintiffs’ counsel notified the Committee of the error, it was promptly corrected.

7 There was a pairing in this grouping of Republican members Holly Grange and Ted Davis in
HD20. A bipartisan team began exploring solutions, but, in the process, Rep. Grange withdrew her
request to be unpaired. Rep. Grange is an announced candidate for Governor of North Carolina.
She cannot file for both the state House and the gubernatorial race. Rather than force the committee
to predict her progress in the Republican statewide primary for Governor, she chose to have the
base map left unchanged.

8 The amendments proposed and adopted are summarized here in narrative form. They are also
identified in charts attached to this filing, which identify Central Staff and members involved in
each process. To the extent objections are raised about any amendments, Legislative Defendants
will investigate and provide further factual information if necessary.
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plus or minus five percent threshold. HD115 was not changed. The correction moved four VIDs.
The Committee unanimously adopted the grouping.

Guilford County. Republican member Jon Hardister and Democratic member Amos
Quick were paired in HD59. Rep. Quick lived in the adjacent VTD next to HD58, which had no
incumbent. Central Staff under bipartisan supervision simply moved Rep. Quick’s home VTD into
HD58. No other changes were made to the districts. HD60 was not changed. This is the only VID
that was moved. The Committee adopted the map unanimously.

Cumberland County. Democratié members Elmer Floyd and Billy Richardson were
paired in HD43. Rep. Richardson lived in a VID adjacent to HD44, which had no incumbent.
Central Staff, under bipartisan supervision, moved Rep. Richardson’s VTD into HD44. HD42 and
HD45 were left unchanged. This is the only VTD that was moved. No other changes were made
to the configuration of these districts. There was, however, a motion to renumber the districts,
which passed unanimously.’

Franklin-Nash. The Chen simulated map drawn from the lottery machine for this grouping
was, by happenstance, identical with the configuration in the- 2017 plan. This posed a problem
because the Court’s order requires a different configuration from the 2017 plan, and the lottery

equipment and employees were not on site, rendering another draw unworkable under the time

9 A small group of Democratic members advocated for more extensive changes to HD42, HDA43,
and HD44. Rep. Floyd presented an alternative option that he developed, which was rejected on a
wide, bipartisan basis because it made extensive changes that appeared to be politically motivated,
or at least could not be justified by non-partisan concerns. These changes would not have altered
the number of municipal splits or precinct splits, and unnecessarily altered Rep. Lucas’s seat. A
representative of Common Cause later criticized the Democratic members from Cumberland
County for working off of the screen on an alternate proposal. Republican members expressed
concerns that the team may have violated the Court’s order in developing the alternate map. No
other amendments or formal proposals were offered on this grouping, despite continuing
discussion from the Democratic members of the delegation on developing an alternate proposal.
Rep. Floyd was the only member who voted against the adopted grouping in the Committee.
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constraints. Although the idea of drawing a different configuration from scratch was floated, this
proved controversial to Democratic members of the Committee. Fortunately, another solution
presented itself: the Committee unanimously agreed to use a website called “random.org” that
generates random numbers to select a new Chen grouping.

This second map paired Republican member Lisa Stone Barnes with Democratic member
James Gailliard. Central Staff, under bipartisan supervision, made limited changes to unpair these
members. A minimal number of VIDs were moved to accomplish this, and one VTD was split to
equalize population. The new grouping was adopted unanimously.

Forsyth County. Republican member Conrad was paired with Democratic member
Montgomery in HD72. Central staff, under bipartisan supervision, made minimal changes to
correct the double bunking by placing Rep. Conrad in the unrepresented HD74, which required a
transfer of only one VID. Republican member Lambeth and Democratic member Terry were
paired in HD71. Central staff under bipartisan supervision made minimal changes to correct the
double bunking by shifting two VIDs, including Rep. Lambeth’s VTD, into the vacant HD75.
Three VIDs were shifted from HD75 into HD71 to meet the equal-population standard. HD73
was not changed. In totai, only 6 VID moves were required to correct four members’ pairings.
Districts were renumbered to reflect current occupants. The committee adopted the map
unanimously.

Alamance County. Republican members Ross and Riddell were paired. Central Staff,
under bipartisan supervision, initially created a version that simply moved Rep. Ross’s VID into
the unrepresented district. However, it was later discovered that this caused a population
imbalance. Ultimately, Central Staff, under bipartisan supervision, moved an additional VTD into

Rep. Riddell’s district, HD64, and one VTD was split along or near a municipal line to balance
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population without splitting the town. In total, two VIDs were moved and one divided. The
committee adopted the map unanimously.

Cleveland/Gaston Counties: Republican members John Torbett and Kelly Hastings were
paired. Because Rep. Torbett lived in the far northeastern portion of Gaston County while Rep.
Hasting lived in the far northwestern portion of Gaston County, central staff, under bipartisan
supervision, with input from the delegation shifted HD108 to cover the northwestern portion of
the county while HD110 was shifted to cover portions of Cleveland and northwestern Gaston
counties. Approximately 13 VITDs were moved and one was split to equalize population. Only HD
108 and HD110 were altered during the process. HD111 and HD109 were left untouched. Districts
were renumbered to reflect current occupants The Committee adopted the map unanimously.

Mecklenburg County. Democratic members Logan, Alexander, Carney, Belk, Lofton,
Hunt, and Harris were paired in various configurations in various districts. Some were double-
bunked, others triple-bunked. Central staff, under bipartisan supervision, made various changes to
unpair the incumbents. Despite the extensive double and triple bunking of Democratic members
in this grouping, the committee gave the Democratic members latitude to correct the double-
bunkings. The committee came to an agreeable solution proposed by the Democratic members of
the delegation which moved approximately 14 VTDs and split one additional VTD. The committee
adopted the map unanimously.

Columbus-Robeson. Republican members Jones and Smith were paired. This district
grouping provoked the most disagreement among committee members. The committee debated
several versions, finally settling on one that did not alter Democratic Rep. Charles Graham’s seat,
split any VTIDs, or divide any municipalities and moved roughly 11 VTDs. Rep. Jones and Sen.

Britt, who represents Robeson and Columbus Counties, and community members through the
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public portal and hearings, expressed the view that Columbus County should be kept as whole as
possible. Democratic leader Rep. Jackson presented several versions of this grouping on the House
floor, which were rejected by the body for splitting towns or VIDs or pairing members. The
disagreement over this grouping consumed much of the floor debate and even led the Senate
committee to see if it could come up with a bipartisan compromise proposal once the bill was in
its possession. They too were unable to do so. Legislative Defendants respectfully submit that the
enacted version is non-partisan and avoids partisan considerations that might otherwise have
worked their way into the grouping. It keeps all towns and municipalities whole within the county
while not pairing members. While passing the House plan on the House floor, the body divided
the question, allowing members to separately vote on the 13 other county groupings and this
grouping. Eight Democratic members voted for the other 13 groupings.

B. Departures from the Senate Base Map

In the Senate, four of the groups saw no change from the base map: Bladen-Brunswick-
New Hanover-Pender, Buncombe-Henderson-Transylvania, Davie-Forsyth, and Duplin-Harnett-
Johnston-Lee-Nash-Sampson. The Senate made changes to the base map in only three groupings,
and it did so for incumbency and community-of-interest reasons. All three of these sets of changes
were joined together in one proposed committee substitute, and it pass¢d the Senate committee
with only one “nay” vote.!

1. Mecklenburg

Although the Senate used Chen set 2, which avoided incumbency pairings, the set did not
account for members elected in 2018. Thus, the Senate committee deemed it appropriate for

Senators drawn together to be unpaired. Two Democratic Senators, Marcus and Mohammed, were

10 The one “nay” vote in Committee was from Senator Michael Garrett.
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paired in Mecklenburg County. These Senators originally drafted a series of changes that would
have moved 29 VTDs, but Senators Hise and Blue worked with them to better tailor their
alterations, resulting in a change of only 14 VTDs that achieved the goal of unpairing the
incumbents. No other changes were made to the districts’ configuration, and the other three
districts in southern Mecklenburg County were left unchanged from the base map.

2. Franklin-Wake

The alterations in Wake County stemmed largely from the unusual occurrence that
Republican Senator Alexander announced his decision not to seek reelection during the
redistricting process. This meant that the base map, drawn from set 2, had been configured not to
pair Sen. Alexander, which was no longer necessary. The five-member Wake County delegation,
redrew the grouping to create a more regular shape and also to keep whole a community that Sen.
Blue had represented for decades by moving only 4 VIDs compared to the base map.

3. Alamance-Guilford-Randolph

The changes in this grouping were advocated by Democratic Senators Garrett, McKissick
and Blue, who expressed the view that the Court Order réquired as much of the Cify of High Point
to be placed in SD27 as possible, which had the corresponding impact of removing other VIDs
from SD27 and adding to SD26. Other concerns were raised that revising the base map to add
more VTDs in High Point to SD27, and correspondingly moving other VTDs from SD27 to SD26,
was not based in any criteria permitted to be considered by the Court. Nevertheless, in an effort to
resolve the matter and the inconsistent understandings of the Court’s directive, the Senate
committee reached a compromise to place three additional VTDs from High Point into SD27. A

total of five VTDs were moved as compared to the base map.

22



App. 23

C. The Departures Did Not Take the Maps Out of Compliance With the Criteria

As discussed, the base maps, by the Court’s definition, comply with governing law, the
criteria, and the Court’s order. The alterations to the base maps do not render the plans unlawful
or in violation of the criteria or the Court’s order. The plans remain within the plus or minus five
percent range, the districts are contiguous, the county traversal rules were honored, the
compactness scores exceed the scores of the plans in place prior to the 2017 maps, there are fewer
split VTDs than there were in the plans in place prior to the 2017 maps, and the plans generally
continue to follow municipal boundary lines where possible. The attached spreadsheets addressing
each change provide the data supporting these assertions.

The amendments also comply with the Court’s express endorsement of the goal to keep
incumbents in separate districts and its prohibition on partisan considerations and data. As
explained, most of the amendments were executed in order to ensure that incumbents were not
paired, and none of them was executed for partisan reasons. The other purposes of the amendments,
such as the community-of-interest goals, were non-partisan. Indeed, the public process appears to
have been successful in keeping partisan purposes out; at those times when members appeared to
be making proposals for partisan reasons, other members were able to step in and check those
goals in route to a better resolution. To the extent that any objections are raised alleging partisan
purpose, Legislative Defendants will investigate and respond in due course.

D. If the Court Rejects any Departures from the Base Map, Its Action Should Be
Narrowly Tailored, Which Here Requires No Court Line Drawing

As explained above, the Court’s role is limited to enforcing legal requirements; it has no
policymaking role. Since the departures from the base map violate no legal requirements, there is

no basis to reject these legitimate legislative choices.
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If the Court disagrees as to any specific grouping, its role should, even then, be limited.
Court intrusion into the redistricting process impinges on separation of powers principles and must
be narrowly tailored. It should therefore go without saying that the Court’s rejection of any specific
change does not justify intrusion into other areas of the map. As discussed, most departures from
the base map were non-controversial, drawing unanimous Committee approval and bipartisan
support. Most were narrow efforts to unpair incumbents and should, in all events, be respected.

To the extent the Court finds specific alterations to the base map, it should narrowly tailor
its remedy by returning the specific objectionable lines back to their configuration under the base
map. This should mean only a few lines affected in any grouping, and, at very most, the return of
the grouping itself to its base-map configuration. There is no reason for the Court to draw its own
lines.

That is because the base map best reflects the most recent legitimate legislative policy
choices and provides the Court with a workable, lawful standard that would otherwise be
completely absent. By adopting the base-map starting point, both chambers adopted the
overarching theory that Plaintiffs themselves proffered at the liability phase that non-partisan
criteria should interact with North Carolina’s natural political geography to produce whatever
political result may inhere. See, e.g., Court’s Conclusions of Law § 139. “Allowing the General
Assembly discretion to establish its own redistricting criteria and craft maps accordingly is what
the North Carolina Constitution requires.” /d. § 140. The base map reflects the overarching policy
goals. The Court has no guiding principle by which to guide its own line drawing, and any line
drawing its chooses to conduct will necessarily raise questioﬁs~justiﬁed or not—about the

Court’s own intentions.

24



App. 25

To be sure, the departures from the base map represent equally legitimate policy goals that
should be honored, which is why any intrusion into the process should be narrowly tailored. But,
if the Court disagrees, the proper resolution is not for the Court to concoct its own goals but to
return the map to the General Assembly’s default goals, freed from any error the Court purports to
discern. The way to do that is by returning any grouping found to be non-compliant to the base
map.

E. The General Assembly Was Not Presented With Information to Provide a Strong
Basis in Evidence To Consider Racial Data

The Court placed a very high burden on the General Assembly’s options for attempting to
comply with the Voting Rights Act. See Court’s Decree § 7. Although the General Assembly
disagrees with the premises of this portion of the decree—e.g., it disagrees that estoppel applies—
the General Assembly has again chosen the path of non-confrontation to de-escalate any
separation-of-powers issues. Based on the Court’s apparent belief that no Voting Rights Act
considerations are raised in this remedial proceeding and Plaintiffs’ .position to that effect,
Legislative Defendants state that no strong basis in evidence was presented to justify the use of
race to draw districts for Voting Rights Act-compliance purposes. To be clear, Legislative
Defendants do not have affirmative evidence either way on whether the Voting Rights Act’s
prerequisites could be satisfied. It simply states that it was, at the time and place of redistricting,
not presented with a strong basis in evidence to use race.

| Accordingly, race was not used. Dr. Chen’s maps were drawn without any effort to achieve
a racial target. Consequently, the base maps were drawn in a race-blind fashion. The amendments

to the base map were not made with attention to race or for the purpose of hitting any racial target.
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II1. Statement Regarding Redistricting Participants

Pursuant to § 2(e) of the Court’s order of September 13, 2019, Legislative Defendants
provide the following information about “partiéipants involved in the process of drawing and
enacting the Remedial Maps.”

First, Legislative Defendants object to the Court’s apparent requirement to account for the
acts of legislative members. Suffice it to say that a/l members had a role in enacting legislation,
all members bhad aright to participate within the confines of legislative procedure, and a// members
enjoy immunity and privilege for their legislative actions, unless they waive immunity or privilege.
It should also go without saying that members of the Senate and House' committees responsible
for redistricting had more involvement than other legislators in the process. The membership of
the General Assembly and its committees is public information.

Second, Legislative Defendants have provided charts identifying the names of legislative
members and staff associated with amendments and drawing efforts. Legislative Defendants
incorporate these by reference here. Further, the Court can discern from the legislative transcripts
the degree of involvement of various members. To the extent the Court has any concerns or any
objections are raised by parties or non-parties about the actions of any members, Legislative
Defendants will attempt to respond within the confines of applicable privileges and immunities.

Third, as to non-legislative participants, Legislative. Defendants can confirm that the
principal person involved was Dr. J owei Chen, whose computer simulations formed the base maps
accounting for the overwhelming majority of district lines. Legislative Defendants can confirm
that non-partisan Central Staff members used Chen’s underlying data to draw the base map in
committee. Legislative Defendants can also confirm that non-partisan central staff members
assisted in the creation of amendments, and they are identified by amendment or task in the

aforementioned attachments incorporated by reference. Legislative Defendants were also assisted
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by employed and outside legal counsel, whose roles were restricted to providing legal advice.
Logistical support was provided by various members of Central Staff and committee staff. Central
Staff has listed all members and staff directly involved in the drafting of districts.

Exclusively through counsel, Legislative Defendants also relied for very limited purposes
on experts called in this case (in particular, Dr. Thornton) and their non-testifying expert, Clark
Bensen. Thornton and Bensen were used only to assess data provided by Plaintiffs and Dr. Chen
to the General Assembly to ensure its accuracy and authenticity. In other words, when Plaintiffs’
counsel sent Dr. Chen’s data to the General Assembly to allow the above-described base-map
process to proceed, it became necessary for someone with expertise to confirm that the data were
accurate and authentic. Similarly, Legislative Defendants understood that Dr. Chen was involved
in éssisting with that data under the supervision of Plaintiffs’ counsel, and he, in fact, submitted
an affidavit to the General Assembly about the data. Plaintiffs’ counsel confirmed to the employed
counsel for the House and Senate that these roles are appropriate, prior to any review of the data
by Legislative Defendants’ experts.

Perhaps most importantly, the General Assembly employed the services of employees of
the State Lottery Commission to perform the function of randomly drawing balls from the lottery
machine. The State Lottery Commission is non-partisan and is committed to the principle of
randomness. The Lottery Commission employees involved were Robert Denton, Joe Cosgriff,
Jorge Alfonso, and Matthew Ford.

Legislative Defendants employed no other agent, such as a map-drawing consultant.
Legislative Defendants used experts solely to ensure the integrity of the base-map data. Experts
were not involved in amendments from the base map. Experts were not asked, by Legislative

Defendants or their lawyers, to conduct political analysis of the maps or configurations.
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Legislative Defendants can also confirm that numerous members of the public attended
and (presumably) watched proceedings. And it is simply impossible to account for all their actions
or identify all involved. For example, Plaintiffs’ lawyers—Stanton Jones, Daniel Jacobson, and
Elisabeth Theodore—were present at most or all of the sessions and héd extensive input. With
them at times was Blake Esselstyn, Bill Gilkeson, and Dr. Joﬁathan Mattingly. Mr. Esselstyn,
Plaintiffs’ non-testifying expert, had a laptop computer. These persons were conferring especially
with Democratic members, and they were often seen looking over computer screens to which
Legislative Defendants did not have access. There were many other members of the public going
in and out through the proceedings, some members of the public spoke at the public comment
meetings Legislative Defendants conducted, and Legislative Defendants were incapable of
monitoring their actions or intentions.

To the extent the Court or objectors raise discrete concerns or questions, Legislative
Defendants will do their best to respond and, if necessary, gather facts to respond.

IV.  Statement Regarding Alternative Maps

Pursuant to § 2(f) of the Court’s order of September 13, 2019, Legislative Defendants
provide the following information about “alternative maps considered” by the committees or the
General Assembly.

No complete “alternative maps” were proposed. Importantly, no other “base map” was
proposed. As discussed above, in the Senate, set 1 base map groupings were prepared by request
of Senator McKissick, which could have allowed for an alternative basé map or configurations.
But no one formally proposed such an alternative, and interest appeared to die as soon as the set 1

groupings were published.
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Several amendments were proposed to county groupings and are discussed above. All
Senate amendments that were proposed to the committee were passed. The proposals rejected in
the House are discussed above. All amendments proposed and rejected are reflected in the
appended charts.

Other configurations were considered on an informal or unfinished basis. Computer
terminals were available at the committee locations (connected to public screens for viewing), and
central staff members were available to assist. Thus, it was not unusual for a member to sit down,
begin drawing, have discussions in that public forum, and then aboﬁ the map. It is simply
impossible to account for all those occurrences, though many are reflected on the public
transcripts. Central Staff members have done their best to compile the record of aborted
redistricting efforts, and this record is provided with the exhibits.

Should the Court be concerned with any specific proposal, Legislative Defendants will do
their best to respond and, if necessary, gather facts to respond.

V. Conclusion

Questions of redistricting reform have proven difficult to solve and have divided
reasonable minds—a point that should be readily apparent from the United States Supreme Court’s
recent sharply divided opinion on the question. The North Carolina general public is similarly
divided in this case. It certainly is a fair question whether the approach adopted by the Court
denied, rather than enforced, equal protection, and whether the constituencies now represented by
the General Assembly’s majority have been treated unfairly as understood from a wider historical
perspective.

Suffice it to say, by enacting the remedial maps as required by the Court’s judgment,

Legislative Defendants are not agreeing with the Court’s approach nor abandoning their position
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that the redistricting process is an inherently political one and questions of “how much politics is
too much” are best left to the legislative arena.

Nonetheless, Legislative Defendants—as elected officials who represent the General
Assembly itself before the Court—have made a policy choice to attempt to resolve these issues by
enacting new plans created in the most non-partisan and transparent process in North Carolina
history. Legislative Defendants respectfully request that the Court honor that choice. The selection
of a Chen base map is unimpeachable, as are the minor deviations that were largely the product of
bipartisan compromise. The Court should honor the legislative discretion its judgment has

recognized. The best way to do that is to allow the enacted maps to stand as enacted.
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STATE OF NORTH CAROLINA IN THE GENERAL COURT OF JUSTICE
_ o SUPERIOR COURT DIVISION
WAKE COUNTY - 18 CVS 014001

Common Cause; et al. FER S R TR R
Plaintiffs,

V. / REPLY BRIEF IN RESPONSE TO
OBJECTIONS
Representative David R. Lewis, in his
official capacity as senior chairman of the
House Select Committee on Redistricting, et
al.
Defendants.

Plaintiffs agree that the Senate plan complies with governing law and the Court’s decree.
Implicit in that position is agreement with the approach the Senate utilized—winnowing down a
set of Dr. Chen’s simulated maps to the five optimal group maps using a score Dr. Chen déveloped,
picking one at random, and allowing minor changes to accommodate neutral goals.

It shoulq aiso follow that the House plan is valid. The House utilized the same approach as
the Senate in all material respects: it winnowed down Dr. Chen’s simulated maps to the five
optimal group maps using Dr.- Chen’s own criteria, picked one at random for each affected
grouping, and allowed minor changes under highly restrictive criteri’a that were all executed in
public and by non-partisan staff.

Plaintiffs’ objections are a case of selective outrage that smacks of partisan manipulation.
They challenge only the House plan and focus primarily on only five groupings—which they ask
the Court to redraw from scratch even though most lines are Dr. Chen’s own work. And the nature
of Plaintiffs’ \criticisms'raises more questions still, since they all ring hollow. As shown below,
their contention that the House should have used Chen set 2 rather than set 1 ignores that this

choice was a concession to Democratic members. Likewise, Plaintiffs’ contention that the General .
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Assembly had access to political data ignores that the information was promptly deleted and never
used. And the fact that Plaintiffs only attack five groupings completely undercuts any remaining
integrity of this argument.

Plaintiffs complain that the House utilized experts to authenticate the information Dr. Chen
provided to the Committee, but Rep. Lewis stated from the chair of the House Committee—when
Plaintiffs’ counsel were present—what was occurring. Separately, Plaintiffs’ Counsel represented
to multiple Senators in a discussioﬁ in the Senate Committee room that Legislative Defendants
could use their outside experts for the limited purpose of verifying the authenticity of the Chen
Data, in compliance with the Court order. The experts did not “assist in the map-drawing process,”
Court’_s Decree {9, but simply vetted Dr. Chen’s remedial-phase production to ensure that it
matched his production at the liability phase. Under the Court’s order, Plaintiffs’ assertion that the
House should have utilized a new and untested set of maps would have required far more expert
involvement. Nor do Plaintiffs have a shred of evidence that the House’s outside legal counsel,
who are also the outside counsel for the Senate, were providing political advice. They were not.
They lack even the ability to do so.

So Plaintiffs’ complaints boil down to the assertion that five county groupings are
“outliers,” a fact for Whic/h they cite a new set of simulated maps. But Dr. Chen made a critical
mistake that dooms this “Chen set 3”: he allowed his algorithm to redraw districts the House
Committee considered frozen in place. As a result, set 3 says nothing of partisan purpose or
effect—or anything else. And Plaintiffs’ grouping-specific arguments are a contradictory mess: a
grouping changed slightly should have changed more, a grouping changed somewhat more should

have changed only a bit, and a grouping not changed at all should have been totally redrawn.




App. 35

Moreover, as an objective measure, the remedial House plan is free from partisan bias as shown
using multiple measures of partisan bias often used by Democratic redistricting plaintiffs.

In short, Plaintiffs’ objections fail and, worse, appear to be the product of the partisan goals
of the North Carolina Democratic Party. The House process was fully compliant with the Court’s
decree, deferential to Democratic input, and executed in a way to avoid being infected by hidden
partisan bias. It would be counterproductive to adopt objections seemingly partisan in nature to
oust the decisions that were non-partisan and almost entirely the work of Dr. Chen’s computer. All
but one grouping passed Committee by a unanimous vote, and all but one received supermajority,
bipartisan support in the floor votes. The Court should decline to enjoin both plans or, at a
minimum, return lines it rejects to the configurations created at random by Dr. Chen’s computer.

ARGUMENT
L Plaintiffs’ Objections Are Groundless
It is (or appears to be) common ground between Plaintiffs and the General Assembly that
the approach both chambers used constitutes a legitimate response to the Court’s ’judgment and

decree. In fact, Plaintiffs agree (at 2) that the Senate’s remedial plan should not be enjoined.!

! Nevertheless, Plaintiffs hint (at 3) that the Chen process might be invalid root and branch because
(they say) “the decision to use Dr. Chen’s simulated plans” was not made in public. This is
incorrect: both House and Senate committees debated the idea and adopted the approach in public.
What Plaintiffs appear to mean is that the idea did not first emerge in public before it was
conceived in private. But this is a simple consequence of individuals® minds and lives having a
necessarily private core dimension. What matters is that the legislative “process”—i.e., the process
by which it made its decisions—and all “map drawing” occurred in public. Court’s Decree 8.
Plaintiffs’ failure to press this point in their argument section indicates that even they see it is
meritless.

To the extent it helps assuage this odd concern, Legislative Defendants represent that no
consultants were utilized in discussing the idea of picking a Chen map at any point, no partisan
analysis was performed, and the advice of legal counsel concerned whether the approach was
legally valid (e.g., is defensible under the Court’s decree and as a method of remediation)—a fair
question to vet before proposing the approach publicly. With “no reference whatsoever to the
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But, as explained in the General Assembly’s September 23 filing, both maps are
predominantly the work of Dr. Chen’s method, which the Court already approved. In both
chambers, the departures from those lines were limited, conducted in public, and—with the
exception of a single county grouping—enjoyed overwhelfning, sometimes unanimous, bipartisan
support. The resulting maps are acts of the General Assembly and merit the highest deference from
this Court. “All doubts must be resolved in favor of the Act.” In re Housing Bonds, 296 S.E.2ci
281, 284 (N.C. 1982). The House map is an improbable candidate for invalidation as a
gerrymander, and Plaintiffs’ surprising objections are, unsurprisingly, nieritless.

A. The Base Map Complies With Law and the Court’s Order

As Legislative Defendants’ September 23 filing made clear, political data and partisan
considerations were not part of the redistricting in either chamber. See Sept. 23 Br. 10-11
(disclaiming the use of political data and “even the appearance of partisan motive”). Plaintiffs have
no basis to contend otherwise, and they simply ask the Court to assume as much from inferences
they draw from innocuous facts. Those inferences simply do not follow. This is precisely why acts
of the General Assembly are entitled to a presumption of constitutionality and its proceedings a
presumption of regularity.? Wayne Cty. Citizens Ass 'n for Better Tax Control v. Wayne Cty. Bd. of

Comm’rs, 399 S.E.2d 311, 315 (N.C. 1991).

attorney-client privilege,” the Court’s order cannot be read to waive Legislative Defendants’ right
to private legal counsel. Dickson v. Rucho, 737 S.E.2d 362, 368 (N.C. 2013).

2 Democracy North Carolina is wrong in contending that these acts of the General Assembly enjoy
no presumption in their favor. The remedial posture does not change the plans’ character as acts
of the General Assembly. See Abbott v. Perez, 138 S. Ct. 2305, 2324-26 (2018). Stephenson v.
Bartlett, 582 S.E.2d 247, 251 (N.C. 2003), did not hold otherwise, but rather faulted the State for
failing “to offer any evidence” of “a compelling government interest™ affer a plan had been shown
“to violate the requirements of the North Carolina Constitution.”
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1. The Choice of Chen Set 1 in the House Was Not Partisan

Plaintiffs’ assertion (at 3-4) that the House acted improperly by using Chen set 1 is
incorrect, and their suggestion, with no evidence, that the House utilized set 1 because their counsel
analyzed it and advised that set 1 is politically advantageous is absolutely false.* Neither
Legislative Defendants nor their counsel nor any agent used political data to assess any
redistricting plan or proposal or any other element of the remedial process. In contrast, Plaintiffs’
counsel were present at every hearing, they were assisted by Plaintiffs’ non-testifying expert, and
they were not hesitant to object when they believed there was even a whiff of political activity.
They did not state any objection to the use of Chen set 1 at the time, and their post hoc objection
should not be countenanced.

Plaintiffs ignore the simple reality of what happened. Rep. Lewis proposed that Chen set 2
be used, Democratic members spent a lengthy committee session contesting the use of set 2, and
the Republican members eventually conceded and agreed to begin with Chen set 1 and to make
modifications to protect incumbents. The Committee chose set 1 unanimously.

The timeline is as follows: On September 9, 2019, Rep. Lewis proposed to the House
Redistricting Committee the structure of the redistricting by using a Chen “base map” from Chen
set 2. Tr. H. Redist Comm. Sept. 9, 2019 at 16:19-22:9. He reasoned that incumbency protection
is allowed and that set 2 would protect more incumbents than would set 1. Tr. H. Redist Comm.
Sept. 9, 2019 at 17:4-11. Rep. Lewis’s proposal was discussed in public at the hearings—in
contradiction to Plaintiffs’ suggestion (at 3) that the decision was made behind closed doors—and

his proposal of set 2 drew significant criticism from Democratic members—again, in public with

3 1t also bears reemphasizing that both Chen sets 1 and 2 were created by Dr. Chen’s algorithm,
not the legislature, with no consideration of partisan advantage and were approved by the Court as
non-partisan baselines. So, by definition, working within the range of Chen’s simulations of both
sets is working within a range of non-partisan maps. )
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Plaintiffs’ counsel present. Democratic members asserted that using set 2 would be more favorable
to Republican incumbents and, as a result, more favorable to Republicans. See, e.g., Tr. H. Redist
Comm. Sept. 10, 2019 at 36:24-38:20, 39:21-41:2 (Rep. Reives); Id. at 26:15-23 (Rep. Queen).
Initially, Rep. Lewis was resistant, arguing that “the Chen report...found no statistical differences
when the residence of the incumbent was considered.” Id at 41:8-11. Likewise, Democratic
members were persistent, insisting that “the first set is far and away the more pure and devoid of
any partisan inference.” Id. at 50:11-13 (Rep. Butler). Rep. Queen called set 1 “the best of the

best.” Id. at 68:6-7.
Ultimately, Democratic Rep. Reives made the proposal that was adopted:

My position would be it would be best to start with Group 1 or Set
1, see how that’s affected by incumbency, because, again, Set 2 was
not drawn based on present incumbency. And I know that there
would be a motion coming up to try to include present incumbency.
But since Set 2 already wasn’t drawn like that, we could start with
Set 1, see what that does, and then we can use an incumbency
overlay if we choose at a later time to try to fix any problems that
we may decide as a committee need to be fixed. So I would propose
that we do Plan 1—Set 1, and start with those maps as our basis.

Id at 57:22-58:10. This was a compromise position; Rep. Butler proposed that incumbency
protection be ignored entirely. See id. at 59:23-60:7. The discussion went on in public at length.

Finally, on Sept. 11, after hearing out his colleagues concerns, Rep. Lewis stated as
follows:

I thought a lot about Representative Butler’s concerns from
yesterday. And, while it may take a little more time to look at
incumbents that are inadvertently paired, I think we will save that
time by adopting the criteria that Representative Harrison brought
up. So, I would, also, propose that we use the Chen Maps Set 1
instead of Set 2.
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Tr. H. Redist Comm. Sept. 11, 2019 at 3:12-18. He also stated that his concession on this and
other points was that he became convinced they were “really good consensus ideas that could move
us forward in a fast and fair way.” Id. at 2:7-8.

And Rep. Lewis was right. The Committee unanimously adopted Chen set 1 and approx(fed
the base-map approach as described by Rep. Reives. Tr. H. Redist Comm. Sept. 11, 2019 at 17:3—
22. That is called compromise, and it happens in the legislature every day. The Court should
applaud it, not penalize it. |

Plaintiffs could hardly be more off base, then, in alleging that the choice of Chen set 1 was
a malicious conspiracy of Legislativé Defendants and their counsel. Legislative Defendants and
their counsel flatly deny it. Plaintiffs have zero evidence—none—to support their absurd yiew.
And their recklessness in leveling it is only unscored by the fact that—in public, before Plaintiffs’
very eyes—Democratic members successfully lobbied for set 1.

Plaintiffs’ other arguments fall flat. Their assertion (at 3) that House set 1 is better than set
2 for Republicans, even if true, only proves that the members were not behaving politically.*
Republican members wanted set 2 and Democratic members set 1. In Plaintiffs’ view, both sides
were advocating against their political interests. This disproves their unsupported conspiracy
theory that legislators relied on partisan data.

Further, Plaintiffs do not assert that the all-important choice of which configuration to use

had any partisan basis. Nor could they. The Committee chose Dr. Chen’s ranking system and used

the State Lottery Commission’s personnel to pick the specific groupings adopted. So whatever

* Moreover, it is unclear whether Plaintiffs are even right that set 1 was the more Republican-
friendly set. They cite (at 3) to Dr. Chen’s report, PTX1, page 27, but that page does not give
partisan data for county groupings, and the House Committee was working at the grouping level,
not the map-wide level.
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benefit might in theory inhere in the choice of set 1 or set 2 was offset by the random draw, which
could involve any Chen map.

Plaintiffs also complain that the choice of Chen set 1 was not made in public, and that the
persons involved were not disclosed. But, in fact, it was made in public, in the process described
above, and the persons involved in the decision were the Committee members'who debated and
eventually approved the process.’ Plaintiffs.’ premise that there simply must be more than meets
the eye is wrong. Like the Senate, the House made its choices in a public way after public debate.

2. No Expert of the House or Senate Was Involved in the Map-Drawing
Process

Plaintiffs’ objection to the use of two experts, Dr. Thorton and Clark Bensen, to
authenticate Dr. Chen’s submission to the legislature is baffling. These experts performed a single
task that Was not part of the map-drawing process and was disclosed to Plaintiffs’ counsel, and
they approved. It was discussed at the Committee in public, and it resulted in no change of position
on any issue, since the experts simply confirmed that Dr. Chen provided the correct information.

All of this arose from a simple problem that warranted a simple solution. When the House
and Senate Committees chose to work off maps from Dr. Chen, the Committees needed Dr. Chen’s
data to conduct the act of picking simulated county groupings. To that end, Plaintiffs’ counsel
provided the data they believed the General Assenibly should use, but the data needed to be
verified as being the authentic data presented to the Court at the liability phase. Needless to say,
the Committees were justified in not relying, without independent vetting, on the represeﬁtations

of an adverse lawyer and expert.

5 This objection, again, raises the problem identified above (see supra note 2) that ideas happen in
private before they are communicated in public. What matters for present purposes is that the
“process” of legislative review and approval all occurred, without exception, in public.
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So, to solve the problem, and consistent with the representation of Stanton Jones, counsel
to Plaintiffs, that confirming the accuracy of the data by Legislative Defendants’ experts would
not violate the Court order, Legislative Defendants’ counsel forwarded the data to Thornton and
Bensen for authentication. Moreover, Rep. Lewis stated in public in the Committee hearing that
this process was occurring, and no objection was lodged—indeed, no question was even asked. Tr.
Redist. Comm., Sept. 9, 2019 at 4:9-5:14 (“| TThe defendants’ counsel have asked for a chance to
review this and make sure, indeed, that this is the same information that was before the Court
because that’s what this committee has elected to consider.”). Plaintiffs’ counsel were in the room
when Rep. Lewis made this repreéentation and raised no objection. A similar announcement was
made by Senator Hise in public committee, and no objections were lodged. Tr. S. Redist. Comm.
Sept. 10,2019 at 50:10-15 (“We as Chairs are having outside counsel look at the data to verify the
data is what it claims to be. Assuming there are no issues with that, I think we will—I think it’s
prudent to proceed as if it is.”).

Since Legislative Defendants’ counsel lack the skill to vet the data, Legislative Defendants
asked Mr. Bensen and Dr. Thornton to do so. These experts, in turn, reviewed the data and
informed counsel for Legislative Defendants that it indeed matched the data presented at the
liability phase and that nothing more need be done. That was the full extent of their involvement.
Affidavit of Bensen® 9 6, 18-19; Affidavit of Thornton’ §§ 2—7. They did the same analysis for
both the House and Senate, as Legislative Defendants’ Sept. 23 filing disclosed (at 27), the only
difference between the chambers was the timing of the adoption of the base map in comparison to

the timing of the completion of the expert analysis. Tr. S. Redist. Comm. Sept. 10, 2019 at 49:19-

6 The Affidavit of Mr. Clark Bensen is attached hereto as Exhibit 1.

7 The Affidavit of Dr. Janet Thornton is attached hereto as Exhibit 2.
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24, Chairman Newton (“[F]or the purposes of your work to choose the base map, let’s assume that
the data is accurate and uncorrupted. Let’s go on with that work. During this process if we find
that the data is corrupt, then we’ll have to drop that.”).

| None of Plaintiffs’ objections to this involvement hold water.

First, the Court’s decree does not prevent it. The Court’s order requires approval of agents
_only to the extent they will “assist in the map-drawing process.” Court’s Decree § 9. Mr.’ Bensen
and Dr. Thornton did not assist in the map-drawing process. They identified no lines or
configurations that might be drawn or map that might be picked or even a method of redistricting
that might be used. All they did was review whether the data was the same data produced at the
liability phase simply because it was not submitted to the Committee in the same format that it
was submittgd to the Court during the liability phase. This had no more impact on the map-drawing
process than did the role of whoever at the State Lottery Commission ensured that the lottery
equipment was compliant with best practices to effectuate a ra.nciom draw or whoever at IBM
ensured that the computers eventually used were functional. Most importantly, these experts
reviewed no political data, gave no advice of any kind, and had no communication with any
legislator. Aff. of Bensen [18; Aff. of Thornton at 7. They simply received instructions from
Legislative Defendants® counsel on ensuring authenticity and relayed their view that the data was
eiuthentic.

Second, Plaintiffs object to Mr. Bensen’s experience in giving political advice in
redistricting. But this is irrelevant where, as here, Mr. Bensen did not draw on that experience for
the simple task he performed. Aff. of Bensen 94 20-23. By the same token, various lawyers for
Legislative Defendants have experience in, among other things, employment, tax, bankruptcy, and

federal administrative-procedure law. But they did not practice that type of law here. Whatever

10
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Mr. Bensen might be able to do is irrelevant; what he did here was simply check Dr. Chen’s

production.

Third, Plaintiffs observe that it took two days for this to occur, but that was simply the
result of Dr.} Chen’s having scrambled the order of maps in his simulation sets—apparently at
Plaintiffs’ counsels’ request. Although Plaintiffs are correct (at 4) that there are ways to match the
renumbered maps to the liability-phase maps%and, indeed, they describe precisely what Mr.
Bensen and Dr. Thornton did—they are wrong in implying that this can be done instantanéously.
The process takes time. Moreover, Dr. Thornton and Mr. Bensen §vere not anticipating work on
this matter at the time and were not immediately available to begin. Aff. of Bensen § 7; Aff. of
Thomnton § 2.

Besides, the delay in the House Committee at this time was due in part to a highly
contentioué budget battle playing out as the redistricting process unfolded. Time was taken out of

Committee hearings, not to await the experts’ vetting, but to handle one of the most hotly contested

legislative matters in over a decade.®

8 Finally, the use of these experts for this reason would not be an independent basis to strike down
the plan. The Court lacks jurisdiction to police the General Assembly’s internal affairs, absent a
violation of law. Again and again, courts have held that judicial efforts to control the internal
processes of legislatures present non-justiciable questions that, if entertained, would violation of
separation-of-powers doctrine. See, e.g., Abood v. League of Women Voters of Alaska, 743 P.2d
333, 336 (Alaska 1987); Moffitt v. Willis, 459 So. 2d 1018, 1021 (Fla. 1984); Baines v. New
Hampshire Sen. Pres., 876 A.2d 768, 776 (N.H. 2005); State ex rel. La Follette v. Stitt, 114 Wis.2d
358,338 N.W.2d 684, 686—87 (Wis. 1983); Bd. of Trustees of Jud. Form Ret. System v. Atty. Gen.
of Com., 132 S.W.3d 770, 77677 (Ky. 2003). The Court’s prerogative to assess whether the
product of legislative process complies with the State Constitution does not entail the right to
control the legislative process itself. The General Assembly is not a second-class constitutional
citizen; it is co-equal with the State Supreme Court. Because the Constitution does not restrict the
General Assembly’s ability to hire agents to assist it in the redistricting process, there is no basis
for the Court to strike down legislation on this basis. The General Assembly has made every effort
to comply with the Court’s decree for the purpose of proving beyond doubt that its end product is
compliant with the new legal theory this Court has identified. But, if the Court disagrees, the

11



App. 44

3. The General Assembly Did Not Use Political Data

Plaintiffs have attacked the integrity of Legislative Defendants and the redistricting process
because of data transferred to Central Staff members and members of General Assembly by
Legislative Defendants’ counsel. Plaintiffs contend that Legislative Defendants intentionally
flouted the directive of the Court because the transmitted data included political information used
by Dr. Chen. But after Plaintiffs objected to this transmission, Legislative Defendants investigated
Plaintiffs’ objections, and cancelled the link that included any such data. Plaintiffs have offered no
evidence (and there is none) that any of the Central Staff or Republican members reviewed this
information or that Republican members had the expertise to derive political information”from the
data. Plaintiffs’ argument is without any substantive foundation and is made only to distract the
Court from the reality that their objections are meritless.

The data in question came from Dr. Chen and was produced with his April 8t expert report.
This material was forwarded by Legislaﬁve Defendants’ counsel only after they recéived an email
from Plaintiffs’ counsel, Stanton Jones, on September 9, 2019. More specifically, in this email Mr.
Jones stated “plaintiffs will send the requested data tonight.” Mr. Jones’ sent his email to
Republican and Democratic members of the General Assembly, members of Central Staff, and
several of the Legislative Defendants’ attorneys. Mr. Jones’ email was in response to a request by
staff at the General Assembly, who had been instructed to contact counsel for both the Legislative
Defendants and Plaintiffs to obtain the Chen data. The Committees needed the data in order to use
Dr. Chen’s randomly drawn maps. It was, therefore, Legislative Defendants’ understanding that

the “requested data” included all of the information provided by Dr. Chen with his opening repot.

General Assembly does not concede that there is any basis for the Court to strike down legislation
duly enacted by the General Assembly.

12
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Because Legislative Defe_ndants understood that Plaintiffs’ counsel would be sending all
of the_ Chen data to everyone copied on Mr. Jones’ email, Legislative Defendants transmitted an
email stating their counsel would also send the Chen data to the persons listed on Mr. Jones’ email.
They allso asked that Plaintiffs copy everyone on what was eventually transmitted by them.
Legislative Defendants believed that sending the Chen data they received with Chen’s original
report was neéessary for the staff to be able to confirm that any data eventually forwarded by Mr.
Jones was identical and not new data generated by Dr. Chen. Time was of the essence given the
timeframe ordered by the Court to complete redistricting. Because counsel for Legislative
Defendants received no objections from Plaintiffs to theif email stating they would forward the
Chen data, Legislative Defendants’ counsel then sent the Chen data. In order to be transparent,
counsel for Legislative Defendants indicatéd that the data provided was the data received with Dr.
Chen’s original report. |

Counsel for Legislative Defendants sent the entire set of Chen data because (1) they
understood that Plaintiffs would be doing the same; (2) the Central Staff needed Chen’s original
data to confirm that the data sent by Plaintiffs and Legislative Defendants matched; and (3) they
wanted to avoid accusations that Legislative Defendants cherry picked from the Chen data and
only sent information favorable to Legislative Defendants.

Plaintiffs objected to the transmission on September 9™ at 4:45 PM. Upon receipt of this
objection, counsel for Legislative Defendants investigated the claim. Legislative Defendants’
investigation into the matter revealed that the first download was not attempted until nearly half
an hour later. In order to avoid further controversy, Legislative D_efendants’ counsel terminated
the link within approximately an hour after receipt of Plaintiffs’ objection. Legislative Defendants

“confirmed that the link was terminated in a communication to Plaintiffs’ counsel later that evening

13
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at 7:09 P.M. No member of Central Staff (the persons who drew the maps) completed the
download.

Because the Plaintiffs only attack the House, it is worth noting that only the offices for two
House Members completed the download. One was a staff member in Democratic Rep. Pricey
Harrison’s office.. At a minimum, Rep. Harrison and her staff certainly did not conspire with
Republican members of the committee, and there is no evidence of a successful attempt on her or
her office to inject partiéan changes into the maps. The other is Rep. Torbett’s Legislative
Assistant, Mrs. Torbett, who began the download as part of her ordinary duties of saving committee
documents for Rep. Torbett. However, it appears Mrs. Torbett never even opened the zip-file. Rep.
Torbett never reviewed its contents. Neither Rep. nor Mrs. Torbett shared or discussed the contents
of the data with any other House members, members of outside counsel, experts, or staff during
the course of the two-week remedial period. It was certainly not used in the only district Rep.
Torbett was directly involved in working on, the single unpairing in Gaston and Cleveland
Counties, which passed unanimously. The complex files are entirely unusable for a non-expert in
political data analysis. No other person connected to the House downloaded the data—no member,
committee staff member, central staff member, or legislative office staff member. Legislative
Defendants categorically deny that the virtually-unusable data in these files influenced the
redistricting process at any point.

There is simply no evidence that the persons responsible for drawing the maps, Central

Staff, or any Republican member ever considered any political data or even knew how to locate or

14
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use the political information buried somewhere within the thirteen plus gigabytes of Chen
information included in the transmission made by Legislative Defendants’ counsel.

Much more concerning is the constant attempt by Plaintiffs’ counsel and experts to advise
Democratic members during the process of changing the remedial maps. They repeatedly
conferred with Democratic legislators throughout the process, with open computer screens and
map drawing experts. At one point, Chairman Lewis had to warn the committee Democrats of this
constant strategizing with plaintiffs’ counsel.

B. Departures From the Base Map Are Compliant With Law

Plaintiffs lodge two types of objections to the House’s departures from the base maps.
They, first, object to the procedure used. They, second, object to the resulting districts. Both sets
of objections should be rejected.

1. The Court Should Reject Plaintiffs’ Procedural Objections

Plaintiffs’ scattershot objections to the process of unpairing incumbents fails.

a. Their objection (at 11-12) that the “entire approach to incumbency protection...was
unreasonable” asks too much of court intervention in the legislative process. It is true that the
House could have chosen a different path, but it does not follow that different was legally required.
As noted, the choice of Chen set 1 was selected because it earned the trust of Democratic members
who proposed it. Tr. H. Redist. Comm. Sept. 11, 2019 at 2:5-3:18. Any suggestion that the House
was required to start from set 2 simply because the Senate did is self-evidently wrong. The House
is allowed to strike a different compromise.

Equally wrong is Plaintiffs’ position (at 11) that the House was legally obligated to “ask{]
Dr. Chen to run a new version of his Simulation Set 2 that avoided pairing the current incumbents.”
Even if that option was available, the House was not obligated to use it. One very good reason not

to use it was that Dr. Chen’s liability-phase maps were the ones subject to adversarial proceedings
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and court reviexx}. Using a set presented at that stage allowed the House (and the Senate) to utilize
Chen maps without extensive expert review. As described, the eiperts simply needed to ensure
that the maps were the same as those presentéd in court. Plaintiffs’ objection to even that limited
role only underscores the wisdom of not going back for further expert work. And the implication
of Plaintiffs’ theory is that the House was legally obligated to place blind trust in an adverse
expert—to trust, inter alia, that he did not change his algorithm or otherwise try to ac;hieve his
own partisan ends. The Court’s judgment reaffirms that the General Assembly has the right to
redistrict, and it was not required to delegate that role to Dr. Chen.

b. Plaintiffs’ assertion (at 11-12) that the Houée process “opened the door to partisan
manipulation” ignores the many safeguards against precisely that. Every line was drawn in public.
The lines were, by and large, implemented by non-partisan Central Staff members whose neutrality
Plaintiffs do not attack. Bipartisan teams of legislators supervised the line drawing. With two
exceptions, the Committee unanimously adopted the alterations, and Plaintiffs do not challenge
one of these two groupings. Since the House complied with the Court’s safeguards, Plaintiffs’
cannot be heard to propose the additional requirement of choosing one of two equally ﬁon—paﬁisan
Chen simulation sets.

Equally important—and equally ignored in Plaintiffs’ objections—is the independent
requirement the House Committee unanimously adopted that alterations be restricted to the
minimum amount of changes to the specific districts affected by an incumbency pairing. Tr. H.
Redist. Comm., Sept. 12, 2019, at 12:25-16:4, 43:7-12. So, for example, if two incumbents were
paired in one district, a second adjacent district was left unrepresented, and a third adjacent district
had a single incumbent, the Comumittee’s rules required that only the first two districts, and not the

third, be changed. Id.; see also, Tr. H. Redist. Comm., Sept. 12, 2019, at 8:11-17, 12:4-7. The
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approach ensured that the incumbency-protection efforts remained “reasonable.” Court’s Decree
9 S(g). The process did not, because it could not, turn into a freewheeling prerogative to redraw
groupings. In fact, Dr. Chen’s “set 3” does not adhere to this rule, claiming a licen/se to redraw
entire groupings, so the House gave itself far less discretion than Dr. Chen gave his set 3 algorithm.

c. Plaintiffs’ assertion that the House “improperly sought to preserve ‘communities of
interest>” actually describes a consideration used by the Senate in at least one county grouping
process Plaintiffs do not challenge. Whereas the House “adopted a general approach of altering
the base map only to unpair incumbents drawn into the same districts,” Sept. 23 Filing at 16, the
Senate allowed itself more discretion to, for example, allow Sen. Blue “to keep whole a community
that Sen. Blue had represented for decades,” Id. at 22. As described above, the House’s ability/"[o
protect communities of interest was severely restricted because it could only change unrepresented
districts and those with two or more members.

«

Tellingly, Plaintiffs rely (at 12) on a Senate hearing transcript for their view that the House
improperly protected commupities of interest. A Senate hearing is a dubious source of information
on the House, whose members were not all present and unable to object to representations they.
might dispute.

Indeed, the transcript says more of Democratic Senators’ concern for protecting
communities of interest than anything else. In the exchange Plaintiffs’ cite, Democratic Sen.
McKissick raised the concern that the House might not have tried to protect communities of
interest, Tr. S. Redist. Comm., Sept. 17, 2019 at 17:6-10, and Rep. Hall simply responded that the

“members worked that out in what I believe to be a bipartisan and of course nonpartisan manner

in coming to a consensus,” Id. at 17:25-18:6. Sen. McKissick then commended the House on
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“really examining closely communities of interest” (which was not quite what Rep. Hall stated),
which he called an “important[]” goal (which Rep. Hall also did not state). /d. at 18:14-19:5.

In other words, the a Senator valued communities of interest, and Rep. Hall, in selling the
plan to the Senate, was not inclined to completely disclaim that goal. Plaintiffs’ demand that the
House be penalized for the Senate’s priorities is inexplicable. As their silence on the Senate
concedes, neither chamber should be penalized: communitiesA of interest, recognized on a non-
partisan basis, are fair consideratiéns and not prohibitéd by law or the Court’s order.

d. Plaintiffs are simply wrong (at 13) that the House “entirely ignored compactness in
protecting incumbents.” First, the Committee began from Chen simulations that qualified as
among the top five scoring for their respective groupings, based on Df. Chen’s compactness
formula and séoring mechanism. The compactness scores of all districts are above the threshold
.set in the criteria. See Court’s Decree 9 5(d); see also, Cromartie v. Hunt, 133 F. Supp. 2d 407,
415-1 6, (E.D.N;C. 2000).° And any drop in compactness score (as compared to the base niap) is
due, not to partisan intent, but to the severe restrictions the House imposed. By allowing only
districts with zero or multiple incumbents—but not districts with one incumbent—to be redrawn,
the House created -an extremely limited number options for unpairing inplimbents. It mighf have
been possible to create more compact districts by altering more of the groupings (or by dividing
more cities or VIDs), but any subordination of compactness was to the equally valid goal of

ensuring that mcumbéncy~protection efforts were “reasonable.” Court’s Decree  5(g).!°

9 Compactness reports have already been previously submitted to the Court. However, the
compactness report at issue here can also be found at
https://webservices.ncleg.net/ViewBillDocument/2019/6556/0/HB%201020,%202nd%2 0Edition
%20-%20Measures%200f%20Compactness%20Report

10 In any case, any difference between compactness scores discussed by Dr. Chen are less than
slight. See Affidavit of Dr. Thomas Brunell 2-6, attached hereto as Exhibit 3. Moreover, Chen’s
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Plaintiffs do not show otherwise. Their assertion (at 13) that compactness levels of the
redrawn districts are of lower than in Chén sets 1 and 2 fails for reasons stated above: Chen sets 1
and 2 did not freeze into place the districts in the base-map configurations with one incumbent and
change only the districts with zero or many incumbents. Thus, they do not follow the House’s
approach to ensuring reasonable incumbency protection. Dr. Chen’s comparison counts as partisan
the entirely non-partisan goal, adopted at Democratic request, of restricting alterations from the
base map to districts where it was essential for the incumbency-protection purpose.

Moreover, as the remedial report of Dr. Brunell shows, Plaintiffs’ criticism, even taken at
face value, is over remarkably minor differences. Aff. of Brunell § 2-6. The districts are more
compact than both the 2011 and the 2017 plans. Id.

2. The Court Should Reject Plaintiffs’ Objections to Five House Groupings

The defects in Plaintiffs’ positibn become even more apparent when applied to the five
groupings they choose for their “focué.” Pls’ Br. 16. Four of the five groupings were adopted by
unanimous Committee votes, and those four were also adopted by a bipartisan, supermajority vote
of the entire North Carolina House. Plaintiffs misstate the record in asserting that the entire plan
passed “on straight party-line votes.” Pls” Br. 7. To the contrary, the House utilized a procedure,
originally suggested by Democratic Rep. Hawkins, whereby the Pender-Columbus grouping was
separated from the others and voted on separately. That grouping passed on a party-line vote; the
others paséed on a bi-partisan supermajority vote of 68 to 42 with nearly twenty percent of present

Democrats voting in favor.!! Tr. H. Floor, Sept. 13, 2019, Vol. II at 591:1-12. Thus, only one

focus on slight differences in compactness scores completely ignores the marked improvement for
all of these districts regarding divided VID’s and cities. Id. at §§9-10

1 Democrat, R. Smith did not vote. Five other Democrats had excused absences. See
https://www.ncleg.gov/Legislation/Votes/RollCallVoteTranscript/2019/H/816
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grouping even caused political controversy, yet Plaintiffs demand Court intrusion into five. That
does not “limit the scope of relief,” Pls’ Br. 16, but unnecessarily expands it where the Court
should decline any “relief” at all.

a. Brunswick-New Hanover

Plaintiffs object to the Brunswick-New Hanover grouping, even though they concede it is
100% drawn by Dr. Chen’s computer. No changes were made to the base map. By definition, the
Chen grouping complies with the criteria. The Committee unanimously adopted the grouping. That
should end the matter. Yet Plaintiffs demand—in a curious twist for self-professed redistricting
reform advocates—that the General Assembly protect the incumbency of someone who does not
intend to seek reelection to the North Carolina House.

Plaintiffs’ objection to the House’s choice not to change the district to unpair
Representatives Holly Grange and Ted Davis is meritless. Rep. Grange announced her intent to
run in the upcoming gubernatorial race several months ago'2, and North Carolina law prohibits her
from simultaneously seeking reelection to the House. Plaintiffs’ assertion (at 39) that not
protecting a member not seeking to run failed to protect incumbents “even handedly” ignores that
the public-policy purpose of incumbency protection is to protect the incumbent’s relation to a
constituency, not to protect a random dot on a map. There was no point in seeking to protect Rep.
Grange after she chose to pursue higher office; she was, in effect, no longer an incumbent. This
exact point was made by Democrat Rep. Butler, who interrupted the readings of incumbency
pairings in the September 12th House Committee Meeting to point out that Representative Grange
had announced another candidacy, thus there was “probably not a double- bunk.” Tr. H. Redist

Comm. Sept. 12,2019 at 11:2—-17.

12 In fact, Rep. Grange’s decision to enter the 2020 North Carolina governor’s race was widely
reported. See https://www.apnews.com/862e81c613474cabab423499ebaZa5aa
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Nor was this choice unusual: the Senate did exactly the same thing. When Republican
Senator Alexander announced his intent not to run again, the remaining exclusively Democratic
senatorial incumbents in Wake County redrew the districts to better preserve communities of
interest without the burden of preserving his seat. Sept. 23 Filing at 22. Plaintiffs do not object to
this choice in the Senate, presumably because objecting to the choice not to protect a retiring
incumbent would be nonsensical. So is their objection here.

Undeterred, Plaintiffs invent a preposterous scenario in which (they say) outside counsel
and experts told a sitting legislator to retire to help Republicans—and she obeyed. This is so
outlandish as to hardly merit a response, but Legislative Defendants have no choice but do so under
these seemingly unreal circumstances.

For starters, outside counsel deny this allegation absolutely and unequivocally. Legislative
Defendants’ outside counsel had no contact with Rep. Grange in connection with the redistricting.
No one made any assessment of the partisan composition of her district and grouping, and gave no
political advice regarding it.

Next, Plaintiffs’ argument is implausible. The idea that agents of the legislature could
demand the retirement of a member is so beyond the realm of ordinary experience that Plaintiffs
should be required to present real evidence before lodging such an allegation.!? Rep. Grange’s
candidacy for Governor had been announced for months. Suffice it to say that elected
representatives, almost by definition, have attained a cértain level of self-confidence so as not to

be ordered around by persons that the legislature is free to fire at will.

13 Plaintiffs’ willingness to make these accusations based on bald speculation does not help the
standards of civility and decency in practice at the bar before this Court.
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For another thing, Legislative Defendants’ lawyers have no ability to know that a randomly
drawn Chen map (i.e., the base map) is more politically advantageous to Republicans than a
hypothetical map redrawn to protect Rep. Grange’s non-existent incumbency interest. Chen set 3
did not exist at the time of the redistricting, Dr. Chen is Plaintiffs’ expert, Legislative Defendants
have no simulation expert, and Plaintiffs’ counsel seem to have a highly exaggerated view of
Législative Defendants’ lawyers’ abilﬁy to interpret partisan data and predict election results.
Moreover, as noted above, no political consultants or experts were engaged at the remedial phase
to do anything of the sort.

Far more plausible than Plaintiffs’ black-helicopter theory is the truth: Rep. Grange can be
seen on video entering the committee room only affer Chairman Lewis announced that only
incumbents who intended to run again would be uni)aired. Tr. H. Redist Comm. Sept. 12, 2019 at
11:13-22. Democratic members discussed whether Reps. Grange and Davis’s pairing even
constituted a double-bunking given that Rep. Grange had announced her candidacy for another
office. See Tr. H. Redist Comm. Sept. 12,2019 at 11:2—-17. Rep. Grange then enters the committee
room in time for the discussion about this county grouping to begin. Id. at 37:18-25. Having not
heard the incumbency-protection explanation of Rep. Lewis, Rep. Butler, and others—i.e., that it
should be used only for members who were running again—and being under the mistaken
impression that the committee was utilizing the Chen set 2 that incorporated incumbency in her
county grouping from 2011, Rep. Grange asserts that her incumbency should be considered but
does not commit to running again for her House seat—in fact, she states that she is an announced
candidate for higher office. Id. at 37:2-23. Reps. Grange and Davis begin disputing how to redraw
a county grouping that, ﬁnder the committee’s criteria, could not have been redrawn at all. Id. at

37:18-25.
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Members of the House pulled her aside to discuss whether she could commit to running
again for the House given the Committee’s criteria. The House, after all, expressed a policy of
narrowly tailoring departures from the base map. So, without a good reason to manually adjust

- districts, it was fair for Rep. Grange’s colleagues to ask her about her intentions to seek reelection.
(One would think Plaintiffs would approve, given their distaste for even small manual line
adjustments.) Once the criteria was explained to her, Rep. Grange withdrew her request to be
unpaired. Tr. H. Floor., Sept. 13, 2019, Vol. II at 560:15-561:5. She is currently running a very
active campaign in pursuit of the Republican gubernatorial nomination and has not asserted any
interest in returning to her House seat.

The idea that this was coordinated with Rep. Davis is also patently absurd. Legislative
Defendants’ outside counsel and experts had no contact with Rep. Davis at all during the process.
Again, Legislative Defendants and their agents flatly deny discussing or even knowing the partisan
implications of the Chen base map with Rep. Davis. Nor was this an attempt to preserve the “core”
of his old seat. It could not possibly have been so because Dr. Chen’s algorithm did not preserve
cores; by definition, the base map does not do so. Predictably, a mere visual inspection reveals that
the districts in this grouping are nothing alike from their old version. Rep. Davis’s seat sheds all
of the southern portions of Wilmington and the southern beach communities of New Hanover
County for an entirely new, compact seat based entirely in the northeastern corner of the county.
One significant purpose of using Dr. Chen’s maps was to achieve this goal of avoiding core
retention.

Likewise, Plaintiffs’ demand that discussions about Rep. Grange’s career choices occur in

public—even though this was not directly part of the remedial process, fairly understood—is
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unrealistic. There comes a point at which judicial involvement in the political thicket should be
too much by anyone’s standard, and this is clearly that point.

Rep. Grange’s mere reference to the Covington litigation—where a federal district court
held that, “as a factual matter, the General Assembly did not need to draw the district to protect
Representative Bell” because he announced his retirement, Covington v. North Carolina, 283 F.
Supp. 3& 410, 441 n.7 (M.D.N.C. 2018), is also not nefarious. Rep. Grange, in addition to being a
West Point graduate, veteran, and successful businesswoman, has a law degree and has practiced
law, although she does not practice in the state of North Carolina. The fact that Rep. Grange was
able to cite this precedent and apply it to her particular incident merely shows that, as an attorney
herself, she understands the importance of complying with applicable law.

Even setting aside that Chen’s set 3 maps for this group are based on the false premise that
Rep. Grange is running for re-election, Dr. Chen’s purpvorted showing that a grouping 100% drawn
by Dr. Chen’s computer is @z outlier only proves how flawed Dr. Chen’s analysis is. See Pls’ Br.
at 37-38. The grouping cannot bé an outlier because it is one of the maps Dr. Chen previously
simulated and, by consequence, defined the very céncept of what constituted an outliér at the
liability phase.!# That Dr. Chen has now purported to find 4is own map an outlier proves only that,
at will, Dr. Chen can make an outlier of anything. To the extent the Court adopts his findings with
no adversarial process (and, indeed, no ability of Legislative Defendants to run simulations, since
only a few people in the world have that skill) it makes itself beholden to whatever result Dr. Chen
desires. Here, that means a Chen map, drawn with no partisan intent, is an outlier as compared to

another-Chen map, drawn with no partisan intent.

14 This is discussed at Legislative Defendants’ post-trial brief (at 31-35). Needless to say, the very
flaws that brief discusses have been revealed in the remedial process, and this is the latest example.
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That aside, the Court can see the problem with Chen set 3 here as elsewhere. His
simulations (at Pls’ Br. 38) redraw every district in the grouping, giving Chen leeway to redraw
"HD17, HD18, HD19, and HD20. But if Rep. Grange was planning on running and the House had
chosen to redraw the grouping it would only have redrawn HDZO (where Reps. Grange and Davis
were paired) and HD19, the empty district. HD17 and HD18 were off limits because they were
occupied by Reps. Iler and Butler, respectively. Dr. Chen cannot prove anything about partisan
motive because he assumes a far broader range of leeway than the House committee gave it;elf—
not to mention that all of set 3 maps purposefully unpair an announced gubernatorial candidate.
Finally, Dr. Chen reports that he drew 1000 simulated maps for Brunswick- New Hanover
in Set 3. In truth, there are only 36 unique maps in Chen’s set 3 for this county group. (Aff. of Dr.
Janet Thornton §9) Moreover, Dr. Chen performs a statewide comparison of predicted House seats
under HB1020 version of his simulated plans, he does not conduct such a comparison of the
challenged groups to the corresponding groups from his simulations. Perhaps this is because 99%
of Chen’s simulations for this group result in three Republican districts and one Democratic
districts, the exact number he predicts for the enacted version of this group. (Thomton Aff. Fig
4).° |
In short, a grouping drawn by Dr. Chen is not an outlier, complies with the criteria, and

was a valid option for the House to select.

15 Dr. Chen’s statewide analyses have little value because the General Assembly was not directed
to redraw for the entire state, but instead, only the 14 county groups identified by the Court. In any
case, Dr. Chen’s prediction of 44 Democratic seats under HB 1020 conflict with the 49 seats
predicted under the same plan by noted Plaintiffs’ expert Nicholas Stephanopoulos and
Defendants’ expert Dr. Brunell. (Aff. of Brunell. §7)
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b. Guilford _

Plaintiffs’ objections to the Guilford grouping hardly fare better. Whereas they complain
that the House changed the base map for Cleveland-Gaston and Columbus-Pender foo much, here
they complain that the House changed the base map too minimally. Incredibly, Plaintiffs complain
that a bipartisan group of legislators supervised the shifting of a single VID in Guilford County -
that (Plaintiffs also concede) contained a paired member. Pls’ Br. at 41-42. See also Tr. H. Redist
Comm. Sept. 12, 2019 at 99:19-100:16. But what could be more tailored than shifting one VID
containing an incumbent from one district to the next? Erika Churchill of non-partisan Central
Staff confirmed on the record that this was the most expedient way to correct the grouping. (Tr.
H. Redist. Comm. Sept. 12, 2019 at 100:12-16. Besides, Plaintiffs concede that the district is not
an outlier, even by their flawed approach. So whatever concerns Plaintiffs have about miniscule
compactness differences are irrelevant; this is a partisan-gerrymandering case, not an abstract
compactness case. Thus, the compactness scores are not significant independent of partisan motive
and impact.

The Committee adopted the grouping unanimously. Tr. H. Redist Comm. Sept. 12, 2019
at 99:16-101:1 No Republican or Democratic member discussed the grouping on the floor or in
committee in a negative light after one of the fastest and easiest county grouping exercises the
committee undertook. See Tr. H. Redist. Comm. Sept 12, 2019 at 100:17-21. That should fesolve
the matter.

In truth, Plaintiffs’ objection is not to that one shift but to Dr. Chen’s base map, which they

complain is very similar to the enacted version of HD58.!¢ Pls’ Br. at 41. This is hardly surprising,

16 Although the 86% similarity score counts the one VTD shifted, that single VID does not appear
to move the needle in the overall similarity of the districts; the complaint would seem to be the
same with or without the shift.
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however, since, HD58 is surrounded by districts on three sides that were redrawn in the Covington
case. Further, analysis by Dr. Thornton reveals that due to the frozen districts, there were only 19
unique maps for Guilford County to pick from. See Aff. of Thornton at 9!7. Nor can Plaintiffs
credibly call the base map partisan when it is overwhelmingly the work of Dr. Chen.

The problem here is, as Legislative Defendants said in their post-trial brief (at 3.3), that
Plaintiffs’ experts were measuring “minor” differences as “stark.” Here, it is now épparent that
this was correct: because three surrounding districts in Guilford were frozen by the court’s 6rder
and Chen’s own simulations, a Chen map had enormous overlap with HD58, even though Dr.
Chen concluded that HD58 was an “outlier”—indeed that zero of his simulated maps were as
Republican friendly. See PTX1 at 106 (identifying HD58 as to the right of every simulated version
of the district). Now, at the remedial phase, Plaintiffs complain that the Chen map is too much like
the enacted map, but they cannot seriously contend that it is not lawful under the Court’s order,
which treated the Chen maps as a valid, non-partisan base line. In any event, the Plaintiffs’ own
maps show that that HDS9, the allegedly outlying Republican-friendly seat in the 2017 plan, had
substantial changes made to it in the 2019 remedial plan. No longer does the district strétch to take
in rural, Republican-friendly precincts in Southern Guilford County that split High Point and
Jamestown. Instead, more rural areas are added to the two other seats surrounding it, those
municipal splits are eliminated, and HD 59 picks up deep-blue territory on the edges of

Greensboro. None of this was intentional-it was simply the work of Dr. Chen’s algorithm.

17 This reality, not disclosed by Dr. Chen, shows that there are few options for revising the
remaining three districts in Guilford County when the other three districts are frozen. Chen’s
core analysis testimony could only be potentially useful if he had provided the same analysis for
his other unique maps for this group.
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¢. Cleveland-Gaston

Yet another grouping Plaintiffs challenge even though it received unanimous Committee
support is the Cleveland-Gaston configuration. (Tr. H. Redist Comm. Sept. 12, 2019 at 56:7-22).
As noted, their reliance on Chen set 3 is misplaced because it redraws all four districts where the
Committee viewed changes to HD110 (Chen HDI111) and HD108 as the only allowable
maneuvers.'® This presented the committee with difficult choices—how to manage splits of
Gastonia to a reasonable level while not splitting the many smaller municipalities that are in
northern and western Gaston County. Ultimately, the effort was successful, as High Shoals,
Bessemer City, Stanley, Dallas, Ranlo, and other smaller cities were not split at all. In fact, not one
additional municipality was split during the unpairing process. The only other feasible option
would have been to place Rep. Hastings in the empty district by splitting Cherryville and at least
one VTD, leaving Rep. Torbett representing an elongated, barely contiguous seat that split

additional municipalities.

18 The districts were renumbered between the base map and enacted plan. The districts changed
under the base map numbering were HD111 and HD108.
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Chen House Base Map Districts for Cleveland and Gaston Counties
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Thus, while they criticize the configuration, they have provided no alternative that

complies with the Committee’s rule on incumbency protection. There appears to be no way to

bring one incumbent into HD108 without either creating a non-contiguous district or making
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alterations to a district with a single incumbent. See Pls’ Br. 30. The effort gained the support of
the Democratic member of the committee present for the redrawing, and Plaintiffs can poinf to no
evidence of partisan intent.

Moreover, even assuming the validity of set 3, it is hard to see what incentive there would
be to gerrymander these districts, when Dr. Chen’s chart shows that all are heavily Republican in
all events. Pls® Br. 32.1° And the most Democratic of the four—in fact a district more Democratic
than 93.3% of Dr. Chen’s simulation sets, HD111, belongs to the Republican Speaker of the North
Carolina House of Representatives, Tim Moore. Pls’ Br. 32. That district and HD109 were entirely
unchanged from the Chen base map.

Changes were executed by Central Staff Member Erika Churchill, a respected member of
the non-partisan legislative staff and supervised by Democratic member Representative Hawkins.
Tellingly, the discussion of this grouping was short and non-controversial, and no member raised
the possibility that the district had been gerrymandered. See Tr. H. Redist. Comm. Sept. 12, 2019
at 54:1 5-56:22. Plaintiffs’ counsel can be seen on the livestream conferring with Democratic
members of the committee during the redraw process for this grouping, yet no objection was made
to this grouping at any point until the briefing filed last week. Id.

The unanimous adoption of this grouping speaks louder than Plaintiffs’ guesswork on
partisan motive.

d. Forsyth County

Plaintiffs’ objections to the Forsyth configuration fare no better. Like the groupings

discussed above, the House Committee unanimously adopted the configuration Plaintiffs call a

1 Instead of 1,000 maps for this group, Chen’s set 3 only produced 80 unique maps. Aff. of
Thornton 9 9. Moreover, all of Chen’s simulations predict four Republican districts, the same
number predicted for HB 1020. Aff. of Thornton. Figure 3.
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partisan gerrymander. Tr. H. Redist. Comm. Sept. 12, 2019 at 69:13-70:2. What’s more, a
bipartisan team, including the deputy minority leader, was involved in the unpairing. See Tr. H.
Redist. Comm., Sept. 12, 2019 at 66:3—13. First, Central Staff worked under their supervision, to
devise as solution that involved moving a single VTD to unpair Reps. Montgomery and Conrad.
Id. Plaintiffs do not concentrate their objections to this unpairing, nor of course on the entirely
unchanged HD73, yet ask for the entire grouping to be redrawn.

For the pairing involving Reps. Lambeth and Terry, the bipartisan delegation (and
Deputy Leader Reives) faced a choice. Bofh Terry and Lambeth were located two VIDs away
from the empty district in eastern Forsyth County. All four VIDs were heavily populated, and
there was no correct or incorrect methodology for selecting who would be send to the empty
seat. The fact that Rep. Lambeth expressed an interest in representing Kernersville because he
had in the past represented part of the town, does not betray any partisan intent or the desire to
preserve the core of his old district, it was simply the easiest way to decide who would represent
the empty seat.?’ The solution was amenable to all parties. This unpairing caused a population
imbalance, and three VTDs were selected to correct this under-population. Plaintiffs attack the
selection of the three VTDs in central Forsyth, but can produce no evidence that it was Rep.
Lambeth, rather than the delegation as a whole with or without Rep. Reives, Rep. Terry, or
Central Staff themselves, who selected those three VIDs. Despite the odd shapes of the
municipal lines, the approved unpairing of these two members kept 99.98% of Kernersville
whole, roughly two-thirds of Walkertown whole, moved only 5 VIDs, split none, and attracted

the unanimous support of the committee.

20 Rep. Lambeth’s new seat in the remedial plan bears very little similarity to his district under the
2017 election districts. Instead of wrapping around the southern edge of the county, headed
towards Clemmons, the district stays entirely on the eastern side of the County.
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S.L. 2019-220 Districts for Forsyth and Yadkin Counties
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At the end of the process, nonpartisan Central Staff confirmed that, to the best of their

abilities, only minimal changes were made in order to accommodate incumbents. See Tr. H. Redist.
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Comm., Sept. 12, 2019 at 69:2-10.That Republican members could achieve an ingenious partisan
gerrymander under those conditions is implausible. And, once again, Dr. Chen’s set 3 does not
provide an appropriate point of comparison; the House Committee viewed only HD75 and HD71
as amenable to alterations to unpair these two members, but Dr. Chen’s algorithm redraws HD72,
HD73, and HD74 as well. The Committee’s non-partisan restrictions are being counted in his set
as partisan considerations.

Plaintiffs’ label “obvious gerrymander” does not follow from their own maps, which show
that most of the lines dividing Winston-Salem existed in the base map, as does the core structure
of the grouping. Pls’ Br. 24. Plaintiffs neither present nor simulate an alternative configuration that
would fit the House’s restrictive criteria, which disallowed changes to HD73. Plaintiffs do nothing
to show that the partisan impact they purport to divine, if it even exists or is meaningful, was
anything but the incidental consequence of the criteria.?!

e. Columbus-Pender-Robeson

This group was the only group which was approved by the House based upon a party line
vote. Even here, in committee, the final version was supported by Rep. Brockman, a Democrat.
(Tr. H. Redist. Comm. Sept. 13, 2019, at 22:14-24:15). The dispute concerned the preferences of
the Democratic members for plans that would divide one or more cities, or one or more VIDs,
than the enacted plan. The legislative members supported the enacted version of this group because
it divided fewer cities or VT Ds than the versions proposed by the Democrats (/d. at 18:20-19:13;

Tr. H. Floor, Sept. 13, 2019, Vol. II at 543:1-546:15). Members of both parties spent considerable

21 Chen’s set 3 includes 572 unique maps for this group. Aff. of Thornton § 9. However, 71 percent
of Chen’s Simulations predict 2 Democratic seats and 3 republican seats. Id. at §{10-11; Figure 2.
Only 24.8% of Chen’s simulations predict 3 Democratic seats making them “political outliers”
under Chen’s definition of the term. /d.
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time looking for compromise, but were unable to achieve it. Ultimately, Republican members of
the Committee, along with Rep. Brockman, selected a map that did not split any precincts or
municipalities. The House and Senate member for this grouping felt strongly that creating new
splits of Columbus County municipalities or VIDs where none existed in the base map would be
apoor policy choice during the process of unpairing Reps. Smith and Jones.?*This was a reasonable
policy choice, not one representing an intent to “maximize” republican advantage. In any case,
Chen’s simulations only produce 276 unique maps, not 1,000. Thornton Aff 9 9. Moreover, 99.5%
of Chen’s simulations predict 2 democratic seats, just like HB 1020 (Thomton Aff. 9910-11; Fig,
1). But, Chen’s simulations also produce 5 maps with only 1 Democratic seat. /d. The fact that
Chen’s simulations provide for 5 lawful maps with two Republican districts, and that the
Legislature did not select these 5 maps, or amend the randomly drawn version, to create a second
republican seat, proves that there was no intent to place partisanship over criteria. In all events,
district 47 is entirely unaltered from the Chen base map, and is not featured at all in the Plaintiffs’
complaints, which center around how best to trade precincts within Columbus county.

The Plaintiffs’ lack of consistency is on full display in their challenge to this grouping.
While in other counties they criticize minor, noncontroversial municipal or VID splits, in
Columbus county, complete compliance with those traditional nonpartisan principles of
redistricting is blasted as a partisan plot. The minor deviations to the base map in Columbus County
completely conform to the court’s criteria and should be upheld, while Robeson County’s district

47 is an unaltered Chen district which of course should be upheld as well.

22 1t is worth noting that one of the precincts in Tabor City, North Carolina selected for splitting
by Rep. Jackson had faced severe election administration issues in 2018, and would have been a
bad choice for splitting due to potential voter problems.
https://www.wwaytv3.com/2018/11/06/missing-ballot-disrupts-voting-at-a-columbus-county-
precinct/.
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C. The Court Should Return Any Grouping Alterations It Enjoins to the Base Map

As Legislative Defendants’ September 23 submission explained, any districts the Court
rejects as improper amendments to the base map should be remedied by returning the relevant
districts to their base-map configurations. At a minimum, the non-partisan process of picking a
random map from the five top-scoring maps that Plaintiffs presented in their case in chief is an
unimpeachable solution to the very difficult remedial problems involved in this case. And it
represents a legitimate policy choice that this Court is bound to respect. As reflected in the incident
surrounding the Brunswick-New Hanover grouping, the House Committee viewed adherence to
the base map as the default rule and required a justification for departing from it. As a result, any
finding that the House erred in manually adjusting lines would mean that no justification was
warranted and that a return the base map best honors legitimate legislative policy.??

1. Plaintiffs’ Demand for a “Blank Slate” Is Untenable

Given Plaintiffs’ objection (at 11) to “incumbents from each grouping...amend[ing] their
own districts”—and their presumed confidence in the work of their own expert—one would have
thought they would agree. Instead, they vehemently protest that approach and insist that “the Court
should direct the Referee to draw from a blank slate all five of the House groupings described
above.” Pls’ Br. 45.

That is a remarkable position. The Court is obliged to tailor its remedy to any violations it
finds. As described above, the five groupings were overwhelmingly the product of Dr. Chen’s non-
partisan simulation exercise. Why would a new expert need to draw from a “blank slate” to remedy

the supposed errors reflected in a few small redistricting moves? At the same time, Plaintiffs

23 To be clear, Legislative Defendants do not believe the Court should find this or that the policy
standard is legally enforceable. The point here is that, in the event the Court disagrees, this is the
best way to honor state policy in tailoring its remedy, which it is obligated to do.

35



App. 68

apparently propose that the other House groupings can be left alone (along with all Senate
groupings) meaning that Plaintiffs’ approach would, against their own advice, “result in different
criteria being applied in different groupings.” Pls’ Br. 45. Given that the base map represents a
legislative prerogative, it would make no sense to draw from a blank slate when the contemplated
error resulted from departures from the base map.2*

Plaintiffs” arguments for this approach are unpersuasive.

First, their position that returning these groupings to the base map would apply different
criteria to different groupings is simply wrong. As Legislative Defendants’ September 23 filing
explained, many House and Senate groupings saw no changes from the base map. Thus, returning
groupings that were changed to the base map simply applies the criteria applied in all other
groupings. Again, it bears emphasizing that having a Referee take the pen would result in this very
inconsistency.?®> Thus, it seems that Legislative Defendants’ proposal is the only way to apply the
same standards across the board evenly.

Second, Plaintiffs’ argument (at 45) that “the base maps themselves are infected” is flat
wrong for reasons stated above. But even if it were right, it proves too much and too little. On the
one hand, if the Court is not inclined to jettison the entire base-map approach in both chambers
(and, of course, that would be remarkable and entirely unjustified), then it will have already
disagreed that the so-called “procedural violations™ merit that drastic act. There would, then, be

no more reason to apply it in these groupings than anywhere else. On the other hand, if the Court

24 For example, Plaintiffs contend (at 17) that “[t]he base map that Legislative Defendants selected
from Dr. Chen’s simulations cured this cracking” in the Columbus-Pender-Robeson grouping. It
is unclear why they would object to using a map that does precisely what they say it should do.

25 Plaintiffs’ assertion that the Referee can simply follow the Court’s Decree 5 is undermined by
the fact that there are possibly an infinite number of ways to do so. The House adopted a particular
approach, first, by reference to the base map and, second, by reference to incumbent residences.
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credited Plaintiffs’ position and found these supposed violations (somehow) significant enough to
jettison all lines in these five groupings, then it would logically be hard to defend maintaining the
base map in other groupings. Either way, Plaintiffs’ objections to the base map for some purposes
and not others (and not in the Senate) are puzzling.

Third, Plaintiffs’ position (at 45-46) that “adopting the base map would not remedy the
violation in Brunswick-New Hanover” simply illustrates how strange their objection to that
grouping is. What criterion should a Referee follow to protect an incumbent who is no longer
running? And why would it be necessary to reconfigure the entire grouping for that purpose? Even
if there were some partisan motive in retaining the base map (there was not), that motive could not
justify striking down and otherwise objectively non-partisan grouping.

2. Plaintiffs’ Objections Smack of Partisan Manipulation

At base, Plaintiffs stake out a contradictory and incoherent position that is difficult to
defend as anything but partisanship in action. The Plaintiffs rightly concede that the Senate process
followed the Court’s order and challenge none of the adopted Senate groupings. Yet the House
process was remarkably similar in all material aspects—and even there the Plaintiffs only
challenge five of the fourteen redrawn groupings. Even within those groupings, they only attack
the limited changes made to HD58 and HD59 in Guilford County, HD108 and HD110 in Gaston,
apparently only HD71 and HD75 in Forsyth, and HD16 and HD46 in Columbus County. In New
Hanover, only HD19 and HD20 could have been changed if Rep. Grange was not an announced
candidate for Governor. Then, as to those groupings, they ask for a total blank slate, not a return
to a non-partisan baseline or even tailored adjustment. Many of the seats they asked to be redrawn
were entirely unchanged from the base map. From there, Plaintiffs lodge a host of inconsistencies:
a grouping with no change, they say (at 35-40), should have changed significantly; a grouping

with significant change, they say (at 17-21) should have seen only two VTD shifts; and a grouping
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with one VTD shift, they say (at 41-45) should have been totally redrawn. It is hard to discern any
coherence in their position.

From all this, it begins to seem like the objections have very little to do with facts or law
but with the perception that unchallenged groupings in both plans were a win for the Democratic
Party, and that these five groupings might be drawn in a more Democratic-friendly manner by the
Referee. Legislative Defendants have no way to know what partisan data Plaintiffs (who include
the Democratic Party of North Carolina) have or why they are so concerned about these
groupings—to the point of wanting a blank slate rather than their own expert’s plan—or even
whether their view about partisan impact is factually accurate. But it bears recalling that
redistricting litigation is no less political than redistricting itself, and it would be naive to think the
Democratic Party of North Carolina went to Court with no concern of electoral advantage as a
result. Indeed, Dr. Chen’s latest report reveals that he has access to and has been using partisan
data, so it is entirely possible that Plaintiffs are making remedial objections based on the very
considerations the Court sought to bar from the process. It would be remarkably ironic and
counterproductive if the Court adopted objections predicated on partisan motive and effect to a
process that was publicly shown to be both non-partisan in motive and bi-partisan in support and
cooperation.

And this is precisely the concern Legislative Defendants raised, that a Courf—drawn map
cannot help but be political since the litigants before the Court—~Plaintiffs included—are political

and have political goals in mind. Courts must be careful to avoid buying into those goals or aiding
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them intentionally or unintentionally. This is the core of Legislative Defendants’ concern about

where Plaintiffs want the Court to take this process.?®

3. Any Redrawing Effort Should Comply With All Restrictions Imposed on

the General Assembly

If the Court concludes that the Referee should undertake to redraw districts (it should not),

then simple fairness requires parity. And that means the Court should comply with “the specific

criteria to govern the drawing of remedial districts.” Pls’ Br. 46. This means, at a minimum:

The Court should adopt a remedy in two weeks, Court’s Decree § 4;

It should comply with the criteria it imposed on the General Assembly, including
the prohibition on the use of any partisan or political data, id. § 5, which means the
Referee shall give zero consideration to pblitics and not have access to partisan
data;

The Court and its agents should conduct the entire remedial process in full public
view, id. §| 8, which means, at a minimum, that all the Referee’s map drawing must
occur in public, with any relevant computer screen visible to the public, and neither
the Court nor its agents shall undertake any steps to draw or revise the new districts
outside of public view, id.;

Likewise, the Members of the Court should deliberate over any proposed plans and
objections in full public view, see Pls’ Br. 7 (complaining of any relevant

discussions occurring “outside of public earshot™).

26 Plaintiffs’ reference to these concerns (at 46) as “a thinly-veiled threat” is baseless. Parties are
entitled to raise concerns about the partisan motive of their litigation opponents and the possibility
of it impacting judicial relief.
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It would, in short, be entirely counter-productive for the Court to jettison a public process—
perhaps the most transparent ever conducted—and replace it with a black-box judicial procéss. If
the Court is unable or unwilling to comply with its own order, it should reconsider Plaintiffs’
demand for a secret redistricting behind closed doors.

Should the Court do anything other than summarily reject plaintiffs objections, Legislative
Defendants request that the court hold a hearing. Prior to any hearing, Legislative Defendants
request an opportunity to obtain all of Dr. Chen’s code and backup data for his most recent report
and take his deposition. Legislative Defendants further request an opportunity to issue such
subpoenas and take such depositions that may be necessary for Legislative Defendants o prepare

for the hearing.

IL. The Objections of the Amici Present an Already-Disclaimed Demand for Proportional
Representation

The Court can safely ignore the objections of the amici participants, since they sound
entirely in a theory of proportional representation that Plaintiffs long ago disclaimed. It is telling
that the objections of the amici and those of Plaintiffs bear no resemblance in substance or
‘approach. The amici want to litigate entirely new issues and inject unvetted expert analysis into
this case at this late hour.

The Princeton Gerrymandering Project complains (at 6) that Dr. Chen’s algorithm
prioritized compactness and maintain whole counties, which the Project insists has an impact of
partisan bias. Be that as it may, maintaining whole counties is required by the North Carolina
Constitution, and compactness was required by the Court’s order. That these may have a partisan

impact does not create a cognizable claim.
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In striking down the 2017 plans, the Court emphasized that “Plaintiffs do not seek
proportional representation” and “that nonpaﬁisan plans that do not intentionally discriminate
against Democratic voters may well not provide for proportional representation.” Judgment
Conclusions of Law 9 675. Specifically, the Court found that, “[u]nder Dr. Chen’s and Dr.
Mattingly’s simulations, there are scenarios where Democrats would win 50% of the statewide
vote but less than 50% of the seats in either chamber.” Id. All the Project has shown is that this is
correct. But the Court is in no position to swap legal theories at the remedy phase and to seek to
remedy a violation that Plaintiffs disclaimed as even being viable.?’

Democracy North Carolina makes a similar error in contending (at 6) that Dr. Chen’s
simulated maps are insufficient to “ensure that the discriminatory effect is fully addressed.” That
cannot possibly be true when Dr. Chen’s maps did not begin with the 2017 plans, but rather began
at random points within county groupings. No “effect” was carried forward because no lines at all
were carried forward.

The Princeton Gerrymandering Project and Democracy North Carolina therefore both err
in creating some measure of “partisan bias,” applying it to the new enacted plans, and finding them
insufficiently different from the supposed bias in the 2017 plans. The premise of this argument is
that political parties are entitled to something beyond a principle of non-discrimination; they
should have, the argument goes, an affirmative right to “fair electoral districts.” Democracy NC

Br. 10. And this too is a way of asking for proportional representation, an affirmative duty on the

27 Needless to say, the Project’s objection to the General Assembly’s failure to consider
communities of interest is ironic as the General Assembly is fending off the (baseless) allegation
that it violated the law by doing precisely that. If nothing else, the amici have shown how quickly
partisan-gerrymandering litigation turns the legislature into a pifiata, being attacked from every
conceivable angle with contradictory arguments.
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General Assembly to (somehow) match votes to seats. That has been disclaimed as a valid theory
by Plaintiffs and the Court and should be rejected again here.

CONCLUSION

The Court should not enjoin the House or Senate plans.
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STATE OF NORTH CAROLINA IN THE GENERAL COURT OF JUSTICE
SUPERIOR COURT DIVISION
WAKE COUNTY 18 CVS 014001

Common Cause; et al.
Plaintiffs,
V.
Representative David R. Lewis, in his

official capacity as senior chairman of the
House Select Committee on Redistricting, et

al.
Defendants.
AFFIDAVIT OF CLARK BENSEN
State of Vermont )
) ss.
County of Orange )

Clark H. Bensen, affiant, affirms under oath as follows:

1. I am an attorney licensed in Vermont.

2. I served as a consulting expert for the North Carolina General Assembly in the
above-captioned case.

3. However, I have had an extremely limited role since the date of the Court’s
judgment, September 3, 2019.

4, I understand there was a redistricting process in the North Carolina General
Assembly after the date of that judgment. But I know very little of the details.

5. Other than a brief discussion with counsel I had no input with anyone involved in

the remedial proposals on how the 2019 redistricting should occur, how districts should be drawn
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or otherwise chosen, or anything of that nature. I am only vaguely aware that the General
Assembly somehow worked with maps simulated by Dr. Chen at the liability phase.

6. My sole role was restricted to a single exercise designed to ensure that data I
understood to be provided from Dr. Chen during the remedial phase was the same data produced
by Dr. Chen at the liability phase. This was a mere authentication exercise to make sure that one
set of information was an identical match with another set of information.

7. I received an email from counsel late on Monday, September 9, 2019 inquiring of
my availability to potentially analyze 1,000 districting plans in a very short period of time.
Before that time, I had not conducted any work on the 2019 North Carolina redistricting process,
and I had not anticipated any role. I informed counsel, on the next day, Tuesday, September 10,
that I had limited availability to process that many files expeditiously, since I had not blocked
out time to work on the North Carolina redistricting.

8. I was subsequently requested to simply compare a sample of the two sets of 1,000
plans with two of the sets of 1,000 plans that Dr. Chen had provided during the liability stage, for
the sole purpose of verifying that the plans submitted by Dr. Chen during the remedial stage
appeared to be the same plans that had been submitted previously.

9. This task required a certain number of steps to complete because the plan
identification of the plans had changed from the liability-phase plans to the remedial-phase plans.

10.  Previously they had simply numbered sequentially by their location in the output
file provided by Dr. Chen’s counsel.

11. The new version of plan summary files included a prefix (i.e., “A”, “B”, “C”, or
“D”) and then a number, from 1 to 999. This file was broken out into geographic subsets but also

had a statewide value.
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12.  Itried to compare this with the information in the summary file for the previous
sets of plan but the information that had been recently previded did not match exactly as to the
fields, or variables, provided.

13.  T'used a combination of these selected factors to compare with all possible plans
in the previous file to see if I could find one or more plans that could match the values.

14. A bit of trial and error was required because not only did the content of the files
differ, the precision of numeric variables sometimes did as well.

15.  Due to the extremely short time period I had to fulfill this request, I focused on
the two compactness values, Reock, and Polsby-Popper, to estimate the degree to which it
looked like, regardless of the plan identification, the sets of plans were mostly identical.

16.  After some more testing it appeared to me “like almost all of the old plans are
included”. I informed counsel of this assessment at 2:30pm on Tuesday.

17.  The procedure described above summarizes all of the review I undertook for the
sets of remedial plans. I had neither the time nor the instructions to undertake what plaintiffs’
counsel alleges.

18.  The exercise I performed did not include any review of the potential partisan
performance of any simulated districts in the data set I provided. I gave no information to
counsel or anyone else about partisan or political information at all. As described, the sole
exercise I performed was ensuring, as best I could under the time constraints, that one set of
information was identical to another set.

19.  The only conclusion I offered was that, as best as I could tell in the limited time

frame, that, indeed, the two sets of information matched.
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20.  The company I own, Polidata, has been involved in the development and analysis
of information used in redistricting for several decades.

21.  Polidata has been retained by numerous types of clients who have varying needs
for services.

22.  Counsel for the General Assembly provided to me the objections Plaintiffs filed in
the remedial phase. That briefing includes portions of biographical information prepared by me
and references multiple capabilities that are available to clients, including the capability of
providing political advice and analysis. Indeed, I have provided political information to clients of
all types, including state legislatures. Other clients include entities like the Cook Political Report
that conduct election analyses.

23.  None of those capabilities have anything to do with the General Assembly’s 2019
redistricting with respect to my involvement. Plaintiffs incorrectly infer that because these
capabilities exist they were used in connection with that redistricting. As I have described above,
they were not.

[ have read the foregéing statement consisting of 23 paragraphs and swear that it is true

and accurate to the best of my knowledge and belief.
. r

Clark H. Bensen 1SSA CALLAHAN

blic, State of Vermont
isgion No. 157.0011255
isglon Expires Jan. 31, 2021

) Y y‘
This E ré'ay of October 2019. [l \,(;V\, \Jj“\, ‘““”

—

N
Subscribed and sworn to before me /?o@n
o
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STATE OF NORTH CAROLINA
IN THE GENERAL COURT OF JUSTICE
SUPERIOR COURT DIVISION
COUNTY OF WAKE
Common Cause, et al., )
)
Plaintiffs, )
)
v. ) Docket No. 18 CVS 014001

)
Representative David R. Lewis, et al., )
)
Defendants. )

AFFIDAVIT OF JANET R. THORNTON, Ph.D.

STATE OF FLORIDA )
COUNTY OF LEON ; >
Dr. Janet R. Thornton, affiant, affirms under oath as follows:

L. Counsel for the Defendants in the above captioned matter asked me to describe the
work that I was asked\to perform for the remedial plans resulting from the September 3™ Decision.
In addition, I was asked to review the September 27% report submitted by Dr. Jowei Chen.

Work Performed for Remedial Plans From September 374 Decision

2. On September 9%, T was informed that Dr. Chen would be providing information
regarding his simulations. Upon receipt, I was asked to confirm that the information came from
the simulations that he prepared for his report dated April 8, 2019. Given that this was an
unanticipated request, my schedule and that of my staff had to be rearranged. I had other
deliverables from clients that needed to be fulfilled, as well. I was also asked to review the

Declaration that Dr. Chen provided and which I received at 3:39 p.m. on September 10™ (the time

of the email sent to Counsel from Daniel Jacobson was 3:24 p.m.).
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3. I received an Excel workbook containing four worksheets the morning of
September 10%, 2019. Because Dr. Chen randomized the information rather than retaining the
original order of the simulations, one could not make a simple comparison of the information by
lining up the original statewide files received from Dr. Chen in support of his April report (files
labelled “w.txt”). In addition, we had to determine which of the fields in Dr. Chen’s April files
were being reported in the September 10% file.

4. To determine if the September 10® information was from the same (April) A
simulations, it was necessary to match the fields common between the files received in April and
the Excel file received on September 10, Using the software package SAS, we read in the
statewide information from the September 10™ Excel file and the information from the files
received for the April report and attempted to match the files by Reock score, Polsby-Popper score,
number of VTD splits and the number of municipal splits. Unfortunately, they did not readily
match because of the many digits aftér the decimal point in some of the fields. Consequently, we
manually compared the simulations that did not match programmatically to ensure that they were
the same.

5. We also attempted to determine if the September information from the county
groupings was from the same simulations as the April report. However, because Dr. Chen did not
provide the programming logic for the county grouping information that he provided in the Excel
file received on September 10%, it would have taken at least another day to fully vet the
information. As a consequence, we ended our attempt to replicate the county cluster information.

6. At 5:33 p.m. on September 10%, I had identified the simulation number in the
information from Dr. Chen’s April report that corresponded to the randomized simulation number

in the September 10" Excel file by confirming that the values of the Reock score, Polsby-Popper
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score, the number of VID splits and the number of municipal splits were the same between the
two sources of information.

7. From September 3™ through the 29, I did not review the partisan make-up of the
simulated maps or review political information for the county groups for the remedial plan. Until
I prepared this affidavit, [ had not examined the number of Democratic or Republican seats for the
House and Senate county groups for the remedial plan. In addition, I do not know any member of
the General Assembly and, to the best of my knowledge, I have not spoken with a member of the
General Assembly about the political implications of the data that Dr. Chen produced or about any
other subject. Further, I was not asked by Counsel to do my own political analysis of any specific
district or county grouping from Dr. Chen’s simulated maps until Counsel asked me to determine
the predicted number of Democratic seats from Dr. Chen’s Set 3 simulations for the five House
county groupings in question as compared to the predicted number of Democratic seats from HB
1020 for those same five county groupings, which is outlined in the paragraphs that follow.
Work Related to My Review of Dr. Chen’s September 27 Report

8. I was asked to determine the number of unique maps that Dr. Chen generated from
his simulations for the five House county groupings, which are the focus ofhis report.! In addition,
I was asked to determine the predicted number of Democratic seats from his simulations compared
to the number as estimated from HB 1020 for each of these five county groupings.

9. With respect to each of the five House county groupings, Dr. Chen did not generate

1,000 unique maps from his simulations. Instead, as shown below, his algorithm generated

)

1 Dr. Chen did not provide the programming logic used to produce the information for his September 27% Report.
However, he did provide files for each county grouping and simulation (1,000 files per county grouping) containing
the district to which his simulation assigned a precinct/VTD. In addition, he provided a summary file (G9.txt for
Brunswick-New Hanover; G19.txt for Cleveland-Gaston; G20.txt for Columbus-Pender-Robeson; G26.txt for
Forsyth-Yadkin; and G30.txt for Guilford) for each county grouping containing the number of Republican seats
predicted from the simulation based on the 2010-2016 election composite.
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substantially fewer than 1,000 unique maps. For example, Dr. Chen’s simulation algorithm

produced 36 unique maps for the Brunswick-New Hanover county grouping, not 1,000.

County Grouping Unique Maps
Columbus-Pender-Robeson 276
Forsyth-Yadkin 572
Cleveland-Gaston 80
Brunswick-New Hanover 36
Guilford 19

10. At Figures 1-4 of his report, Dr. Chen provides charts depicting the number of
Democratic seats estimated from his simulations relative to the number of Democratic seats
estimated based on the HB 1020 plan. Dr. Chen does not provide the same information for the
five House county groupings. For each of the five county grouping simulations, Dr. Chen provided
the estimated Republican seats for each simulation.? From this information, I can calculate the
number of Democratic seats. In addition, based on the information in his report, I can estimate the
number of Democratic seats based on the HB 1020 plan.’

11.  The following charts provide the estimated number of Democratic seats (districts)
for each of the five House county groupings based on Dr. Chen’s Set 3 simulations, which I
received on September 30, 2019. In each instance, the number of Democratic seats (districts)
based on the HB 1020 plan falls within the most frequently occurring number of Democratic seats

(districts) resulting from Dr. Chen’s 1,000 simulations. The one exception is the Guilford county

2 The information can be ascertained from the column RS1016 from the files G9.txt for Brunswick-New Hanover;
G19.txt for Cleveland-Gaston; G20.txt for Columbus-Pender-Robeson; G26.txt for Forsyth-Yadkin; and G30.txt for
Guilford. The information is consistent with Figure 5 (Columbus-Pender-Robeson); Figure 11 (Forsyth-Yadkin);
Figure 17 (Cleveland-Gaston); and Figure 23 (Brunswick-New Hanover). Dr. Chen did not provide the same figure
for Guilford. The data which he provided for Guilford are not consistent with the information that he provided at
Table 7a. His simulations estimate fewer Democratic seats than he reports at Table 7a.

3 Dr. Chen provided the Democratic seat share based on the same 2010-2016 composite for HB plan 1020 at Table 2a
(Columbus-Pender-Robeson), Table 3a (Forsyth-Yadkin), Table 5a (Cleveland-Gaston), and Table 7a (Guilford). Dr.
Chen did not provide the same table for Brunswick-New Hanover; but the information can be ascertained from Figure
23 at page 46.
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grouping for which the majority of Dr. Chen’s 1,000 simulations estimate one Democratic seat
while the HB 1020 plan estimates two Democratic seats.*
Figure 1—Dr. Chen’s House Simulations for Columbus-Pender-Robeson County Grouping

Democratic-Favoring Districts in HB 1020 House Plan Versus 1,000 Simulated Plans
(Measured Using 2010-2016 Election Composite)
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* While there are six House districts in the Guilford county grouping (see Expert Report of Jowei Chen, Ph.D., April
8,2019 at page 90), the remedial plan required examining three of the six districts (Common Cause v. Lewis Judgment,
September 3, 2019, page 353).
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Figure 2—Dr. Chen’s House Simulations for Forsyth-Yadkin County Grouping

Democratic-Favoring Districts in HB 1020 House Plan Versus 1,000 Simulated Plans

(Measured Using 2010-2016 Election Composite)
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Figure 3—Dr. Chen’s House Simulations for Cleveland-Gaston County Grouping

Democratic-Favoring Districts in HB 1020 House Plan Versus 1,000 Simulated Plans

(Measured Using 2010-2016 Election Composite)
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Figure 4—Dr. Chen’s House Simulations for Hanover-New Brunswick County Grouping
Democratic-Favoring Districts in HB 1020 House Plan Versus 1,000 Simulated Plans
(Measured Using 2010-2016 Election Composite)
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Figure 5—Dr. Chen’s House Simulations for Guilford County Grouping
Democratic-Favoring Districts in HB 1020 House Plan Versus 1,000 Simulated Plans
(Measured Using 2010-2016 Election Composite)
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I have read the foregoing statement consisting of 11 paragraphs and swear that it is true and

accurate to the best of my knowledge and belief.
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Janet R. Thornton, Ph.D.

Subscribed and sworn to before me
this 4™ day of October, 2019.
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AFFIDAVIT OF THOMAS L. BRUNELL, Ph.D.

1. Counsel for the Defendants asked me to read the September 27, 2019 report by
Prof. Jowei Chen and respond to it. I would like to note for the record that I did
no work for the Defendants between my trial testimony and the passage of the
revised maps. So between Friday July 26t (when I finished my testimony) and
September 19t (when Tom Farr contacted my about doing this affidavit), I did no
work and played no role in drawing districts nor conducting political analysis on
Prof. Chen’s maps or any specific simulated group or district.

2. Columbus grouping— The chief complaint for this county grouping appears to
be that district 46 goes from 53.3% to 51.37% Democrat, and district 16 is more
Democratic than most simulations. Overall the county grouping is still 2-1
Democratic to Republican districts. It is worth noting that there are five of
Chen’s simulated maps that end up with two Republican seats and just one
Democratic seat. Prof. Chen reports that 40.2% of simulated plans have a higher
Reock score, but this also means that 59.8% of the simulated maps are less
compact. Similarly, he argues that 36.5% have higher Polsby-Popper scores,
which means the enacted districts are more compact that 63.5% of the simulated
districts. The enacted districts split no municipalities or VIDs — there is no room
for improvement on those two variables.

3. Forsyth grouping — The base map (A737) has 3 safe Republican districts and 2
safe Democratic districts. The minor changes made to the districts in HB 1020
have no substantive effect on the partisanship of any district. The biggest change

is to District 75 in which a safe Republican district is made even safer (this is
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generally beneficial to Democrats as it is effectively wasting more Republican
votes). The enacted map does split more municipalities that Chen’s base map,
but so do 87.3% of his simulated maps for this county grouping (Figure 15). Prof.
Chen argues the small decreases in compactness scores of HB 1020 relative to the
base map is another reason to redraw the districts in this county grouping. This
is paying far too much attention to the metrics and the small differences. Ithink
it is best to actually look at the districts themselves to evaluate their compactness
or lack thereof. It is also useful to visually inspect districts to understand how
small differences in these metrics matter very little. For instance, 1001( at the
shape of district 17 on page 46 of Prof. Chen’s report and compare it to district 47
on page 15 of the same report. One of these districts has a Polsby-Popper score of
.3 and the other is scored .42. I think both look perfectly reasonable and
relatively compact. I might have even guessed that district 17 is more compact
that 47, but that’s not the case. It is worthwhile to recall that both Reock and
Polsby-Popper use a circle as the best shape of a legislative district, when in
reality we do not draw circular shaped districts. This fact, however, is the main
reason that district 47 is scored higher on this metric — it is closer in shape to a
circle than district 17, which is more rectangular and elongated. But the shape of
district 17, and any district for that matter is determined, in part, by the shape of
the county grouping.

4. Cleveland grouping — All four of these districts are safe Republican districts.
None of Prof. Chen’s simulations draw even one district with 50% predicted
Democratic vote share. There are some trivial differences in average levels of

compactness and the enacted map does split one VID, as do nearly half of Prof.
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Chen’s simulated districts (Figure 22). If reducing partisan gerrymandering is
the goal, I am uncertain as to how not splitting that VID or making districts
slightly more circular in shape helps advance the goal of eliminating a partisan
gerrymander:

5. Brunswick grouping — This grouping has three Republican districts and one
Democratic district. Every one of Prof. Chen’s simulations draw the same 3-1
split, except for one simulation that draws four Republican districts.
Compactness measured by Reock scores is higher in the enacted map than any
one of the 1,000 simulations. The enacted map splits the lowest number of
municipalities as possible (one) and it splits no VIDs — while more than three

quarters of Prof. Chen’s simulations splits one VID.

6. Guildford grouping — The two main points that Prof. Chen makes in his
objection to this county grouping is that District 59 is reduced from a 45.97%
Democratic district to a 45.46% Democratic district. This change is very minor
and the election data Prof. Chen uses is dated and averaged across many
elections. In terms of compaciness, the differences that Chen points out in
Figures 29 and 30 are really and truly trivial - somewhere between .01 and .02 on
each of the metrics. I would be stunned if anyone could consistently tell the
difference between a district with a .385 Reock score and a district with a .39
Reock score. Moreover, Prof. Chen’s graph artificially exaggerates the differences
between the enacted map and the simulated maps by restricting the use of
categories (or “bins” as we call them for graphs). Notice on Figure 29 there are

only three categories: .38, .39, and .40. HB 1020 is somewhere between .38 and
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.39. But Prof. Chen rounds his estimates up and down to get them into just three
categories, so the figure is misleading. This is true for all his figures on

compactness.

7. Comparison to Chen’s Simulations for Partisan Outcomes
On page 27 of Prof. Chen’s report (Table 5) he has a range of outcome for House
elections using 2010-2016 statewide elections composite for his simulations. The

outcomes for Set 1 (with no incumbent protection) is as follows:

Number of Democratic Number of Simulations

Leaning Seats with this Outcome
43 6

44 48

45 172

46 284

47 278

48 132

49 58

50 20

51 2

I submitted the shape files for HB1020 to planscore.org and the reports for this
map indicate that for the whole state 49 of the districts favor the Democrats. In
Chen’s simulations only 2.2% of his 1,000 maps resulted in more seats for the
Democrats (2% at 50 seats, and 0.2% at 51 seats). Prof. Chen reports that using
his older election data HB 1020 only has 44 districts that lean Democratic. Prof.
Nicholas Stephanopoulos gets the same results as I do (his blog post is in the
Appendix A of this report). Moreover, as Prof. Stephanopoulos notes in his blog

post, the elections used by planscore.org for North Carolina average 48 percent
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Democratic while Prof. Chen’s elections composite has an average of 47.92% (See

page 31 of Prof. Chen’s April 8, 2019 report).

8. It is worth noting statewide partisan gerrymandering metrics include many
areas in the state that are not impacted by the court’s decision. It is more
appropriate to analyze either the 14 county groupings ordered to be redrawn, or
even better, just the five county groupings that the Plaintiffs are objecting to.
That notwithstanding, Prof. Chen’s own analysis indicates that Democrats in
North Carolina are naturally disadvantaged given the distribution of voters across

the state (page 36, Chen Report of April 8, 2019).

9. Split Municipalities in House by County Groupings

2017 2019
Brunswick-New Hanover 7 3
Cleveland-Gaston 11 5
Columbus-Pender-Robeson 2 o
Forsyth-Yadkin 13 9
Guilford 13 11
Totals 46 28

Among the five contested county groupings, the number of split municipalities

declined from 46 to 28.1

1 House districts in each county grouping: Brunswick-New Hanover 17, 18, 19, and
20; Cleveland-Gaston: 108, 109, 110, and 111: Columbus-Pender-Robeson: 16, 46,
and 47; Forsyth-Yadkin: 71, 72, 73, 74, and 75; Guilford: 57, 58, 59, 60, 61, and 62.
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10. Split VTDs in House by County Grouping

County Group 2017 2019
Brunswick-New Hanover 8 0
Cleveland-Gaston b 2
Columbus-Pender-Robeson 0 o)
Forsyth-Yadkin o 0
Guilford 0 0
Totals 10 2

Split VTDs decline significantly among the affected districts in the county

groupings — falling from 10 before to just 2 after the new districts were drawn.

I have read the foregoing statement consisting of ten paragraphs and swear that it

is true and accurate to the best of my knowledge and belief.

FURTHER THE AFFIANT SAYETH NOT.
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Appendix A — Stephanopoulos Blog Post (hitps:/electionlawblog.org/?p=107358

Earlier today, the North Carolina legislature approved remedial maps to replace the state
house and state senate plans that were recently struck down as partisan

gerrymanders. PlanScore assessed the remedial maps, and here are the results. For the
state house, the old plan had an efficiency gap of 9%, a partisan bias of 7%, and a
mean-median difference of 5% (all in a Republican direction, and based on a model
using 2016/2018 data). On the other hand, the new map has an efficiency gap of 5%, a
partisan bias of 3%, and a mean-median difference of 3% (again all pro-Republican). So
the new map is about half as skewed as the old plan.

For the state senate, the old plan had an efficiency gap of 11%, a partisan bias of 6%,
and a mean-median difference of 4% (all pro-Republican). By comparison, the new
map has an efficiency gap of 3%, a partisan bias of 2%, and a mean-median difference
of 3% (all pro-Republican). So the new map is approximately one-third as skewed as the
old plan.

It's also interesting to compare the remedial plans to the distributions of maps randomly
generated by the plaintiffs’ expert, Jowei Chen. (Especially since each remedial plan
used one of Chen’s maps as its starting point.) At the state house level, Chen’s maps
contained anywhere from 43 to 51 Democratic districts with a median of 46 (assuming a
48% Democratic statewide vote share). The remedial plan has 49 Democratic districts in
that electoral environment. At the state senate level, Chen’s maps contained anywhere
from 19 to 22 Democratic districts with a median of 20. The remedial plan has 22
Democratic districts.

| should note that this isn’t a perfect apples-to-apples comparison. Chen analyzed
partisanship using an aggregate of ten statewide elections from 2010 to 2016.
PlanScore relies on a model using 2016/2018 data in which legislative vote share is a
function of presidential vote share and incumbency. Still, PlanScore assumes about the
same electoral environment as Chen (48% Democratic) so the estimates for the
remedial plans are at least roughly comparable to Chen’s figures.

Another caveat is that, because of North Carolina’s whole county provision, its maps
aren’t drawn in one statewide swoop. Rather, districts are drawn within a large number
of county groupings. It’s thus perfectly possible for certain county groupings to be
outside the distributions of simulations for those groupings, even if the maps as a whole
are within the statewide distributions.

That said, one's conclusion about the remedial plans plainly depends on the baseline.
Given a baseline of perfect symmetry, one would find the remedial plans better than their
predecessors but still reasonably far from treating both parties equally (especially the
House plan). But given a baseline of randomly generated maps, one would find the
remedial plans satisfactory. Both plans fall within the corresponding distributions of
simulated maps—and indeed on the Democratic side of the distributions’ medians.
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Appendix B -
Below is a list of district predictions from planscore.org’s analysis of 2019 House
plan.

Predicted Democratic Vote  Predicted Republican Vote

District Share Share
1 47.5% 52.5%

Z 42.3% 57.7%
4 36.5% B ” 63.5%
5 55.7% 44 3%
6 353% 64.7%
7 42.5% | ’57.'5'0‘0
8 61.2% 38.8%
g 50.3% 49.7%
10 534.3% 65.7%
12 47.2% 52.8%
13 31.1% 6‘8.9"/(;
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Predicted Democratic Vote  Predicted Republican Vote

District Share Share

14 37.9% 62.1%
T $8.2%
16 38.1% 61.9%

17 36.5% 63.5%

18 56.5% 43.5%
1(} MMA;O‘I%W e SQQ%

20 42.1% 57.9%

23 55.3% 44.7%
w43 s
3 S14% e
24 55.3% 44.2%

25 53.1% 46.9%

27 60.4% 39.6%




District

N
]

|3 I
AUl

33

(&)
wh

36

Predicted Democratic Vote

Share
34.1%

84.3%

62.1%

68.7%

50.6%

47.1%
79.0%

64.7%
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Predicted Republican Vote
Share

29.9%
20.5%

37.9%

42.7%
49.4%
48.0%

52.9%

21.0%

40.9%

10




District

b
L

)
44

45
I

47

1
(O

L
Lt

Predicted Democratic Vote
Share

64.3%
49‘.3%
70.0%
49.0%

42.9%

48.4%

37.71%

38.6%

58.8%

44.2%
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Predicted Republican Vote

Share
35.7%
507%
30.0%
51.0%
57.1%
51.6%

44.7%

62.3%

61.4%

41.2%

55.8%

11
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Predicted Democratic Vote Predicted Republican Vote

District Share Share
56 83.3% 16.7%
57 : 66"3% o 33.7%
55 72.1% 27.9%
59 45.6% 54.49%
60 62.4% 37.6%
”51 N “.7‘IV,V8% o - 28.2%
62 42.1% 57.9%
63 49.2% 50.8%
65 372% 62.8%
66 40.5% 59.5%
&7 23.6% 76.4%
Sé 335% ................... : 64‘.5% ;
69 35.5% 64.5%
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District
74

71

76

77

79

80

Predicted Democratic Vote

Share
25.8%
70.5%
70.4%

35.7%

41.5%
20.0%

23.3%

37.5%

26.8%

30.2%

44.3%

41.6%

37.6%
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Predicted Republican Vote
Share

74.

[N

%
29.5%
29.6%

64.3%

58.5%
74.0%
76.7%

62.1%

69.8%

55.7%
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Predicted Democratic Vote ~ Predicted Republican Vote

District Share Share
54 32.1% 67.9%
85 24.2% 75!8%»
& 33.4% 66.6%
87 26.9% 73.1%
88 63.8% 36.2%
94 26.5% 73.5%
91 25.5% 74.5%
9 04% 20.6%
)3 ...... .4]'7.%. , B B 583% .
94 25.2% 74.8%
95 33.6% 66.4%
% % ee%

97 28.4% 71.6%



District

%G

100

162

143

105

186

108

111

Predicted Democratic Vote
Share

62.1%

70.7%

79.0%

53.4%

53.4%

79.7%

73.3%
37.9%

37.3%

30.9%

38.6%

69.1%
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Predicted Republican Vote
Share

54.2%

37.9%

27.8%

29.3%

46.6%

46.6%

20.3%

26.7%
62.1%
62.7%

61.2%
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Predicted Democratic Vote Predicted Republican Vote

District Share Share
112 27.3% 72.7%
0 3% 28w
114 56.1% 43.9%
115 58.1% 41.9%
116 56.9% 43.1%
£17 o 58.I§A) | o | 61.9%
118 35.1% 64.9%
116 42.6% 57.4%
26 263% 1%

40234026.1
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