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TO THE HONORABLE SUPREME COURT OF NORTH CAROLINA:

Petitioners Common Cause, the North Carolina DeatmcParty, and 37
individual North Carolina voters respectfully petit this Court to certify for
discretionary review, prior to determination by tBeurt of Appeals, the Order entered
on 28 October 2019 iBommon Cause v. Lewis, No. 18-CVS-014001 (N.C. Super. Ct.,
Wake Cty.), as well as any related petitions oredflpfe motions relating to the Order. In
the Order, a three-judge panel of the Superior Capproved remedial state House and
Senate redistricting plans passed by the GeneisdiAly after the Superior Court

rightfully held that the prior redistricting planslated the North Carolina Constitution’s
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Free Elections Clause, Equal Protection Clause Fapeldom of Speech and Freedom of
Assembly Clauses. Petitioners here appeal the Bugsourt’'s approval of two remedial
House county groupings—Forsyth-Yadkin and ColumBaader-Robeson—because the
General Assembly reestablished those groupingsteenge partisan gerrymanders in the
post-judgment remedial process. Petitioners alseento suspend the North Carolina
Rules of Appellate Procedure to avoid manifeststipe and to expedite this matter of
immense public importance. This matter is of ereaurgency, as the State Board of
Elections has stated that, absent interventioméycourts, final remedial plans likely
must be in place by 15 December 2019 for use ir3thkarch 2020 primaries.

INTRODUCTION

Petitioners brought this case challenging the Stgerrymandered 2017 state
House and Senate plans to ensure that every NarthliGa voter would have the
opportunity, just once this decade, to vote in fiad fair legislative elections untainted
by partisan manipulation. In a judgment that nteddant appealed, the Superior Court
below held that the 2017 plans violated the Noréinoina Constitution, enjoined their
further use, and ordered a remedial process tdaewew plans. The Superior Court
correctly interpreted the state constitution tohglod extreme partisan gerrymandering,
and its important judgment has resulted in faitritits for North Carolina voters, for the
most part. In the court-ordered remedial prockssiever, the General Assembly once
again gerrymandered a host of House districtsudiaf by recreating specific features

of the prior gerrymanders. In the Order now onegbpthe Superior Court nonetheless
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approved the General Assembly’s remedial House ipl&s entirety over Petitioners’
objections.

Petitioners appeal the Superior Court’'s approvaof specific remedial House
county groupings in which the partisan gerrymandgers most evident and egregious:
(1) the Forsyth-Yadkin grouping, which has fivetdds, and (2) the Columbus-Pender-
Robeson grouping, which has three districts. Imunadly revising both groupings to
unpair incumbents, the House acted with clear gartintent and restored the prior
gerrymander. As a result, these remedial groupang®xtreme partisan outliers relative
to non-partisan plans. Indeed, the Superior Catkhowledged that incumbents in
Forsyth-Yadkin likely had “partisan considerationgnind” in revising their own
districts, and that these partisan incumbency-ptmie measures subordinated traditional
districting criteria. But the court approved thewgping on the ground that the revisions
would “mutually benefit” both a Republican incumband a Democratic incumbent by
making their districts more politically favorablerfeach of them. That ruling allowed
the General Assembly to perpetuate, rather thag, te unconstitutional partisan
gerrymandering, and is inconsistent with the SupeCiourt’'s consequential merits
determination. Given that this case is the fimetNorth Carolina courts have provided
guidance on extreme partisan gerrymandering, aadltle next round of redistricting is
fast-approaching, the Superior Court’s remediaépeserves immediate appellate
review from the State’s highest court.

This appeal raises two time-sensitive questionmafense importance to voters

and democracy in this State: (1) can the Geners¢ibly manipulate the State’s
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legislative districts for partisan gain during tleenedial phase of a partisan
gerrymandering case after a court strikes dowptloe plan; and (2) can the General
Assembly be excused for gerrymandering districtemtine results are politically
favorable to individual incumbents of both partigke. The answer to both questions is
no, and this Court’s review is urgently neededve@ithe State Board of Elections’
impending 15 December 2019 deadline for the firaV plans to be used in the March
2020 primaries, there is simply no time for revieywthe Court of Appeals.

PETITION FOR DISCRETIONARY REVIEW

Pursuant to N.C.G.S. § 7A-31(b) and Rules 2 and)1&(the North Carolina
Rules of Appellate Procedure, Petitioners respkgthetition this Court to exercise its
authority to grant discretionary review of the Qrgeor to determination by the Court of
Appeals. As set forth below, this case satisfleBva of the statutory criteria under
N.C.G.S. 8 7A-31(b) for certification prior to det@nation by the Court of Appeals, any
one of which is sufficient to justify this Courégercise of discretionary review.

STATEMENT OF THE CASE

A. Pretrial and Trial Proceedings Below

Petitioners, who were Plaintiffs below, filed tlosigse on 13 November 2018.
They moved to expedite the case one week laterl4dpecember 2018, rather than
respond to Petitioners’ motion to expedite, LediggaDefendants removed the case to
federal court. The federal district court graneditioners’ emergency motion to remand

on 2 January 2019.
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On 29 January 2019, Legislative Defendants finagponded to Petitioners’
motion to expedite. In advocating a longer schedor the liability phase of the case,
Legislative Defendants asserted that “[i]f any @®ding is going to advance at
breakneck speed, it should be the remedial proogedbt the liability proceeding.”
App. 108.

The Superior Court presided over a two-week benahftom 15 July 2019 to 26
July 2019. Petitioners presented testimony froor &xpert witnesses who established
the extreme partisan intent and effects of the Z8ars. Petitioners also introduced files
produced in discovery that had belonged to then@ipmaker Dr. Thomas Hofeller,
which revealed his and Legislative Defendants’ glagfocus on partisan advantage in
drawing the 2017 Plans.

B. The Superior Court’s 3 September 2019 Judgment anDecree

On 3 September 2019, the Superior Court enteradl jfidgment for Petitioners
invalidating the 2017 PlansSee Common Cause v. Lewis, 2019 WL 4569584 (N.C.
Super. Sept. 3, 2019). The court held that th& Zlans violated the North Carolina
Constitution’s Free Elections Clause, art. |, 8HQual Protection Clause, art. I, § 19,
and Freedom of Speech and Assembly Clauses, 88.12, 14. The 2017 Plans, the
court explained, “do not permit voters to freelyoke their representative, but rather
representatives are choosing voters based upomssopted partisan sorting.l'd. at *3.
The 2017 Plans sought to entrench Republican darfttwoth chambers of the General
Assembly statewide, and “also unlawfully seek tedatermine election outcomes in

specific districts and county groupingdd. at *112. The court detailed the ways in
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which each challenged House and Senate county igjgpppcked or cracked Democratic
voters in order to maximize Republican advantadgeat *43-73. The court invalidated
a total of fourteen House county groupings ands&anate groupingdd. at *135.

In line with N.C.G.S. § 120-2.4, the Superior Cayatvve the General Assembly
two weeks to pass remedial plans redrawing thdiget@d county groupings. The
court’s Decree specified the criteria to goverraton of remedial plans. The court
mandated that “[p]artisan considerations and elaatesults data shall not be used in the
drawing of legislative districts in the Remedialpda’ 1d. at *136. The court listed the
“exclusive[]” criteria that instead must be usedimwing the remedial plans, including
the traditional districting criteria of compactnes®l avoiding splitting municipalities and
precincts.ld. The court added that “mapmakers may take reasmeéiorts to not pair
incumbents unduly in the same election districtit thrected that “the invalidated 2017
districts may not be used as a starting point famihg new districts, and no effort may
be made to preserve the cores of invalidated 2@liats.” 1d. Finally, the court stated
its intention to appoint a Referee “(1) to asdist Court in reviewing any Remedial Maps
enacted by the General Assembly; and (2) to dewaloredial maps for the Court should
the General Assembly fail to enact lawful Remetabps within the time allowed.d.
at *137. The court subsequently appointed Dr. blaigsl Persily to serve as the Referee.
See App. 89.

No defendant appealed the Superior Court’'s 3 Semef019 final judgment.
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C. Enactment of Remedial Plans and Petitioners’ Objeabns

At the legislative hearings that began on 9 Sepe&ib19, leaders of the House
and Senate Redistricting Committees announceddbdhe “base map” for each county
grouping, they would select one of the computerusated plans that had been created in
the litigation by Petitioners’ expert, Dr. Jowei€h Because these simulated plans
paired the current incumbents in many groupings Gbmmittees undertook a manual
process to unpair the incumbents. In the Houseatiopted process allowed the paired
incumbents in each county grouping to revise thein districts in order to unpair
themselves.

In the final floor votes, every Democrat in bothaotbers of the General Assembly
voted against the remedial House plan.

Petitioners filed objections to the General Assarslilemedial plans on 27
September 2019See App. 29-85. After detailing numerous irregulagiin the House’s
process, Petitioners objected to five specific Hogioupings. To limit the scope of the
instant time-sensitive appeal, Petitioners nowlehgk the Superior Court’s approval of
two remedial House groupings in which the gerryneaimd) is most egregious: Forsyth-
Yadkin and Columbus-Pender-Robeson.

In their objections brief below, Petitioners degdihow, in manually revising the
“base map” for these two groupings, incumbentsorest specific elements of the prior

gerrymander and made each grouping much more flalsota RepublicansSee App.

! Petitioners did not object at all to the reme@iahate plan.
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55-66. To illustrate the extent to which theseedral groupings are gerrymandered,
Petitioners’ expert Dr. Chen generated 1,000 nawpeter simulations for each
grouping, which he described as “Simulation Set [3Ke the simulations Dr. Chen
presented at trial, Simulation Set 3 includes 1,@0@lomly-drawn maps for each county
grouping that prioritize traditional districtingi@ria such as ensuring compactness and
avoiding splitting counties, municipalities, andiag tabulation districts (VTDs),

without consideration of partisanship. Simulatiet 3 differed from the simulations Dr.
Chen presented at trial in that the algorithm agdigairing the current incumbents, as
opposed to the incumbents in place when the pratricts were drawn.

Dr. Chen demonstrated that the remedial Forsythkieand Columbus-Pender-
Robeson groupings are both extreme partisan aatiempared to his 1,000 non-partisan
plans that avoid pairing the current incumbentpp /67, 62-63. Dr. Chen further
showed that the manual revisions to the Forsythkifegrouping rendered it an extreme
outlier in its lack of compactness, and that tlembents in the grouping split two
additional municipalities in revising the groupingpp. 64-66.

Because the Superior Court had indicated that #ferBe would develop remedial
districts if the General Assembly failed to enaastful ones, Petitioners did not propose a
specific alternative configuration for each chatjed grouping. Petitioners stated,
however, that “if it would assist the Court or tBeurt otherwise deems it appropriate,
[Petitioners] would be happy to provide the Couithvany relevant data and files from

Dr. Chen’s Simulation Set 3 for these [challengddlise groupings.” App. 83. As
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noted, Dr. Chen’s Set 3 included 1,000 alternatimepartisan maps that did not pair any
of the current incumbents in either grouping.

D. The Superior Court’s 29 October 2019 Approval Order

On 20 October 2019, the Superior Court entered®iter now on appeal. The
court rejected Petitioners’ objections to all freenedial House county groupings and
approved the General Assembly’s remedial HouseSamate plans in full.

With respect to Forsyth-Yadkin, the court recogdisteat the incumbents’ manual
revisions to this grouping from the base map “lketere made with partisan
considerations in mind.” App. 21. The Court fentfiound that “traditional redistricting
criteria of compactness and preserving municipahblaries were subordinated to
unpairing incumbents.ld. But the court nevertheless approved the groupiffte court
reasoned that, in addition to benefitting the Répab incumbent in House District 75,
the revisions would “mutually benefit” the Demodtahcumbent in House District 71 by
packing additional Democratic voters into the dgstrid.

With respect to Columbus-Pender-Robeson, the emkriowledged that, in
revising this grouping from the base map, the paimeumbents moved eleven different
VTDs, that these revisions made House DistricteMegal points more Republican-
leaning, and that the changes reinstituted thesidwiof the Democratic-leaning
municipalities of Whiteville and Chadbourn, judtdithe invalidated 2017 Plan. App.

22-24. But the court approved the groupimhg.
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E.  The Deadline to Finalize Remedial Plans for the Marh 2020 Primaries

On 4 October 2019, the Executive Director of thet&SBoard of Elections
submitted an affidavit to the Superior Court settiorth the relevant dates by which
remedial plans must be finalized for use in thenpries on 3 March 2020 as scheduled.
See App. 98-104. The Board’s Executive Director expdal that, with an adjustment that
either the courts or the Board can order to thelldeafor distributing overseas ballots,
the Board would likely need final remedial plansi®yDecember 2019 for use in the
March 2020 primaries. App. 101.

REASONS WHY CERTIFICATION SHOULD ISSUE
PRIOR TO DETERMINATION BY THE COURT OF APPEALS

Under N.C.G.S. § 7A-31(b), this Court may certifgaause for discretionary
review before determination by the Court of Appegls this Court’s opinion, any of
five conditions are met. This case satisfiesiedl bf those conditions.

l. This Appeal Is of Enormous Public Interest

This appeal warrants this Court’'s immediate disoneiry review because “[t]he
subject matter of the appeal has significant pubterest.” N.C.G.S. § 7A-31(b)(1).
This appeal will decide whether hundreds of thodsastf North Carolinians will be able
to vote in nonpartisan, non-discriminatory Houssrdits in 2020, or whether they will
be forced yet again to vote in districts manipuddta partisan advantage to predetermine
election outcomes. In a final judgment that wassappealed, the Superior Court
correctly held that such partisan manipulationates the fundamental rights of North

Carolinians under the state constitution. Thewhlagerrymandering of legislative
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districts has eroded public confidence in democradiis State, and it is of paramount
public interest that the remedy in this case—wltigiries the affirmative approval of the
state judiciary—cure the constitutional violations.

As detailed below, the two remedial House groupgigssue in this appeal
perpetuate rather than cure the partisan gerrynmariaen the prior 2017 Plans.

A. Forsyth-Yadkin

In striking down the 2017 Plan version of the Fénsyadkin grouping, the
Superior Court found that the grouping unlawfulpatked Democratic voters into House
Districts 71 and 72" and “then cracked the remajridemocratic voters in this grouping
across the remaining districtsCommon Cause, 2019 WL 4569584, at *63. The court
explained that, “in order to join Republican VTHyuse District 75 traverse[d] an
extremely narrow passageway on the border of HoiGgunty,” and that House District
75 also “wrap[ped] around the city [of Winston-Sa]do include Republican-dominated
VTDs on either side of Forsyth Countyld.

The Remedial House Plan recreates this gerrymardeamending the base map
chosen from Dr. Chen’s simulations, the incumbeetssed House Districts 71 and?75
to pack three additional heavily Democratic VTD®iklouse District 71 and move the
Republican incumbent, Representative Lambeth,argafe Republican district. In so

doing, the House recreated the specific featuréiseoprior gerrymander. Once again,

2 Petitioners refer to the district numbers underfthal Remedial House Plan. The
Superior Court’s references in the order belowHouse District 74" are to the district
number in the base map, but that district corredpa@a House District 71 in the
Remedial House Plan.
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“to join Republican VTDs, House District 75 travessan extremely narrow passageway
on the border of Forsyth County,” and once agamyd¢ District 75 “wrap[s] around the
city [of Winston-Salem] to include Republican-domiied VTDs on either side of
Forsyth County.”ld. The incumbents made these revisions after Rapbk#h stated at
the very onset of the amendment process that heediam “take the 75th out to
Kernersville because [he has] represented it ippdst.” App. 19-20, 59.

The three maps below lay bare the patent gerrynmangdef this remedial
grouping, including the perfect division of Demderaand Republican voters on the
eastern side of Forsyth County. Specifically, éhemps depict (1) the 2017 Plan version
of this grouping, (2) the base map chosen fromen’s simulations, and (3) the final
remedial grouping. The color-coding representdiamocratic or Republican vote
margin of each VTD in the 2016 Attorney Generakragith darker blue representing
more Democratic VTDs and darker red representingerRepublican VTDs. The blue
stars represent the home addresses of the Deneoci@imbents and the red stars

represent the home addresses of the Republicambenis.
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2017 House Plan

Yadkin

73
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Dr. Chen further demonstrated the extreme partigarymandering of the
remedial Forsyth-Yadkin grouping through his Siniola Set 3, which produced 1,000
non-partisan plans for this grouping that complyhviraditional districting criteria and
avoid pairing the current incumbents. As showmWelhis remedial grouping has four
districts that are more extreme in their partisgngiian 98% of their corresponding
districts in the Simulation Set 3 plans. This ensdthe remedial configuration of
Forsyth-Yadkin areven more extreme gerrymander than the invalidated 2017 Plan, since
the 2017 Plan’s version of this grouping had just districts that were over 98%
outliers.

In the chart below, the red stars correspond talisteicts in the remedial plan and
the gray circles correspond to the districts inCiien’s Simulation Set 3 plans. The top
row compares the most Democratic district in teimedial grouping (House District 71)
with the most Democratic district in each of théQ) Simulation Set 3 plans, the second
row compares the second most Democratic distritttismremedial grouping (House
District 72) with the second most Democratic dettim each of the 1,000 Simulation Set
3 plans, and so on. The numbers in parenthesttgearght side of the figure indicate the
percentage of the 1,000 simulations that are legsooe Democratic that the remedial

House plan district for the relevant row.
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Figure 11: House Simulation Set 3:
Democratic Vote Share of the HB 1020 and Computer-Simulated Districts
Within the Forsyth-Yadkin County Grouping

1,000 Computer-Simulated Districting Plans (House Simulation Set 3)
% HB 1020 Plan (As Filed With Court on Sept. 19, 2019)
Most Democratic District E IR0 . .
Within Each Plan 5 (67.2%, 42.8%)
) HD<072
2nd-Most Democratic District— ) (99.6%, 0.4%)
HD=074 i
3rd—Most Democratic District— J (0.2%, 99.8%)
'
HD-075 v
4th—Most Democratic District— ' (0%, 100%)
'
HD=673 E
5th-Most Democratic District— ! (98.1%, 1.9%)
T T i T T T
0.3 04 0.5 0.6 0.7 0.8

District's Democratic Vote Share
(Measured Using Votes Summed Across All 2010-2016 Statewide Elections)

Foirfyth 75

74 {

HB 1020 Plan (As Filed With Court on Sept. 19, 2019) (5 Districts) 27

Dr. Chen’s analysis shows that two safe Republdistnicts under the remedial
House plan—House Districts 74 and 75—would be cditiyge or even Democratic-

leaning districts under a non-partisan plan.
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The Superior Court’s reasoning for accepting theeeal Assembly’s remedial
plan for this grouping is contrary to the North @ara Constitution, is inconsistent with
its own determination on the merits and order onedy, and should be reversed. The
court approved the grouping despite finding thatitttumbents’ manual revisions to this
grouping “likely were made with partisan considemas in mind,” and that the
“traditional redistricting criteria of compactnemsd preserving municipal boundaries
were subordinated to unpairing incumbents.” Adh. Zhe Court stated that this
partisan-motivated incumbency protection was pesilis because the revisions “inured
to the mutual benefit of both” a Republican incumitend a Democratic incumbentd.
Specifically, the changes made the Democratic ifmntis House District 71 more
Democratic and the Republican incumbent’s Hous#ibis’5 more Republican. This
erroneous holding raises issues of significantipubiport2

First, partisan gerrymandering always provides attral benefit” to Democratic
incumbents in packed Democratic districts and Regar incumbents in neighboring
districts. Partisan gerrymandering operates bkipgdemocratic voters into a few
districts that Democratic incumbents win by lopsiaeargins, enabling the neighboring

Republican incumbents to have safe districts tharavise could be competitive. The

3 The obvious way to amend the base map to unpainttumbents in a non-partisan
way, and without subordinating traditional distingf criteria, would have been to move
the Democratic incumbent into the district now-lableHouse District 75. The Superior
Court suggested that this alternative approachavbave put the Democratic incumbent
“into a safe Republican district,” App. 21, buttienot accurate. Unpairing the
incumbents by moving the Democratic incumbent Heéwse District 75 would have
made that district highly competitive.
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invalidated 2017 Plan operated in exactly this nearrt packed Democratic voters into
House District 71 (and House District 72) to enssafe Republican seats in House
District 75 and the other districts in the groupirfi@ommon Cause, 2019 WL 4569584, at
*63. The General Assembly’s remedial plan for tisuping is no different; indeed, the
remedial House District 71 has an evegher Democratic vote share than the 2017 Plan
version, as it packs Democratic voters with everatgr precision than the invalidated
2017 version. That the incumbents from both safdbe aisle appeared to accept this
outcome should not excuse it; the General Assestiobyld not be permitted to use
incumbency protection as a smokescreen for parjsatymandering.

Second, the Superior Court’s Decree mandated fppdrtisan considerations and
election results datshall not be used in the drawing of legislative districts in the
Remedial Maps.” Decree | 5(h) (emphases added).invapproving the General
Assembly’s remedial House plan in full, the cowuarid that incumbent legislators had
“partisan considerations in mind” when constructing the remedial district$-orsyth-
Yadkin. App. 21 (emphasis added). Given thisifigdthis remedial grouping does not
comply with the Decree. This remedial groupingai®lates the Superior Court’s
directive that “no effort may be made to presehedores of invalidated 2017 districts,”
Common Cause, 2019 WL 4569584, at *136, given that Represevegdiambeth was
caught on camera directing specific changes tavallion to regain areas he has
“represented in the past,&., under the invalidated 2017 Plan, App. 19-20.

Finally, even putting aside that the remedial \@rf this grouping advantages

Republicans as a whole, the Superior Court’s mestapproval of remedial districts that
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work to the “mutual benefit of both Democrats arepRblicans” could have far-reaching
and deleterious consequences. App. 21. The aoknowledged that the incumbency
protection in this grouping “subordinated . . ditenal redistricting criteria of
compactness and preserving municipal boundariess. This Court should hold that
efforts by incumbents of both parties to guaratie@ own reelection is not a legitimate
districting principle in this State, or at leasatlsuch politically-motivated incumbency
protection cannot subordinate traditional distrigtcriteria. At a minimum, this Court
should hold that the General Assembly may not eagaghis form of incumbency
protection in drawing remedial districts followitige invalidation of the prior plan as an
unconstitutional gerrymander. Seeking to presdrggartisan leanings of each
incumbent’s district inherently serves to perpeatule prior unconstitutional plan. That
Is certainly the case here with the Forsyth-Yadkouping. And looking forward,
Legislative Defendants may argue in future redistrgs that such “bipartisan
gerrymandering” is permissible in creating newriss. This Court should make clear
that it is not.

B. Columbus-Pender-Robeson

There is nothing bipartisan about the remedialigaref the Columbus-Pender-
Robeson House county grouping. It is a straiglguRécan gerrymander.

In finding that the 2017 version of this county gpong was an “extreme partisan
gerrymander,” the Superior Court credited “the gsial of Plaintiffs’ experts.”Common
Cause, 2019 WL 4569584, at *55. Petitioners’ expert Ohristopher Cooper had

explained that the 2017 Plan not only packed Deatmcyoters in Robeson County into
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House District 47, but also cracked Democratic rsoie Columbus County across House
Districts 46 and 16. In particular, “the Demoaraireas of Chadbourne [were] cracked
from the Democratic voters in and around Whiteyiflelping to ensure that neither HD-
46 nor HD-16 would elect a Democrat.” App. 18heTSuperior Court’s judgment
highlighted this cracking, holding that “Legislagibefendants cracked African
American voters” in groupings including ColumbusiBer-Robeson “where cracking
Democratic voters would maximize Republican viaeri Common Cause, 2019 WL
4569584, at *102-03. The municipalities of ChadimpWVhiteville, and their

surrounding communities are the heavily African-Ait@ns areas of Columbus County
that the 2017 Plan cracked.

The base map selected from Dr. Chen’s simulationsdcthis cracking, as it kept
Whiteville, Chadbourn, and their immediately sundung areas together in House
District 46. But the Republican incumbents in tipieuping proceeded to reinstate the
prior gerrymander. While the base map paired Regarbincumbents Jones and Smith
in House District 16, Jones lived in a VTD on tlweder with House District 46, which
had no incumbent under the base map, meaning nipaining him should not have been
difficult. Rather than make minimal, non-partisdranges to unpair these two
incumbents, the incumbents swapped a totallofTDs between House Districts 16 and
46 in a blatant effort to make District 46 moredeable for Republicans. As shown
below, this remedial grouping again cracks the Denatitc voters of Columbus County,

again separating the VTDs in and around Whitewafid Chadbourn.
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2017 House Plan

Robeson
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The revisions to the base map, once again crackaigmbus County’s
Democratic voters, have significant partisan effecthey make House District 46
roughly two points more Republican than the basp, while House District 16 remains
a safe Republican seat despite adding more Denmurders. App. 57. This cracking
also makes House District 46 an extreme outliextired to the 1,000 versions of this
grouping in Dr. Chen’s Simulation Set 3. The rerakHouse plan’s version of District
46 is less Democratic than its corresponding disini over 92% of the non-partisan
plans in Dr. Chen’s Simulation Set Bl.

In approving this grouping, the Superior Courtediaihat moving Whiteville and
its surrounding areas to House District 16 “wasarotinreasonable exercise of the
discretion in the General Assembly’s efforts to ainmcumbents while respecting
traditional districting criteria.” App. 24. Theurt further asserted that “no alternative
map that better achieved these objections waseaffiey Plaintiffs.” Id. But Petitioners
offered to provide the 1,000 alternative maps inChen’s Simulation Set 3 that avoid
pairing the current incumbents, strictly complymwitaditional districting criteria, and do
not intentionally recreate the specific featurethef unconstitutional 2017 districts. And
Representative Darren Jackson offered two altereston the House floor that would
also have unpaired the incumbents while makingrbst minimal changes possible from
the base map. And the court could have had ther®efedraw the grouping in a manner
that did not perpetuate the prior gerrymander. dditide General Assembly’s remedial
version of this House grouping, tens of thousarid$asth Carolina citizens will once

against be forced to vote in districts that areygeandered for partisan ends.
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Il. This Appeal Involves Legal Principles of Utmost Sigificance to the State’s
Jurisprudence

This Court’s discretionary review is also warranbetause this appeal “involves
legal principles of major significance to the jprisdence of the State.” N.C.G.S. § 7A-
31(b)(2). This appeal presents the following cailily important questions:

1. Can the General Assembly manipulate the Stateisl#tye districts for
partisan gain during the remedial phase of a @artigerrymandering case
after a court strikes down the prior plan (or ever)

2. Can the General Assembly be excused, during thedmiphase of a
partisan gerrymandering case (or ever), for gerngaeng districts when
the results are politically favorable to incumbewritboth parties alike?

These are significant jurisprudential questionartiBan gerrymandering violates
the fundamental rights of North Carolina citizemsler the North Carolina Constitution.
This State’s citizens have been forced to votenroustitutional districts in every state
legislative election this decade. Absent certifar@ hundreds of thousands of North
Carolina citizens in the challenged groupings bdlforced to vote in districts that
perpetuate rather than cure the violations of theidamental rights. The only way to
ensure that North Carolinians do not again hawste in unconstitutional districts is for
this Court to assume immediate jurisdiction oves #ppeal and set expedited briefing.
This Court’s review is even more imperative givieattthis is the first time North
Carolina courts have provided guidance on extreanggan gerrymandering, and given

that the next round of redistricting is fast appitag.
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1. Failure To Certify Will Cause Enormous Harm by Preventing Appellate
Review of the Remedial Plans Before the 2020 Eleatis

This Court independently should grant discretiomamew because “[d]elay in
final adjudication is likely to result from failute certify and thereby cause substantial
harm.” N.C.G.S. § 7A-31(b)(3). Deadlines for 2@20 elections are fast approaching.
As a result of recent changes by the General Aslyemfimary elections are currently
scheduled to be held on 3 March 2020—one of thieesaprimary dates in the country.
See N.C.G.S. 8§ 163A-700(b); 2017 N.C. Sess. Laws 3018-21 (S.B. 655). The
window for candidates to file for party primary nimations is currently set to open on 2
December 2019, and to close on 20 December 2849N.C.G.S. § 974(b). Most
importantly, the Executive Director of the StateaBbof Elections has attested that,
absent intervention by the courts, the Board likalyst receive final remedial plans
before 15 December 2019 for use in the March 20R0gsies. App. 101.

In these circumstances, there is no time for inéeliate appellate proceedings
before the Court of Appeals. Absent certificatithre remedial plans will go into effect
for the 2020 primaries without any appellate revathe groupings that Petitioners
challenge on appeal.

IV.  The Expeditious Administration of Justice RequireCertification

Immediate discretionary review also is appropnaltere “[tihe work load of the
courts of the appellate division is such that theeelitious administration of justice

requires certification.” N.C.G.S. § 7A-31(b)(4As explained, the expeditious
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administration of justice simply does not allow ¢&ifor two levels of appellate review,
and it should be this Court that resolves thesees®sf substantial public importance.
V. The Question of Whether the Remedial Plans Cure th€onstitutional

Violations Found Is Critical to the Jurisdiction and Integrity of the Court
System

Finally, this Court should grant immediate disaréry review because “[t]he
subject matter of the appeal is important in ova@rggthe jurisdiction and integrity of the
court system.” N.C.G.S. § 7A-31(b)(5). Ensurihgttstate officials cure constitutional
violations that the courts of this State have foigndf the utmost importance to the
jurisdiction and integrity of the court system. sRectfully, the order on appeal does not
do so for the remedial Forsyth-Yadkin and ColumBesder-Robeson groupings in the
House.

ISSUES FOR WHICH REVIEW IS SOUGHT

Petitioners respectfully request that the Coudvalliscretionary review on the
following issue:

Whether the Superior Court erred in approving teenBdial House Plan for the
Forsyth-Yadkin and Columbus-Pender-Robeson countypyngs, after finding
that the 2017 versions of those groupings violageNorth Carolina Constitution’s
Free Elections Clause, Equal Protection Clause Fageldom of Speech and
Assembly Clauses because they unconstitutionadigridninated against voters on
partisan grounds.

MOTION TO SUSPEND APPELLATE RULES

In addition to petitioning for discretionary revigwior to determination by the

Court of Appeals under Rule 15(a), Petitioners atspectfully move under Rules 2 and
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37(a) to suspend the appellate rules as necesstagilitate a prompt decision on this
filing and appeal.

Rule 2 authorizes this Court to “suspend or vaeyrdguirements or provisions”
of the North Carolina Rules of Appellate Proceduarerder “[t]o prevent manifest
injustice to a party, or to expedite decision ia fublic interest.” This Rule “relates to
the residual power of our appellate courts to @®rsiin exceptional circumstances,
significant issues of importance in the public iet or to prevent injustice which
appears manifest to the CourQate v. Hart, 361 N.C. 309, 315-16, 644 S.E.2d 201, 205
(2007) (quotation marks omitted). Appellate coestsrcise this discretionary residual
power “with a view towards the greater object & thles.” 361 N.C. at 316, 644 S.E.2d
at 205. This Court also possesses general supgnasthority under article 1V, § 12(1)
of the North Carolina Constitution, which the Cotwill not hesitate to exercise ...
when necessary to promote the expeditious admatistr of justice.” Sate v. Sanley,

288 N.C. 19, 26, 215 S.E.2d 589, 594 (1975).

This is the paradigmatic case for exercising trosit€s supervisory authority and
residual power under Rule 2. In light of the ext@amlly important and singularly
urgent questions at stake, suspending the appaliiee here is not only appropriate, but
necessary.

Petitioners thus respectfully request that thisr€grant this petition and set an
expedited schedule that will allow for sufficiemhé for a decision by this Court, and, if

Petitioners prevail on appeal, for the Superior€tuadopt alternative remedial plans
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on remand for the two challenged House county grmsp before the 15 December
deadline.

CONCLUSION

For the foregoing reasons, Petitioners respectfeliyest that this Court allow
discretionary review of the Superior Court’s 28 @r 2019 order prior to
determination by the Court of Appeals, assume imately jurisdiction over this appeal
and any related petitions or appellate motiondirgjao the Order, and suspend the
appellate rules to expedite a decision on thes&emsah the public interest.

Respectfully submitted this 1st day of Novembed, 20
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