STATE OF NORTH CAROLINA

COUNTY OF WAKE

REBECCA HARPER, et al.,
Plaintiffs,

V.

REPRESENTATIVE DAVID R. LEWIS, IN HIS OFFICIAL
CAPACITY AS SENIOR CHAIRMAN OF THE HOUSE

SELECT COMMITTEE ON REDIS

Defendants.

TRICTING, et al.,

e e IN THE GENERAL COURT OF JUSTICE
S J SUPERIOR COURT DIVISION
No. 19 CVS 012667

: { { - -|  PLAINTIFFS’ MOTION FOR
SUMMARY JUDGMENT
AND SUPPORTING
MEMORANDUM OF LAW

N




TABLE OF CONTENTS

Page
TABLE OF AUTHORITIES .. .ot e et e e e e e e a e e e e eans i
LA I 1 10 L O I T\ PPN 1
PROCEDURAL HISTORY .ottt s et e e e a et e e e et e et et a e e s san e e et e eaneeanns 2
STATEMENT OF UNDISPUTED FACTS ... oottt e en e e e e e e e e e e eans 4
A. Federal Courts Strike Down the 2011 Plan as agdll®acial Gerrymander ....... 4
B. Legislative Defendants Create the 2016 Plan wihBkplicit Partisan Goal
of Guaranteeing a 10-3 Republican Advantage in @xgsipnal Seats................. 5
C. The 2016 Plan Achieves Its Intended Effect of Pilopge Ten Republican
Congressional Candidates to Electoral Victory EVBmMO Years...........cccuunveeee. 12
The 2016 Plan Packs and Cracks Democratic Votdeya@ny District............... 15
E. The U.S. Supreme Court Holds that Partisan Gerrgeramg Claims Are
Left to State Courts Applying State CoNnstitutions.............ovvvveiiineiiiiineeeiinnnne. 29
F. A Three-Judge Panel of the Superior Court StrikeeiNorth Carolina’s
State Legislative Maps Under the North Carolinagibution........................... 30
G. The 2016 Plan Harms Plaintiffs and Other VOters...........c.ocoiiiiiiiiiiiiiinnneees 31
N {C 18 11V | PR 33
l. Legal Standard for Summary JUdgmEeNt ........cceaiieiiiiiiieeeie e 33
. The 2016 Plan Violates the North Carolina Congttuais a Matter of Law .................. 34
A. The 2016 Plan Violates North Carolina’s Free EtediClause......................... 34
B. The 2016 Plan Violates North Carolina’s Equal Rebom Clause...................... 38
C. The 2016 Plan Violates North Carolina’s Freedor®péech and Assembly
ClAUSES ..o e 42
1. The 2016 Plan Unconstitutionally Discriminates AwsiProtected
EXPression and ASSOCIAtION ............ceees e ee e eeeieeeeeiaeeeeieneeeeenn e 42
2. The 2016 Plan Unconstitutionally Retaliates Agaisitected
EXPression and ASSOCIAtION ............ceeet e ee e eeeeiaeeeaiaeeeeenneeeenannns 46
D. All Plaintiffs Have Standing............ooeeeu e eeetiieeeiin et e e 47
1. The Court Should Adopt a Non-Partisan, Non-Disanaory Remedial Plan ............... 50

CONGCLUSION . .1ttt ettt et e ettt e ettt e s s e e e e e e eab e e e ennneeees 55



TABLE OF AUTHORITIES

Page(s)

Cases
Abner Corp. v. City Roofing & Sheetmetal Co.

3 N.C. App. 470, 326 S.E.2d 632 (1985) .....commmmmeerrneeeeriiieeeiiieeeeiiieeeeeiaeessraeaeennaeeenns 33
Common Cause v. Lewis

18-CVS-014001 (N.C. Sup. Ct. Sept. 3, 2019) ..ccuiiiiiiiieeiiiiieeeeiiee e passim
Common Cause v. Rucho

279 F. Supp. 3d 587 (M.D.N.C. 2018) .....ctticceeemeei e e e eeaans 29, 30
Common Cause v. Rucho

NO. 16-cv-1026 (M.D.N.C. Jan. 26, 2017) ......oeeieuiiiieiiieeeeie e e passim
Cooper v. Harris

137 S. Ct. L1455 (2007) ..o e e 4, 53
Davis v. New Zion Baptist Church

811 S.E.2d 725 (N.C. Ct. APP. 2018) ...oeiiiceeeemeee e eea e 47, 48
DeWitt v. Eveready Battery Co.

355 N.C. 672, 565 S.E.2d 140 (2002) ... ceunieeeeeeeeii et e e e 33
Dobson v. Harris

352 N.C. 7,530 S.E.2d 829 (2000) ......uiicmmcem e e e e 33
Erfer v. Commonwealth

794 A.2d 325 (Pa. 2002)......coeuiieieii e ceeeem et e e 50
Goldston v. State

361 N.C. 26, 637 S.E.2d 876 (20006) .......ctcemeeeneieieeiii e e ee e e e eaas 48
Harper v. Lewis

19-CVS-012667, (N.C. Super. Ct. Oct. 28, 2019)..cceniiiriiiiiiiiiieiiii e passim
Harper v. Lewis

No. 5:19-CV-452-FL, (E.D.N.C. Oct. 22, 2019) eemmerrriiiiiiiieieiieeeeee e passim
Harris v. McCrory,

159 F. Supp. 3d 600 (M.D.N.C. 2016) ... .ceeuemmaereeeerieeeeiie et eeiieeeeei e e passim
Harris v. McCrory,

2016 WL 3129213 (M.D.N.C. JUNE 2, 2016) ....cccemmmeeeineeeeiiie e ee e eeeeanns 54



McDonald v. Morrow

119 N.C. 666, 26 S.E. 132 (1896)........c.ummmmmmeeeetneeetiieeieeeie e et e et e e e saaesaaeeanaeeanns 35
New Hampshire v. Maine

532 U.S. 742 (2001) .ouuneiiiii ettt e et et e e e e e e e e e e e e e 54
Pender Cty. v. Bartlett

361 N.C. 491, 649 S.E.2d 364 (2007) ...ieviieeieeeee et e e e e 33
State ex rel. Quinn v. Lattimqre

120 N.C. 426, 26 S.E. 638 (1897 ....c..uun o e e eeeie e et e e e et e e e e e e et e e e ean e e saaaeeene 35
Rucho v. Common Cause

139 S. Ct. 2484 (2019) ...ceeiieeeee e aaa 29, 30, 34, 39
Stephenson v. Bartlett

355 N.C. 354, 562 S.E.2d 377 (2002) ....couieeeeeeeeiieeeie et aeae e 33, 38

People ex rel. Van Bokkelen v. Canaday
T3 NLC. 198 (L875) euuuiiiiiiieiiii ettt s ettt ettt e e e e et e e e e et e e et e e et e e e e tan e e eanneas 34

Whitacre P’ship v. Biosignia, Inc.
358 N.C. 1, 591 S.E.2d 870 (2004) ... et eeem ettt 53

Statutes, Constitutional Provisions, and Rules

N.C. CONSL., At |, 8 10 .ooiiiiiiii et ettt e e e e e e e e e eennaaas 2,31, 34
N.C. CONSL., Art. |, 8 19 oottt et e e e e e e e eennaas 2,31, 38
N.C. CONSL., At |, 8 12 .ot et e e e e e e e e e eennaas 2,31, 42
N.C. CONSL., At |, 8 14 oo ettt e e e e e e e e e eeenaas 2,31, 45
N O R ST S I 52 0 PP 50
N O T S I 52 0 SR 50
N O IR ST S I 02 0 SRS 50
NL.C. R GV P BB(C) ettt ettt et e et e e e s e, 33
N.C. R. EVid. 201(1) «eeiiiiiiiiiieiiei et eeeaeas 12



Plaintiffs Rebecca Harper, Amy Clare Oseroff, Ddniaumph, John Balla, Richard R.
Crews, Lily Nicole Quick, Gettys Cohen Jr., ShawmsR Jackson Thomas Dunn, Jr., Mark S.
Peters, Joseph Thomas Gates, Kathleen BarnesnMiMylalters Brien, and David Dwight
Brown respectfully move the Court to enter an omfesummary judgment against Defendants,
for the reasons stated herein.

INTRODUCTION

This is a straightforward case. There is no gendispute as to any material fact, and
Plaintiffs are entitled to judgment as a mattelaof. On the facts, Legislative Defendants freely
admitted during the 2016 redistricting process thatState’s 2016 congressional plan (the
“2016 Plan”) is a “political gerrymander” that sedk predetermine the outcome of every
congressional election in North Carolina through 2020 cycle. Legislative Defendants
adopted “Partisan Advantage” as an official realistrg criterion, directing that the districts be
drawn to produce a congressional delegation ofR&publicans and 3 Democrats.”
Representative Lewis said that the districts cowtdbe drawn to be more gerrymandered, and
that he was drawing the districts this way becéaskelieves the viewpoints of Democratic
voters are worse “for the country.” Just as Ledige Defendants and Dr. Hofeller intended,
Republicans have won 10 of 13 seats in both elestimder the 2016 Plan, including in 2018
when Democratic congressional candidates won arityag the two-party statewide vote after
accounting for an uncontested race. All of thevaht facts here are in the public record and
incontrovertible.

On the basis of these indisputable facts, Plaméfe entitled to judgment as a matter of
law. InCommon Cause v. Lewihis Court unanimously held that “the constitnabrights of
North Carolina citizens are infringed when the GahAssembly ... draws district maps with a

predominant intent to favor voters aligned with padtical party at the expense of other



voters.” 18-CVS-014001, slip op. at 6 (N.C. Sup.&&pt. 3, 2019). Irrespective of federal law,
partisan gerrymandering violates the North Caroioastitution’s Free Elections Clause, Equal
Protection Clause, and Freedom of Speech and A$g&ltduses.Id. at 9, 307-31. The 2016
Plan is an extreme partisan gerrymander that @sltte North Carolina Constitution as a matter
of law underCommon Cause

As this Court has acknowledged, while the Couriad@ush back the March 2020
congressional primaries in order to allow more ttméevelop the new map, it is unnecessary to
do so. There is ample time to brief and decide tiotion for summary judgment, and review a
remedial plan passed by the General Assembly Wwétassistance of a court-appointed referee.

North Carolinians have voted in unconstitutionatg@ssional districts in every election
this decade. They should not be forced to do amagrhis Court should grant summary
judgment for Plaintiffs, hold that the 2016 Planlates the North Carolina Constitution, and
order the use of a new, fair plan in the 2020 @&ast starting with the March 2020 primaries.
As part of the remedial process, the Court shotderothat no remedial plan passed by the
General Assembly, whether passed before or aftearce of summary judgment, may take
effect until this Court has reviewed the plan tafaon that it is non-partisan, constitutional, and
compliant with the Court’s remedial decree.

PROCEDURAL HISTORY

On September 27, 2019, Plaintiffs filed their Viedf Complaint challenging the 2016
Plan under North Carolina’s Free Elections Claase,l, § 10; Equal Protection Clause, art. I,
8 19; and Freedom of Speech and Freedom of Asse@ialises, art. |, 88 12 & 14. Verified
Compl. 91 120-44. Plaintiffs are 14 individual isdgred Democratic voters. Legislative
Defendants are six members of the North Carolimeat@eand House of Representatives named

in their official capacities. The State Board Defants are the North Carolina State Board of



Elections and its officers and members named im tfgcial capacities. One business day after
filing the Verified Complaint, Plaintiffs filed a ation for preliminary injunction and a motion to
expedite briefing and decision on the preliminawjymction.

On October 10, 2019, this Court granted the mdboexpedite and set a hearing on the
preliminary injunction for October 24. Two busisetays later, Legislative Defendants removed
the case to federal court. Plaintiffs filed an egeacy motion to remand on October 15, 2019.
The federal district court granted Plaintiffs’ nastito remand the case a week later, on October
22, 2019.See Harper v. LewjiNo. 5:19-CV-452-FL, ECF No. 33 at 2 (E.D.N.C. (2,

2019).

On October 28, 2019, following briefing and a legythe Court granted Plaintiffs’
motion for a preliminary injunction. The Court atimded that Plaintiffs’ “partisan
gerrymandering claims specifically present jusbtzassues,” and that “Plaintiffs in this case
have standing to challenge the congressional clistat issue.”"Harper v. Lewis19-CVS-

012667, slip op. at 5 (N.C. Super. Ct. Oct. 28, 801n assessing the factors bearing on the
necessity of injunctive relief, the Court held thare is a “substantial likelihood that Plaintiffs
will prevail on the merits of this action” based thie “detailed record of both the partisan intent
and the intended partisan effects of the 2016 emsgrnal districts” from the years-long
litigation in federal court challenging these sadfigricts. Id. at 12-14. This Court further
concluded that allowing the 2020 elections to pedcender the 2016 Plan would cause
“irreparable loss to [Plaintiffs’] fundamental rigi’ including the lost “opportunity to
participate in congressional elections conductedlyrand honestly to ascertain, fairly and
truthfully, the will of the people.”ld. at 14-16. Accordingly, the Court enjoined Defamda

from “preparing for or administering the 2020 primnand general elections” under the 2016



Plan. Id. at 18. The Court stated that it would “upon tbetHfcoming filing of Plaintiffs’ motion
for summary judgment, provide for an expedited dakeso that Plaintiffs’ dispositive motion
may be heard prior to the close of the filing périor the 2020 primary election.ld. at 16.

STATEMENT OF UNDISPUTED FACTS
A. Federal Courts Strike Down the 2011 Plan as an llgal Racial Gerrymander

“In the 2010 elections, as a part of a nationalt®épan effort to flip state legislative
chambers in order to gain control of redistrictaitgr the 2010 Census, Republicans won
majorities in the North Carolina House of Repreatwes and the North Carolina Senate for the
first time since 1870."Common Causel8-CVS-014001, slip op. FOF § 1. With their newrdd
control of both chambers of the General AssembgpuBlican legislative leaders set out in 2011
to redraw the boundaries of the State’s 13 congmesksdistricts. Legislative Defendants’
Answer (“LD Answer”) 1 39. As senior chairs of tHeuse and Senate Redistricting
Committees, Legislative Defendant Representativeadlaewis and Senator Robert Rucho
oversaw the drawing of the 2011 congressional trectisg plan (the “2011 Plan”)ld.; Decl. of
Elisabeth S. Theodore (“Theodore Decl.”) Ex. B, Bgpon of Representative David Lewis
(“Lewis Dep.”) at 14:15-15:24Common Cause v. Rughdo. 16-cv-1026 (M.D.N.C. Jan. 26,
2017). They engaged Dr. Thomas Hofeller to draavlan. LD Answer § 41; Theodore Decl.
Ex. A, Deposition of Thomas B. Hofeller (“Hofell&ep.”) at 123:8-23Ruchq No. 16-cv-1026
(M.D.N.C. Jan. 24, 2017).

On February 5, 2016, a three-judge federal distocirt struck down the 2011 Plan as
racially gerrymandered in violation of the FourtgeAmendment’s Equal Protection Clause.
See Harris v. McCroryl59 F. Supp. 3d 600 (M.D.N.C. 2016). In defeonfsthe 2011 Plan, the
State contended that, rather being than a raciglrgander, the 2011 Plan was “strictly’ [a]

political gerrymander.”Cooper v. Harris 137 S. Ct. 1455, 1473 (2017). In affirming theee-



judge panel’s ruling, the U.S. Supreme Court nthed the State’s “sorting of voters on the
grounds of their race remains suspect even ifisaoeeant to function as a proxy for other
(including political) characteristics.Id. at 1455 n.7.

North Carolina conducted two congressional elestigsing the 2011 Plan before it was
struck down. The plan’s unconstitutional racialrgeander resulted in the election of 9
Republicans and 4 Democrats in 2012, and 10 Regaubnd 3 Democrats in 2014.

B. Legislative Defendants Create the 2016 Plan with ghExplicit Partisan Goal
of Guaranteeing a 10-3 Republican Advantage in Comgssional Seats

Following the decision iiarris, the General Assembly set out in 2016 to drawvea ne
congressional plan. With Republicans at that toleling supermajority control of both
chambers, Representative Lewis and Senator Rucho agpk charge of the mapmaking process
and again engaged Dr. Hofeller to draw the remqudal. LD Answer § 46. On February 9,
2016, in a meeting at Dr. Hofeller's home, Représtare Lewis and Senator Rucho told Dr.
Hofeller to create the new districts using politidata, including precinct-level election results
from statewide elections dating back to 20@&eHofeller Dep. at 178:14-19, 180:10-181:5;
Lewis Dep. at 38:15-40:4, 49:3-7, 52:9-53:5, 55;860:1-8; Theodore Decl. Ex. J, Deposition of
Senator Robert A. Rucho (“Rucho Dep.”) at 31:1613233:6-20, 35:16-21, 36:17-378uchqg
No. 16-cv-1026 (M.D.N.C. Jan. 25, 2017). Specifcdhey instructed Dr. Hofeller “to create a
map that was likely to elect 10 Republicans anceBDcrats.” SeeHofeller Dep. at 175:19-23,
178:14-20, 188:19-190:2.

Dr. Hofeller admitted that he sought to achieveitlagjve Defendants’ partisan
objectives by drawing Districts 1, 4, and 12 tdme@dominantly Democratic districts.”

Hofeller Dep. at 192:10-16. With respect to thedfaining districts, Dr. Hofeller “assign[ed]



voters to the districts ... based on their votingdmg' in order to make all 10 of these districts
“Republican opportunity-to-elect districts.” Hofal Dep. at 128:22-129:2.

Dr. Hofeller carried out this gerrymandering thrbwgpartisanship formula he created
that scored the partisan performance of every gdtabulation district (VTD) in North Carolina.
His partisanship formula measured the average Dexio@and Republican vote share in each
VTD across seven statewide elections from 20081z12 Hofeller Dep. at 212:16-215:7,
Theodore Decl. Ex. H, Second Deposition of Thomateher (“Hofeller Dep. 1I”) at 260:18-
267:17,Ruchqg No. 16-cv-1026 (M.D.N.C. Feb. 10, 2018&eTheodore Decl. Ex. G, Hofeller
Dep. Il Ex. 42 (Dr. Hofeller’'s partisanship formyulaDr. Hofeller used the averaged results from
these seven elections “to get a pretty good credsosm of what the past vote had been,” Hofeller
Dep. at 212:16-213:9, and “[t]o give [him] an inalion of the two-party partisan characteristics
of VTDs,” Hofeller Dep. Il at 266:24-267:6. He kmled that the formula would give him useful
information regarding the “partisan characteristafsthe VTDs, because individual VTDs “tend
to carry the same characteristics through a stfredections” in that they “line up from one end
of the ... political spectrum to the other in rougtilg same order.1d. at 274:1-16. Dr.

Hofeller had previously testified that “he had dremumerous plans in the state of North
Carolina over decades,” and in his experience, Utiderlying political nature of the precincts in
the state does not change no matter what racesmtowanalyze it.” Theodore Decl. Ex. L, Trial
Testimony of Thomas Hofeller (“Hofeller Testimonyd) 525:6-10Harris v. McCrory, No. 13-
cv-949 (M.D.N.C. Oct. 14, 20153ff'd by Cooper137 S. Ct. 1455eeHofeller Dep. at 149:5-
18. “So once a precinct is found to be a stronmm@®watic precinct,” Dr. Hofeller explained,

“it's probably going to act as a strong Democratiecinct in every subsequent election. The

same would be true for Republican precincts.” Hefdestimony at 525:14-17.



Dr. Hofeller then used this formula reflecting “paeting behavior” to “assign[] VTDs
to various congressional districts in drafting #04.6 plan.” Hofeller Dep. at 132:14-18, 212:16-
215:7;seeHofeller Dep. Il at 267:7-17 (Dr. Hofeller testihg that he “used this [partisanship]
formula” in deciding “where [he] would put the Iméor districts”). More specifically, working
in Maptitude, Dr. Hofeller color-coded VTDs baseadtbeir partisan performance and assigned
VTDs to districts based on this partisan color-ogdi Hofeller Dep. at 212:16-215:7; Hofeller
Dep. Il at 260:18-267:17. In other words, he “d$[iis formula to create a [colored] thematic
to show a percentage of [the] Republican vote” slaeach VTD. Hofeller Dep. Il at 271:11-
273:3. Dr. Hofeller used a “rainbow” color schetoalisplay partisanship in Maptitude based
on his formula.ld. at 270:7-9. He testified that he “satisf[ied] thgislature’s desire to obtain a
partisan advantage” by using the “VTD thematitd! at 281:7-11. In addition to assigning
VTDs to districts based on partisanship, Dr. Hefellsed his partisanship formula to assess the
partisan performance of draft plans as a wholefelléw Dep. Il at 282:1-7.

Dr. Hofeller advised Representative Lewis of thejgrted partisan performance of
districts for which the partisan result was no@athe obvious.” Id. at 290:17-25. Representative
Lewis testified that “[n]early every time” he rewied Dr. Hofeller’'s draft plans, he assessed the
plans’ partisan performance using the results fikorth Carolina’s 2014 Senate race, because
this election was “in [his] mind the closest paldi race with equally matched candidates who
spent about the same amount of money.” Lewis Bef3:9-64:17.

As Representative Lewis and Dr. Hofeller admited,Hofeller had nearly finished the
final plan before the Joint Redistricting Commiteae&r met, and that Dr. Hofeller pre-drew the

plan with partisan intentSeeHofeller Dep. at 175:10-23, 189:20-22; Lewis Dep62:9-64:17,



77:7-24. Dr. Hofeller recalled that “the plan veasually brought into a form to be presented to
the legislature long before [February] 16th.” Hi#feDep. at 175:10-18.

From roughly February 10 to 13, 2016, Represergdtewis and Senator Rucho met
with Dr. Hofeller to review draft plans. Lewis Degt 58:13-61:17, 73:7-74:7. Those draft plans
were “near-final versions of the 2016 map” that RRepntative Lewis intended to submit to the
General Assembly for approvdld. at 77:7-20. Dr. Hofeller and Representative Leagseed
on a draft plan on February 12 or 13, 20d6,and that plan was “ultimately adopted with a
minor distinction for an incumbency issudd. at 77:21-24.

On February 12, 2016, after the 2016 Plan wasdyreaarly finished, the Republican
legislative leaders appointed Representative Lewds Senator Rucho as co-chairs of the newly
formed Joint Select Committee on Redistricting (th@nt Committee”). The Joint Committee
consisted of 24 Republicans and 12 DemocréeeTheodore Decl. Ex. E, Feb. 17, 2016 Tr. of
Proceedings, Joint Comm. on Redistricting (“FebJdint Comm. Tr.”), at 3:9-6:17.

At a meeting on February 16, 2016, the Joint Cotemiadopted a set of criteria (the
“Adopted Criteria”) to govern creation of the 20R&n. Theodore Decl. Ex. D, Feb. 16, 2016
Tr. of Proceedings, Joint Comm. on Redistrictinged. 16 Joint Comm. Tr.”), at 14:16-98:20.
Most notably, the Joint Committee adopted “Partiéduantage” as an official criterion,
explicitly directing that the new plan preserve Rafans’ existing 10-3 advantage in North
Carolina’s congressional delegatiolal. at 67:2-69:23. This criterion stated:

Partisan Advantage The partisan makeup of the congressional detmgander the

enacted plan is 10 Republicans and 3 Democrats. Chimmittee shall make reasonable

efforts to construct districts in the 2016 Conting€ongressional Plan to maintain the

current partisan makeup of North Carolina’s congjmsal delegation.

Theodore Decl. Ex. C, Adopted Criteria.



Representative Lewis described the “Partisan Adagaitcriterion as requiring the
mapmaker “to seek partisan advantage for the Regauiisl.” Theodore Decl. Ex. F, Feb. 19,
2016 Tr. of Proceedings, N.C. House of RepresemstiFloor Session One (“Feb. 19 House
Floor Tr.”), at 34:16-18. He told the Committeatthe would “draw the maps to give a partisan
advantage to 10 Republicans and 3 Demotm@atause | do not believe it's possible to draw a
map with 11 Republicans and 2 DemocratSeb. 16 Joint Comm. Tr. at 50:6-10 (emphasis
added). Representative Lewis “acknowledge[d] fréleatthis would be a political
gerrymander’ Id. at 48:4-5 (emphasis added).

The Joint Committee adopted “Political Data” astheocriterion. Feb. 16 Joint Comm.
Tr. at 43:21-47:5. This criterion stated:

Political Data: The only data other than population data togeeluio construct

congressional districts shall be election resultstatewide contests since January 1,

2008, not including the last two presidential cetge Data identifying the race of

individuals or voters shall not be used in the tmasion or consideration of districts in

the 2016 Contingent Congressional Plan. Votingidts (“VTDs”) should be split only
when necessary to comply with the zero deviatigugation requirements set forth
above in order to ensure the integrity of politidata.

SeeAdopted Criteria.

Leaving no doubt as to how this political data vaoloke used, Representative Lewis told
the Joint Committee that he “want[ed] to make ctbat to the extent [we] are going to use
political data in drawing this map, it is to gaiarfisan advantage on the map. | want that criteria
to be clearly stated and understood.” Feb. 16 fomm. Tr. at 53:24-54:4.

The remaining criteria adopted by the Joint Conemittvere to provide for equal
population, to make the districts contiguous, tmelate the then-current configuration of

District 12, to improve the compactness of thetexgsdistricts, to keep more counties and

VTDs whole than the existing districts, and to avpairing incumbentsSee idat 14:16-18:3,



21:9-24:18, 91:17-94:17, 95:15-98:X@&e alscAdopted Criteria. However, the Adopted
Criteria made clear that counties could be sptipfrtisan advantageSeeAdopted Criteria at 2
(“Divisions of counties shall only be made for r@as of equalizing population, considerations
of incumbency and political impact.”).

The Joint Committee adopted the Political DataRardisan Advantage criteria on party-
line votes. LD Answer § 63. Representative Lewid the Committee that “the criteria that will
be available to the mapmaker ... will only be theega that this ... committee has adopted,” Feb.
16 Joint Comm. Tr. at 140:8-13, despite knowing tha 2016 Plan was “for the most part
finished by the time the criteria were formally ptkxl by the committee,” Hofeller Dep. at
177:9-14. He later emphasized that “the critdra this committee debated and adopted ... are
the criteria that were used to draw these mapsli. E7 Joint Comm. Tr. at 43:4-14.

Legislative Defendants then formally engaged Drfefler, who loaded the 2016 Plan,
which he had completed several days earlier, ostata legislative compute6eelewis Dep.
at 138:6-8; Hofeller Dep. at 197:22-198:17. Driéler later testified that the 2016 Plan
“conformed to the criteria” adopted by the Joint@oittee, which included the criteria
concerning Partisan Advantage and Political Datefeller Dep. at 178:2Gsee id.at 129:10-15.

On February 17, 2016, just one day after the Ioommittee adopted the official criteria,
Representative Lewis and Senator Rucho presenge2it6 Plan to the Committe8eefFeb. 17
Joint Comm. Tr. at 11:8-15. During the presentatRepresentative Lewis discussed the
partisan performance of the proposed districtsemserted that the 2016 Plan would “produce an
opportunity to elect ten Republican members of Cess” Id. at 12:3-7. To prove it,

Representative Lewis provided Committee members spteadsheets showing the partisan

10



performance of the proposed districts in previdatesvide electionsk.g, id. at 17:4-18:23.
The Committee then approved the 2016 Plan on g-paet vote. LD Answer  69.

On February 19, 2016, the full House debated tli® Zan. During the debate,
Representative Lewis “freely acknowledge[d] tha][sought partisan advantage.” Feb. 19
House Floor Tr. at 31:14-17. He defended the $aartAdvantage criterion by stating: “l think
electing Republicans is better than electing DemtscrSo | drew this map in a way to help
foster what | think is better for the countryid. at 34:21-23.

The North Carolina House and Senate approved thé Ptan on February 18 and
February 19, 2016, respectively. No Democrattinezichamber voted for the 2016 Ple&Bee
Theodore Decl. Ex. K, Defendants’ Response to BitshFirst RFAs at No. 25Ruchqg No. 16-
cv-1026.

Senator Rucho testified that the 2016 Plan “satisftall criteria,” including the criteria
requiring a 10-3 partisan advantage for Republicdtischo Dep. 193:24-194:14. In a sworn
declaration submitted in the federal case, Dr. Hafealculated the projected partisan
performance of all 13 districts under the 2016 Rising his seven-election partisanship
formula. Theodore Decl. Ex. |, Second Decl. of Mas B. Hofeller (“Hofeller Decl.”) at 9,
Ruchqg No. 16-cv-1026 (M.D.N.C. Oct. 26, 2017). He doxed that the 2016 Plan (labeled the
“Contingent Plan”) would result in three Democratistricts and 10 Republican districts where
the Republicans had at least 53% of the vote basdds formula.ld. Dr. Hofeller's

calculations are displayed below:

11



Contingent Plan
Dist. | % Rep.
01 31.20%
02 55.63%
03 55.04%
04 37.02%
05 55.71%
06 54.41%
07 53.68%
08 54.94%
09 55.72%
10 57.95%
11 57.08%
12 36.18%
13 53.51%

In their opposition to Plaintiffs’ motion for a gimainary injunction, Legislative
Defendants conceded that their “sole focus” in dngwthe 2016 Plan was to “create a stronger
field for Republicans statewide.” LD Pl Opp. 9-1legislative Defendants asserted that they
lost inHarris v. McCrorybecause the “political explanation was not a sigffity prominent
rationale” for the racially gerrymandered 2011 pland that they “did all the things” they had
been “accused” of failing to in 2014,g, they made partisanship their “sole focukl’

C. The 2016 Plan Achieves lIts Intended Effect of Profieng Ten Republican
Congressional Candidates to Electoral Victory EveryTwo Years

The 2016 Plan has achieved precisely its intendetispn effects—a guaranteed 10-3

Republican advantage in North Carolina’s congresdidelegation.
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In the 2016 elections, Democratic congressionadlickates in North Carolina won a
combined 47% of the two-party statewide vote, yehwnly 3 of 13 seats (23%peeSBOE,
Nov. 8, 2016 Available Election-related Files (“BOResults”), https://bit.ly/2nM2NIS.

The results were even more striking in 2018. Diedpie blue wave that year, Democrats
were unable to flip a single seat. In fact, adgsfor a district that a Republican won in an
uncontested race in 2018, Democrats waomagority of the two-party statewide vote in the 2018
congressional elections, but still won only the e&8rof 13 seatsSeeSBOE, Nov. 6, 2018
Available Election-related Files (“2018 Resultgijtps://bit.ly/2mWS8CNX.

The results of the individual races in 2018 reveal Legislative Defendants achieved
this feat. The following table shows each pargfiare of the two-party vote in the districts that

the party won in 2018:

L All of the prior election results in this brief veecalculated using the final election results @osin the State
Board of Elections website. This Court can taldégial notice of this information. N.C. R. EvidO2(b).

2 Data for this table was gathered from official t#o€arolina SBOE election resultSee2018 Results. For
District 9, this table uses the results of the S&apier 2019 special electionSeeSBOE, Sep. 10, 2019 Unofficial
Local Election Results - Statewide (2019), httptMd2nC6LgU. To adjust for the uncontested rat®istrict 3,
this table assigns the Democratic and Republicadidates the share of the two-party vote receiwethé
Democratic and Republican candidates in the spelgation held in District 3 in September 2019.
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District Democratic Vote Share| Republican Vote Share

1 69.9%
4 75.1%
12 73.1%
2 52.8%
3 100.0%
5 57.0%
6 56.5%
7 56.5%
8 55.3%
9 51.0%
10 59.3%
11 60.4%
13 53.1%

Statewide Vote Share

Before Adjusting for 48.9% 51.1%

Uncontested Race
Statewide Vote Share
After Adjusting for 50.9% 49.1%
Uncontested Race
Percentage of Seats Wor 23.1% 76.9%

This table illustrates the 2016 Plan’s packing aratking in action. In the three packed
districts, Democrats won enormously lopsided viemrwith between 69.9% and 75.1% of the
vote in each district. By contrast, victorious Rielican candidates won their seats by much
smaller margins, with between 51.0% and 60.4% efvibte in all contested districts. The 2016
Plan thus guaranteed that Democrats would win theaés by very large margins, while
Republicans would win the other ten seats by mudiler, although still comfortable, margins.

While not necessary to grant summary judgment Ringffs, extensive expert analysis
conducted for purposes of the federal partisarygendering challenge to the 2016 Plan
confirms that the 2016 Plan is an intentional, @xi partisan gerrymander that dilutes
Democratic votes and prevents Democratic voters etecting candidates of their choice. Dr.
Jowei Chen, a professor of political science atithaversity of Michigan, generated thousands

of nonpartisan simulated maps respecting North I&’'s political geography and traditional
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redistricting principles including equal populati@ontiguity and compactness, and avoiding
splitting counties and VTDs. Based on this simatatnethodology, Dr. Chen concluded that
the 2016 Plan is extraordinarily anomalous and ihegerrymandered, and that the gerrymander
caused a shift of three to five seats in favohefRepublican PartySeeExpert Report of Jowel
Chen,Ruchg No. 16-cv-1026 (M.D.N.C. Mar. 1, 201%)Dr. Jonathan Mattingly, the chairman
of the Duke Mathematics Department, generated 24€00 nonpartisan simulated maps
respecting North Carolina’s political geography #mdlitional redistricting principles including
equal population, contiguity and compactness, aotlang splitting counties and VTDs. Based
on this simulation methodology, Dr. Mattingly likesg concluded that the 2016 Plan is
extraordinarily anomalous and heavily gerrymandeaed that the gerrymander caused several
seats to shift in favor of the Republican Pai®eeDeclaration and Expert Report of Jonathan C.
Mattingly, Ruchg No. 16-cv-1026 (M.D.N.C. Mar. 6, 201%).

D. The 2016 Plan Packs and Cracks Democratic Voters favery District

The 2016 Plan meticulously packs and cracks Dertioaraters in each and every
district—without exception.
Congressional District 1
District 1 is a packed Democratic district thatlséis together the heavily Democratic

areas of Durham, Wilson, and Pitt Counties wittaadiul of rural Democratic counties in the

3 Submitted as LDTX244 iommon Cause v. Lewis

4 http://s10294.pcdn.co/wp-content/uploads/2016/05éE-Report-of-Jonathan-Mattingly.pdf. Dr. Magig's
analysis was especially conservative because ingpr ensemble of congressional districting plameritionally
sought to create two districts with BVAPs compagetbl the two districts with the highest BVAPs ie 2016 Plan.
Mattingly Report at 13. Dr. Mattingly programmeéist algorithm before the U.S. Supreme Court heldarris

that Legislative Defendants lacked evidence thraMRA requires any racial thresholds for North dlaeds
congressional districts. Dr. Mattingly createcepagate ensemble of congressional plans that didomsider racial
data, and he showed in his report that this ensenrbhted more Democratic-leaning seats than infapr
ensemble that did incorporate racial ddth.at 16-17.
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northeastern portion of the State. Dr. Hofelleméted that he intentionally drew District 1 to be
“predominantly Democratic.” Hofeller Dep. at 1928.

The following image (and others below) shows thertit's boundaries and the
partisanship of its VTDs using the results of tbé@North Carolina Attorney General race,
with darker blue shading representing larger Deatacrote margins and darker red shading

indicating larger Republican vote margins (bothnmalized by acreagé):

CD.

~

Esselstyn Decl. at 3.

The 2016 Plan divides Pitt County for partisan eptiscing Pitt County’s most
Democratic VTDs in District 1 to the north, whilatging the county’s more moderate and
Republican VTDs in District 3 to the southd. It does the same to Wilson Countyl. In

dividing Wilson County, the plan builds a fenceve¢n Democratic and Republican voters,

5 Plaintiffs’ expert, Blake Esselstyn, created dlire images in this brief using map data and &laaesults
obtained from the North Carolina General AssemBgeDecl. of Blake Esselstyn (“Esselstyn Decl.”) 6.
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nearly straight down the middle of the county, ipgtthe Democratic VTDs in District 1 to the
east and the Republican VTDs in District 2 to thestvIid.

The 2016 Plan’s packing of Democratic voters intfis 1 has produced an
overwhelmingly Democratic district. In 2016 andl8Dthe Democratic candidate won District 1
with 70.3% and 69.9% of the vote, respectively.

Congressional District 2

District 2 cracks Democratic voters. It carefudlyoids the most Democratic areas of
Wake County and Wilson County, instead picking anfy ahose counties’ moderate and
Republican-leaning VTDs. The map further cracks@emocratic voters of Johnston County,

splitting them between District 2 to the north d@hsitrict 7 to the south.

=

CD1

CD 2

CD 3
cD 8

CD7

Esselstyn Decl. at 4.
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Legislative Defendants’ extreme gerrymanderinghe tlistrict has ensured that it
remains a Republican seat. The Republican camdwiam District 2 with 56.7% and 52.8% of
the vote in 2016 and 2018, respectively.

Congressional District 3

Legislative Defendants likewise engineered DistBitd be a safe Republican seat.
Whereas District 1 was the recipient of all of Bitunty’s most Democratic VTDs, District 3
contains all of Pitt County’s most Republican VTDEhe district further avoids a handful of

moderate and Democratic counties in eastern NaatblDa.

Esselstyn Decl. at 5.
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District 3 has performed as designed. The Repableandidate won 67.2% of the vote

in 2016, and won uncontested in 2018.
Congressional District 4

District 4 is a clear example of the subordinatbtraditional districting principles to
partisan ends. Dr. Hofeller admitted that he iticerally drew District 4 to be “predominantly
Democratic.” Hofeller Dep. at 192:7-16. To acl@emaximum packing of Democratic voters,
District 4 connects Wake County’s most Democrafid¢ with the extremely Democratic
VTDs in southern Durham County as well as the etytiof Democratic-leaning Orange County.
This allowed Wake County’s more Republican VTD$&éoput into District 2 to ensure a

Republican seat.
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Esselstyn Decl. at 6.
The result of this packing is that the Democrasicdidate has won District 4 by lopsided
margins, with 68.2% and 75.1% of the vote in 2016 2018, respectively.
Congressional District 5
Legislative Defendants constructed District 5 tmimize the voting power of
Democratic voters in Forsyth County. The 2016 Rlamnects Winston-Salem’s predominantly

Democratic voters with far-flung rural communittesthe west.

SO/

Winston:Salem

CDi13

A (ol p Y

Esselstyn Decl. at 7.

Legislative Defendants succeeded in wasting thesvot the Democratic voters of
Forsyth County. District 5 elected a Republicarcbynfortable margins in the 2016 and 2018

elections, with 58.4% and 57.3% of the vote, respely.
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Congressional District 6

Greensboro is the third-largest city in North Cax@land home to one of the largest
concentrations of Democratic voters in the Stétt@lso fell victim to one of the most egregious
examples of cracking in the 2016 Plan.

As shown in the image below, the 2016 Plan splrese@sboro—and Guilford County—
and subsumes each half within a much larger coratgort of Republican voters. The
southwestern half of Guilford County is now partD$trict 13 and the other half belongs to
District 6, cracking that causes both districtbéosafe Republican seats. As noted previously,
the map also separates the Democratic voters indiaghese districts from Forsyth County’s

Democratic voters in District 5.

CD 6

CD 8
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Esselstyn Decl. at 8.

In cracking Greensboro’s Democratic voters, LegigtaDefendants split the campus of
North Carolina A&T State University, which is therdjest historically black university in the
country. The district boundary cuts straight tlylothe campus, placing the west side of campus

in District 13 and the east side of campus in i2is&, as shown below:
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Esselstyn Decl. at 16.

As a result of this cracking, the Republican caatdichas won District 6 by comfortable
margins, with 59.2% and 56.5% of the vote in 2016 2018, respectively.
Congressional District 7
The 2016 Plan cracks Democratic voters in DisificiAs already explained, at the north

end of District 7, the map cracks Johnston CourlDgmocratic voters between Districts 7 and
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2. Likewise, on the west side of District 7, thaprcracks Democratic voters in Bladen County,
splitting the most heavily Democratic VTDs betwéantricts 7 and 9.

CD 1

CD8
CD 3

Esselstyn Decl. at 9.

As a result of this cracking, District 7 has reneaira safe Republican seat. The
Republican candidate won District 7 with 60.9% &6db% of the vote in 2016 and 2018,
respectively.

Congressional District 8

Fayetteville is North Carolina’s sixth most-popudatity and is heavily Democratic. The

2016 Plan cracks Fayetteville’s Democratic votexarty down the middle, placing one group in

District 8 and the other in District 9. DistrictiBen slices to the west, picking up Republican
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voters in county after county until stopping haljmthrough Rowan County, right before the

district would hit the Democratic voters of Salisjguvho are carefully excluded from District 8

and placed into District 13 instead.

/

Esselstyn Decl. at 10.

As a result of this cracking, District 8 has reneaira safe Republican seat. The
Republican candidate won District 8 with 58.8% &Bd3% of the vote in 2016 and 2018,
respectively.

Congressional District 9

District 9 is a near mirror image of District 8.isBict 9 contains the other half of
Fayetteville’s Democratic voters and then, liketbes 8, stretches west to pick up Republican
voters. District 9 reaches into Mecklenburg Couwany picks up the “pizza slice” in

Mecklenburg County that contains the county’s niRegpbublican-leaning VTDs. District 9's
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boundaries carefully exclude virtually all of Meekburg County’s Democratic VTDs, which

instead are packed into District 12.

-

Esselstyn Decl. at 11.

In the elections under the 2016 Plan, District 9 bent but not broken, remaining a
Republican seat. In 2016, the Republican candidatewith 58.2% of the vote. In 2018,
District 9’s Republican candidate was involved imigh-profile election-fraud scandal, but even
that could not counterbalance the extreme gerryeran@ihe Republican candidate won the
September 2019 special election in District 9 Witho of the vote.

Congressional Districts 10 and 11

The 2016 Plan egregiously cracks Asheville’s Deratcivoters between Districts 10

and 11 to create two safe Republican seats. Tadking dilutes the voting power of

Asheville’s Democratic voters and ensures that tanot elect a candidate of their choice.
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Esselstyn Decl. at 12-13.
The boundary between Districts 10 and 11 splitctmpus of UNC Asheville in two,
even going so far as to place students living ffierdint sides of the same residential dormitory

into different congressional districts, as showthimimage below:

6 See Two UNC Asheville Dorms Are Bisected by Gemgerad District BoundarieDistricks (Oct. 26, 2018),
https://blog.districks.com/2018/10/26/two-unc-astexdorms-are-bisected-by-gerrymandered-distiingd/.
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Esselstyn Decl. at 17.

The cracking of Asheville’s Democratic voters hageto successful. The Republican
candidates in Districts 10 and 11 won both seatis between 58% and 63% of the vote in the
2016 and 2018 elections.

Congressional District 12

District 12 is another packed Democratic distridt. Hofeller admitted in sworn
testimony that he intentionally drew District 12® “predominantly Democratic.” Hofeller
Dep. 192:7-16. District 12 packs all of Mecklenip@ounty’s most Democratic VTDs, carefully

excluding the Republican-leaning “pizza slice” e tsouthern part of Mecklenburg County to

ensure that District 12 is an overwhelmingly Denaticrdistrict.
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Esselstyn Decl. at 14.

As a result of this packing, the Democratic canideon District 12 with 67.0% and
73.1% of the vote in 2016 and 2018, respectively.

Congressional District 13

District 13 contains the other cracked half of @ud County. District 13 is a dog-
shaped district that groups Guilford County’s hgaldemocratic voters in and around
Greensboro and High Point with overwhelmingly Rdmaim areas in Davidson, Davie, Rowan,
and Iredell Counties, ensuring that Guilford Cotsyyemocratic voters cannot elect a

Democrat.

W

Esselstyn Decl. at 15.

The Republican candidate won District 13 in 2016 2818 with 56.1% and 53.1% of

the vote, respectively.
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E. The U.S. Supreme Court Holds that Partisan Gerrymadering Claims Are
Left to State Courts Applying State Constitutions

In August 2016, the North Carolina Democratic Pa@gmmon Cause, and more than a
dozen individual North Carolina voters sued Reprdere Lewis, Senator Rucho, and other
state defendants in federal court, asserting HeP016 Plan was a partisan gerrymander in
violation of thefederalconstitution. Common Cause v. Ruchdo. 16-cv-1026, ECF No. 1
(M.D.N.C. Aug. 5, 2016)seeRucho v. Common CauysE39 S. Ct. 2484, 2491 (2019). A month
later, the League of Women Voters of North Caroand twelve individual voters filed a
separate action alleging that the 2016 Plan vidldte federal constitutionLeague of Women
Voters of N.C. v. Rucholo. 16-cv-1164, ECF No. 1 (M.D.N.C. Sept. 22, @01

The two cases were consolidated, and the federsd-fladge panel presided over
extensive discovery and other pretrial proceedirgdact discovery, the plaintiffs deposed
Dr. Hofeller twice and also deposed Representatdveis and Senator Rucho. The plaintiffs
submitted reports from three experts (Dr. Chen NIattingly, and Dr. Simon Jackman), and
Legislative Defendants submitted reports from thegeerts (Dr. Hood, Dr. James Gimpel, and
Sean Trende). Legislative Defendants deposedlénetiffs’ experts, including two separate
depositions of Dr. Chen.

The three-judge panel presided over a four-day tbémed beginning on October 16,
2017. The plaintiffs’ experts all testified adrand were subject to extensive cross-
examination. After the trial, the district courtanimously concluded that the General Assembly
“drew and enacted the 2016 Plan with intent to sdibate the interests of non-Republican
voters and entrench Republican control of Northoiaa's congressional delegationCommon
Cause v. Ruch@79 F. Supp. 3d 587, 672 (M.D.N.C. 2018). Thercturther found that “the

2016 Plan achieved the General Assembly’s discatony partisan objective.ld. The court
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therefore held the 2016 Plan violated the Fourtedmhendment’s Equal Protection Clause and
Article | of the U.S. Constitution. The court foer held, with one dissenter, that the 2016 Plan
also violated the First Amendmerid. at 683.

The U.S. Supreme Court reversed, holding thatgsartgerrymandering claims are not
justiciable under th&ederalconstitution. Ruchg 139 S. Ct. at 2506-07. Nonetheless, the Court
observed that partisan gerrymanders like the 2046 &e “incompatible with democratic
principles.” Id. And, of particular relevance here, the Court re@gphthat the 2016 Plan is
“highly partisan, by any measure,” and a “blatatgreple[] of partisanship driving districting
decisions.” Id. at 2491, 2505. Despite holding that “partisarmygeandering claims present
political questions beyond the reach of théeralcourts,” the Court made clear that it “does not
condone excessive partisan gerrymandering[,] [d¢@s [its] conclusion condemn complaints
about districting to echo into a voidld. at 2507 (emphasis added).

Instead, the U.S. Supreme Court noted that “[t]taeS ... are actively addressing the
issue on a number of fronts” under state constitati provisions.See id. The Court made clear
that “[p]rovisions in state statutes astdte constitutionsan provide standards and guidance for
state courtdo apply.” Id. (emphases added).

F. A Three-Judge Panel of the Superior Court Strikes Bwn North Carolina’s
State Legislative Maps Under the North Carolina Costitution

On September 3, 2019, following a two-week trighi@e-judge panel of this Court
unanimously invalidated North Carolina’s 2017 stdteise and Senate plans under the North
Carolina ConstitutionSee Common Caysdip op. at 10. The Court found that the 20hfest
legislative plans “do not permit voters to freehpoose their representative, but rather

representatives are choosing voters based upoistiopted partisan sorting.ld.
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The Court determined that the plaintiffs had stagdo challenge the state legislative
maps, and that their challenges were justiciabtieuthe North Carolina Constitutiomd. at
292-98, 331-41. And, on the merits, the Court hietd the state legislative maps were partisan
gerrymanders that violated the North Carolina Gtautgin’s Free Elections Clause, art. |, § 10,
Equal Protection Clause, art. |, 8§ 19, and FreedbBpeech and Assembly Clauses, art. I, 88§ 12,
14. See Common Causdip op. at 7-10.

The Common Caus€ourt explained that North Carolina’s 2017 statgdlative plans
and the 2016 Congressional Plan “arose in remaylaivlilar circumstances.1d. at COL { 18.
“[B]oth the 2016 Congressional map and the 201i&sletive maps were required after a federal
court declared existing maps unconstitutional; ve¢gine drawn under the direction of many of
the same actors working on behalf of the Republazartrolled General Assembly; both were
drawn by Dr. Thomas Hofeller; both were drawn igé&part before the General Assembly’s
redistricting committee met and approved redistrgctriteria; andoth ... were drawn with the
intent to maximize partisan advantage and, in fachieved their intended partisan effetttd.
(emphasis added).

G. The 2016 Plan Harms Plaintiffs and Other Voters

The Plaintiffs in this action are North Carolinaens from each of the State’s 13
congressional districts. Each Plaintiff considienbtes for Democratic congressional
candidates.SeeVerified Compl. {1 6-19. The 2016 Plan harms Rilésnand other Democratic
voters in North Carolina by packing and crackingnthto reduce their electoral influence.

Plaintiffs Amy Clare Oseroff, John Balla, and Vimgi Walters Brien reside in
Districts 1, 4, and 12, respectivelgeeVerified Compl. 11 6, 9, 18. The 2016 Plan dilutes
voting power of these Plaintiffs and other Demacrabters by packing Democratic voters into

these three districtsSeeHofeller Dep. at 126:14-25, 127:1-3, 127:23-25,:148 128:17-129:2,
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192:7-16. The 2016 Plan places the remaining #ffair-Rebecca Harper, Donald Rumph,
Richard R. Crews, Lily Nicole Quick, Gettys Cohdn, Shawn Rush, Jackson Thomas Dunn,
Jr., Mark S. Peters, Joseph Thomas Gates, KatBlaeres, and David Dwight Brown—into ten
cracked districts.SeeVerified Compl. {1 6-19. The 2016 Plan fractubesnocratic voters
across those ten districts to ensure that eachctlisill remain reliably RepublicanSee
Hofeller Dep. at 126:14-25, 127:1-3, 128:1-6, 1Z78129:2, 192:7-16.

Expert analysis by Plaintiffs’ expert Dr. Jowei @hBustrates the harm to each Plaintiff.
Dr. Chen created computer simulations for Northoliaa's congressional districts Rucho
that, like the simulations he createddommon Causestrictly adhere to the nonpartisan
traditional redistricting criteria within the 20¥@lopted Criteria.SeeDecl. of Dr. Jowei Chen
(“Chen Decl.”) 11 7-10. As i€ommon Causer. Chen created one congressional simulation
set that ignores incumbency and another set tladsipairing the incumbents in office in 2016
when the 2016 Plan was drawid. Using these simulations, which were previoushydoiced to
Legislative Defendants in the federal partisanygeandering case, Dr. Chen has identified the
extent to which each Plaintiff in the instant chges in a congressional district that is a partisa
outlier relative to the district in which he or sheuld live under neutral maps. Dr. Chen has
conducted this analysis using two different pansé@p measures: and (1) the elections specified
in the 2016 Adopted Criteria, which are all statksvelections from 2008 to 2014 except for the
two presidential elections; and (2) Dr. Hofelles&sven-elections formuldd. 19 12-14.

Dr. Chen finds that nine Plaintiffs who currentlyel in Republican-leaning districts
would live in a more Democratic district in at 1€84% of the 1,000 Simulation Set 1 plans
(Cohen, Quick, Rumph, Dunn, Barnes, Peters, GBtesyn, and Harper)SeeChen Decl. § 17,

Figures 1-2. Dr. Chen finds that the remaining fRlaintiffs would live in a less Democratic
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district in at least 86% of his Simulation Set &nd (Rush, Balla, Brien, Oseroff, Crews), and
three of these five Plaintiffs are extreme outl@osve the 98% leveld. Dr. Chen finds largely
similar results using his Simulation Setld. { 17, Figures 3-4.
ARGUMENT

Legal Standard for Summary Judgment

Summary judgment is appropriate if “there is nougee issue as to any material fact and
[the movant] is entitled to a judgment as a maitdaw.” N.C. R. Civ. P. 56(c). A material fact
is one that “would constitute or would irrevocabhltablish any material element of a claim or
defense.” Abner Corp. v. City Roofing & Sheetmetal CON.C. App. 470, 472, 326 S.E.2d 632,
633 (1985). A genuine issue is “one that can bataaed by substantial evidenceDobson v.
Harris, 352 N.C. 7, 83, 530 S.E.2d 829, 835 (2000). Statial evidence is such relevant
evidence as a reasonable mind might accept as a#egusupport a conclusion and means more
than a scintilla or a permissible evidenc&eWitt v. Eveready Battery C&55 N.C. 672, 681,
565 S.E.2d 140, 146 (2002).

There is no genuine dispute as to any materialfact. Indeed, the material facts are all
a matter of public record: they are establishedhfthe official written criteria for the 2016 Plan,
from Legislative Defendants’ own public statemears sworn testimony, and from the sworn
testimony of their agent Dr. Hofeller. The onlyegtion remaining is one of law: whether an
admitted maximal partisan gerrymander violated\begth Carolina Constitution. In prior cases,
North Carolina courts have granted summary judgrhefting that redistricting plans violate
the North Carolina ConstitutiorSee Stephenson v. Bartl&b5 N.C. 354, 562 S.E.2d 377
(2002) (deciding at summary judgment that Northoliaa’s state legislative districts violate the
North Carolina ConstitutionPender Cty. v. Bartlet861 N.C. 491, 649 S.E.2d 364 (2007)

(same). This Court should do the same here.
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[l The 2016 Plan Violates the North Carolina Constitubn as a Matter of Law

Partisan gerrymandering is “the drawing of legis&atlistrict lines to subordinate
adherents of one political party and entrench a party in power.”Harper v. Lewis 19-CVS-
012667, slip op at 5 (N.C. Super. Ct. Oct. 28, 2@tQotingAriz. State Legislature v. Ariz.
Indep. Redistricting Comm/r135 S. Ct. 2652, 2658 (2016)). Under the legalcples
announced ilCommon Cause v. Levasd reiterated by this Court in granting a prelianyn
injunction in this case, “[e]xtreme partisan geraydering violates . . . the North Carolina
Constitution['s]” Free Elections Clause, Equal lBodton Clause, and Freedom of Speech and
Assembly Clausesld. at 6. Because there is no genuine dispute tba2@a6 Plan is an
extreme partisan gerrymander, Plaintiffs are eatitb judgment as a matter of law.

A. The 2016 Plan Violates North Carolina’s Free Electins Clause

The Free Elections Clause of the North CarolinasBitution declares that “[a]ll elections
shall be free.” N.C. Const., art. I, 8§ 10. “Theé& Elections Clause, Article I, § 10, is one @& th
clauses that makes the North Carolina Constitutiore detailed and specific than the federal
Constitution in the protection of the rights of ¢cifzens.” Common Causeslip op. COL  24.
“The federal Constitution contains no similar carpart.” Id.; see Ruchol39 S. Ct. at 2507.
And since its original adoption in 1776, North Qara has twice “broadened and strengthened”
the Free Elections Clause, first to expand itshrdsam state legislative elections to all elections
and second to add mandatory language to “makeat that the Free Elections Clause and the
other rights secured to the people by the Dectaraif Rights are commands and not mere
admonition.”"Common Causeslip op. COL { 43 (internal quotation marks oeuit

The North Carolina Supreme Court “has long recagphithe fundamental role of the will
of the people in our democratic governmertiarper, slip op. at 6. “Our government is

founded on the will of the people. Their will ispgessed by the ballot.People ex rel. Van
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Bokkelen v. Canaday3 N.C. 198, 220 (1875). Thus, in interpretingvsions of the North
Carolina Constitution, courts “should keep in mihdt this is a government of the people, in
which the will of the people--the majority--legakxpressed, must governState ex rel. Quinn
v. Lattimore 120 N.C. 426, 428, 26 S.E. 638, 638 (1897). diiFand honest elections are to
prevail in this state."McDonald v. Morrow 119 N.C. 666, 673, 26 S.E. 132, 134 (1896). And
“because elections should express the will of g@pfe, it follows that ‘all acts providing for
elections, should be liberally construed, that tengromote a fair election or expression of this
popular will.” Harper, slip op. at 6 (quotingattimorg 120 N.C. at 428, 26 S.E. at 638). The
meaning of the Free Elections Clause, then, “is¢lextions must be conducted freely and
honestly to ascertain, fairly and truthfully, thélwf the people.” Id. at 7;see also Common
Cause slip op. COL | 31 (same).

Partisan gerrymandering is incompatible with theeHElections Clause. It is “contrary
to the fundamental right of North Carolina citizaashave elections conducted freely and
honestly to ascertain, fairly and truthfully, thél\wf the people.” Harper, slip op at 7. Indeed,
“partisan gerrymandering ... strikes at the hebtth® Free Elections ClauseCommon Cause
slip op. COL 1 45. “Extreme partisan gerrymandgdoes not fairly and truthfully ascertain the
will of the people” because “[v]oters are not fyeehoosing their representativedd.  36.
“Rather, representatives are choosing their vétdik. “It is not the will of the people that is
fairly ascertained through extreme partisan gernaeang” but instead “the will of the map
drawer that prevails.’ld. § 37. Applying these principles, the Court strdokvn the 2017 state
House and Senate plans as partisan gerrymandersgdlzded the Free Elections Clause.

There is no genuine dispute that the 2016 Plampa&tesan gerrymander that violates the

Free Elections Clause. The General Assembly addptartisan Advantage” and “Political
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Data” as official criteria for the creation of tB816 Plan, explicitly instructing the mapmaker,
Dr. Hofeller, to “make reasonable efforts to comstrdistricts in the [2016 Plan] to maintain the
current [10-3] partisan makeup of North Carolinadmgressional delegation.” Adopted Criteria.
Thus, the 2016 Plan explicitly and unambiguouslygsa “to predetermine election outcomes”
across the state as a whole and in “specific dtstfi Common Causeslip op. COL { 47. This
Court can grant summary judgment based on theiaffiaitten criteria for the 2016 Plan alone.
But there is even more. Legislative Defendants@ndHofeller confirmed—on the
record in legislative hearings and in sworn depmsiand trial testimony—that the 2016 Plan
was “specifically and systematically design[ed] ar. partisan purposes and a desire to preserve
power,” which this Court held violates the Freediilens Clause Common Caussslip op. COL
1 47. Representative Lewis “acknowledge[d] freehdt the 2016 Plan “would be a political
gerrymander.” Feb. 16 Joint Comm. Tr. at 48:4fe stated: “I want to make clear that to the
extent [we] are going to use political data in draythis map, it is to gain partisan advantage on
the map.”ld. at 53:24-54:4. And Legislative Defendants leftraom for doubt that, as with
the invalidated 2017 state legislative plans, theye seeking partisan advantage “to the greatest
extent possible."Common Causeslip op. COL { 46. They admitted that the 20lEhRvas the
most extreme partisan gerrymander possible. Repta&sve Lewis said that the 2016 Plan
sought a 10-3 Republican advantage only becausg#idhaot believe it would be possible to
draw a map with 11 Republicans and 2 DemocrateB. E6 Joint Comm. Tr. at 50:6-10.
Senator Rucho similarly agreed that the map wasrdta be 10-3 because 10-3 “was doable”
but 11-2 “is not.” Rucho Dep. at 121:10-122:2.
Dr. Hofeller admitted that he followed the Adoptedteria’s directive and drew the

district lines to predetermine a 10-3 Republicaveathge. Hofeller Dep. at 175:19-23, 178:14-
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20, 188:19-190:2. Specifically, he packed Demachatdters into Districts 1, 4, and 12, and
cracked the remaining Democratic voters acrosstirer 10 districts.SeeHofeller Dep. at
127:14-129:2, 192:10-16. He did this by color-cdevery VTD on the basis of partisanship
and assigning VTDs to districts based on theirigamntperformanceSeeHofeller Dep. at
132:14-18, 212:16-215:7; Hofeller Dep. Il at 26026%:17, 269:7-9, 271:11-273:3, 274:1-16,
281:7-11, 282:1-7. His formula predicted a 10-pidican advantage. Hofeller Decl. at 9.

Legislative Defendants have successfully “predeiteefd] election outcomes,” just as
they intended.Common Causeslip op. COL  47. Even though the 2016 and 2¢&8tions
were very different electoral environments, Repzdylis won 10 of 13 seats in both elections.
Republicans won 10 of 13 seats in the blue wave ge2018 even though Democrats received a
majority of the two-party statewide vote after adjustingtfee one uncontested rac8ee2016
Results; 2018 Results. The district-level resiutisy 2018 show how the 2016 Plan withstood
this blue wave; Republicans had enough cushiohdrign cracked districts to withstand a
significant swing in the Democrats’ direction, véhiDemocrats only added to their already huge
majorities in the three packed districSee id. Just like the invalidated 2017 state legislative
plans, the 2016 Congressional Plan makes it “naeabpssible for the will of the people—
should that will be contrary to the will of the fiaan actors drawing the maps—to be expressed
through their votes."Common Causeslip op. COL { 46.

While Dr. Chen and Dr. Mattingly presented copiexpert analysis iRucho
demonstrating that the 2016 Plan is an extremeeotiiat has cost Democrats several seats, this
Court need not rely on such expert analysis tolrédae same conclusion here. Given the official
legislative criteria mandating a 10-3 “Partisan Adtage” through the use of “Political Data,” as

well as Legislative Defendants’ and Dr. Hofellem@missions and the 2016 and 2018 election
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outcomes, there is no genuine dispute that the P06 is an extreme partisan gerrymander. It
manipulates North Carolina’s congressional electimn partisan gain, in violation of the Free
Elections Clause.

B. The 2016 Plan Violates North Carolina’s Equal Protetion Clause

The North Carolina Constitution’s Equal Protect@iause declares that “[n]o person
shall be denied the equal protection of the laws.C. Const., art. I, 8 19. This clause provides
greater protection for voting rights than its fedeounterpart.Harper, slip op. at 7Common
Cause slip op. COL 11 52-57. Specifically, North Canals Equal Protection Clause protects
“the fundamental right of each North Caroliniarstdstantially equal voting power.”
Stephenson v. Bartle®55 N.C. 354, 3379, 562 S.E.2d 377, 394 (200)s well settled in
this State that ‘the right to vote on equal tersna fundamental right.”1d. at 378, 562 S.E.2d at
393 (quotingNorthampton Cty.326 N.C. at 747, 392 S.E.2d at 356).

“These principles apply with full force in the retticting context.”Common Caussslip
op. COL § 53. As this Court has explained, “partigerrymandering runs afoul of the State’s
obligation to provide all persons with equal pratat of law because, by seeking to diminish the
electoral power of supporters of a disfavored partyartisan gerrymander treats individuals
who support candidates of one political party fassrably than individuals who support
candidates of another partyHarper, slip op. at 8 (citind-.ehr v. Robinsor463 U.S. 248, 265
(1983)) (“The concept of equal justice under laguiees the State to govern impartially.”). As
such, extreme partisan gerrymandering “runs afbth@North Carolina Constitution’s
guarantee that no person shall be denied the pquigiction of the laws.'ld. Thus, inCommon
Cause this Court held that extreme partisan gerrymangderiolates the North Carolina Equal
Protection Clause because “the intentional clasgibn of voters based on partisanship in order

to pack and crack them into districts is an impesmbie distinction among similarly situated
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citizens aimed at denying equal voting powe€dmmon Causeslip op. COL |1 53, 63 (internal
guotation marks omitted).

In evaluating whether an alleged partisan gerryraanoblates North Carolina’s Equal
Protection Clause, this Court applies a three4gatt Harper, slip op. at 8. “First, the plaintiffs
challenging a districting plan must prove thatestaficials’ predominant purpose in drawing
district lines was to entrench their party in powgrdiluting the votes of citizens favoring their
rival.” 1d. (quotation marks and brackets omitted). “Sectmel plaintiffs must establish that the
lines drawn in fact have the intended effect bystaitially diluting their votes.’'ld. (quotation
marks omitted). “Finally, if the plaintiffs makbdse showings, the State must provide a
legitimate, non-partisan justificationd., that the impermissible intent did not cause fifiece
to preserve its map.fd. The 2016 Plan easily satisfies each prong.

First, entrenching Republicans in power was not jusGhaeral Assembly’s
“predominant purpose” in drawing the 2016 Plan—atswhe express, overriding goal. The U.S.
Supreme Court described the 2016 Plan as a “blat@mple[] of partisanship driving
districting decisions.”Ruchq 139 S. Ct. at 2505. There can be no genuineigidgere. As set
forth extensively above, the official written crigeas well as the admissions by Dr. Hofeller and
Legislative Defendants conclusively establish ttegislative Defendants’ predominant purpose
was to gerrymander the 2016 Plan to entrench Rgaus! 10-3 advantage. The Adopted
Criteria expressly subordinated traditional nonpart redistricting criteria to “political impact,”
meaning Republican partisan advanta§eeAdopted Criteria. And Dr. Hofeller did not even
calculate the compactness of the 2016 Plan beforas enacted. Hofeller Dep. at 216:8-21.

Secongdthe 2016 Plan has had its “intended effect” aftatig the votes of Plaintiffs and

other Democratic voters, depriving them of subsadigtequal voting power and the right to vote
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on equal termsCommon Caussslip op. COL 1 58. Th€ommon Caus€ourt noted that the
2016 Plan, like the invalidated 2017 state legigaplans, was “drawn with the intent to
maximize partisan advantage and, in fachieved [its] intended partisan effe¢tdd. § 18
(emphasis added). As detailed above, the 2012@h8 election results confirm that Legislative
Defendants succeeded in their goal of creating-a d@&p. See2016 Results2018 Results. The
2016 Plan achieves this result by “packing andkengcDemocratic voters” across the 13
districts, just like the 2017 state legislativen@atruck down under the Equal Protection Clause
in Common CauseSee Common Causdip op. COL 1 70. As under those 2017 state
legislative plans, the margins of victory under 2046 Plan—and not just the seat counts—
confirm the vote dilution. Democrats won theirgdistricts with between 69.9% and 75.1% of
the vote, while Republicans never exceeded 60.48#teithen Republican districts. “This
packing and cracking diminishes the ‘voting powsrDemocratic voters” in all 13 of these
districts. Common Caussslip op. COL § 70. The votes of Democratic veterthe three

packed districts “are substantially less likelyutbmately matter in deciding the election results”
when compared to Republican voters in the ten eddkstricts. Id.

The 2016 Plan “not only deprive[s] Democratic vetef equal voting power in terms of
electoral outcomes, but also deprive[s] them obtautdially equal legislative representation.”
Common Caussslip op. COL { 71. “When a district is createtely to effectuate the interests
of one group”—as Legislative Defendants have aauaiithe districts in the 2016 Plan-aré&he
elected official from that district is more likelg believe that their primary obligation is to
represent only the members of that group, ratheer their constituency as a wholdd.

(internal quotation marks omitted).
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Dr. Chen’s plaintiff-specific analysis independgragbnfirms that the 2016 Plan deprives
Plaintiffs of substantially equal voting power &hé right to vote on equal terms. Dr. Chen
concluded that nine Plaintiffs who are currentlRiepublican districts would be in Democratic
leaning or more competitive districts under a nfegi tvas not drawn to maximize Republican
advantage, but instead was drawn using traditiooapartisan criteria. Chen Decl. § 17.

Finally, there is no legitimate, nonpartisan justificattonthe 2016 Plan’s extreme
partisan bias. I@ommon Causéd.egislative Defendants offered only “limited neait
justifications for the enacted [state legislatingdps,” arguing that those maps satisfied certain
traditional redistricting criteria, such as equapplation, county grouping and traversal rules,
compactness, minimizing VTD splits, and protectimgumbents.Common Causeslip op. COL
9 74. But Legislative Defendants failed to shoat tinese neutral criteria rather than
predominantly partisan intent could actually expldie maps’ “discriminatory effects.d. | 76.
Here, given Legislative Defendants’ and Dr. Hofedle@dmissions about the 2016 congressional
redistricting process, Legislative Defendants cammoaceivably show that the 2016 Plan is
narrowly tailored to achieve a compelling governtriaterest. Indeed, Legislative Defendants’
own adopted criteripermittedthe subversion of neutral criteria for partisadsn

In short, there is no genuine dispute that, in digwhe 2016 Plan, Legislative
Defendants engaged in the “intentional ‘classifarabf voters’ based on partisanship in order to
pack and crack them into districts” and to “depiiveem] of the right to vote on equal terms.”
Common Caussslip op. COL 11 63, 66. The resulting map isspdtably an extreme partisan
gerrymander that deprives Plaintiffs and other Demaitic voters of substantially equally voting
power, which this Court has recognized “runs afifuhe North Carolina Constitution’s

guarantee that no person shall be denied the pquigiction of the laws.'Harper, slip op. at 8.
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C. The 2016 Plan Violates North Carolina’s Freedom oBpeech and Assembly
Clauses

The 2016 Plan burdens protected expression andiassa by making Democratic votes
less effective and by preventing Democratic volens assembling together and instructing
their representatives. Because Defendants castadilish that the 2016 Plan was narrowly
tailored to achieve a compelling government interiegails strict scrutiny.

1. The 2016 Plan Unconstitutionally Discriminates Agaist Protected
Expression and Association

The North Carolina Constitution’s Freedom of Spe€tduse provides that “[flreedom of
speech and of the press are two of the great bkdwadriberty and therefore shall never be
restrained.” N.C. Const., art. I, 8 14. The Ferdf Assembly Clause provides in relevant part
that “[t}he people have a right to assemble togedhretheir common good, to instruct their
representatives, and to apply to the General Asefobredress of grievancesid. § 12.

These clauses provide greater protection for spaedrassociation than their federal
counterparts.Common Caussslip op. COL 1 82-85.

In Common Causehis Court held that “[v]oting for the candidatione’s choice and
associating with the political party of one’s choare core means of political expression
protected by” these clausekl.  86. “Voting provides citizens a direct meanexjressing
support for a candidate and his views,” and “ida®3 protected ‘merely because it involved the
act’ of casting a ballot."ld. 1 87-88 (quotin&tate v. Bishap368 N.C. 869, 874, 787 S.E.2d
814, 818 (2016)). Similarly, “[c]itizens form pital parties to express their political beliefs
and to assist others in casting votes in alignmatht those beliefs.”ld. § 90 (quoting
Libertarian Party of N.C. v. Stat@65 N.C. 41, 49, 707 S.E.2d 199, 204-05 (2013p]anding

together with likeminded citizens in a politicalr{yd thus “is a form of protected association.”
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Id. Both of those holdings apply in the context afigeessional elections here just as they did in
the context of state legislative electionsGommon Cause

It is “axiomatic that the government may not infrnon protected activity based on the
individual's viewpoint.” Harper, slip op. at 9 (internal quotation marks omitte@he guarantee
of free expression “stands against attempts t@disfcertain subjects or viewpointdd.
(quotingCitizens United v. FEC558 U.S. 310, 340 (2010)). Viewpoint discrimioat®is most
insidious where the targeted speech is politi,*both history and logic demonstrate the perils
of permitting the government to identify certaiefarred speakers while burdening the speech
of disfavored speakerstd. (emphasis by Court) (quotation marks omitted) e Fnee Speech
and Assembly Clauses in the North Carolina Cortsiitithus require courts to “carefully guard
against” such efforts “by the party in poweld. (citing Elrod v. Burns 427 U.S. 347, 356
(1976)).

“When a legislature engages in extreme partisarygendering, it identifies certain
preferred speakers (e.g., Republican voters) vdilgeting certain disfavored speakers (e.g.,
Democratic voters) because of disagreement withithes they express when they voted.

In a partisan gerrymander, “disfavored speakers’paicked and cracked into districts, which
ensures that these voters “are significantly ld&styi, in comparison to favored voters, to be able
to elect a candidate who shares their viewd.” And by burdening the associational rights of
disfavored voters, partisan gerrymandering alsddns these voters’ constitutional right to
“Instruct their representatives, and to apply ® @eneral Assembly for redress of grievances.”
Id. (quoting N.C. Const. art. |, 8 12). “As such,rerte partisan gerrymandering runs afoul of

these important guarantees in the North Carolimas@uoition of the freedom of speech and the

43



right of the people of our State to assemble tageth consult for their common good, to instruct
their representatives, and to apply to the Geessémbly for redress of grievances.”

a. A districting plan is subject to strict scrutvere it burdens protected
expression based on viewpoint by discriminatorigking the votes cast for one party’s
candidates less effectiv&Gee Common Causdip op COL § 86. There is no genuine dispute
that Legislative Defendants did this in enacting 2016 Plan. While a law “need not explicitly
mention any particular viewpoint to be impermisgidiscriminatory,”"Common Causeslip op.
COL 1 99, the 2016 Plan is the rare case wherkeghaature did explicitly announce an intent
to disfavor a particular viewpoint. Legislative fBedants adopted an explicit written criterion
that the 2016 Plan would seek “Partisan Advantagéavor one political viewpointSee
Adopted Criteria. The Adopted Criteria are viewgdaliscriminatory on their face.

Representative Lewis left no room for doubt that2016 Plan was drawn to disfavor the
viewpoints of Democratic voters. According to Regantative Lewis himself, the district lines
were drawn to advantage Republichesauserepresentative Lewis “think[s] electing
Republicans is better” “for the country” “than diag Democrats.” Feb. 19 House Floor Tr. at
34:21-23.

The 2016 Plan was crafted in the exact same mahaeled theCommon Caus€ourt to
conclude that the 2017 state legislative plansatgnl the Freedom of Speech Clause. Here too,
the mapmaker “analyzed the voting histories of g%&FD in North Carolina, identified VTDs
that favor Democratic candidates, and then singlgédhe voters in those VTDs for disfavored
treatment by packing and cracking them into distneith the aim of diluting their votes and, in
the case of cracked districts, ensuring that thiesers are significantly less likely, in comparison

to Republican voters, to be able to elect a camelido shares their viewsCommon Cause
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slip op. COL { 95see alsd] 101 (similar). Again, this is undisputed: thadopted Criteria
made clear that “Political Data” involving priorléetions results” would be used to seek
“Partisan Advantage SeeAdopted Criteria, and Dr. Hofeller specificallyratited that he used
VTD-level election results in drawing the 2016 Plairmaximize Republicans’ advantage,
Hofeller Dep. at 127:14-129:2, 132:14-18, 175:19918:14-20, 188:19-190:2, 192:10-16,
212:16-215:7; Hofeller Dep. Il at 260:18-267:179269, 271:11-273:3, 274:1-16, 281:7-11,
282:1-7.

As in Common Causat “changes nothing” that “Democratic voters il cast ballots
under gerrymandered mapsCommon Causeslip op. COL § 96. “The government
unconstitutionally burdens speech where it rendefaivored speedess effectiveeven if it
does not ban such speech outright” Like the invalidated 2017 state legislative plahe
2016 Plan’s “sorting of Plaintiffs and other Demetter voters based on disfavor for
their political views has burdened their speecimiaking their votes less effectiveld. { 102.
“Plaintiffs and other Democratic voters live inttists where their votes are guaranteed to be
less effective—either because the districts ar&grhsuch that Democratic candidates will win
by astronomical margins or because the Democratirs are cracked into seats that are safely
Republican.”Id. Dr. Hofeller's own analysis of projected vote gias under the 2016 Plan
using his partisanship formula shows this to be.tiSeeHofeller Decl. at 9 (concluding that
2016 Plan has three packed Democratic districtsevMdemocrats have at least 63% of the vote,
and ten districts that Republicans win with 53%&86 of the vote).

b. The 2016 Plan independently violates Articlg 12 by burdening the ability of
Democratic voters to associate effectively. Tmnmon Caus€ourt held that a districting plan

IS subject to strict scrutiny where it burdens alsired association by restricting “the ability of
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like-minded people across the State to affiliata political party and carry out [their] activities
and objects.”Common Caussslip op. COL 1 107 (internal quotation marks aed}. The
Court concluded that under the 2017 state legiggtlans, “Democratic voters who live in
cracked districts have little to no ability to ingtt their representatives or obtain redress from
their representatives on issues important to thosers.” Id. The same is true under the 2016
Plan. The 2016 Plan places Democrats in ten cdadistricts that diminish their voting
strength. The Democratic voters in these crack&das have virtually no chance of
successfully banding together to elect a candidfatieeir choice, and their Republican
representatives have little incentive to consitlerviews of Democratic constituents.

C. The 2016 Plan fails strict scrutiny—and indeeyl scrutiny. “Discriminating
against citizens based on their political beliedesinot serve any legitimate government
interest.” Common Causeslip op. COL § 111. “Blatant examples of parisap driving
districting decisions are unrelated to any legitenagislative objective.ld. I 61 (internal
guotation marks omitted)ld. 1 61. “[P]artisan gerrymanders are incompatilk& wemocratic
principles” and are “contrary to the compelling gavmental interests established by the North
Carolina Constitution ‘in having fair, honest eleos,’ where the ‘will of the people’ is
ascertained ‘fairly and truthfully.”1d. 11 61-68 (quotingetersilie 334 N.C. at 182, 432 S.E.2d
at 840, andskinner 169 N.C. at 415, 86 S.E.2d at 356)).

2. The 2016 Plan Unconstitutionally Retaliates AgainsProtected
Expression and Association

The 2016 Plan independently violates the Freedo8pekch and Assembly Clauses by
retaliating against voters based on their protesgestch and association. “In addition to
forbidding discrimination,” North Carolina’s Freadoof Speech and Assembly Clauses “also

barretaliation based on protected speech” or condidt.f 112;see also Harperslip op. at 10
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(“The government also may not retaliate based otepted speech and expression.”). To
prevail on a retaliation theory, a plaintiff mubbsyv that “(1) the [challenged plan] take[s]
adverse action against them, (2) the [plan] w[asdted with an intent to retaliate against their
protected speech or conduct, and (3) the [plan]dvoat have taken the adverse action but for
that retaliatory intent."Common Causeslip op. 1 112.

Like the 2017 state legislative plans invalidate@ommon Causehe 2016 Plan
satisfies all three of these requirements. Aglieese action, “[ijrrelative terms, Democratic
voters under the [2016 Plan] are far less abl@itoeeed in electing candidates of their choice
than they would be under plans that were not sefally crafted to dilute their votes. And in
absoluteterms, Plaintiffs are significantly foreclosedrfrsucceeding in electing preferred
candidates.”Common Caussslip op. COL { 114. As to intent, Dr. HofellerdaLegislative
Defendants have acknowledged—and the Adopted @ritequired—that the 2016 Plan
“intentionally targeted Democratic voters basedtair voting histories."Common Causeslip
op. COL ¥ 115. And as to causation, “[tlhe advef$ects described above would not have
occurred if Legislative Defendants had not cracked packed Democratic voters and thereby
diluted their votes.”"Common Causeslip op. COL § 116. As he did @ommon CauseDr.
Chen “compared the districts in which the IndividR&intiffs currently reside under the enacted
plan[] with districts in which they would have résd under each of his simulated plans,” and all
“of the Individual Plaintiffs’ actual districts aextreme partisan outliers when compared with
their districts under the simulated plans$d’; seeChen Decl. T 17.

D. All Plaintiffs Have Standing

All fourteen Plaintiffs have standing to sue irstbase. “[Blecause North Carolina
courts are not constrained by the ‘case or contsyveequirement of Article Il of the United

States Constitution, our State’s standing jurispneg is broader than federal lawDavis v.

a7



New Zion Baptist Churgt811 S.E.2d 725, 727 (N.C. Ct. App. 2018) (intequeotation marks
omitted);accord Goldston v. Stat861 N.C. 26, 35, 637 S.E.2d 876, 882 (2006) (‘1e/federal
standing doctrine can be instructive as to gen@matiples ... , the nuts and bolts of North
Carolina standing doctrine are not coincident vigitheral standing doctrine.”). “At a minimum,
a plaintiff in a North Carolina court has standingsue when it would have standing to sue in
federal court.” Common Caussslip op. COL 1 2.

“The North Carolina Supreme Court has broadly preted Article I, 8 18 to mean that
‘[a]s a general matter, the North Carolina Constituconfers standing on those who suffer
harm.”” Harper, slip op. at 5 (quotindylangum v. Raleigh Bd. of Adjustmed®2 N.C. 640, 642,
669 S.E.2d 279, 281 (2008)). The “gist” of stagdimder North Carolina law involves
“whether the party seeking relief has alleged suplersonal stake in the outcome of the
controversy as to assure that concrete adversetngds sharpens the presentation of issues
upon which the court so largely depends for illuation of difficult constitutional questions.”
Goldston 361 N.C. at 30, 637 S.E.2d at 879 (quotation sharkitted). Although the North
Carolina Supreme Court “has declined to set outiiperiteria necessary to show standing in
every case, the Supreme Court has emphasized ttavgan its cases examining standing:

(1) the presence of a legally cognizable injuryd &) a means by which the courts can remedy
that injury.” Davis 811 S.E.2d at727-28.

This Court already correctly recognized that “Pi#isin this case have standing to
challenge the congressional districts at issuatper, slip op. at 5. With respect to
redressability, the issuance of the preliminarymefion here and the remedial process in
Common Causdemonstrate that this Court is fully capable ofieeying partisan

gerrymandering. And as injury-in-fact, all foumeRlaintiffs have suffered legally cognizable
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injuries in the drawing of their individual disttsc This Court held iCommon Causthat the
plaintiffs had standing where they had introducaidttict-specific evidence that [they] live in ...
districts that are outliers in partisan compositielative to the districts in which they live under
Dr. Chen’s nonpartisan simulated plan€bmmon Causeslip op. COL  14. Plaintiffs have
introduced such evidence here through Dr. Cherckadation.

Dr. Chen has performed precisely the same digpetific analysis in this case that he
performed inCommon CauseSpecifically, Dr. Chen created computer simulatifmgNorth
Carolina’s congressional districtsRuchothat strictly adhere to the nonpartisan traditiona
redistricting criteria within the 2016 Adopted @ria. Chen Decl. §f 7-10. As@ommon
Cause Dr. Chen created one congressional simulatiothsg¢tignores incumbency and another
set that avoids pairing the incumbents in officeewkhe 2016 Plan was draw8ee id. Using
these simulations, which were produced to Legigtalefendants iRuchg Dr. Chen has
identified the extent to which each Plaintiff héves in a congressional district that is a partisa
outlier relative to the district in which he or sheuld live under neutral maps. Dr. Chen does
this analysis using two different partisanship niees: (1) Dr. Hofeller's seven-statewide-
election formula; and (2) the elections specifiethie 2016 Adopted Criteria, which are all
statewide elections from 2008 to 2014 except fertio presidential electionsd. 11 12-14.

Dr. Chen finds that all fourteen Plaintiffs live @ongressional districts that are partisan
outliers relative to their districts under his slations. SeeChen Decl. § 17, Figures 1-4. Dr.
Chen finds that nine Plaintiffs currently in Repoah-leaning districts would live in a more
Democratic district in at least 91% of the 1,00h@ation Set 1 plansld. 17, Figures 1-2. He

finds that the remaining five Plaintiffs would liwe a less Democratic district in at least 86% of
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his Simulation Set 1 plans, and three of theseRiamtiffs are extreme outliers above the 98%
level. Id. Dr. Chen finds largely similar results using hisn8lation Set 2.1d. § 17, Figures 3-4.
As evidenced by Dr. Chen’s analysis, all fourtenrfiffs have standing to challenge
both their own districts and the 2016 Plan as alevhtn Common Causehis Court held that a
plaintiff with standing to challenge his or her imidual district necessarily had standing to
challenge his or her entire county grouping “beeate manner in which one district is drawn in
a county grouping necessarily is tied to the drgwahsome, and possibly all, of the other
districts within that grouping."Common Causeslip op. COL { 15. But congressional districts
in North Carolina are not drawn in county groupidbe entire statewide map is a single
grouping. The drawing afverycongressional district therefore “is tied to tmewing of some,
and possibly all, of the other” district§ee also Erfer v. Commonweal#94 A.2d 325, 330 (Pa.
2002),abrogated on other grounds by League of Women ¥ete€€ommonwealtli78 A.3d
737 (Pa. 2018) (holding that individual voters hatanding to challenge entire congressional
plan, because a congressional plan “acts as atoitkang jigsaw puzzle, each piece reliant upon
its neighbors to establish a picture of the whold?)aintiffs with standing to challenge their
individual congressional districts thus have stagdo challenge the entire 2016 Plan.

[1. The Court Should Adopt a Non-Partisan, Non-Discrimnatory Remedial Plan

Consistent with N.C.G.S. § 120-2.4, the Court sti@fford the General Assembly two
weeks to adopt a remedial plan. A<Gammon Causehis Court should require that Legislative
Defendants and their agents conduct the entirediangrocess in full public view, which at a
minimum requires that all map drawing occur at pubearings, with any relevant computer
screen visible to legislators and public observ&se Common Caussip op. Decree 1 8. The
Court should also again require that, if Legiskatidefendants wish to retain one or more

individuals who are not current legislative empleg¢o assist in the map-drawing process,
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Legislative Defendants must obtain approval fromm@ourt to engage any such individudi.
1 9. In addition, the Court should direct LegisiatDefendants to make available shapefiles and
block equivalency files for proposed plans and ainents under consideration during the
legislative process. These transparency requireaa more than warranted based on this
Court’s finding inCommon Causthat Legislative Defendants and their attorneysledi a
federal court in 2017 during the remedial processddrawing the 2017 state legislative plans.
Id. at FOF q 704see also idat COL 174 (requiring Legislative Defendantsdaduct the
“entire remedial process in full public view” givéwhat transpired in 2017").

This Court should also immediately appoint Dr. Natilel Persily to serve as a Referee to
(1) assist the Court in reviewing any Remedial Mapacted by the General Assembly; and
(2) develop remedial maps for the Court should@eeeral Assembly fail to enact lawful
Remedial Maps within the time allowed. And a€mmmon Causehe Court should also deny
any stay of the remedial process pending any ambehis Court’s grant of summary judgment.
Common Caussslip op. Decree 1 10.

The Court should direct that the remedial plan dgmpth the following nonpartisan
elements of the 2016 Adopted Criteria:

» Equal Population: Legislative Defendants shallthge2010 federal decennial census

data as the sole basis of population for the @stabkent of districts. The number of
persons in each congressional district shall beeagly equal as practicable, as
determined under the most recent federal dececansus.

» Contiguity: Congressional districts shall be coisgnt of contiguous territory.

Contiguity by water is sufficient.
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» Racial Data: Data identifying the race of indivatkior voters shall not be used in the

construction or consideration of districts.

» Splitting VTDs: Voting districts (“VTDs") shouldésplit only when necessary to
comply with the zero deviation population requirenseset forth above.

» Twelfth District: Legislative Defendants shall struct districts that eliminate the

configuration of the Twelfth District that existpdor to the 2016 Plan.

» Compactness and the Division of Counties: LegigdDefendants shall make

reasonable efforts to construct districts that mnprthe compactness of the districts
in existence prior to the 2016 Plan and keep movaties and VTDs whole as
compared to the district in existence prior to20@6 Plan. Division of counties shall
only be made for reasons of equalizing populatiBeasonable efforts shall be made
not to divide a county into more than two districts

SeeAdopted Criteria (modified to eliminate partisaonsiderations).

This Court should not permit incumbency protectiotbe a criterion for the remedial
plan. Unlike with state legislative plans, candésafor Congress are not required to reside in the
district they seek to represent, and thus thene sompelling interest in permitting incumbency
protection. Moreover, the remedial proces€ommon Causdemonstrates that incumbency
protection efforts can be used for partisan endscan subordinate traditional districting
principles. If this Court does allow for incumbgrmrotection, the Court should provide that
incumbency protection can only be considered tadapairing incumbents in the same district,
and that it may not be carried out for any politieasons, including to benefit an incumbent of
either party. Common Causeslip op. COL 1 168. The Court should furtheedtr as it did in

Common Causehat “the invalidated [2016] districts may notumed as a starting point for
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drawing new districts, and no effort may be madpraserve the cores of invalidated [2016]
districts.” 1d., Decree { 6.

The Court should hold that Legislative Defendamésjadicially estopped from asserting
that the Voting Rights Act (VRA) requires or jugg drawing districts to have a particular
African American voting age population (BVAP). Gooper v. Harris 137 S. Ct. 1455 (2017),
the U.S. Supreme Court held that Legislative Dedetslhad put forward “no evidence that . . .
the thirdGinglesprerequisite” was met in the former Congressid@iatrict 1, given the high
rates at which whites in the area voted for Afriéamericans’ candidate of choicéd. at 1470.

In drawing the 2016 Plan during therris remedial process, Legislative Defendants asserted
that the thirdGinglesfactor was not met in Congressional District Jany other congressional
district, and stated that “tHéarris opinion found that there was not racially poladiz®ting in
the state, and therefore, the race of the votersldmot be considered.” Feb. 16 Joint Comm.
Tr. at 27:11-14. Because Legislative Defendantslcmed that “racially polarized voting did
not exist,”Harris, No. 13-cv-949, ECF No. 159 at 1&ke also idat 9, 12, 16, 19, 25-27, they
adopted the following as a formal criterion for 8.6 Plan: “Data identifying the race of
individuals or voters shall not be used in the tmasion or consideration of districts.” Adopted
Criteria.

Given Legislative Defendants’ prior assertionglaris that the VRA did not impose
requirements for North Carolina’s congressiondiridits, they are judicially estopped from now
asserting that the VRA requires certain distrioteneet certain BVAP thresholds. First,
Legislative Defendants would necessarily have ke taposition that is “clearly inconsistent
with its earlier position.”"Whitacre P’ship v. Biosignia, Inc358 N.C. 1, 30, 591 S.E.2d 870,

889 (2004). Legislative Defendants would needstaldish that there is sufficient evidence of
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racial bloc voting to satisfy the thi@inglesfactor, but that would flatly contradict their i
during theHarris remedial phase that the thi@inglesfactor is not satisfied. Second, in
allowing implementation of the 2016 Plan, tHarris court relied on Legislative Defendants’
statements that they had ignored racial consigderatntirely in creating the PlanSee Harris
v. McCrory, 2016 WL 3129213 (M.D.N.C. June 2, 2016). Allogithem to reverse course and
adopt a different position before this Court cathierefore lead to “inconsistent court
determinations” and the perception that lttegris court “was misled.”Withacre P’ship 358
N.C. at 29, 591 S.E.2d at 889. And third, it woldan abuse of the “judicial machinery” for
Legislative Defendants to justify remedial dissicin the grounds that the VRA imposed
particular requirements when they repeatedly tdledaral court that they did not believe the
VRA applied. New Hampshire v. Main®32 U.S. 742, 750-51 (2001)).

If this Court does not apply judicial estoppell@stphase, then like it did @ommon
Cause the Court should direct that, “if Legislative [@eflants assert that t@nglesfactors are
met as to any [congressional district], they shatlonly provide evidentiary support for that
assertion, but shall also show good cause whydkegot compile such evidence during the
[2016] redistricting process and shall show goagseavhy they should not be held judicially
estopped from arguing that t@nglesfactors are met given their repeated representatmthe
[Harris] court in 2016 that the thir@inglesfactor was not met anywhere in the Stat€dmmon
Cause slip op. Decree | 7(a).

This Court also should direct that any remediahglassed by the General Assembly—
either before or after this Court’s grant of sumynadgment—must be reviewed and approved
by the Court to take effect. Even if the Generssémbly adopts a new plan prior to this Court’s

entry of summary judgment, such a plan would bespanse to the Court’s preliminary
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injunction decision and necessarily would be adbpderemedy the constitutional infirmities of
the existing plan at issue in this case. The Cibuig would retain jurisdiction to review such a
plan to ensure that it cures the 2016 Plan’s infiest Relatedly, the Court should make clear
that all aspects of its remedial order, including ban on retaining the cores of the invalidated
districts and the ban on considering partisanspply to any remedial map drawn following
issuance of the preliminary injunction but bef@suance of a summary judgment order.

CONCLUSION

For the foregoing reasons, the Court should gremb#fs’ Motion for Summary
Judgment and issue a final judgment granting tletadatory and injunctive relief set forth in the

Proposed Order filed contemporaneously with thisiono
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