IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF NORTH CAROLINA
NORTHERN DIVISION
Civil Action No. 5:19-CV-00452-BO

REBECCA HARPER, et al.,

Plaintiffs,

PLAINTIFFS’ EMERGENCY
V. MOTION TO REMAND AND TO
EXPEDITE RESOLUTION OF MOTION

REPRESENTATIVE DAVID R. LEWIS, TO REMAND
in his official capacity as Senior Chairman of 28 U.S.C. 8 1447(c)
the House Select Committee on Redistricting,
etal.,

Defendants.

Plaintiffs Rebecca Harper and 13 other individual North Carolina voters respectfully
move, pursuant to 28 U.S.C. 8§ 1447(c), for remand of this case to the General Court of Justice,
Superior Court Division, Wake County, North Carolina. Plaintiffs also move to expedite
resolution of the motion, in light of the fact that the state court has ordered Defendants to
respond to plaintiffs’ motion for a preliminary injunction by Monday, October 21, and has set a
hearing on the motion for a preliminary injunction by Wednesday, October 24.

In support hereof, Plaintiffs state that this Court lacks jurisdiction over this matter
because the Supreme Court held in Rucho v. Common Cause, 139 S. Ct. 2484 (2019), that
federal courts lack subject matter jurisdiction over partisan gerrymandering claims. In addition,
this case raises exclusively state constitutional challenges to a state law, and there is no basis for
removal under 28 U.S.C. § 1443(2). The reasons for remand are set out more fully in the
supporting memorandum filed contemporaneously herewith.

Thus, Plaintiffs request that the Court:
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Grant Plaintiffs” Emergency Motion for Remand and to Expedite Resolution of the
Motion to Remand, and remand this case by October 18, 2019 to the General Court of
Justice, Superior Court Division, Wake County, North Carolina;

Retain jurisdiction over Plaintiffs’ forthcoming motion for fees, costs, or other relief as
allowed by 28 U.S.C. 8§ 1447(c), the Federal Rules, and any other applicable law; and

Grant Plaintiffs such other and further relief as the Court deems just and proper.

Respectfully submitted this 15th day of October, 20109.
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PATTERSON HARKAVY LLP ARNOLD AND PORTER
KAYE SCHOLER LLP
/s/ Narendra K. Ghosh

Narendra K. Ghosh, NC Bar No. 37649 /s/ R. Stanton Jones

Burton Craige, NC Bar No. 9180 R. Stanton Jones

Paul E. Smith, NC Bar No. 45014 Elisabeth S. Theodore

100 Europa Dr., Suite 420 Daniel F. Jacobson

Chapel Hill, NC 27517 William C. Perdue

(919) 942-5200 Sara Murphy D’ Amico

bcraige@pathlaw.com Graham W. White

nghosh@pathlaw.com 601 Massachusetts Avenue NW

psmith@pathlaw.com Washington, DC 20001-3743
(202) 954-5000

Counsel for Plaintiffs stanton.jones@arnoldporter.com

PERKINS COIE LLP

[s/ Marc E. Elias

Marc E. Elias

Aria C. Branch

PERKINS COIE LLP

700 13th Street NW
Washington, DC 20005-3960
(202) 654-6200
melias@perkinscoie.com

Abha Khanna

PERKINS COIE LLP

1201 Third Avenue, Suite 4900
Seattle, WA 98101-3099
(206) 359-8000
akhanna@perkinscoie.com

Counsel for Plaintiffs
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CERTIFICATE OF SERVICE
I hereby certify that on this date, October 15, 2019, | caused the foregoing document to
be filed and served on all counsel of record by operation of the CM/ECF system for the United

States District Court for the Eastern District of North Carolina.

DATED: October 15, 2019
/s/ Narendra K. Ghosh
Narendra K. Ghosh, NC Bar No.
37649
PATTERSON HARKAVY LLP
100 Europa Dr., Suite 420
Chapel Hill, NC 27517
(919) 942-5200
nghosh@pathlaw.com

Counsel for Plaintiffs
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EXHIBIT A
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STATE OF NORTH CAROLINA IN THE GENERAL COURT OF JUSTICE
21{9SUPERIOR COURT DIVISION
WAKE COUNTY - T T T18CVS 014001

LFiR g

Common Cause; et al.

Plaintiffs,
V. MEMORANDUM REGARDING
HOUSE AND SENATE REMEDIAL
Representative David R. Lewis, in his MAPS AND RELATED MATERIALS

official capacity as senior chairman of the
House Select Committee on Redistricting, et
al.

Defendants.

This Court’s judgment raises unprecedented questions in this State about constitutional
order, separation of powers, and the rule of law. While North Carolina courts have inserted
themselves into the redistricting process in the past, they have always done so using objective,
measurable, and plainly textually-grounded standards, such as maintaining the integrity of county
lines or avoiding race discrimination. The Court’s judgment in this case, for the first time in State
history, expressly pits one political party against the other, but without a measurable standard for
doing so. Not surprisingly, this has divided the general public and strained constitutional order.
While Legislative Defendants respectfully disagree with the Court’s judgment, they have
nonetheless engaged in a herculean effort to comply with it, as set forth below. That effort was
made more difficult by the unprecedented, and possibly unconstitutional, level of judicial

management of legislative affairs mandated by the judgment.'

! The justiciability problems with the Court’s asserted right to manage, let alone oversee, the
General Assembly’s internal affairs are well documented in precedent. See, e.g., Hart v. State, 774
S.E.2d 281,285 (N.C. 2015); Alexander v. Pharr, 179 N.C. 699 (1920); In re Jud. Conduct Comm.,
751 A.2d 514, 516 (N.H. 2000); De Vesa v. Dorsey, 634 A.2d 493, 497 (N.J. 1993); Nixon v.
United States, 506 U.S. 224 (1993); Barry v. U.S. ex rel. Cunningham, 279 U.S. 597, 620 (1929).
If any objections are predicated on an alleged failure of the General Assembly or its members or
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Nevertheless, Legislative Defendants have determined that it is better for the common good
to move on, if possible, rather than seek emergency relief from higher courts. Reasonable minds
can disagree about the need for redistricting reform and the best means to achieve it. It should not
be foisted upon the people by courts. But Legislative Defendants have taken the opportunity of the
Court’s judgment to implement a legislative redistricting process that is unimpeachably fair, non-
partisan, and transparent.

On September 17, 2019, the General Assembly enacted new House and Senate plans into
law, SL 2019-219 (SB 692) and SL 2019-220 (HB 1020). Those plans, and the process that
produced them, comply with the law and this Court’s order. This filing addresses § 2 of this Court’s
order of September 13,2019, requesting an array of information regarding the new plans. Pursuant
to subsections (a) and (b), the filing is accompanied with transcripts® and videos of the redistricting
hearings and floor debates, and the “stat pack” for the plans.

This filing is also accompanied by maps and charts reflecting, among other things, the
‘configurations and amendments considered and identities of persons involved with each. These
items were prepared by non-partisan Central Staff of the General Assembly. These items are as
follows:

 House plan cover sheet, showing basic data for the enacted House plan as a whole.

agents to comply with the terms of the order, Legislative Defendants reserve the right to challenge
the order itself. As the record stands, Legislative Defendants believe that they complied with the
order and that no objection of that nature would be factually sustainable.

2 The General Assembly does not have an in-house court reporting service, and does not generally
create transcripts of committee hearings or floor debates. The General Assembly retained multiple
court reporting services in order to comply with the Court’s order. One court reporting service
was unable to complete the transcript for each day of the Senate Redistricting Committee meetings
by today’s deadline, and has informed the central staff the additional transcripts will be completed
by 5:00 pm on Tuesday, September 23. The additional transcripts will be provided to the Court
upon receipt.
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e Senate plan cover sheet, showing basic data for the enacted Senate plan as a whole.

e House plan maps, showing configurations of the districts and groupings.

e Senate plan maps, showing configurations of the districts and groupings.

e House amendment cover sheets, showing basic data and a narrative for each
amendment from the “base map” and the identities of members and committee staff
involved.

e House draft cover sheets, showing basic data and a narrative for drafts that were
not proposed as amendments to the base map and identities of members and
committee staff involved.

e Senate amendment cover sheets, showing basic data for each amendment from the
“base map” and the identities of members and committee staff involved.

e Senate draft cover sheets, showing basic data for drafts that were not proposed as
amendments to the base map and identities of members and committee staff
involved.

Pursuant to subsection (c), Legislative Defendants represent that the criteria governing the
process are identical to those the Court identified at paragraph 5 of its decree, which is incorporated
here by reference. Pursuant to paragraphs (d) through (f), this memorandum explains the new
redistricting plans, the process of their enactment, why they comply with the criteria and governing
law, the persons involved in creating and drafting them, and alternatives considered.

The districting maps created by the nonpartisan process described below have been enacted
into law and replace the maps this court held unconstitutional. Respectfully, the Court should
decline to enjoin these new maps in whole or in part and allow the electoral process to move

forward without any further delay.

Case 5:19-cv-00452-BO DocumenB18-1 Filed 10/15/19 Page 4 of 33



Legal Standard

The Court has before it two acts of the General Assembly. The Court must presume them
to be constitutional. Wayne Cty. Citizens Ass’n for Better Tax Control v. Wayne Cty. Bd. of
Comm’rs, 399 S.E.2d 311, 315 (N.C. 1991). That presumption applies in full force, even though
the acts were enacted to remedy prior redistricting acts the Court invalidated. See Abbott v. Perez,
138 S. Ct. 2305, 2324-25 (2018). That is especially so since, as the Court’s decree recommended,
“the invalidated 2017 districts [were] not...used as a starting point for drawing new districts, and
no effort [was] made to preserve the cores of invalidated districts.” Court’s Decree { 6.

The Court’s role is limited to assessing the acts’ compliance with legal standards and
efficacy in remedying the supposed legal violations. See Stephenson v. Bartlett,357 N.C. 301, 314,
582 S.E.2d 247, 254 (2003). The Court is bound to “follow the policies and preferences” of the
General Assembly, without clear proof of a legal violation. White v. Weiser, 412 U.S. 783, 795
(1 973)'. The Court’s role is not “to engage in policy-making by comparing the enacted maps with
others that might be ‘ideally fair’ under some judicially-envisioned criteria,” nor is the Court
empowered “to threaten[] the General Assembly’s broad discretionary powers to create legislative
districts.” Court’s Judgment, Conclusions of Law § 139. Thus, the Court’s role here is not to
substitute its View‘of the best way to redistrict or the best map, but to ensure compliance with legal
principles. As explained below, the legality of the enacted plans is unimpeachable.

Overview of the Redistricting Process

The House and Senate redistricting plans share the same general concept.

First, both chambers began with an initial step of picking a “base map” from Dr. Jowei
Chen’s computer-generated maps presented at the liability phase. Significantly, Dr. Chen’s maps
satisfy the Court’s recomrﬁended criteria for a remedial plan—most notably that the maps not be

drawn with any political or racial data or goals in mind.. To aid the remedial process, Dr. Chen
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supplied the General Assembly with the underlying data used to create each map and a composite
scoring formula that ranked each county grouping in each map. Both chambers used Dr. Chen’s
composite scoring formula to winnow down the field to the five highest-ranking county-grouping
configurations using non-partisan criteria to include compactness and reductions of muniqipal and
VTD splits. Then, the House and Senate redistricting committees contacted the State Lottery
Commission, which utilized secure equipment to conduct a random drawing from among these
five top-scoring groupings to pick from that field, randomly, a rendition of each county grouping.
The underlying data for those groupings were merged together and used by the General
Assembly’s non-partisan Central Staff to create the base map. This process means, not only that
the base maps comply with the Court’s recommended criteria, but that they are among the five
most optimal maps by Dr. Chen’s own scoring system for each county grouping.
Second, each chamber proceeded to make small adjustments tailored to legitimate criteria.
Most of the adjustments were to unpair incumbents drawn together in the randomly drawn base
map—a goal this Court’s decree endorses. The entire process occurred in public, and most
adjustments were executed by non-partisan legislative staff members.
The resulting maps were voted on, discussed in public hearings, and enacted into law. This
all occurred within the very tight 14-day time-frame the Court provided.
The process received the support of Democratic members. For example, Senator Blue
stated:
For this process, the rules that have been applied have been evenly
administered. It is a transparent, open process, more transparent than
anything I’ve seen in this legislature, especially with redistricting.
But not only that, but on most of the issues that we deal with. I mean

the public was at it, all the time. Screens were left open, we opened
it for public comment....
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Senate Floor Debate Audio 22:52-23:15. Senator Blue also stated that: “I believe that we’ve come
up with the best we could come up with given the parameters that the Court decided.” Id. 25:14—
25:23. Additionally, he stated: “One of the mainstays of a democratic government is transparency
and that’s why I thipk this process worked so well. Because every aspect of it was transpérency.”
Id. 25:48-26:01.

Likewise, Senator Jeff Jackson stated: “As someone who has been a frequent critic of
redistricting, I feel I’'m duty bound to acknowledge that these are the fairest maps and this was the
fairest process to occur in North Carolina in my lifetime.” Id. 27:51-28:06. Senator McKissick
echoed that view:

I’d like to speak to the fact that this process that we undertook was
the most open, the most transparent, and the most inclusive that I’ve

seen since I’ve been a member of the senate. And I think that’s
something to be commended.

Id. 41:27—41:41.. Senator Marcus opined that: “I believe that these Senate Maps are as good as
humans can draw.” Id. 52:51-52:55.

Although this process and the resulting maps could merit fair-minded policy
disagreement—after all, the process is not the General Assembly’s first choice—Legislative
Defendants respectfully submit that the remedial process it followed and the maps that process
produced undisputedly comply with the law. The base maps, by definition, comply with the
Court’s criteria and all legal standards; the Court has already found them compliént.

Meanwhile, the discretionary adjustments reflect perhaps the least amount of human input
ever involved in a legislative redistricting. As documented below (and in the General Assembly’s
voluminous materials), the adjustments did not take the plans out of compliance with the criteria,
and legislators did not have access to partisan data when making them. Nevertheless, if the Court

somehow finds—against all evidence—that some or all of these adjustments sti// violate the State
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Constitution—a finding that would effectively render legislative redistricting impossible—
Legislative Defendants respectfully submit that the Court should order the use of the base map for
the affected county grouping, rather than draw districts of its own. Court-drawn districts are likely
to raise, rather than reduce, partisan tensions and draw the criticism, meritorious or not, of partisan
politics in the judiciary.

I. The Base Map Approach Is Lawful and a Reasonable Response to the Court’s Decree

A. The Base-Map Process

Both chambers adopted, with minor modifications, redistricting plans created by Dr. Jowei
Chen’s computer—plans that were before the Court at the liability phase and found to comply with
all relevant non-partisan criteria.

The Senate Committee on Redistricting oversaw the process of preparing a new Senate
map. The Senate Committee began with the 1,000 plans Dr. Chen identified as “set 2,” that is,
maps drawn to avoid pairing incumbents. See, e.g., Court’s Findings of Fact § 138. The Senate
Committee debated whether to use “set 1,” which did not avoid incumbency pairings, or set 2 and
selected the latter, since the Court’s decree allows the General Assembly to avoid incumbency
pairings. Court’s Decree § 5(g). Notably, the Court found that set 2’s incumbency criterion did not
reéult in partisan bias, Court’s Findings of Fact § 138, undermining any contention that the choice
of set 2 somehow preserved the partisan bias supposedly present in the 2017 Senate plan. Dr.
Chen’s algorithm sought only to avoid pairing incumbents; it did not involve a “core retention”
component.

From the starting point of the 1,000 set 2 maps, the Senate winnowed down the options to
the five “best” unique maps for each individual county grouping. The committee utilized Dr.
Chen’s composite scoring formula that ranked configurations by the compactness, VTD-split, and

political-subdivision-split goals, identifying the configurations for each grouping that best met
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these non—partisah criteria. In short, by Dr. Chen’s own scoring method, these were the best non-
partisan groupings of all his simulations. Notably, the Senate had intended to use a slightly
different formula, but, after being notified by Plaintiffs’ counsel that Dr. Chen disagreed with that
formula and recommended another, the Senate agreed to use Dr. Chen’s formula. Moreover, the
Senate used data provided to the General Assembly’s staff directly from Plaintiffs’ counsel.?

These top five choices, one grouping at a time, were then given numbers, one through five,
correlating with balls placed into the secure equipment provided by the State Lottery Commission
by its employees. Grouping by grouping, the numbered balls were drawn out and the
corresponding grouping configuration was selected for the base map. Non-partisan lottery
employees did this work. Those groupings were then joined together into the base map.

This approach of choosing a Chen base map ultimately obtained unanimous support in the
Senate Committee. To be sure, it did not begin that way. The choice of Chen set 2 initially faced
limited objections, and the approach was first passed by a divided vote. However, a compromise
was achieved: because Democratic Senators McKissick and Marcus raised concerns that set 2
might not be the better starting point for the base map, the Senate committee directed Central Staff
to follow a similar map-picking process for set 1, creating an individual randomly selected—in
fact, selected by Sen. McKissick himself—map from set 1 for each county grouping. The set 1
Chen maps were then made available for all Senators to review and use for the purpose of creating

amendments to the base map if desired. Notably, no one proposed any amendment replacing a set

3 Legislative Defendants’ counsel provided Dr. Chen’s data to the General Assembly’s Central
Staff, but Plaintiffs’ counsel disagreed that the General Assembly should have Dr. Chen’s data.
Consequently, the General Assembly’s Central Staff did not download that data, and the General
Assembly’s counsel promptly deleted it from the share link that had been sent. The data were not
used in the ranking of base maps or the creation of any plans. The General Assembly relied solely
on the data supplied by Plaintiffs’ counsel.

Case 5:19-cv-00452-BO DocumenB18-1 Filed 10/15/19 Page 9 of 33



2 county grouping with a set 1 county grouping, even though it was both possible and allowed.
With that compromise, the Committee members all voted in favor of the base-map approach and,
in particular, the use of Chen set 2. i

The House proceeded with a similar process, overseen by the House Redistricting
Committee. Initially, the House Redistricting Committee contemplated using Chen set 2 House
méps, doing so on a state-wide basis, and using a scoring method the House committee had arrived
at to winnow down the maps. After feedback and discussions in the Committee hearings (including
from Democratic members), the House Committee chose to work with Chen set 1—that is, the
Chen maps drawn without regard to incumbency residences, See, e.g., Court’s Findings of Fact
9 84—at the level of each affected county grouping. The Committee received notice from
Plaintiffs’ counsel that Dr. Chen disagreed with the House ranking formuia and recommended his
own formula, a position represented in an affidavit signed by Dr. Chen and provided by Plaintiffs’
counsel to the Committee. The House Committee changed course on this too, adopting Dr. Chen’s
formula as the basis for winnowing the maps for each grouping to the top five. Ultimately, the
approach obtained a unanimous endorsement of Committee members.

Like the Senate, the House committee used Dr. Chen’s formula and data provided by
Plaintiffs’ counsel. And, like the Senate, the House committee utilized the services of the State
Lottery Commission and its employees to select groupings at random from the top five
configurations in each grouping.

All of the above-described steps occurred in public: the committee meetings, the selection
of Dr. Chen’s formula, the identification of the top five groupings, the lottery draws, etc. The work
was done in committee rooms open to the public. I;[ was conducted by members and non-partisan

staff on computers in the committee room displayed to the public. The computer screens were

Case 5:19-cv-00452-BO Document48-1 Filed 10/15/19 Page 10 of 33



being live-streamed on the legislature’s website with active microphones at each station. The
computer screens were also displayed on two giant television screens in the committee rooms. The
computer screens were fully visible to the public from the public areas of the committee room.
Additional microphones in the room were on in order to capture conversations by members and
staff. And all activity in the committee room was being captured by numerous cameras and itself
live-streamed on the legislature’s website. The level of public access provided to the committee
process was unprecedented in the history of the General Assembly, regardless of the type of
committee or subject matter involved.
B. The Base Maps Are Lawful and Comply with the Court’s Decree

The base maps are plainly compliant with the Court’s decree and remedy the alleged
violation. The Court determined that Dr. Chen’s maps complied with the General Assembly’s 2017
criteria. Thus, by the Court’s definition, any map the General Assembly chose from Dr. Chen’s
maps would satisfy subsections (a) through (f) of the Court’s criteria—i.e., equal population,
contiguity, county groupings and traversals, compactness, fewer split VIDs, and municipal
boundaries. Court’s Decree § 5(a)—(f). Further, because the Court found that Dr. Chen’s maps
better honored those criteria than did the 2017 plan and because both chambers chose the top five
configurations for each grouping, the choice of a Chen map would, by the Court’s definition, be
an improvement along these metrics from the 2017 plans, not to mention the 2011 plans. The
Committees used the scoring method Dr. Chen personally recommended in an affidavit provided
by Plaintiffs’ counsel.

The choice of a Chen map also ensured that “[p]artisan considerations and election data”
would not be used. Court’s Decree 1[_5(h). The Court found that Dr. Chen did not program his plans

to be drawn towards any partisan goals, so choosing one of them necessarily entailed the choice
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