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Pursuant N.C. R. Civ. P. 65 and N.C. Gen. Stat483, Plaintiffs hereby move for a
preliminary injunction (1) barring Defendants fradministering, preparing for, or moving
forward with the 2020 primary and general electitimmghe U.S. House of Representatives using
the current congressional redistricting plan; &)dsgtting forth a remedial process to create a
new plan that complies with the North Carolina Gauason, including a court-ordered remedial
plan if the North Carolina General Assembly faitedly to enact a new plan comporting with
the North Carolina Constitution. In support othnotion, Plaintiffs state as follows:

INTRODUCTION

This is a straightforward case. No discovery deesive expert analysis is needed for
this Court to issue a preliminary injunction. Theurt can and should enjoin North Carolina’s
2016 congressional redistricting plan (the “201&P)| based solely on the official legislative
criteria for creation of the plan and the admissiofhLegislative Defendants and their
mapmaker, Dr. Thomas Hofeller. Legislative Deferiddreely admitted during the 2016
redistricting process that they were seeking tagiermine congressional election outcomes.
They adopted “Partisan Advantage” as an officidedon, directing that the districts be drawn
to produce a congressional delegation of “10 Repai$ and 3 Democrats.” Representative
Lewis said that this was the maximum gerrymandessite, and that he was drawing the
districts this way because he believes the viewpahDemocratic voters are worse “for the
country.” Sure enough, just as Legislative Defeisiand Dr. Hofeller intended, Republicans
have won 10 of 13 seats in both elections unde2®i® Plan, including in 2018 when
Democratic congressional candidates won a majofitiie two-party statewide vote after
accounting for an uncontested race. All of thevaht facts in this case are incontrovertible and

undisputed.



The law is as clear as the facts.dommon Cause v. Lew unanimous three-judge
panel of this Court held that “the constitutionghts of North Carolina citizens are infringed
when the General Assembly ... draws district mapis avpredominant intent to favor voters
aligned with one political party at the expensethier voters.” 18-CVS-014001, slip. op. at 6
(N.C. Sup. Ct. Sept. 3, 2019). Irrespective oefadilaw, partisan gerrymandering violates the
North Carolina Constitution’s Free Elections Clgusgual Protection Clause, and Freedom of
Speech and Assembly Clauseéd. at 9, 307-31. The 2016 Plan is an extreme partisa
gerrymander that unquestionably violates the NGstolina Constitution undé€€ommon Cause

While this Court could push back the March 2020gressional primaries, the Court
avoid that step by proceeding expeditiously. Irtipalar, the Court can resolve this preliminary
injunction motion and, if it is granted, overseeemedial process that will conclude with the
final adoption of a remedial plan in late Novemlenjch is adequate time for the State Board of
Elections to use the remedial plan in the MarchO22maries. The General Assembly recently
adopted two remedial plans for 77 state House anat8 districts over just an 8-day period.
The remedial process in this case will involve pisé plan with only 13 districts. There is
ample time to brief and decide this motion, alldve General Assembly two weeks to draw a
new plan, and review their remedial plan with thsistance of a referee.

North Carolinians have voted in unconstitutionatgessional districts in every election
this decade. They should not be forced to do amagrhis Court should issue a preliminary
injunction enjoining the 2016 Plan and orderingeavnfair plan for the 2020 elections.

FACTUAL BACKGROUND
A. Federal Courts Strike Down the 2011 Plan as an llgal Racial Gerrymander
“In the 2010 elections, as a part of a nationali®dpan effort to flip state legislative

chambers in order to gain control of redistrictafter the 2010 Census, Republicans won
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majorities in the North Carolina House of Repreatwes and the North Carolina Senate for the
first time since 1870."Common Causel8-CVS-014001, slip op. FOF 1 1. With their newrdd
control of both chambers of the General AssembgpuRlican legislative leaders set out in 2011
to redraw the boundaries of the State’s 13 congnesidistricts. As senior chairs of the House
and Senate Redistricting Committees, LegislativeeBaant Representative David Lewis and
Senator Robert Rucho oversaw the drawing of thd 20hgressional redistricting plan (the
“2011 Plan”). Decl. of Elisabeth S. Theodore (“ddere Decl.”) Ex. B, Deposition of
Representative David Lewis (“Lewis Dep.”) at 141524,Common Cause v. Rughgo. 16-
cv-1026 (M.D.N.C. Jan. 26, 2017). They engagedibomas Hofeller to draw the plan.
Theodore Decl. Ex. A, Deposition of Thomas B. Higie(“Hofeller Dep.”) at 123:8-23Ruchg

No. 16-cv-1026 (M.D.N.C. Jan. 24, 2017).

On February 5, 2016, a three-judge federal distocirt struck down the 2011 Plan as
racially gerrymandered in violation of the FourtdgeAmendment’s Equal Protection Clause.
See Harris v. McCroryl59 F. Supp. 3d 600 (M.D.N.C. 2016). In defemfséhe 2011 Plan, the
State contended that, rather being than a racigymander, the 2011 Plan was “strictly’ [a]
political gerrymander.”Cooper v. Harrig 137 S. Ct. 1455, 1473 (2017). In affirming these-
judge panel’s ruling, the U.S. Supreme Court nthed the State’s “sorting of voters on the
grounds of their race remains suspect even ifisaogant to function as a proxy for other
(including political) characteristics.fd. at 1455 n.7.

North Carolina conducted two congressional elestiaging the 2011 Plan before it was
struck down. The plan’s unconstitutional raciairgsander resulted in the election of 9

Republicans and 4 Democrats in 2012, and 10 Regaubind 3 Democrats in 2014.



B. Legislative Defendants Create the 2016 Plan with ehExplicit Partisan Goal
of Guaranteeing a 10-3 Republican Advantage in Comgssional Seats

Following the decision iiarris, the General Assembly set out in 2016 to drawva ne
congressional plan. With Republicans at that tmleling supermajority control of both
chambers, Representative Lewis and Senator Rudio topk charge of the mapmaking process
and again engaged Dr. Hofeller to draw the remguda@al. On February 9, 2016, in a meeting at
Dr. Hofeller's home, Representative Lewis and SemRucho told Dr. Hofeller to create the
new districts using political data, including precti-level election results from statewide
elections dating back to 200&eeHofeller Dep. at 178:14-19, 180:10-181:5; LewigpDat
38:15-40:4, 49:3-7, 52:9-53:5, 55:1-7, 60:1-8; Tdee Decl. Ex. J, Deposition of Senator
Robert A. Rucho (“Rucho Dep.”) at 31:16-32:13, 33 35:16-21, 36:17-37:&uchq No. 16-
cv-1026 (M.D.N.C. Jan. 25, 2017). Specificallygyhnstructed Dr. Hofeller “to create a map
that was likely to elect 10 Republicans and 3 Denawsc’ SeeHofeller Dep. at 175:19-23,
178:14-20, 188:19-190:2.

Dr. Hofeller admitted that he sought to achieveitlagjve Defendants’ partisan
objectives by drawing Districts 1, 4, and 12 td‘fmeedominantly Democratic districts.”
Hofeller Dep. at 192:10-16. With respect to thedihaining districts, Dr. Hofeller “assign[ed]
voters to the districts ... based on their votingdrg’ in order to make all 10 of these districts
“Republican opportunity-to-elect districts.” Hdfal Dep. at 128:22-129:2.

Dr. Hofeller carried out this gerrymandering thrbwgpartisanship formula he created
that scored the partisan performance of every gaabulation district (VTD) in North Carolina.
His partisanship formula measured the average Deatio@nd Republican vote share in each
VTD across seven statewide elections from 2008312 Hofeller Dep. at 212:16-215:7;

Theodore Decl. Ex. H, Second Deposition of Thomateher (“Hofeller Dep. II”) at 260:18-



267:17,Ruchqg No. 16-cv-1026 (M.D.N.C. Feb. 10, 2018geTheodore Decl. Ex. G, Hofeller
Dep. Il Ex. 42 (Dr. Hofeller’s partisanship formyulaDr. Hofeller testified that he used the
averaged results from these seven elections “ta gettty good cross section of what the past
vote had been,” Hofeller Dep. at 212:16-213:9, ‘§tjd give [him] an indication of the two-
party partisan characteristics of VTDs,” Hofellege Il at 266:24-267:6. He believed that the
formula would give him useful information regarditige “partisan characteristics” of the VTDs,
because individual VTDs “tend to carry the samaattaristics through a string of elections” in
that they “line up from one end of the ... politisplectrum to the other in roughly the same
order.” Id. at 274:1-16. Dr. Hofeller had previously testifigat “he had drawn numerous plans
in the state of North Carolina over decades,” ankis experience, “the underlying political
nature of the precincts in the state does not ghaongmatter what race you use to analyze it.”
Theodore Decl. Ex. L, Trial Testimony of Thomas élter (“Hofeller Testimony”) at 525:6-10,
Harris v. McCrory, No. 13-cv-949 (M.D.N.C. Oct. 14, 201%ff'd by Cooper 137 S. Ct. 1455;
seeHofeller Dep. at 149:5-18. “So once a precindoisnd to be a strong Democratic precinct,”
Dr. Hofeller explained, “it's probably going to aa$ a strong Democratic precinct in every
subsequent election. The same would be true fpuBlEan precincts.” Hofeller Testimony at
525:14-17.

Dr. Hofeller testified that he then used this fofateflecting “past voting behavior” to
“assign[] VTDs to various congressional districtgdrafting the 2016 plan.” Hofeller Dep. at
132:14-18, 212:16-215:8peHofeller Dep. Il at 267:7-17 (Dr. Hofeller testihg that he “used
this [partisanship] formula” in deciding “where [heould put the lines for districts”). More
specifically, working in Maptitude, Dr. Hofeller lbo-coded VTDs based on their partisan

performance and assigned VTDs to districts basethisipartisan color-coding. Hofeller Dep.



at 212:16-215:7, Hofeller Dep. Il at 260:18-267:1i.other words, he “us[ed] this formula to
create a [colored] thematic to show a percentagnef Republican vote” share in each

VTD. Hofeller Dep. Il at 271:11-273:3. Dr. Hofetlused a “rainbow” color scheme to display
partisanship in Maptitude based on his formuth.at 270:7-9. He testified that he “satisf{ied]
the legislature’s desire to obtain a partisan athgei by using the “VTD thematic.Td. at
281:7-11. In addition to assigning VTDs to didgibased on partisanship, Dr. Hofeller used his
partisanship formula to assess the partisan peaflocmof draft plans as a whole. Hofeller Dep.
Il at 282:1-7.

Dr. Hofeller testified that he advised Represemeatiewis of the projected partisan
performance of districts for which the partisarutes/as not “really obvious.1d. at 290:17-25.
Representative Lewis testified that “[n]early evéinge” he reviewed Dr. Hofeller’s draft plans,
he assessed the plans’ partisan performance dgmgsults from North Carolina’s 2014 Senate
race, because this election was “in [his] minddlesest political race with equally matched
candidates who spent about the same amount of niohewis Dep. at 63:9-64:17.

Representative Lewis and Dr. Hofeller admitted tiatHofeller had nearly finished the
final plan before the Joint Redistricting Commiteaer met, and that Dr. Hofeller pre-drew the
plan with partisan intent. Dr. Hofeller recallddat “the plan was actually brought into a form to
be presented to the legislature long before [Feblu®th.” Hofeller Dep. at 175:10-18.

From roughly February 10 to 13, 2016, Represematexvis and Senator Rucho met
with Dr. Hofeller to review draft plans. Lewis Degt 58:13-61:17, 73:7-74:7. Those draft plans
were “near-final versions of the 2016 map” that Repntative Lewis intended to submit to the

General Assembly for approvald. at 77:7-20. Dr. Hofeller and Representative Leagseed



on a draft plan on February 12 or 13, 20#l6,and that plan was “ultimately adopted with a
minor distinction for an incumbency issudd. at 77:21-24.

On February 12, 2016, after the 2016 Plan was@reaarly finished, the Republican
legislative leaders appointed Representative LewisSenator Rucho as co-chairs of the newly
formed Joint Select Committee on Redistricting (th@int Committee”). The Joint Committee
consisted of 24 Republicans and 12 Democr8eeTheodore Decl. Ex. E, Feb. 17, 2016 Tr. of
Proceedings, Joint Comm. on Redistricting (“FebJadint Comm. Tr.”), at 3:9-6:17.

At a meeting on February 16, 2016, the Joint Cotemiadopted a set of criteria (the
“Adopted Criteria”) to govern creation of the 20R&n. Theodore Decl. Ex. D, Feb. 16, 2016
Tr. of Proceedings, Joint Comm. on Redistrictingetd. 16 Joint Comm. Tr.”), at 14:16-98:20.
Most notably, the Joint Committee adopted “Partiéduantage” as an official criterion,
explicitly directing that the new plan preserve Riijcans’ existing 10-3 advantage in North
Carolina’s congressional delegatiolol. at 67:2-69:23. This criterion stated:

Partisan Advantage The partisan makeup of the congressional dategander the

enacted plan is 10 Republicans and 3 Democrats. CBmmittee shall make reasonable

efforts to construct districts in the 2016 Conting€ongressional Plan to maintain the
current partisan makeup of North Carolina’s congioagl delegation.
Theodore Decl. Ex. C, Adopted Criteria.

Representative Lewis described the “Partisan Adageitcriterion as requiring the
mapmaker “to seek partisan advantage for the Regauntsl.” Theodore Decl. Ex. F, Feb. 19,
2016 Tr. of Proceedings, N.C. House of RepresemtstiFloor Session One (“Feb. 19 House
Floor Tr.”), at 34:16-18. He told the Committeatie would “draw the maps to give a partisan

advantage to 10 Republicans and 3 Demot@atause | do not believe it's possible to draw a

map with 11 Republicans and 2 DemocratSeb. 16 Joint Comm. Tr. at 50:6-10 (emphasis



added). Representative Lewis “acknowledge[d] frélehtthis would be a political
gerrymander’ Id. at 48:4-5 (emphasis added).

The Joint Committee adopted “Political Data” astaeo criterion. Feb. 16 Joint Comm.
Tr. at 43:21-47:5. This criterion stated:

Political Data: The only data other than population data tod®tluo construct

congressional districts shall be election resultstatewide contests since January 1,

2008, not including the last two presidential cstdée Data identifying the race of

individuals or voters shall not be used in the tatsion or consideration of districts in

the 2016 Contingent Congressional Plan. Votingidts (“VTDs”) should be split only
when necessary to comply with the zero deviatigpuadion requirements set forth
above in order to ensure the integrity of politidata.

SeeAdopted Criteria.

Leaving no doubt as to how this political data vablok used, Representative Lewis told
the Joint Committee that he “want[ed] to make ctbat to the extent [we] are going to use
political data in drawing this map, it is to gaiarpsan advantage on the map. | want that criteria
to be clearly stated and understood.” Feb. 1& Joomm. Tr. at 53:24-54:4.

The remaining criteria adopted by the Joint Coneritivere to provide for equal
population, to make the districts contiguous, tmelate the then-current configuration of
District 12, to improve the compactness of the tgsdistricts, to keep more counties and
VTDs whole than the existing districts, and to avpairing incumbentsSee idat 14:16-18:3,
21:9-24:18, 91:17-94:17, 95:15-98:2@e alscAdopted Criteria.

The Joint Committee adopted the Political DataRadisan Advantage criteria on party-
line votes. The other criteria were passed omparbisan basis. Representative Lewis told the
Committee that “the criteria that will be availaldethe mapmaker ... will only be the criteria

that this ... committee has adopted,” Feb. 16 Joarhm. Tr. at 140:8-13, despite knowing that

the 2016 Plan was “for the most part finished kgy/time the criteria were formally adopted by



the committee,” Hofeller Dep. at 177:9-14. Hedamphasized that “the criteria that this
committee debated and adopted ... are the criteatavere used to draw these maps.” Feb. 17
Joint Comm. Tr. at 43:4-14.

Legislative Defendants then formally engaged Drieler, who downloaded the 2016
Plan, which he had completed several days eaolio, a state legislative compute3eelewis
Dep. at 138:6-8; Hofeller Dep. at 197:22-198:1%. Hofeller later testified that the 2016 Plan
“conformed to the criteria” adopted by the Joinn@oittee, which included the criteria
concerning Partisan Advantage and Political D&tafeller Dep. at 178:2Gsee id.at 129:10-15.

On February 17, 2016, just one day after the Joamhmittee adopted the official criteria,
Representative Lewis and Senator Rucho presenge2Dit6 Plan to the Committe8eeFeb. 17
Joint Comm. Tr. at 11:8-15. During the presentatRepresentative Lewis discussed the
partisan performance of the proposed districtsems@rted that the 2016 Plan would “produce an
opportunity to elect ten Republican members of Cess” Id. at 12:3-7. To prove it,
Representative Lewis provided Committee membeis spteadsheets showing the partisan
performance of the proposed districts in previdasesvide electionsk.g, id. at 17:4-18:23.

The Committee then approved the 2016 Plan on g-paet vote.

On February 19, 2016, the full House debated tii& Zan. During the debate,
Representative Lewis “freely acknowledge[d] that][Bought partisan advantage.” Feb. 19
House Floor Tr. at 31:14-17. He defended the $artAdvantage criterion by stating: “l think
electing Republicans is better than electing DelascrSo | drew this map in a way to help
foster what | think is better for the countryid. at 34:21-23.

The North Carolina House and Senate approved thé P&an on February 18 and

February 19, 2016, respectively. No Democrattinezichamber voted for the 2016 PléBee



Theodore Decl. Ex. K, Defendants’ Response to BitsinFirst RFAs at No. 25Ruchqg No. 16-
cv-1026.

Senator Rucho testified that the 2016 Plan “satisfiall criteria,” including the criteria
requiring a 10-3 partisan advantage for Republicdscho Dep. 193:24-194:14. In a sworn
declaration submitted in the federal case, Dr. Mafealculated the projected partisan
performance of all 13 districts under the 2016 Rising his seven-election partisanship
formula. Theodore Decl. Ex. |, Second Decl. of iffas B. Hofeller (“Hofeller Decl.”) at 9,
Ruchqg No. 16-cv-1026 (M.D.N.C. Oct. 26, 2017). He doded that the 2016 Plan (labeled the
“Contingent Plan”) would result in three Democratistricts and 10 Republican districts where
the Republicans had at least 53% of the vote bassdus formula.ld. Dr. Hofeller’'s

calculations are displayed below:

Contingent Plan
Dist. | % Rep.
01 31.20%
02 55.63%
03 55.04%
04 37.02%
05 55.71%
06 54.41%
07 53.68%
08 54.94%
09 55.72%
10 57.95%
11 57.08%
12 36.18%
13 53.51%

10



C. The 2016 Plan Achieves Its Intended Effect of Progieng Ten Republican
Congressional Candidates to Electoral Victory EveryTwo Years

The 2016 Plan has achieved precisely its inten@etlspn effects—a guaranteed 10-3
Republican advantage in North Carolina’s congresdidelegation.

In the 2016 elections, Democratic congressionadiickates in North Carolina won a
combined 47% of the two-party statewide vote, yehwnly 3 of 13 seats (23%5eeSBOE,
Nov. 8, 2016 Available Election-related Files (“BOResults”), https://bit.ly/2nM2NIS.

The results were even more striking in 2018. Oedpie blue wave that year, Democrats
were unable to flip a single seat. In fact, adpgstor a district that a Republican won in an
uncontested race in 2018, Democrats womsgority of the two-party statewide vote in the 2018
congressional elections, but still won only the s&@f 13 seatsSeeSBOE, Nov. 6, 2018
Available Election-related Files (“2018 Resultdi)tps://bit.ly/2mWS8CNX.

The results of the individual races in 2018 reveak Legislative Defendants achieved
this feat. The following table shows each parghare of the two-party vote in the districts that

the party won in 2018:

L All of the prior election results in this brief reecalculated using the final election results @bsin the State
Board of Elections website. This Court can taldgédial notice of this information. N.C. R. Evid0O2(b).

2 Data for this table was gathered from official tho€arolina SBOE election resultSee2018 Results. For
District 9, this table uses the results of the Seier 2019 special electionSeeSBOE, Sep. 10, 2019 Unofficial
Local Election Results - Statewide (2019), httptMB2nC6LgU. To adjust for the uncontested rac®istrict 3,
this table assigns the Democratic and Republicadidates the share of the two-party vote receiwethé
Democratic and Republican candidates in the spelgation held in District 3 in September 2019.
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District Democratic Vote Share| Republican Vote Share

1 69.9%
4 75.1%
12 73.1%
2 52.8%
3 100.0%
5 57.0%
6 56.5%
7 56.5%
8 55.3%
9 51.0%
10 59.3%
11 60.4%
13 53.1%

Statewide Vote Share

Before Adjusting for 48.9% 51.1%

Uncontested Race
Statewide Vote Share
After Adjusting for 50.9% 49.1%
Uncontested Race
Percentage of Seats Won 23.1% 76.9%

This table illustrates the 2016 Plan’s packing aratking in action. In the three packed
districts, Democrats won enormously lopsided viemrwith between 69.9% and 75.1% of the
vote in each district. By contrast, victorious Relican candidates won their seats by much
smaller margins, with between 51.0% and 60.4% @Mite in all contested districts. The 2016
Plan thus guaranteed that Democrats would win theaés by very large margins, while
Republicans would win the other ten seats by muadilsr, although still comfortable, margins.

While not necessary to resolve this motion, extenekpert analysis conducted for
purposes of the federal partisan gerrymanderintlesttge to the 2016 Plan confirms that the
2016 Plan is an intentional, extreme partisan geander that dilutes Democratic votes and
prevents Democratic voters from electing candidafékeir choice. Dr. Jowei Chen, a
professor of political science at the UniversityMithigan, generated thousands of nonpartisan
simulated maps respecting North Carolina’s politgmography and traditional redistricting
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principles including equal population, contiguitydacompactness, and avoiding splitting
counties and VTDs. Based on this simulation methaygl, Dr. Chen concluded that the 2016
Plan is extraordinarily anomalous and heavily gmapdered, and that the gerrymander caused a
shift of three to five seats in favor of the Repcdoh Party. SeeExpert Report of Jowei Chen,
Ruchg No. 16-cv-1026 (M.D.N.C. Mar. 1, 201%)Dr. Jonathan Mattingly, the chairman of the
Duke Mathematics Department, generated over 2408partisan simulated maps respecting
North Carolina’s political geography and traditibredistricting principles including equal
population, contiguity and compactness, and avgidplitting counties and VTDs. Based on
this simulation methodology, Dr. Mattingly likewisencluded that the 2016 Plan is
extraordinarily anomalous and heavily gerrymandeaed that the gerrymander caused several
seats to shift in favor of the Republican Pai®geDeclaration and Expert Report of Jonathan C.
Mattingly, Ruchg No. 16-cv-1026 (M.D.N.C. Mar. 6, 201%).

D. The 2016 Plan Packs and Cracks Democratic Voters fBvery District

The 2016 Plan meticulously packs and cracks Dertioaraters in each and every
district—without exception.
Congressional District 1
District 1 is a packed Democratic district thatlséis together the heavily Democratic
areas of Durham, Wilson, and Pitt Counties wittaadful of rural Democratic counties in the
northeastern portion of the State. Dr. Hofellemédted that he intentionally drew District 1 to be

“predominantly Democratic.” Hofeller Dep. at 19213.

3 Submitted as LDTX244 icommon Cause v. Lewis

4 http://s10294.pcdn.co/wp-content/uploads/2016/Q8éE-Report-of-Jonathan-Mattingly. pdf.
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The following image (and others below) shows theritit’'s boundaries and the
partisanship of its VTDs using the results of tb&@ North Carolina Attorney General race,
with darker blue shading representing larger Deattcvote margins and darker red shading

indicating larger Republican vote margins (bothmalized by acreagé):

CD.

~

Esselstyn Decl. at 3.

The 2016 Plan divides Pitt County for partisan eptscing Pitt County’s most
Democratic VTDs in District 1 to the north, whiletfing the county’s more moderate and
Republican VTDs in District 3 to the south. It dabe same to Wilson County. In dividing
Wilson County, the plan builds a fence between Daatac and Republican voters, nearly
straight down the middle of the county, putting Bemocratic VTDs in District 1 to the east and

the Republican VTDs in District 2 to the west.

5 Plaintiffs’ expert, Blake Esselstyn, created &llhe images in this brief using map data and &leaesults
obtained from the North Carolina General Assemi8geDecl. of Blake Esselstyn (“Esselstyn Decl.”) { 6.
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The 2016 Plan’s packing of Democratic voters intfs1 has produced an
overwhelmingly Democratic district. In 2016 andl8Dthe Democratic candidate won District 1
with 70.3% and 69.9% of the vote, respectively.

Congressional District 2

District 2 cracks Democratic voters. It carefudlyoids the most Democratic areas of
Wake County and Wilson County, instead picking afy those counties’ moderate and
Republican-leaning VTDs. The map further cracles@emocratic voters of Johnston County,

splitting them between District 2 to the north d@ndtrict 7 to the south.

=

CD1

CD 2

CD 3
cD 8 >

CD7

Esselstyn Decl. at 4.
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Legislative Defendants’ extreme gerrymanderinghedf district has ensured that it
remains a Republican seat. The Republican camdwain District 2 with 56.7% and 52.8% of
the vote in 2016 and 2018, respectively.

Congressional District 3

Legislative Defendants likewise engineered DistBitd be a safe Republican seat.
Whereas District 1 was the recipient of all of Ritunty’s most Democratic VTDs, District 3
contains all of Pitt County’s most Republican VTDEhe district further avoids a handful of

moderate and Democratic counties in eastern NaatblDa.

Esselstyn Decl. at 5.
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District 3 has performed as designed. The Repabloandidate won 67.2% of the vote

in 2016, and won uncontested in 2018.
Congressional District 4

District 4 is a clear example of the subordinatdtraditional districting principles to
partisan ends. Dr. Hofeller admitted that he ititerally drew District 4 to be “predominantly
Democratic.” Hofeller Dep. at 192:7-16. To acleiewaximum packing of Democratic voters,
District 4 connects Wake County’s most Democrafid®¢ with the extremely Democratic
VTDs in southern Durham County as well as the etytiof Democratic-leaning Orange County.
This allowed Wake County’s more Republican VTD$®¢oput into District 2 to ensure a

Republican seat.
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Esselstyn Decl. at 6.
The result of this packing is that the Democrasindidate has won District 4 by lopsided
margins, with 68.2% and 75.1% of the vote in 2006 2018, respectively.
Congressional District 5
Legislative Defendants constructed District 5 tmimize the voting power of
Democratic voters in Forsyth County. The 2016 Rlamnects Winston-Salem’s predominantly

Democratic voters with far-flung rural communittesthe west.

SO/

Winston:Salem

CDi13

A (ol p Y

Esselstyn Decl. at 7.

Legislative Defendants succeeded in wasting thesvot the Democratic voters of
Forsyth County. District 5 elected a Republicarcbynfortable margins in the 2016 and 2018

elections, with 58.4% and 57.3% of the vote, reSpely.
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Congressional District 6

Greensboro is the third-largest city in North Cer@land home to one of the largest
concentrations of Democratic voters in the Stédtt@lso fell victim to one of the most egregious
examples of cracking in the 2016 Plan.

As shown in the image below, the 2016 Plan spliese@sboro—and Guilford County—
and subsumes each half within a much larger coratgon of Republican voters. The
southwestern half of Guilford County is now partsétrict 13 and the other half belongs to
District 6, cracking that causes both districtbécsafe Republican seats. As noted previously,
the map also separates the Democratic voters Indddhese districts from Forsyth County’s

Democratic voters in District 5.

CD 6

CD 8
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Esselstyn Decl. at 8.

In cracking Greensboro’s Democratic voters, LegigaDefendants split the campus of
North Carolina A&T State University, which is therdiest historically black university in the
country. The district boundary cuts straight tlglothe campus, placing the west side of campus

in District 13 and the east side of campus in @it8, as shown below:
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Esselstyn Decl. at 16.
As a result of this cracking, the Republican caatichas won District 6 by comfortable
margins, with 59.2% and 56.5% of the vote in 2006 2018, respectively.
Congressional District 7
The 2016 Plan cracks Democratic voters in DistficiAs already explained, at the north

end of District 7, the map cracks Johnston CouriDgmocratic voters between Districts 7 and
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2. Likewise, on the west side of District 7, thepcracks Democratic voters in Bladen County,
splitting the most heavily Democratic VTDs betwéaatricts 7 and 9.

” ?“:{%{L CD 1

CD8
CD 3

Esselstyn Decl. at 9.

As a result of this cracking, District 7 has renesira safe Republican seat. The
Republican candidate won District 7 with 60.9% &6db% of the vote in 2016 and 2018,
respectively.

Congressional District 8

Fayetteville is North Carolina’s sixth most-popuatity and is heavily Democratic. The

2016 Plan cracks Fayetteville’s Democratic votearty down the middle, placing one group in

District 8 and the other in District 9. Districtti8en slices to the west, picking up Republican
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voters in county after county until stopping halfwthrough Rowan County, right before the

district would hit the Democratic voters of Salisjpuvho are carefully excluded from District 8

and placed into District 13 instead.

/

Esselstyn Decl. at 10.

As a result of this cracking, District 8 has renesira safe Republican seat. The
Republican candidate won District 8 with 58.8% &bd3% of the vote in 2016 and 2018,
respectively.

Congressional District 9

District 9 is a near mirror image of District 8.isPict 9 contains the other half of
Fayetteville’s Democratic voters and then, liketbis 8, stretches west to pick up Republican
voters. District 9 reaches into Mecklenburg Couantyl picks up the “pizza slice” in

Mecklenburg County that contains the county’s nRegpublican-leaning VTDs. District 9's
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boundaries carefully exclude virtually all of Meekburg County’s Democratic VTDs, which

instead are packed into District 12.

-

Esselstyn Decl. at 11.

In the elections under the 2016 Plan, District 9 ant but not broken, remaining a
Republican seat. Even the fact that District @& Republican candidate was involved in a
high-profile election-fraud scandal that resultedhe invalidation of the 2018 election results
for the district could not counterbalance the axegerrymander. The Republican candidate
won the September 2019 special election in Dis®riatith 51% of the vote.

Congressional Districts 10 and 11

The 2016 Plan egregiously cracks Asheville’s Demabcivoters between Districts 10

and 11 to create two safe Republican seats. Tadking dilutes the voting power of

Asheville’s Democratic voters and ensures that tt@yot elect a candidate of their choice.
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Esselstyn Decl. at 12-13.
The boundary between Districts 10 and 11 splitctrapus of UNC Asheville in two,
even going so far as to place students living ffieréint sides of the same residential dormitory

into different congressional districts, as showthiaimage below:

6 See Two UNC Asheville Dorms Are Bisected by Gemgerad District BoundarieDistricks (Oct. 26, 2018),
https://blog.districks.com/2018/10/26/two-unc-ashexdorms-are-bisected-by-gerrymandered-distiiogd/.
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Esselstyn Decl. at 17.

The cracking of Asheville’s Democratic voters hagt successful. The Republican
candidates in Districts 10 and 11 won both seats bétween 58% and 63% of the vote in the
2016 and 2018 elections.

Congressional District 12

District 12 is another packed Democratic distrior. Hofeller admitted in sworn
testimony that he intentionally drew District 12ie “predominantly Democratic.” Hofeller
Dep. 192:7-16. District 12 packs all of Mecklenp@ounty’s most Democratic VTDs, carefully
excluding the Republican-leaning “pizza slice” e tsouthern part of Mecklenburg County to

ensure that District 12 is an overwhelmingly Denaticrdistrict.

g
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Esselstyn Decl. at 14.

As a result of this packing, the Democratic cangidaon District 12 with 67.0% and
73.1% of the vote in 2016 and 2018, respectively.

Congressional District 13

District 13 contains the other cracked half of @udl County. District 13 is a dog-
shaped district that groups Guilford County’s hgaliemocratic voters in and around
Greensboro and High Point with overwhelmingly Rdjpaim areas in Davidson, Davie, Rowan,
and Iredell Counties, ensuring that Guilford Cotsiyemocratic voters cannot elect a

Democrat.

CD5

CLC

CD 13

Esselstyn Decl. at 15.

The Republican candidate won District 13 in 2016 2018 with 56.1% and 53.1% of

the vote, respectively.
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E. The U.S. Supreme Court Holds that Partisan Gerrymadering Claims Are
Left to State Courts Applying State Constitutions

In August 2016, the North Carolina Democratic Patgmmon Cause, and more than a
dozen individual North Carolina voters sued Reprgere Lewis, Senator Rucho, and other
state defendants in federal court, asserting HeaP016 Plan was a partisan gerrymander in
violation of thefederalconstitution. Rucho v. Common Caysk39 S. Ct. 2484, 2491 (2019).

After a four-day trial, a three-judge federal didtcourt unanimously concluded that the
General Assembly “drew and enacted the 2016 Pl#nintent to subordinate the interests of
non-Republican voters and entrench Republican ebotiNorth Carolina’s congressional
delegation.” Common Cause v. Rucgh/9 F. Supp. 3d 587, 672 (M.D.N.C. 2018). Therto
further found that “the 2016 Plan achieved the Ga@n&ssembly’s discriminatory partisan
objective.” Id. The court therefore held the 2016 Plan violatedRourteenth Amendment’s
Equal Protection Clause and Article | of the U.8n§&litution. The court further held, with one
dissenter, that the 2016 Plan also violated th&t Aimendment.ld. at 683.

The U.S. Supreme Court reversed, holding thatgaartgerrymandering claims are not
justiciable under th&ederalconstitution. Ruchg 139 S. Ct. at 2506-07. Nonetheless, the Court
observed that partisan gerrymanders like the 20416 &e “incompatible with democratic
principles.” Id. And, of particular relevance here, the Court re@aghthat the 2016 Plan is
“highly partisan, by any measure,” and a “blatarraple[] of partisanship driving districting
decisions.” Id. at 2491, 2505. Despite holding that “partisarmrygeandering claims present
political questions beyond the reach of tbderalcourts,” the Court made clear that it “does not
condone excessive partisan gerrymandering[,] [d¢a@s [its] conclusion condemn complaints

about districting to echo into a voidld. at 2507 (emphasis added).
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Instead, the U.S. Supreme Court noted that “[tltateS ... are actively addressing the
issue on a number of fronts” under state constitiati provisions.See id. The Court made clear
that “[p]rovisions in state statutes astdte constitutionsan provide standards and guidance for
state courtdo apply.” Id. (emphases added).

F. A Three-Judge Panel of the Superior Court Strikes Bwn North Carolina’s
State Legislative Maps Under the North Carolina Costitution

On September 3, 2019, a three-judge panel of thigt@nanimously invalidated North
Carolina’s 2017 state House and Senate plans ginelé&torth Carolina ConstitutiorSee
Common Causeslip op. at 10. The Court found that the 20Hfestegislative plans “do not
permit voters to freely choose their representatwe rather representatives are choosing voters
based upon sophisticated partisan sortirlg.”

The Court determined that the plaintiffs had stagdo challenge the state legislative
maps, and that their challenges were justiciabtieuthe North Carolina Constitutiond. at
292-98, 331-41. And, on the merits, the Court hiedd the state legislative maps were partisan
gerrymanders that violated the North Carolina Gartgin’s Free Elections Clause, art. I, § 10,
Equal Protection Clause, art. I, 8§ 19, and Freedb8peech and Assembly Clauses, art. |, 8§ 12,
14. See Common Causdip op. at 7-10.

The Common Caus€ourt explained that North Carolina’s 2017 statgdlative plans
and the 2016 Congressional Plan “arose in remaylaitvlilar circumstances.1d. at COL { 18.
“[B]oth the 2016 Congressional map and the 201&lagve maps were required after a federal
court declared existing maps unconstitutional; ¢ine drawn under the direction of many of
the same actors working on behalf of the Republazartrolled General Assembly; both were
drawn by Dr. Thomas Hofeller; both were drawn mgé&part before the General Assembly’s

redistricting committee met and approved redistrgctriteria; andoth ... were drawn with the
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intent to maximize partisan advantage and, in fachieved their intended partisan effetttd.
(emphasis added).

G. The 2016 Plan Harms Plaintiffs and Other Democratid/oters

Plaintiffs in this action are North Carolina votémsm each of the State’s 13
congressional districts. Each Plaintiff considienbtes for Democratic congressional
candidates.SeeVerified Compl. {{ 6-19. The 2016 Plan harms Rilfsnand other Democratic
voters in North Carolina by packing and crackingnthto reduce their electoral influence.

Plaintiffs Amy Clare Oseroff, John Balla, and Vim@ Walters Brien reside in
Districts 1, 4, and 12, respectiveleeVerified Compl. 11 6, 9, 18. The 2016 Plan dilutes
voting power of these Plaintiffs and other Demacrabters by packing Democratic voters into
these three districtsSeeHofeller Dep. at 126:14-25, 127:1-3, 127:23-25,:128 128:17-129:2,
192:7-16. The 2016 Plan places the remaining #fsin-Rebecca Harper, Donald Rumph,
Richard R. Crews, Lily Nicole Quick, Gettys Cohdn, Shawn Rush, Jackson Thomas Dunn,
Jr., Mark S. Peters, Joseph Thomas Gates, KatBlaeres, and David Dwight Brown—into ten
cracked districts.SeeVerified Compl. 1 6-19. The 2016 Plan fractudesnocratic voters
across those ten districts to ensure that eaadtctiigill remain reliably RepublicanSee
Hofeller Dep. at 126:14-25, 127:1-3, 128:1-6, 178129:2, 192:7-16.

Expert analysis by Plaintiffs’ expert Dr. Jowei @hbBustrates the harm to each Plaintiff.
Dr. Chen created computer simulations for Northolaa’s congressional districts Rucho
that, like the simulations he createddammon Causestrictly adhere to the nonpartisan
traditional redistricting criteria within the 202@lopted Criteria.SeeDecl. of Dr. Jowei Chen
(“Chen Decl.”) 11 7-10. As i@ommon CauseDr. Chen created one congressional simulation
set that ignores incumbency and another set tlmdlspairing the incumbents in office in 2016

when the 2016 Plan was drawiadl. Using these simulations, which were previoushydoiced to
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Legislative Defendants in the federal partisanygeandering case, Dr. Chen has identified the
extent to which each Plaintiff in the instant cges in a congressional district that is a partisa
outlier relative to the district in which he or sheuld live under neutral maps. Dr. Chen has
conducted this analysis using two different pangtsap measures: and (1) the elections specified
in the 2016 Adopted Criteria, which are all statkvelections from 2008 to 2014 except for the
two presidential elections; and (2) Dr. Hofelles&sven-elections formuldd. §{ 12-14.

Dr. Chen finds that nine Plaintiffs who currenilyel in Republican-leaning districts
would live in a more Democratic district in at 1€84% of the 1,000 Simulation Set 1 plans
(Cohen, Quick, Rumph, Dunn, Barnes, Peters, GBtesyn, and Harper)SeeChen Decl. § 17,
Figures 1-2. Dr. Chen finds that the remaining fRlaintiffs would live in a less Democratic
district in at least 86% of his Simulation Set 4nd (Rush, Balla, Brien, Oseroff, Crews), and
three of these five Plaintiffs are extreme outl@bsve the 98% leveld. Dr. Chen finds largely
similar results using his Simulation Setld. § 17, Figures 3-4.

ARGUMENT

Legal Standard

A preliminary injunction should issue if (1) theapitiff can “show likelihood of success
on the merits of his case,” (2) the plaintiff “ikdly to sustain irreparable loss unless the
injunction is issued,” and (3) a “balancing of gaities” supports injunctive relieflriangle
Leasing Co. v. McMahor827 N.C. 224, 227, 393 S.E.2d 854, 856-57 (199@;P. Indus., Inc.
v. McClure 308 N.C. 393, 400, 302 S.E.2d 754, 759 (1983).

These standards apply because Plaintiffs seekhabiry preliminary injunction,
namely “to restrain the defendant[s]” from using #016 Plan in administering the 2020
congressional electiong\nderson v. Town of Waynesvilg03 N.C. 37, 164 S.E. 583, 588

(1932). Plaintiffs seek to prevent Defendants ffpermitting [the 2016 Plan] to operateld.
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In remandingCommon Cause v. Lewis state court, the federal district court conédrthat
suits seeking to bar use of unconstitutional reidtstg plans do notall for “an injunction
compelling the Legislative Defendants to acEdmmon Cause v. Lewi358 F. Supp. 3d 505,
511 (E.D.N.C. 2019). Instead, such complaints seanjoin defendantfsom acting. Id.

Plaintiffs thus do not seek to require Defendamt$perform a positive act,” the trigger
for a “mandatory” preliminary injunctionAuto. Dealer Res., Inc. v. Occidental Life Ins. Q.
N.C, 15 N.C. App. 634, 639, 190 S.E.2d 729, 732 (195& also Bd. of Light & Water
Comm’rs of Concord v. Parkwood Sanitary Dig9 N.C. App. 421, 424, 271 S.E.2d 402, 404
(1980) (similar). But even if the heightened s&madfor mandatory injunctions applied, it is
satisfied here because Plaintiffs’ injuries arerfiediate, pressing, irreparable, and clearly
established.”Auto. Dealer Res15 N.C. App. at 639, 190 S.E.2d at 732. “[T]hisrao doubt
that the court has jurisdiction to issue a prelemynmandatory injunction where the case is
urgent and the right is clear; and, if necessaiméet the exigencies of a particular situation, the
injunctive decree may be both preventive and mamgat Id. (quotation marks omitted¥ee
also Roberts v. Madison Cty. Realtors Ass'n,,1B¢4 N.C. 394, 400, 474 S.E.2d 783, 788
(1996) (recognizing availability of mandatory preiinary injunctions).

The relevant facts are admitted by Legislative Ddéats and are already a matter of
public record. This Court confirmed the governiegal principles just weeks ago@ommon
Cause v. Lewjsvhich Defendants have not appealed. And admatigé deadlines for the 2020
elections are fast approaching. If ever there margstance where “the case is urgent and the

right is clear,”Auto. Dealer Res15 N.C. App. at 639, 190 S.E.2d at 732, it is tne.
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Il. Plaintiffs Are Likely To Succeed on the Merits of heir Claims that the 2016 Plan
Violates the North Carolina Constitution

Plaintiffs are all but certain to succeed on tle&aims in this case. Under the principles
announced iiCommon Cause v. Lewithe 2016 Plan plainly violates the North Carolina
Constitution’s Free Elections Clause, Equal PradadClause, and Freedom of Speech and
Assembly Clauses. And all Plaintiffs have standmgue.

A. The 2016 Plan Violates North Carolina’s Free Electins Clause

The Free Elections Clause of the North Carolinagfitution declares that “[a]ll elections
shall be free.” N.C. Const., art. I, § 10. “The¢& Elections Clause, Article |, 8 10, is one @&f th
clauses that makes the North Carolina Constitutione detailed and specific than the federal
Constitution in the protection of the rights ofdiizens.” Common Causeslip op. COL  24.
“The federal Constitution contains no similar caarptrt.” Id.; see Ruchol39 S. Ct. at 2507.

Since its original adoption in 1776, North Carolimes twice “broadened and
strengthened” the Free Elections Clause, firsxpmed its reach from state legislative elections
to all elections, and second to add mandatory lagguo “make it clear that the Free Elections
Clause and the other rights secured to the pegpleebDeclaration of Rights are commands and
not mere admonition.Common Causeslip op. COL { 43 (internal quotation marks oauft

In Common Causehis Court held that “the meaning of the FreecEdss Clause is that
elections must be conducted freely and honesthstertain, fairly and truthfully, the will of the
people.” Id. § 31. “This ... is a fundamental right of thazaihs enshrined in our Constitution’s
Declaration of Rights, a compelling governmentgdiiast, and a cornerstone of our democratic
form of government.”ld.

As theCommon Caus€ourt held, “partisan gerrymandering ... striketha heart of the

Free Elections Clause.ld. 1 45. “[E]xtreme partisan gerrymandering,” theu@aexplained, “is
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contrary to the fundamental right of North Caroloigzens to have elections conducted freely
and honestly to ascertain, fairly and truthfullye will of the people.”ld. 1 36. “Extreme

partisan gerrymandering does not fairly and trdtyrfascertain the will of the people” because
“[v]oters are not freely choosing their represees.” Id. § 36. “Rather, representatives are
choosing their voters.1d. “It is not the will of the people that is fairfscertained through

extreme partisan gerrymandering” but instead “tlieoikthe map drawer that prevailsId.

1 37. Applying these principles, the Court strdokvn the 2017 state House and Senate plans as
partisan gerrymanders that violated the Free ElestClause.

The 2016 Congressional Plan violates the Free iBlecClause even more flagrantly
than the invalidated 2017 state legislative plafise 2016 Adopted Criteria on their face violate
the Free Elections Clause. The General Assemlaptad “Partisan Advantage” and “Political
Data” as official criteria for the creation of tB816 Plan, explicitly instructing the mapmaker,
Dr. Hofeller, to “make reasonable efforts to comstrdistricts in the [2016 Plan] to maintain the
current [10-3] partisan makeup of North Carolineomgressional delegation.” Adopted Criteria.
Thus, the 2016 Plan explicitly and unambiguouslygst “to predetermine election outcomes”
across the state as a whole and in “specific distfi Common Causeslip op. COL  47.

Legislative Defendants and Dr. Hofeller confirmedrtbe record in legislative hearings
and in sworn deposition testimony—that the 2016 Rlas “specifically and systematically
design[ed] ... for partisan purposes and a desipgdserve power,” which this Court held
violates the Free Elections Claudd. Representative Lewis “acknowledgel[d] freely” thze
2016 Plan “would be a political gerrymander.” F&6.Joint Comm. Tr. at 48:4-5. He stated: “I
want to make clear that to the extent [we] are gdmuse political data in drawing this map, it is

to gain partisan advantage on the malal"at 53:24-54:4. And he left no room for doubt flzest
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with the invalidated 2017 state legislative pldregislative Defendants were seeking partisan
advantage “to the greatest extent possib@smmon Causeslip op. COL  46. Representative
Lewis said that the 2016 Plan sought a 10-3 Repaibladvantage only because he “did not
believe it would be possible to draw a map withREpublicans and 2 Democrats.” Feb. 16 Joint
Comm. Tr. at 50:6-10. Senator Rucho agreed tleatizp was drawn to be 10-3 because 10-3
“was doable” but 11-2 “is not.” Rucho Dep. at 1X1-:122:2.

Dr. Hofeller admitted that he followed the Adoptedteria’s directive and drew the
district lines to predetermine a 10-3 Republicaveatiage. Hofeller Dep. at 175:19-23, 178:14-
20, 188:19-190:2. Specifically, he packed Demacnadters into Districts 1, 4, and 12, and
cracked the remaining Democratic voters acrosstirer 10 districts.SeeHofeller Dep. at
127:14-129:2, 192:10-16. He did this by color-cndevery VTD on the basis of partisanship
and assigning VTDs to districts based on theirigantperformanceSeeHofeller Dep. at
132:14-18, 212:16-215:7; Hofeller Dep. Il at 2602@7:17, 269:7-9, 271:11-273:3, 274:1-16,
281:7-11, 282:1-7. His formula predicted a 10-piRdican advantage. Hofeller Decl. at 9.

Legislative Defendants have successfully “predeireefd] election outcomes,” just as
they intended.Common Causeslip op. COL 1 47. Even though the 2016 and Z8l&é8tions
were very different electoral environments, Repayls won 10 of 13 seats in both elections.
Republicans won 10 of 13 seats in the blue wave 2018 even though Democrats received a
majority of the two-party statewide vote after adjustingtfed one uncontested rac8ee2016
Results; 2018 Results. The district-level restutisn 2018 show how the 2016 Plan withstood
this blue wave; Republicans had enough cushioharndn cracked districts to withstand a swing
in the Democrats’ direction, while Democrats ondglad to their already huge majorities in the

three packed districtsSee id. Just like the invalidated 2017 state legislapians, the 2016
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Congressional Plan makes it “nearly impossibletierwill of the people—should that will be
contrary to the will of the partisan actors drawihg maps—to be expressed through their
votes.” Common Causeslip op. COL | 46.

While Dr. Chen and Dr. Mattingly presented copiexpert analysis iRucho
demonstrating that the 2016 Plan is an extreméeotliat has cost Democrats several seats, this
Court need not rely on such expert analysis tolréae same conclusion here. There is certainly
no need for such expert analysis in order to catecthat Plaintiffs arékely to prevail on the
merits, the standard for a preliminary injunctid@iven the official legislative criteria mandating
a 10-3 “Partisan Advantage” through the use ofitital Data,” as well as Legislative
Defendants’ and Dr. Hofeller’s admissions and tb@&&and 2018 election outcomes, there is no
conceivable factual or legal defense of the 20H1.PIt manipulates North Carolina’s
congressional elections for partisan gain, in viotaof the Free Elections Clause.

B. The 2016 Plan Violates North Carolina’s Equal Protetion Clause

The North Carolina Constitution’s Equal Protectidlause declares that “[n]Jo person
shall be denied the equal protection of the laws.C. Const., art. I, 8 19. This clause provides
greater protection for voting rights than its federounterpart.Common Causeslip op. COL
19 52-57. Specifically, North Carolina’s Equal fation Clause protects “the fundamental right
of each North Carolinian to substantially equaingfpower.”Stephenson v. Bartle55 N.C.
354, 3379, 562 S.E.2d 377, 394 (2002). “It is wgeltled in this State that ‘the right to vote on
equal terms is a fundamental rightId. at 378, 562 S.E.2d at 393 (quotiNgrthampton Cnty.
326 N.C. at 747, 392 S.E.2d at 356). “These pulesiapply with full force in the redistricting
context.” Common Caussslip op. COL 1 53. II€ommon Causehis Court held that extreme
partisan gerrymandering infringes upon this “fundatal right,” because “the intentional

classification of voters’ based on partisanshipriter to pack and crack them into districts is an
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impermissible distinction among similarly situatgtizens aimed at denying equal voting
power.” Id. 11 53, 63 (internal quotation marks omitted).

In evaluating whether an alleged partisan gerryraaugblates North Carolina’s Equal
Protection Clause, this Court applies a threedeatt Id. 1 58. “First, the plaintiffs challenging
a districting plan must prove that state officiggsédominant purpose in drawing district lines
was to entrench their party in power by diluting trotes of citizens favoring their rivalld.
(quotation marks and brackets omitted). “Secolnel plaintiffs must establish that the lines
drawn in fact have the intended effect by subsa#iytdiluting their votes.”ld. (qQuotation marks
omitted). “Finally, if the plaintiffs make thosa®wings, the State must provide a legitimate,
non-partisan justification.g., that the impermissible intent did not cause fifec® to preserve
its map.” Id. The 2016 Plan easily satisfies each prong.

First, entrenching Republicans in power was not jusGhaeral Assembly’s
“predominant purpose” in drawing the 2016 Plan—disvthe express, overriding goal. The U.S.
Supreme Court described the 2016 Plan as a “blatamhple[] of partisanship driving
districting decisions.”Ruchq 139 S. Ct. at 2505. As set forth extensivelyvabohe official
written criteria as well as the admissions by Dofdller and Legislative Defendants
conclusively establish that Legislative Defendapt&dominant purpose was to gerrymander the
2016 Plan to entrench Republicans’ 10-3 advantdde. Adopted Criteria expressly
subordinated traditional nonpartisan redistricnigeria to “political impact,” meaning
Republican partisan advantaggeeAdopted Criteria. And Dr. Hofeller did not everdaadate
the compactness of the 2016 Plan before it wasethadiofeller Dep. at 216:8-21.

Secongdthe 2016 Plan has had its “intended effect” aftdig the votes of Plaintiffs and

other Democratic voters, depriving them of subsadigtequal voting power and the right to vote
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on equal termsCommon Caussslip op. COL 1 58. Th€ommon Caus€ourt noted that the
2016 Plan, like the invalidated 2017 state legigtaplans, was “drawn with the intent to
maximize partisan advantage and, in fachieved [its] intended partisan effe¢tdd. § 18
(emphasis added). As detailed above, the 2012@h8 election results confirm that Legislative
Defendants succeeded in their goal of creating-a tfap. See2016 Results2018 Results. The
2016 Plan achieves this result by “packing andlergcDemocratic voters” across the 13
districts, just like the 2017 state legislativer@atruck down under the Equal Protection Clause
in Common CauseSee Common Caysdip op. COL 1 70. As under those 2017 state
legislative plans, the margins of victory under 2046 Plan—and not just the seat counts—
confirm the vote dilution. Democrats won theirgtdistricts with between 69.9% and 75.1% of
the vote, while Republicans never exceeded 60.4%teinhen Republican districts. “This
packing and cracking diminishes the ‘voting powsrDemocratic voters” in all 13 of these
districts. Common Caussslip op. COL § 70. The votes of Democratic vetierthe three

packed districts “are substantially less likelyutbmately matter in deciding the election results”
when compared to Republican voters in the ten edhdhstricts. Id.

The 2016 Plan “not only deprive[s] Democratic vetef equal voting power in terms of
electoral outcomes, but also deprive[s] them otgaudtially equal legislative representation.”
Common Caussslip op. COL 1 71. “When a district is createtely to effectuate the interests
of one group”—as Legislative Defendants have aduabithe districts in the 2016 Plan-arthe
elected official from that district is more likefg believe that their primary obligation is to
represent only the members of that group, rathar their constituency as a wholdd.

(internal quotation marks omitted).
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Dr. Chen’s analysis in this case independently icmsfthat the 2016 Plan deprives
Plaintiffs of substantially equal voting power ahd right to vote on equal terms. Dr. Chen
concluded that nine Plaintiffs who are currentlyRiepublican districts would be in Democratic
leaning or more competitive districts under a nfagd tvas not drawn to maximize Republican
advantage, but instead was drawn using traditinoapartisan criteria. Chen Decl. I 17.

Finally, there is no legitimate, nonpartisan justificationthe 2016 Plan’s extreme
partisan bias. II@ommon Causd.egislative Defendants offered only “limited nealt
justifications for the enacted [state legislatiwedps,” arguing that those maps satisfied certain
traditional redistricting criteria, such as equapplation, county grouping and traversal rules,
compactness, minimizing VTD splits, and protectimgumbents.Common Causeslip op. COL
9 74. But Legislative Defendants failed to shouat tinese neutral criteria rather than
predominantly partisan intent could actually expldie maps’ “discriminatory effects.d. § 76.
Here, given Legislative Defendants’ and Dr. Hofedl@dmissions about the 2016 congressional
redistricting process, Legislative Defendants camooceivably show that the 2016 Plan is
narrowly tailored to achieve a compelling governtmaterest. Indeed, Legislative Defendants’
own criteriapermittedthe subversion of neutral criteria for partisadsen

In short, it is clear that, in drawing the 2016rRlaegislative Defendants engaged in the
“intentional ‘classification of voters’ based onrfisanship in order to pack and crack them into
districts” and to “deprive [them] of the right tote on equal terms.Common Causeslip op.
COL 1 63, 66. Plaintiffs are likely to succeedtlgir Equal Protection Clause claim.

C. The 2016 Plan Violates North Carolina’s Freedom oEpeech and Assembly
Clauses

The 2016 Plan burdens protected expression andiassa by making Democratic votes

less effective and by preventing Democratic volens assembling together and instructing
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their representatives. Because Defendants castatilish that the 2016 Plan was narrowly
tailored to achieve a compelling government intgriefails strict scrutiny.

1. The 2016 Plan Unconstitutionally Discriminates Agaist Protected
Expression and Association

The North Carolina Constitution’s Freedom of Spe€tduse provides that “[ffreedom of
speech and of the press are two of the great bkdnarliberty and therefore shall never be
restrained.” N.C. Const., art. |, 8 14. The Faerdf Assembly Clause provides in relevant part
that “[t]he people have a right to assemble togeihetheir common good, to instruct their
representatives, and to apply to the General Aseimbredress of grievancesid. § 12.

These clauses provide greater protection for spaedrassociation than their federal
counterparts.Common Caussslip op. COL 1 82-85.

In Common Causehis Court held that “[v]oting for the candidaiEone’s choice and
associating with the political party of one’s cle®&re core means of political expression
protected by” these clausekl. § 86. “Voting provides citizens a direct meangxyressing
support for a candidate and his views,” and “idess protected ‘merely because it involved the
act’ of casting a ballot.d. 1 87-88 (quotinétate v. Bisham368 N.C. 869, 874, 787 S.E.2d
814, 818 (2016)). Similarly, “[c]itizens form pbbal parties to express their political beliefs
and to assist others in casting votes in alignmétht those beliefs.”Id. § 90 (quoting
Libertarian Party of N.C. v. Stat865 N.C. 41, 49, 707 S.E.2d 199, 204-05 (20131B]anding
together with likeminded citizens in a politicalpé thus “is a form of protected association.”
Id. Both of those holdings apply in the context ofigessional elections just as they did in the
context of state legislative electionsGommon Cause

a. A districting plan is subject to strict scrutiwere it burdens protected

expression based on viewpoint by discriminatorigkmg the votes cast for one party’s
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candidates less effective. “The guarantee ofdrg@ession ‘stands against attempts to disfavor
certain subjects or viewpoints.Td. { 93 (quotingCitizens United v. FEC558 U.S. 310, 340
(2010)). Here, Representative Lewis freely admitteat the 2016 Plan was drawn to disfavor
the viewpoints of Democratic voters. AccordingRepresentative Lewis himself, the district
lines were drawn to advantage Republica@sauseéRepresentative Lewis “think[s] electing
Republicans is better” “for the country” “than elleg Democrats.” Feb. 19 House Floor Tr. at
34:21-23.

The 2016 Plan has exactly the same features tthahd€ommon Caus€ourt to
conclude that the 2017 state legislative plansatéal the Freedom of Speech Clause. Here too,
the mapmaker “analyzed the voting histories of @¥&FD in North Carolina, identified VTDs
that favor Democratic candidates, and then singlédhe voters in those VTDs for disfavored
treatment by packing and cracking them into dittnwith the aim of diluting their votes and, in
the case of cracked districts, ensuring that tkiesers are significantly less likely, in comparison
to Republican voters, to be able to elect a caneidéo shares their viewsCommon Cause
slip op. COL { 95see alsd] 101 (similar). Dr. Hofeller admitted that he éixactly this in
drawing the 2016 Plan, at Legislative Defendani€ation. Hofeller Dep. at 127:14-129:2,
132:14-18, 175:19-23, 178:14-20, 188:19-190:2, 18246, 212:16-215:7; Hofeller Dep. Il at
260:18-267:17, 269:7-9, 271:11-273:3, 274:1-16, 241, 282:1-7.

While a plan “need not explicitly mention any peautar viewpoint to be impermissibly
discriminatory,”Common Causeslip op. COL 99, the 2016 Plan does expli@tyounce an
intent to burden a particular viewpoint. LegislatDefendants adopted an explicit written

policy of seeking “Partisan Advantage” to favor quaditical viewpoint. SeeAdopted Criteria.
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As inCommon Causat “changes nothing” that “Democratic voters il cast ballots
under gerrymandered mapsCommon Causeslip op. COL 1 96. “The government
unconstitutionally burdens speech where it rendafavored speedess effectiveeven if it
does not ban such speech outrightd” Like the invalidated 2017 state legislative plahge
2016 Plan’s “sorting of Plaintiffs and other Denater voters based on disfavor for
their political views has burdened their speecimiaking their votes less effectiveld. { 102.
“Plaintiffs and other Democratic voters live intdists where their votes are guaranteed to be
less effective—either because the districts ar&grhsuch that Democratic candidates will win
by astronomical margins or because the Democraters are cracked into seats that are safely
Republican.”Id. Dr. Hofeller's own analysis of projected vote gias under the 2016 Plan
using his partisanship formula shows this to be.tiSeeHofeller Decl. at 9 (concluding that
2016 Plan has three packed Democratic districtsevBemocrats have at least 63% of the vote,
and ten districts that Republicans win with 53%886 of the vote).

b. The 2016 Plan independently violates Articl8 L2 by burdening the ability of
Democratic voters to associate effectively. Tmnmon Caus€ourt held that a districting plan
IS subject to strict scrutiny where it burdensalsired association by restricting “the ability of
like-minded people across the State to affiliata political party and carry out [their] activities
and objects.”"Common Causeslip op. COL { 107 (internal quotation marks dea). The
Court concluded that under the 2017 state legigatians, “Democratic voters who live in
cracked districts have little to no ability to instt their representatives or obtain redress from
their representatives on issues important to thosers.” Id. The same is true under the 2016
Plan. The 2016 Plan places Democrats in ten cdagistricts that diminish their voting

strength. The Democratic voters in these crackstdicts have virtually no chance of
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successfully banding together to elect a candidbtkeir choice, and their Republican
representatives have little incentive to consitieriews of Democratic constituents.

C. The 2016 Plan fails strict scrutiny—and indeay scrutiny. “Discriminating
against citizens based on their political beliedeginot serve any legitimate government
interest.” Common Causeslip op. COL § 111. “Blatant examples of pamsaip driving
districting decisions are unrelated to any legitenagislative objective.d. { 61 (internal
guotation marks omitted)ld. § 61. “[P]artisan gerrymanders are incompatiaoté wemocratic
principles” and are “contrary to the compelling gavmental interests established by the North
Carolina Constitution ‘in having fair, honest eleass,” where the ‘will of the people’ is
ascertained ‘fairly and truthfully.”1d. 11 61-68 (quotingetersilie 334 N.C. at 182, 432 S.E.2d
at 840, andskinner 169 N.C. at 415, 86 S.E.2d at 356)).

2. The 2016 Plan Unconstitutionally Retaliates AgainsProtected
Expression and Association

The 2016 Plan independently violates the Freedo8petch and Assembly Clauses by
retaliating against voters based on their protespegch and association. “In addition to
forbidding discrimination,” North Carolina’s Freeaioof Speech and Assembly Clauses “also
barretaliation based on protected speech” or condudt.y 112. To prevail on a retaliation
theory, a plaintiff must show that “(1) the [chaliged plan] take[s] adverse action against them,
(2) the [plan] w[as] created with an intent to het@ against their protected speech or conduct,
and (3) the [plan] would not have taken the advaci®n but for that retaliatory intentld.

Like the 2017 state legislative plans invalidate@€ommon Causehe 2016 Plan
satisfies all three of these requirements. Aglieese action, “[ijirelative terms, Democratic
voters under the [2016 Plan] are far less ableitaeeed in electing candidates of their choice

than they would be under plans that were not seficdy crafted to dilute their votes. And in
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absoluteterms, Plaintiffs are significantly foreclosedrisucceeding in electing preferred
candidates.”Common Caussslip op. COL 1 114. As to intent, Dr. HofellardaLegislative
Defendants have acknowledged—and the Adopted @ritequired—that the 2016 Plan
“intentionally targeted Democratic voters basedlair voting histories.”"Common Causeslip

op. COL ¥ 115. And as to causation, “[t]he adveféects described above would not have
occurred if Legislative Defendants had not cracked packed Democratic voters and thereby
diluted their votes."Common Causeslip op. COL § 116. As he did @ommon CauseDr.

Chen “compared the districts in which the IndivibB&intiffs currently reside under the enacted
plan[] with districts in which they would have résd under each of his simulated plans,” and all
“of the Individual Plaintiffs’ actual districts aextreme partisan outliers when compared with
their districts under the simulated plansd’; seeChen Decl.  17.

D. All Plaintiffs Have Established a Likelihood of Standing

All fourteen Plaintiffs have established a likeldtbof standing to sue in this case.
“[B]ecause North Carolina courts are not constraibg the ‘case or controversy’ requirement of
Article 11l of the United States Constitution, oBtate’s standing jurisprudence is broader than
federal law.” Davis v. New Zion Baptist Churc811 S.E.2d 725, 727 (N.C. Ct. App. 2018)
(internal quotation marks omittedj¢ccord Goldston v. Stat861 N.C. 26, 35, 637 S.E.2d 876,
882 (2006) (“While federal standing doctrine canrstructive as to general principles ... , the
nuts and bolts of North Carolina standing doctane not coincident with federal standing
doctrine.”). “At a minimum, a plaintiff in a Nort€@arolina court has standing to sue when it
would have standing to sue in federal cou@8mmon Causeslip op. COL | 2.

“The North Carolina Supreme Court has broadly jprteted Article |, 8 18 to mean that
‘[a]s a general matter, the North Carolina Constituconfers standing on those who suffer

harm.” Common Causeslip op. COL { 3 (quotiniylangum v. Raleigh Bd. of AdjustmeB©2
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N.C. 640, 642, 669 S.E.2d 279, 281 (2008)). Thet*@f standing under North Carolina law
involves “whether the party seeking relief hasgdlg such a personal stake in the outcome of the
controversy as to assure that concrete adversemass sharpens the presentation of issues
upon which the court so largely depends for illuation of difficult constitutional questions.”
Goldston 361 N.C. at 30, 637 S.E.2d at 879 (quotation sharkitted). Although the North
Carolina Supreme Court “has declined to set outiiperiteria necessary to show standing in
every case, the Supreme Court has emphasized ttayvdan its cases examining standing:

(1) the presence of a legally cognizable injuryd §2) a means by which the courts can remedy
that injury.” Davis 811 S.E.2d at727-28. Moreover, to obtain a prielry injunction, a

plaintiff need only show “a likelihood that plaifithas standing.”Action NC v. Strach216 F.
Supp. 3d 597, 630 (M.D.N.C. 2016) (internal quatatnarks omitted).

Here, as to the second factor, the ongoing remeduaiess irCommon Cause
demonstrates that this Court is fully capable aiedying partisan gerrymandering. And as to
the first, all fourteen Plaintiffs have sufferedaddly cognizable injuries in the drawing of their
individual districts. IfCommon Causehis Court held that the plaintiffs had standivigere
they had introduced “district-specific evidencettftihey] live in ... districts that are outliers in
partisan composition relative to the districts inieh they live under Dr. Chen’s nonpartisan
simulated plans."Common Causeslip op. COL { 14.

Here, Dr. Chen has performed precisely the santgatlispecific analysis that he
performed inCommon CauseDr. Chen created computer simulations for Northollaa's
congressional districts Ruchothat, like the simulations he createddommon Causestrictly
adhere to the nonpartisan traditional redistrictingeria within the 2016 Adopted Criteria. Chen

Decl. 11 7-10. As i€ommon Causér. Chen created one congressional simulatiothset
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ignores incumbency and another set that avoidsngaine incumbents in office when the 2016
Plan was drawnSee id. Using these simulations, which were producedegitlative
Defendants irRuchq Dr. Chen has identified the extent to which eRtintiff here lives in a
congressional district that is a partisan outleative to the district in which he or she would
live under neutral maps. Dr. Chen does this amsalygng two different partisanship measures:
(1) Dr. Hofeller's seven-statewide-election formwdad (2) the elections specified in the 2016
Adopted Criteria, which are all statewide electifnagn 2008 to 2014 except for the two
presidential electionsld. {1 12-14.

Dr. Chen finds that all fourteen Plaintiffs live aongressional districts that are partisan
outliers relative to their districts under his slations. SeeChen Decl. 1 17, Figures 1-4. Dr.
Chen finds that nine Plaintiffs currently in Repgaah-leaning districts would live in a more
Democratic district in at least 91% of the 1,00hvdation Set 1 plansld. § 17, Figures 1-2. He
finds that the remaining five Plaintiffs would live a less Democratic district in at least 86% of
his Simulation Set 1 plans, and three of theseRilantiffs are extreme outliers above the 98%
level. Id. Dr. Chen finds largely similar results using hisn8lation Set 2.1d. § 17, Figures 3-4.

As evidenced by Dr. Chen'’s analysis, all fourtenrfiffs have established a likelihood
of standing to challenge both their own distriatsl $he 2016 Plan as a whole. Gommon
Cause this Court held that a plaintiff with standingdballenge his or her individual district
necessarily had standing to challenge his or himeecrounty grouping “because the manner in
which one district is drawn in a county groupingessarily is tied to the drawing of some, and
possibly all, of the other districts within thabgping.” Common Causeslip op. COL § 15. But
congressional districts in North Carolina are natah in county groupings—the entire statewide

map is a single grouping. The drawingeokrycongressional district therefore “is tied to the
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drawing of some, and possibly all, of the othestdcts. See also Erfer v. Commonweal#94
A.2d 325, 330 (Pa. 2002brogated on other grounds by League of Women ¥eter
Commonwealth178 A.3d 737 (Pa. 2018) (holding that individuaters have standing to
challenge entire congressional plan, because aessignal plan “acts as an interlocking jigsaw
puzzle, each piece reliant upon its neighbors t@bésh a picture of the whole”). Plaintiffs with
standing to challenge their individual congressialistricts thus have standing to challenge the
entire 2016 Plan.

I1. Plaintiffs Are Likely To Suffer Irreparable Harm Ab sent a Preliminary Injunction

Absent a preliminary injunction, Plaintiffs areKdly to sustain irreparable loss.”
Triangle Leasing327 N.C. at 227, 393 S.E.2d at 856-57. Eveheifdtandard for mandatory
injunctions applied, Plaintiffs satisfy that stardlaecause their injuries are “immediate,
pressing, [and] irreparable Auto. Dealer Res15 N.C. App. at 639, 190 S.E.2d at 732.

If this Court does not issue an injunction, Pldistwill be forced to vote in 2020 in
unlawful districts that violate multiple fundamelntights guaranteed by the North Carolina
Constitution. That alone is an irreparable injuf@ourts routinely deem restrictions on
fundamental voting rights irreparable injuryl’eague of Women Voters of N.C. v. North
Caroling, 769 F.3d 224, 247 (4th Cir. 2014). The lossafstitutional rights, “for even minimal
periods of time, unquestionably constitutes irrapé injury,”Elrod v. Burns 427 U.S. 347, 373
(1976), and an infringement of “voting and assoai&l rights ... cannot be alleviated after the
election.” Council of Alternative Political Parties v. Hogkk21 F.3d 876, 883 (3d Cir. 1997).

Courts have applied these principles in redistrig¢cases in North Carolina. Harris v.
McCrory, which enjoined two districts in the 2011 congi@sal plan on the ground that they
constituted unconstitutional racial gerrymanddrs,dourt found it “clear ... that the deprivation

of a fundamental right, such as limiting the rightvote in a manner that violates the Equal

46



Protection Clause, constitutes irreparable hard@16 WL 6920368, at *1 (M.D.N.C. Feb. 9,
2016) (internal citations and quotation marks osdijfsee also Harris2016 WL 6920368, at *1
(“To force the plaintiffs to vote again under th&canstitutional plan constitutes irreparable
harm to them, and to the other voters in [thoseidlis].”). The federal district court in
Covington v. North Carolinawhich invalidated numerous 2011 state legisladiigtricts as
unconstitutional gerrymanders, said the same th@l8 WL 604732, at *6 (M.D.N.C. Jan. 26,
2018). And this Court applied these same prinsiglé€Common Causi enjoining use of the
2017 state legislative districts. This Court, tsnown motion, denied a stay pending appeal
because failing to enjoin the plans immediately M@mause substantial prejudice to the
Individual Plaintiffs and other voterCommon Causeslip op. COL 1 179. The Court
recognized that “[t]he risk of harm is particuladgute where Plaintiffs and other North Carolina
voters have already cast their ballots under uritatisnal district plans in every election this
decade.”ld. (quotingCovington 2018 WL 604732, at *6).

North Carolinians have been forced to vote in ivainlawful districts in every
congressional election so far since the 2010 deakcensus. The 2011 congressional plan used
in the 2012 and 2014 elections was an unconstitati@acial gerrymanderSeeCooper v.

Harris, 137 S. Ct. 1455 (2017). And the 2016 Plan useéta 2016 and 2018 elections is an
extreme unconstitutional partisan gerrymander. eAbsn injunction, Plaintiffs and other North
Carolina voters will have gone a full ten yearshwiit voting in valid, lawful congressional
districts. The harm to the named Plaintiffs hereancrete. Not only does Dr. Chen
demonstrate that all fourteen Plaintiffs would limemarkedly different districts if a nonpartisan
remedial plan were put into place, only a nonpartiemedial plan can ensure that all fourteen

Plaintiffs no longer live in districts that weretribe product of intentional discrimination by
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their government. The same is true for million®tifer North Carolinians. It is difficult to
imagine a more immediate, pressing, and irreparafley.
V. There Is Adequate Time to Implement a Remedy Beforthe 2020 Primaries

There is more than enough time to establish a reeldn for use in the March 2020
primaries. This is not a matter of speculation—#m@edial process i@ommon Causproves it.
In Common Causehis Court gave Legislative Defendants two weekadopt remedial state
House and state Senate pla@mmon Causeslip op. Decree 1 4. The General Assembly
adopted remedial plans in that time frame; in fdet, General Assembly passed both the state
House and state Senate plans within 8 days ofrdtddgislative hearings, which were on
September 9, 2019.

Common Causemoreover, involvednore than five timeas many districts than are at
issue here. This Court invalidated a total of Bfritts across 21 different county groupings in
two different legislative bodies. This case invad\ust one statewide map consisting of 13
districts, and does not require application ofd¢bmplicated Whole County Provision that
applies to state legislative districts. If the &en Assembly could remedy 77 state legislative
districts in just eight days (in part by using aidér. Chen’s simulated maps as a base), it
certainly can draw a new congressional plan inwwgeks.

While sufficient time remains to implement a rena¢gian on the current election
schedule, the schedule can be adjusted if necessargvide effective relief. The State Board
of Elections has authority “to make reasonablerimteules and regulations” to move
administrative deadlines in the event that any N@arolina election law “is held
unconstitutional or invalid by a State or fedemlit.” N.C. Gen. Stat. 8 163A-742. And this
Court has remedial authority to move the 2020 cesgjonal primary elections, if necessary.

See Common Causdip op. COL {1 181-82. The Court could moveghmaries under one of
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two approaches. First, the Court could move athefState’s 2020 primaries, including for
offices other than the U.S. House. Alternativéiyg Court could move the primaries for only the
U.S. House, while keeping the primaries for otHéces on the currently scheduled date of
March 3, 2020. One possibility would be to move tlhngressional primaries to the “Second
Primary” date that has taken place in every reetation cycle for primary run-offs.

There is precedent for both approaches. In 20@2Nbrth Carolina Supreme Court in
Stephensown. Bartlettenjoined the primaries for the state House ane@ Sanhate from occurring
on the originally scheduled date, 355 N.C. 281, B84 S.E.2d 288, 288-289 (2002), causing all
of the State’s primaries to move to a differened867 N.C. 301, 303, 582 S.E.2d 247, 249
(2003). And in 2016, after a federal court enjditiee State’s congressional plan as an
unconstitutional racial gerrymander, the Generaefsbly moveanly the congressional
primaries, while leaving other primaries (includitg presidential primary) on the originally
scheduled date. See N.C. Sess. Law 2016-2 § ${mh changes are not necessary at this stage,
however, as sufficient time remains for the Coaointeceive briefing and argument, issue a
preliminary injunction, and oversee a remedial pescunder the current election schedule.

V. The Balance of Equities Strongly Favors a Preliming Injunction

Finally, “a careful balancing of the equitie® E.P. Indus.308 N.C. at 400, 302 S.E.2d
at 759, weighs decidedly in favor of an injunctidPlaintiffs seek to vindicate interests of the
highest order. “Fair and honest elections ara¢wal in this state."Common Causeslip op.
COL 1 28 (quotingicDonald v. Morrow 119 N.C. 666, 673, 26 S.E. 132, 134 (1896)). The
North Carolina Supreme Court “has elevated thisqgypie to the highest legal standard, noting
that it is a ‘compelling interest’ of the State having fair, honest elections.Td. (quotingState

v. Petersilie 334 N.C. 169, 184, 432 S.E.2d 832, 840 (199B)intiffs’ claims implicate
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“fundamental right[s] ... enshrined in our Constitbuts Declaration of Rights, a compelling
governmental interest, and a cornerstone of ouodeatic form of government.1d.  31.

This case is about the rights not just of Plaistiffut ofall North Carolina citizens to
vote in lawful districts that will reveal, “fairlgnd truthfully, the will of the people.td.  32.
Moreover, Plaintiffs and their fellow citizens halveen forced to cast their ballots in invalid,
unconstitutional congressional districtseweryelection so far this decade. It would be
inequitable in the extreme to force them do scagetin—and in “a presidential election year,”
no less, “when voter turnout is highestdarris, 2016 WL 6920368, at *1.

CONCLUSION

For the foregoing reasons, the Court should enBreliminary Injunction in

substantially the form of the attached proposeeiord

" This Court should not require Plaintiffs to posiand. North Carolina Rule of Civil Procedure §5¢movides that
“In]o ... preliminary injunction shall issue excegtan the giving of security by the applicant, intssom as the
judge deems proper, for the payment of such costslamages as may be incurred or suffered by amy who is
found to have been wrongfully enjoined.” But itisll settled that there are “some instances whisnproper for
no security to be required of a party seeking iajive relief.” Staton v. Russell51 N.C. App. 1, 12, 565 S.E.2d
103, 110 (2002) (quotation marks omitted). Thigigt such an instance. There is no prospecttaparty to this
case will be “wrongfully enjoined” or incur any me@rable “costs or damages” therefrom. And norsgads
required where, as here, “one purpose of the ..natjan is to preserve the court’s jurisdiction.511IN.C. App. at
13, 565 S.E.2d at 110.

50



Respectfully submitted this the 30th day of September, 2019
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CERTIFICATE OF SERVICE

I hereby certify that | have this day served a copy of the foregoing to counsel for
Defendants North Carolina State Board of Elections and its members via e-mail, and served a
copy of the foregoing to the remaining defendants by U.S. mail, addressed to the following
persons at the following addresses which are the last addresses known to me:

Warren Daniel
300 N. Salisbury Street
Rm. 627

A Raleigh, N.C. 27603

Paul Newton

300 N. Salisbury Street
Rm. 312

Raleigh, N.C. 27603

David R. Lewis

16 West Jones Street
Rm. 2301

Raleigh, N.C. 27601

Ralph E. Hise

300 N. Salisbury St.
Rm. 300-A

Raleigh, N.C. 27603

Timothy K. Moore
16 West Jones Street
Rm. 2304

Raleigh, N.C. 27601

Philip E. Berger

16 West Jones Street
Rm. 2007

Raleigh, N.C. 27601

This the 30th day of September, 2019.

% ~n

Burton Craige, NC Bar No. 9180
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